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Reply Cost Submissions of Bank of Montreal
to the Cost Submissions of Puccini Mortgage Corp., 53 Puccini Mortgage Corp., 388242
Ontario Limited, DaPaul Management Limited, Nastell Investments Limited and Castle
. Lane Design Group Inc.

1. These Reply Cost Submissions of Bank of Montreal (“BMO?”) are submitted in reply to the
Cost Submissions of Puccini Mortgage Corp., 53 Puccini Mortgage Corp., 388242 Ontario
Limited, DaPaul Managemenf Limited, Nastell Investments Limited and Castle Lane Design

Group Inc. (the “Private Mortgagees”) dated September 8, 2016.

2. 'The power of the Referee to order that a party’s costs be paid from the funds held by the
Monitor atises from the Judgment of Reference of The Honourable Justice Newbould dated
“ J énﬁérly'é,'z'o'l 5 (the “J u&gment of Reference™), and specifically, section 4 thereof, which

states, in part, that “the Referee shall maintain the right to assess costs in the Report/Award
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a mnst any party, mcludmg, without limitation, the right to reaiiocate the szeree ] Costs

d any such assessment shall attract the same deference and appeal nghts as prowded in . .

rag aph 3 cf fms Order » This power has been partially exer01sed in sectzon 7 (b) of the
':Pamal Report/Award of the Referee dated August 11, 2016 (the “Partlal Report”), declarmg
] M ‘ ‘secomi in pnority to tha money held by the Monitor for its costs (fees dwbwfsements “i'--‘

"‘d taxes) of thzs Reference before the Private Mortgagees are pald monies ﬁ'om such funds o B

Homes Inc. and its associated entities, who are the Applicants in this CCAA proceeding.

3. For the reasons set out below BMO takes the positon that it is entitled to costs of the
Reference, that those costs should be on a substantial indemnity scale as per its Bill of Costs
and invoices submitted previously, and that all work in the accounts éeiivered by BMO
should be inﬁluded as properly assessable work on the Reference. If it is ordered that costs be
recovered by BMO on a partial indemnity scale, it is submitted by BMO that the appropriate
,.hourly rate assessed for its counsel should be $421.00 per hour, which is the rate suggested
by the courts for coéts orders on a partial indemnity scale for the most complex and important

matters for lawyers with over twenty years of experience, as explained below.

Part I - Background

4. BMO provided financing to the various companies that were developing the three-phase

Silver Streams Homes residential housing project (the “Project”) in question. That financing



- was secured in relation to each phase by a first mortgage charge.

n eachcase, the BMO mbrtgages were supported by Debentures, and subjecttoStandard

harigs Terms 882,

Copws of the two mori'gages registered on title af the commencement of Phase I of the

-,L,'PI'O] ect are attached hereto at Tab A for reference, along with the correspondmg Debentures'ﬁ’j :
attached to them, and the Standard Charge Terms 882 incorporated by reference into the

mortgages. Further mortgages were registered on Phases II and I1I of the Project.

7. 'There is no doubt that the Private Mortgagees postponed/subordinated their mortgagés to
BMO's mortgage security on each phase of the Project. By way of example, a copy of the
Subordination and Priority Agreement signed by one of the Private Mortgagees, Puccini
‘Mortgage Corp. in this regard and dated December 19, 2011 is found at Tab B hereto. The
Privaic Mortgagees all executed similar agreements. Subparagraph 2.1 of each such '
Agreement is the general provision whereby the Private Mortgagees each postponed and
subordinated their mortgage security to that of BMO such that the “full and final payment
and satisfaction” of the monies owed by the borrowers to BMO could be assured. Given the
-wording of the Partial Report, the priority issue can no longer be an issue for the purposes of
this Reference, as a ruling has been made ranking BMO in priority to the funds held by the

Monitor for its costs of this Reference.

8. The Deb;ntures noted above also include in paragraph 9 thereto, the following wording (the



?’Comﬁen}_r” being the borrower/owner of the Project):

,The Comipany agrees to pay to the Bank forthwith upon demand ali rea.sona’ole expenses :
f'mcmed by the Bank in taking this Debenture or in recovering or enforcmg paymentof ..
, moneys owing hereunder or realizing upon this Debenture or any other security for such R
) moneys including reasonable expenses of taking possession, protecting and reahzmg '
ipon.any property compnsed in any such security, together with, lnterest at the rate
provtded herem for this Debenture from the date of such expend1tures '

9. There is no doubt that Justice Newbold and the Monitor have accepted the priority position
of BMO in this CCAA matier in relation to the Private Mortgagees, and such priority has
been accepted by the Referee on the consent of the parties. In that regard BMO completed a

~Proof of Secured Interest pursuant {0 s. 81(1) of the Bankruptcy and Insolvency Act and filed
same with the Court and Monitor more than three years ago. The Proof of Secured Interest
was accepted by the Court and Monitor with the effect being that BMO is the first ranking
sec;jred ereditor in the within CCAA Proceeding. The Private Mortgagees have of course

made no crossclaims seeking priority over BMO.

10. BMO received approximately $973,000.00 during the CCAA proceeding on account of its
mortgage secq;ity from the proceeds of sale of the properties making up the Project Which
were §oid under court supervision, but signed Reimbursement Agreements with the Monitor
:egreeing to pay these funds back if necessary should other parties be found to have priority

over BMO for the funds. One such Reimbursement Agreement is attached hereto as Tab C.

11. The Monitor has been holding in the range of $2,000,000.00 to $2,200,000.00 as proceeds
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12. BMO submits that it has always been known by all parties to this Reference that the

deficiency in the funds that should have been held back by the owner(g) of the Project as
statutéry holdbacks (the “holdbacks™) required by the Construction Lien Act (the “CLA™)
could be as much as $1,500,000.00 (plus costs) if the lien claimants were successful in
proving all of the liens tihey registéred (the aggregate of the Claims for Lien as filed being
approximately $16,000,000.00, and all of the lien claimants claiming to have “cpn‘;raq ” as
‘deﬁped under the CLA with the owner(s) of the Project). It is therefore clear that had the
Private Mortgagees been found to be in priority to the lien claimants for the in excess of
_$1 1,000,000.00 claimed to be owing to the Private Mortgagees by the owner(s), then the
Private Mortgagees would have (or could have) received the funds heid by the Monitor in

- priority to the lien claimants, leaving BMO to reimburse the lien claimants for fche deficiency
in tbe holdbacks, and then litigate with the Private Mortgagees over the funds held by the
Monitor. A concession by the Private Mortgagees that the lien claimants were in priority to
the_ Privai‘e Mortgagees for the funds held by the Monitor for any deficiency inl me_hqldbacks
would ensure that the lien claimants would be paid by the Monitor, and BMO would not have

to be called upon to reimburse the lien claimants either pursuant to a Reimbursement
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‘ greement or from other funds received during the Progect from saie proceeds Unul these

'normes were estabhshed BMO was required to actively participate in the Reference The

‘elay 1n estabhshmg these priorities, and the delay in the partxes releasmg BMO anses

d"re"ﬂy and SOlel}’ ‘from the unreasonable decision by the Private Mortgagees to mamtam L

thexr elazms ‘co pnors.ty over the lien clalmants

Part II- "Eﬁtitlément:to Costs

13. Contrary to the allegations of the Private Mortgagees, the Private Mortgagees delayed and
complicated this matter and were the sole cause of BMO’s involvement in the matter because
;he Private Mortgagees chose to utilize the pressure tactic on the lien claimaz;ts that ‘they
were in priority to the lien claimants vis-a-vis ‘the security held by the Monitor so as to force
the lien claimants to make last-minute settlements of their lien claims for fear that the Private
Mortgagees would be treated as regular lenders without building mortgéges, andas a resu}t,

“have p;ioﬁty over any security held by the Monitor. In fact, the Statements of Defence filed
by the Private Mortgagees confirm that their official positon was (as per paragraph 4 of the

., Statements of Defence) that the “Private Mortgagees advanced funds with respect fo the

acquisition and/or financing and/or development, aﬁd not the construction thereon, of the

, Lands..”. From this one must conclude that the Private Mortgagees® position from the start

of the litigaﬁon was that they Were subject to no priority risk in relation to any deficiency in
the holdbacks and therefore, they were in priority to all lien claimants in relation to the
proceeds of sale of the Lands, The Private Mortgagees also generally denied the vartous

allegations of priority made by the lien claimants in their Statements of Claim. Therefore,



thle there were no crossclmms made by the Private Mortgagaes agmnst BMO then- sirategy, e

S to' take the momes heid by the Momtor in priority to the hen claxmants or threaten to do
50 Ieavmg BMO no chmce but to defend itself against the hen cimmants’ g‘cnnent tha’e
BMO‘should refund monies it received from the Monitor or from the sale of lands pursuant -

- he ‘}:{t_almbursement Agreements to fund any deficiency in the holdbacks.

; _,t was not;.untﬂ July 8, 20 16 on the gve of the trial that the anate Mortgagées ‘cou.nse}
finally conceded officially that the Private Mortgagees were not seekmg pnonty over ‘fhe o
lien claimants to the security held by the Monitor, No such concession was ever made prior
to this time by the Private Mortgagees. As a result, BMO had no choice but to be as actively

‘ _invplyed in this matter as possible so as to protect against the possibility that the Reference
lwog'id result in a finding that the Private Mortgagees were in fact in priority to the lien |
lclaimants, and would be entitled to all of the funds held by the Monitor, leaving BMO o
reimburse the lien claimants. Given that the totality of the lien claims as filed were
approximately $16,000,000.00, plus an unknown amount of costs, and given that therefore
the deficiency in the holdbacks could conceivably be in excess of $1,500,000.00 plus costs,
and it not being known how much monies the Monitor and their counsel would claim from
’ghe said security for their fees and costs, "BMO acted in the only fashion that it could, which

was to actively be involved in the Reference until completion.

15. Had the Private Mortgagees acted more reasonably by conceding from the outset that the
lien claimants had priority over them to the security being held by the Moniter for any

holdback deficiency, BMO would have seen no reason to be invoived in the procesé any
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Ieng’chy as 1t was solely asa result of the actions of the Private Mortgagees

% ',‘ 1t appears tha‘c mmntaxmng the position that ’they had pnonty over the hen cla::mants N

as_:paft of an overali strategy by the Private Mortgagees to creafe uncertmnty for the hen

fola:tmants in relatmn to their ultimately recovering any money the Momtor was holdmg
Only on July 8, 2016 (the day prior to the commencement of the trial) did the Private
Mortgagees finally concede by way of settlement agreements with the Various lien claimants
that any fonds ﬁsed to pay the lien claimants would come from the funds held by the
Monitor in. priority to the claims of the Private Mortgagees. On July 8, 2016, the Private
Mortgagees struck settlements with Paris Kitchens, the Union Local, and Con~Draih,
without the knowledge, assistance or acknowledgment of BMO. In fact, BMO was excluded
by the Private Mortgagees from any settlement discussions. In fact, as further proof that
BMO was being excluded from negotiations, BMO points to the fact that Mr. Drudi made
Written offers to settle to Argo Lumber and Newmar Windows on June 30, 2016 (See Tab
D) _Which included BMO’s counsel as an addressee, but which Mr. Drudi never in cht sent

to BMO’s counsel (and were ultimately obtained by BMO’s counsel from other counsel).

17. By the morning of the ﬁrsf day of the Reference, the Private Mortgagees had struck more
seitlements with other lien claimants, without the input, knowledge, assistance or
aclqlo{wledgment of BMO. The settlements are known to the court now, and would appear 10

constitute settlements equal to hundreds of thousands of dollars less than the possible



18.

19.

‘and forced BMO to quy participate in all aspects of the 11t1gat1on thereby drwmg up the '

lien claimants for the Private Mortgagees® sole benefit.

Then, on the eve of trial, being July 8, 2016, the Private Mortgagees® strategy took a seismic

shxﬁ which resulted in & break in the log jam, enabling them fo cut deals with all of the lien
claimants to the direct benefit of the Private Mortgagees. On that day, and for the very first

time, counsel to BMO was advised by counsel for some of the lien claimants that the Private

Mortgagees had commenced negotiating settlements with lien claimants whereby the Private

‘Mortgagees acknowledged that any monies found to be owing to the lien claimants would be

paid from the monies being held by the Monitor in priority to the Private Mortgagees’
claims. Until that time, and due to the positions taken by the Private Mortgagees, which -
were \iltimateiy abandoned by them, BMO had no choice but to be a very active participant

in this litigation.

BMO would have had no interest in the litigation if it had been conceded upfront by the
Private Mortgagees that the lien claimants had priority over everyone for any deficiency in

the holdbacks, since there appeared to be more than sufficient funds in the Monitor’s hands

179

costs Qf BMO. The Private Mortgagees did this as part of a strategy to exert pressure on the e



i to_pay them (always in excess of $2,000,000.00 it appcars) Based on the amount of each-

Jien cla;mants’ oontracts as stated in their liens as registered, it appeared fo BMO w1th some o

ert_:i_:n‘ty that the most the deﬁmency in the holdbacks would have ‘oeen was apprommately

",'$1 500 000,00, plus costs. (This by the way could have been easily dlscerned from a revmw

f the hens claims as registered, which set out the contract amounts of all of the contracts the T

en cimmants had w1th the owners. The Private Mortgagees also appear to concede in

‘agraph 3 of thelr Statemen’zs of Defonce that the lien claimants were “oontractors” and :

not subcontmctors)

20. Throughout this process BMO could only wonder why it was being kept in the litigation
given that the security being held by the Monitor was clearly sufficient to protect the lien
claimants as long as their priority over the Private Mortgagees was established. It appears
that the lien claimants could not consider releasing BMO until they knew for certain that
they would have first entitlement to the security held by the Monitor. That required a

concession by the Private Mortgagees that only came on July 8, 2016, as set out above.

21. The authority of the Referee to order costs arises from the Judgment of Reference, but we
believe the Referee can also rely on section 86 of the Construction Lien Act, which reads as
follows:

h 86. (1) Subject to subsection (2), any order as to the costs in‘an action, apphcahon
motion or settlement meeting is in the discretion of the court, and an order as to costs

may be made against,

(a) a party to the action or motion; or
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person, .

(1) knowingly participated in the preservation or perfection of 4 lien, or represented a

(n)prejudmed of delayed the conduct of the action,

and 'thé'érder may .bé made on a substantial indemnity basis, 'including where the :x_xli.qftic__ml.
iné_'ui_agement master or commissioner,

Whereleast eﬁcpensive course not taken

(2) Where the least expensive course is not taken by a party, the costs allowed to the

party shall not exceed what would have been incurred had the least expensive course
been taken.

. Wle' an order that BMO is in priority to the Private Mortgagees to the funds held by the
Monitor for it costs of the Reference may not technically be a direct order “against, a party
to the éction”, it has the same effect in this case since the Private Mortgagees may be
en;titl_ed to all remaining funds the Monitor continues to hold after BMO is paid its costs, and
is consistent with the spirit of the CLA. Section 86 also provides persuasive au;hoyity for
sefting the scale of costs recoverable by BMO from the funds held by the Monitor on a
substantlal indgmnity scale due to the actions of the Private Mortgagees as described herein.

23, Furthermore, it cannot be said that BMOs costs of the Reference assessable on this motion
are limited to the actual work performed in direct furtherance of the particular arbitration
prde;fed by the Judgment of Reference, as BMO’s costs of the Reference properly include its
involvement in the entire CCAA process since the Reference was ordered to ensure that any

ge;:urity it is entitled to is preserved (be it PPSA security or otherwise), which would not

is heard by, or the action has been referred under section 58, to & master, case ..o,

: {b) a person who represented a party to the action, application or motion, wherethe . .~

party at the trial of an action, where it is clear that the claim for a lienis without. = w0t e
foundation or is for a grossly exoessive amount, or that the Jien has expired, or . 1
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) vel_ been necessary had there been no risk of having to repay | hen clalmants momes in the :

event the secunty bemg held by the Monitor were insufficient to pay them thenf pnonty

éﬁtiﬂement/judgments. BMO has, in any event, made conscious decisions not to atténd" |

various motions and hearings so as to keep its costs down.

It'should be'noted that the docket entries claimed by BMO commence Febmary 26 2015 | .
shortly aﬁer the Judgm_ent of Reference was made on January 8, 2015. Bank' of Mo:fitreéi_' K N :
would not have been involved other than marginally in this CCAA matter from January of |

2015 onward without the existence of the lien claims and related issues since the Monitor

approvéd of all of its secuﬁty and its ranking as first secured creditor immediately and paid

it out in full.

95, The factors in Rule 57.01(1) furthermore mitigate in favour of BMO being entitled to
sub.stantial/ﬁxll indemnity costs, and supports its claim to the quantum of its time dockets for

the reasons set out below.

| 26. When BMO became aware of the intensity of the dispute between the Private Mortgagees
and the lien claimanis, it was forced to become more actively involved than it wanted to in
the Reference. While Mr. Drudi argues that he performed a lot of the “heavy lifting” in the
arbitration, this was co-ordinated with him to ensure that on the usual examination issues in
a lien matter (price, timeliness of registration, last date of work, contracting parties, etc.)
there would be no duplication of effort. Regardless of Mr. Drudi’s assertions, counsel to

BMO had to actively and significantly participate in all aspects of this litigation in order to
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"‘otect BMO’S mterests At no point did BMO abdicate its respons1b1htles to Mr Drud.l

urthennore on the issue of examining the Private Mortgagees, there was no need to

phcate the efferts of the lien claimants since they were clearly trymg 10 estabhsh that the _;:{ e

anate Mortgagees were elther owners under the CLA or constmctmn/buﬂdmg mortgagees

both posmons that would ultimately assist BMO in its pnonty posmon agamst everyone. et

4 There 1s 1o doubt that Mr. Greenberg, as principal of the Private Mortgagees, and a lawyer E L
hunself knew that BMO’S mortgage security would be in priotity to those of the anate o
Mortgagees; yet, he contined to instruet Mr. Drudi to employ the tactics above, which he

clearly knew were adding costs to the mater, which the Private Mortgagees would somehow

have to account for.
Part IIT — Quantum of Costs

28. In setting costs therefore, an analysis of Rule 57.01(1) would favour BMO for the following

reasons:

Rule 57.01(1)

(0.a) the principle of indemnity, including, where applicable, the experience of the lawyer
for the party entitled to the costs as well as the rates charged and hours spent by that

lawyer;

Submissions of BMO: The Private Morigagees were aware of the experience level
of the lawyers for BMO, and that CCAA and construction lien matters are quite
complex. This matter extended over three phases of a project, included over
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" twenty parties, and included complex issues such as: i) who were statutory owners ‘_7""‘}:" .
-+ -in a complex maze of ownership, i) were the liens to be registered on a lot-by-lot.

.~ basis, iit) the caleulation of holdback over different phases of a project, and, iv)
- whether the mortgages of the Private Mortgagees were building mortgages (see
"“moreover the full List of Issues prepared during the Reference conference calls). =~
" Complex construction lien matters are typically handled by lawyers with B »
" extensive expetience in construction lien matters, and CCAA matters are typically .

" handled by lawyers who have experience in bankruptey law. The Private DR
©. . Mortgagees (whose principal, Jack Greenberg is also a lawyer and participated in e
. the Project as such) being financially sophisticated parties would surely know that R
- the rates charged by the lawyers for BMO would be at the top end of the scale for e
“this miatter, and certainly more than historical cost grids previously in use would ™ T
have permitted in litigation matters. It is submitted that it is not unusual in a -
CCAA and construction lien matters for lawyers to recover the howrly rates
claimed by BMO, especially on a substantial or full indemnity basis. This
Reference is also a construction lien Reference, within a CCAA matter, and such
duplication of complexity surely entitles counsel to charge higher rates for either
matter as it is arguably not easy to locate counsel experienced in both areas. The
costs sought are therefore proportional to the claim and amounts in dispute.

Furthermore, Mr, Drudi’s criticism of BMO’s counsel not asking questions during
the cross-examinations of the various parties is disingenuous in that he is now
criticizing such involvement at all. It would have been improper for BMO not to
be at the cross-examinations, in the event the need to cross-examine arose. It
should be noted that during the cross-examination of the representative of BMO
.conducted primarily by Emilio Bisceglia, M. Drudi was also present and asked
almost no questions. BMO was forced, as a result of Mr. Drudi’s factics and
strategies to participate to the extent it had to in order to protect BMO’s interests.
Had Mr. Drudi and his clients not engaged in and embraced such tactics BMO’s
involvement would have been far less.

(0.b) the amount of costs that an unsuccessful party could reasonably expect to pay;

Submissions of BMO: The Private Mortgagees knew that this matter was
protracted, and that they were responsible for that for the reasons noted above. In
such circumstances, and given the wording of s. 86 of the Construction Lien Act,
they knew that playing the game of threatening the lien claimants with “zero
recovery” should the Private Mortgagees be given priority over them would result
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<in s_g_z_";qus cost'consequences to the Private Mortgagees. BMO repeats that the
' Private Mortgagees should have stated from the outset that they Were,'fﬁbf:',:équing:'-
<. priority over the lien claimants in relation to the security. This would have
#7 . reduced BMO’s involvement substantially. B

(a) the amount claimed and the amount recovered in the proceeding;

" Submissions of BMO: It can be said that fhe lien claimants and the Private. i
. Mortgagees were seeking to have BMO be responsible for the entire deficiency .
" the holdbacks; which is approximately $1,500,000.00 plus costs, as fioted above, = . -
BMO was sble to avoid any liability. BMO had huge exposure as long as the
Private Mortgagees refused to concede prioity to the lien claimants, The costs

sought by BMO are well below the amount of loss that it might have incurred.

(i) any other matter relevant to the question of costs

Submissions of BMO: BMO did not initially provide a Book of Evidence when
all other parties did as it was not actively involved in the Reference initially. It
then provided an Affidavit, productions that wetre quite extensive (about 150
documents), and answered substantial undertakings (57 of them). BMO’s
attendances on the cross-examinations of all of the various parties was necessary

. . since one either has to be present during them or review the transcripts before trial
to prepare. There were too many parties being examined for BMO to take the risk
of “learning the facts™ at the Jast second by reading twenty or $0 transcripts in
advance of trial. Notes were taken of key evidence so that in advance of trial
BMO’s counsel were able to zero-in on any evidence in the transcripts relevant to
the issues impacting on BMO. Not being present would have put BMO ata
disadvantage if any serious settlement negotiations had taken place prior to trial,
If certain of the steps BMO was involved in are seen as “outside the Reference”,
they were all necessary in ultimately opposing the risk of losing priority to the
lien claimants and having to pay back monies received from the Monitor or from
the sale of homes prior the CCAA proceeding. The accounts submitted by BMO’s
counsel therefore do include some work related generally to the CCAA
proceeding, and not directly to the Reference, but BMO sent global accounts for
all work done to BMO rather than separating the accounts into work related
directly to the Reference, and that not related directly to it. The only work
performed by BMO’s coungel that is specifically outside the Reference and
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- “included in these cost submissions would have been some issues arisingin . -
"~ elation to Tarion and motions brought by the various lien claimants against
" Tarion, and a minimal amount of time discussing the matter genefally with
o g counsel for the Monitor and the owners. A reasonable estimate of this time e
1 “outside the Reference” is $20,000.00 to $25,000.00 of billed time. Once again, ., "~
e this work is directly related to the Reference because it is the uncertainty asto =
- who was to pay the lien claimants the deficiency in the holdbacks that. IR S
" necessitated BMO’s continued involvement in the CCAA matter generally. Work
. performed for BMO in the initial CCAA filing was performed prior 10 2015, and o
" ismot included in the costs claimed herein. ' P

' 1t is also pointless to compare BMO’s account with the account of the Private -
Mortgagees with Mr. Drudi’s firm because without Mr. Drudi disclosing the full
particulars of his relationship with Mr. Greenberg and his companies, and how
much legal work he does for them, it is impossible to assess the Drudi account for
this matter. Perhaps Mr. Drudi does so much work for Mr. Greenberg and his
companies that he has created a special arrangement with respect to the charging
of docketed time, In any event, one cannot speculate as to why or whether Mr.
Drudi gave Mr. Greenberg a “special deal” nor should there be any consideration
given as to the dockets Mr. Drudi says relate to his involvement in this Reference. -
One thing all parties, including counsel to the lien claimants agree upon, is that

the totality of all legal fees in this Reference was well into the seven figures.

Again, had the Private Mortgagees employed a more reasonable stance those

global fees would have been drastically reduced.

29. To the extent that BMO delayed in producing evidence, claims for costs should have been
made by the Private Mortgagees against BMO in relation to such delays at the time they
occutred. Any such delays cannot now be used to support some punitive order br denial of

costs to BMO.

30. The Private Mortgagees are also incorrect that a mortgage document does not bind third
parties. A mortgage entitles a mortgagee to tack any costs of recovery onto its mortgage
debt, thereby in effect binding third parties who are subsequent in priority on title so as to

lessen their security in the property. While BMO has conceded that it will not tack such
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rosts on to prejudace the lien claimants, no such promase was made to the Private '

Mertgagees The Debentures noted above were available to the Private Mortgagees, and they

would have known all along that full recovery of costs from any source of funds avmiable
wouid have been sought by BMO Any litigant also knows that costs wﬂl be sought agamst J
thetn by any party who is forced to stay in prolonged litigation due 1o thelr acnons The 7

Court should be loath to reduce BMO’s claim for costs where its contracts/mortgages with . |

the owners are premtsed on BMO recovering fully any costs it mcurs in recevermg on 1ts

securtty, a fact that could be discerned by any party froma readmg of the mortgage securx,ty; R

31. In fact it is respectfully submitted that it is trite law that a senior secured lender’s mortgage
. security ranking in first position is intended to make the lender whole, and only when the
said'}ender is made-wholc, is the security 1o be discharged. This is in fact supported by the
immediate payment of BMO’s debt by the Monitor, which included payment of its costs to

that time.

“ 32. Counsel for the Private Mortgagees is getting quite “nit-picky” in analysing the number of
times that “0.1” was docketed, or whether he made corresponding dockets for emails or
telephone calls between the parties. All litigation counsel have nuances in their billing
practices that might result in docketing more or less time than another lawyer for the same

 task, What is certain is that multiple liens had to be closely analysed, numerous cross-
examinations had to be attended, BMO had to be cross-examined, BMO had to answer
undertakings, trial preparation had to be done, attendance at an arbitration did take place, a

review of all of the materials in the CCAA matter and the Reference (including all
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etweer the other .ipéfticsi, undertakings of other parties) had to be done, and extensive -

e mannet in which the CLA would be applied in this matter.

Partial Indemnity Costs

34, Should the Referee order costs on Partial Indemnity Scale, in Walker v. DaimlerChrysler,

2015 ON SC 1429 CanlLii (at Tab E) at paragraphs 22-25 and footnote 6, The Honourable
Mr. ‘Jﬁstice Price states that in calculating costs on a partial indemmity basis (in relation to 2

personal bankruptcy matter) that:

In determining the appropriate hourly rates to be assigned to the lawyers involved in the
motion, the court follows the approach taken by Aitkin J. in Geographic Resources. That
is; the starting point is the successor of the Costs Grid, namely, the “Information for the
Profession” bulletin from the Costs Sub-Committee of the Rules Committee (the “Costs
Bulletin™), which can be found immediately before Rule 57 in the Carthy or Watson &
McGowan editions of the Rules, sets out maximum partial indemnity hourly rates for
counsel of various levels of experience.

‘1o The Costs Bulletin suggests maximum hourly rates (on a partial indemnity scele) of
$30.00 for law clerks, $225.00 for lawyers of less than 10 years’ experience, $300.00 for
lawyers of between 10 and 20 years’ experience, and $350,00 for lawyers with 20 years’
experience or more. The upper limits in the Costs Bulletin are generally intended for the
most complex and important of cases. Having regard to the complexity of the motion,
Mr. Faroog, who was senior counsel at the hearing, is entitled to the maximum hourly

' rate for a lawyer of between 10 and 20 years’ experience. '

' The Costs Bulletin, published in 2005, is now dated. Aitkin J. considered adjusting the
Costs Subcommittee’s hourly rates for inflation, as Smith J. did in First Capital

eg“c?iﬁétidﬁs to settle took place, not to mention the time spent analysing legal isiuies such as’ N

;;pd'zié‘t_ip:g.s of parties, Redfern Schedules, procedural orders, orde:s'méde ‘on__zzigﬁ_ons I N
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“{Cantioldings) Corp. v. Novth American Property Group, but the unadjusted rates of the ' 770
Jawyers in her case were only slightly less than the actual fees they charged, so she .
“elected to use their unadjusted rates. Normally, however, it is appropriate to adjust the
hourly rates in the Costs Bulletin to account for inflation since 2005, o .

'I‘he Honourabie Mr Jusmce Price notes that the “Information for the Pr_ﬁ:féss‘iffl';i’f.ﬁﬁillletiﬂ, _:_-:]; s
aﬁ}?f?&v‘isbrjr 'statﬁs 6n13?” énd not statutory authority. ifone accoﬁnts for inﬂaﬁ@ﬁ,itﬁénﬁf ;l- lfr ) | L
.‘@qééf&ing'to the Ban}c of Canada inflation calculator (sugggsted by The Honbiﬁral_blie‘hér. : , "
s Price in the above-nofed decision) $350.00 in 2005, being the maximum partial |
indemnity rate for lawyers with more than 20 years’ experience, is $421.24 in 2016 and this

would be for the most complex and important of cases: This is clearly a complex case. This

would reduce the claim for fees by BMO from $375,855.00 plus HST to $249,331.95 plus

HST (being 591.90 hrs x $421.24 plus HST), plus disbursements for a total bill of costs of

$2§9,602.66 inclusive of fees, disbursements and HST calculated as foll‘ows:‘

Totals for Time:

Jeffrey Spiegelman (1990 Call) — 542.70 hours @ $421.24/Mmour = $228,606.95
Lee Guarino (1994 Call)~ 49 .20 hours @ $421.24/hour = $20,725.00

FEES O $249331.94

(HST.at13.0%) | §4886L15
DISBURSEMENTS

Photocopying (598 péges @ 0.30 per page) $ 27940
Parking (July 11, 2016 @ $58.00 and July 12, 2016 @ $25.00) $  83.00
Photocopying at Print Three o . $ 1.047.17

"TOTAL FEES AND DISBURSEMENTS INCLUDING H.8.T.: | §099 602,66
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's'a consequence of the tacucs employed by the Private Mortgagees in causmg BMO to be

:.--kept. in thzs lmgat:on, the anate Mortgagees were able 10 nego‘aate favourable setﬂements

thh all of the hen claimants such that the lien claims were settled for approxunately ’ 7  “ oy j’
:*-~$780 000 00 (see Column 4 Lien Amount - Partial Report/Award referenced above) on - "_ -
What appears to be a potential meaximum holdback deﬁcxency of approxxmately

$1,500,000.00, as stated above. These favourable benefits to the Private Mortgagees were
obtained at the expense of BMO being forced to incur significant costs as set out in its Bill

of Costs. The Private Mortgagees should not be entitled fo benefit from this tactic and at the

7 . same time deprive BMO of the costs it incurred.

37. All of which is respectfully submitted.

AGUECI & CALABRET]
Barristers & Solicitors
5700 Yonge Street
Suite 1110

Toronto, Ontario
M2M 4K2

. Date: September 16,2016

Ait: Jeffrey Spiegelman
LSUCH# 312990

Tel: (416) 250-5700
Fax: (416) 250-5797

Lawyers for the Defendant,
Bank of Montreal
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LRO# 85 ChargsMortgage

* The applicant(s) hersby eppiles to the Land Ragisirer.

Reglstersd as YRAZ7370Z on 20090105 af 13:30

yyyyiomdd  Page i of 10

| Properifes

PN 03206 - 0307 LT intorest/Esiate  Fes Simple

. Deserption  PELT-4

BEC MBO7! LT 7 PL MBOY ; §/T LB43081 RICHMOND HILL

" Address RICHMOND HILL

PIN 03206 - Q308 LT Inleresi/Esiate Fes Simpie
) Deseriplion POL 60~1 SEC MB07; LT 80 PL M807 3 RICHMOND HILL
Address RICHMOND HILL

: | Chargar(s)

-\ ‘The ohargor{s) heraby cherges the land to the chargee(s), The chargor(s) acknowledges the raceipt of the charge snd he standard

tharge terms, fany.

Name
Adtress for Service

2148630 ONTARIO INC.
163 Neughton Drive
Rizhmond Hill, Ontario
L4G 883

1, IMRAN JINNAH, PRESIDENT, have the authority to bind the corporation,
This document ks riol authorized under Power of Allarnoy by ik party,

| Chargee(s)

Capacity

Share

Neme
Addrass lor Servize

BANK OF MONTREAL

First Cangdian Place
11th Floor

100 King Strael Wast
“Teronte, Onlarde
MEX 1a1

‘ Statements

Schedule! Bee Srhedules

l Provisions |
Princinal $12,387,000.80 Currency  CDN

Celoalion Perfod monibly

Ealanoe Due Date ON DEMAND

Intarest Rate Prime Rate + 1.25%

Frymsnts

intorest Adjustment Dalg

Payment Dale

First Payment Date

Lagt Payment Dale

Standard Cherge Teims 842

Insurancy Amount full instrable valus .

Guarantor tnran Jianah and Stver Streams Homes Inc.

l Additional Frovisions I

“Prima Rate® s Ihe floating annusl rate of interest established from fima to ime by the Bank of Montreal es the baes rate twill use o

datarmine ralos

of Inferes! on Canadlan doliar loans fo customers In Canrda and designated as Prima Rale,

The Chargor heraby acknowiedges and agress Hat this Chasge is glvan conpurently with a charge given to 2148893 Ontarlo Limitad over

another

properly {the “Other Charge®) describad as follows:

Lot &, Pian M807, sl LB43084, Rishmond Hill, being PIN 08208-0308 (LT) end Lot §, Plan MBOT, 8 1343081, Richmdnd Hill, being PiN

032030308
L.
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LRO # 66 Chargeiorigage Regietered og YR1Z78792 ¢n20080106  at 13:30
The apphicant{s) hereby applies lo the Lend Raglstrar, yyyymmdd  Page 2 of 10

Additional Provisions ‘ ]

A payment made to the Charges under fhis Charge shell conalilule and be deened a payment undor the Qther Charge and tha
‘gecurence of an event

of defaull under the provielons of elther this Charge or the Other Charge sheh, at the opiion of the Chargee, vonsiitute and be deemed 1o
be an event

.. of defaull under fhls Charge and the Other Charge and shall enfille the Chargee (o pursus ils ramedies under this Cherge andfor undesr
{ha Other ' .
Charge.

| signea By
" Aane Telxelra Bulle 1200, 98 Wellinglon St West,  ecling for Chargor  Signed + 2008 12 30
B T Centre {5} L o o
Foronte
o MBS 229
oo el . 4168548700
. Fax . 4189448862
Submitied By l
FOGLER, RUBINOFF LLP Suite 1200, 95 Wellinglon 51 West, 2008 &1 06
T Cenlre
Toronte
MBS 229
Yot 4168649700
Fax 4169418852
[ Fees/Taxes/Payment ]
Statutory Rogistretlon Fee 560,00

Total Paid - $60.00



DEMAND DEBENTURE

Date: ‘ December |8, 2008
Principat Sum: $12,387,000.60
clssuers - 2148990 Ontario {ne.

Ao 2148090 Ontarie lne, (hereinaRer collectively called the “Company”), for value

received, hersby covenants with BANK OF MONTREAL (hereinafter calied the “Bank™ thal
it will pay to the Bank the sum of TWELVE MILLION THREE HUNDRED AND EIGHTY-
SEVEN THOUSAND ($12,387,000,00) DOLLARS in lawful money of Canada, at the Branch
of the Bank at First Canadian Place, 11" Flaot, Teronto, Ontario, M3X LAY or at any other
Branch of the Bapk to which the Company's ageount may have been transferred hereafler,
together with interest at the rate of the Bank's Prime Interest Rate (as hereinafter defined) plus

ONE AND ONE-QUARTER PERCENT (1.28 %) per annum in effect from time to time, on

demand, or on such earlier date or dates as any of the said sem (TWELVE MILLION THREE

-HUNDRED - AND EIGHTY-SEVEN THOUSAND ($12,387,600.00) DOLLARS) may -

become paysble as heretnafier provided, together with interest thereon as welt after as before
matusity al the vate aforesaid computed from the date hereof (collestively referred to herein as the
“Indebiedness™) payable monthiy on the last day of each and every month in like money &t the
same place:

(g)  For the puspose hervof, Prime Interest Rate is the floating annual raie of interest
announced from fime to time by the Bank as the base rate it will use for determining
interest rates o Canadian dollar loans in Canada and desipnaled as Prime Interest Rate;
ehd

(b}  In the event that it may be neessary at any time for the Bank {o prove the Prime Interest
Rate applicable as at any ime or times, it is agreed that a Certificate in wifting of the
Manager for the time being of the Branch of the Bank responsible for the collection of the
moneys payable under this Debenture, setting forth the Bank's Prime laterest Rate s al
any Time or times shall be, und shall be deemed to be, prima fucle evidence as to the
Bank’s Prime Interest Rate as in the said Centificate set forth, notwithstanding thal ihe
Mansger determined or caleulated the Bank's Pritae Interest Rate from the books or
records of the Bank prepared by an employee or employees of the Bank other than the
sajd Manager,

2, As security for the payment of the Indebledness and of all other moneys from time o limg
owing hereunder the Company hereby grants, morigeges, charges, assigns and wansfers by way
of a fixed and specific mortgage and charge to and in favour of the Bank:

() all of the Company’s right, tile and interest or the undivided interest (as the case may b)
in the lands and premises relating to a portion of the "Puccint” project being a 39 lat
subdivision in Richmend Hill as described in Schedule “A™ hetsto and municipally
knawn as 56 and 58 Puocini Drive, Richmond Hilt (the “Lands™ which Lands are owned
by the Company;

(t) 8}l of the right, title and inlerest of the Company in and to all buildings, erecilons,
fixtures; fixed plant, fixed machinery and equipment now upon the said Lands or any part
or paris thereof or which may at any time hereafter be constructed or brought or plased
thereon or used in connection therewith (the “Bulldings™);

()  all rights-ofeway, exsements, franchises and priviteges, appurtenant or mpperiaining to the
fands and Buildings;

(d)  all the chattels, machinery, equipment, plent, vehicles, goods and personal property of
every naiure and kind now or herealter owned or acquired by the Company end focated
in, on or under the Lands and Buildings or used in connection therewith;

(e}  any and all existing or future &gz;eements of purchese and sale, options to purchase and
morigage loans or other financing commitments affecting any of the Lands and Bulldings
and al! of Lhe proceeds theteof; and



" (f) . all of the undertaking, property and assets, both present and fulure of every nature and

" yind whatsoever owned or used by the Company respeciing the Lands and Buildings or
any part or pavts thereof, inchuding, withowt limitation, all inventory and equipment, book
sceounts, book debts. afl contractual rights and insurance ciaims, all plans and
specifications, building permits and applications, rentals, bank deposits and wecounts, all

" monies {other than trust monies lawfully belonging o others) and ail cush and non-cash
proceeds therefrom, '

&l of which are collectively referred 1o a3 The “Mortgaged Properfy” or the "Property”.

To have and to hold the Property hereby charged and all rights héreby: conferred unto the -
.. Bank, its successors and assigns forever, nevertheless, for the uses and purposes and with the’

powers dnd authorities and subject 1 ‘the terms and conditions herein set forth,

3. It ig hereby dectared that the last day of any term reserved by any lease, verbat or writien, )

or any agreement thevefor, now held or hereaRer acquired by the Company and whether failing
within the genersl or panicular description of the Mongaged Property hereunder, is hereby and
shall be excepted out of the mortgage and charge hereby or by any other instrument created, but
the Company shall stand possessed of the reversion of one day temaining in it or them in respect
of any such term, for the time being demised, as aforesaid, upon trust for the Bank to assign and
dispose of the same as the Bank shall, for skch purpose, direct.

Upon any sale or siies of such leaschold interest or any part thersof, the Benk, for the
purpose of vesting the aforesaid one day residue of such term or renewal thersof in any purchaser
or purchasers thereof, shail be entitled by deed or writing to appoint such purchaset or purchasers
or any osher PerSOR of PErSORS a NEW WUSIEE of Lrusiess of the aforesaid residue of any such term
or renewal thereof in the place of the Company and to vest lhe same accordingly in the new
trustee or trusiees so appointed free and discharged from any obligation respecting the same.

4, The morigages, charges nnd assignmsins hereby created shull have effect whether or 1ol
the moneys hereby secured or any pait thereof shall be advanced before or after or at the time of
the issue of this Debenture or before or after the date of this Debenure.

5, Without in any way derogeting from the rights of the Bank hereunder including, without
limitation, the right of the Bank to make demand hereunder al any time, the Indebtedness and
other moneys hereby seaured shal) a1 the discretion of the Bank become immediately payable and
the security hercby constituied shail become enforoeable upon any of the following events
(“Event of Defauit"y:

ts)  Ifthe Company fails to pay when due any of the principal, Interest or other amounls due
- hersunder;

{5y 1f the Compeny makes default in the observance or performance of anything hereby
required 10 be done b some covenant of aomditton hereby required to be performed or
observed;

{¢)  Ifthe Company fails to observe or perform eny lerm of provision of any ngreement with
the Bank relating 1o the Property, including a certain Offer of Financing dawed August 23,
2008, us amended by Agreement dated Seplember 24, 2008 (ihe "Commitment Latter™)
tysued by the Bank and accepted by the Company.

(d)  If any representation or warranty of the Company contained herein, the Commitment
Lelter or In any other agreemeni, commitment, instrumment or document relating to the
Propenty is or becomes inaccurate of false or misleading;
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’ {e) " If an ordet is made Gf  resolution passed, or if a petition s filed for the winding up of the

- Company,

h if the Company becomes insolvent or makes an authorized assignment or bulk sale of the -

* property and sssels hereby charged or if u bankrupicy petition is filed or presented againyt
the Company,

* {g) I eny proceedings with respect Lo the Company are commenced under the Companiey’

Creditors Arrangement Act;

S AR . If any execution, sequestration, exient or any other process’ of amy court becomes
enforceable against the Company and remains enforceable for ten {10} days after notice .

{hereo{ has been given to the Company, as the case may be, by the Bank or if s distress or
analogous process it levied upon the propenty of the Company ot any part thereof;

Aiy If the Company shall petmit any sum which has beon admiteed as due by the Company or

is not disputed to be due by it and which forms or is capable of being mads # charge upon
any of the Mortgaged Property to remain wnpaid for thirty (30) days afier proceedings
have been laken o enforce the same;

6} If the Company ceases OF threatens 10 ceast (o carry oo i1 business or i the Company
comimits oF tireatens 1o commit any act of bankruptey;

(k)  IF the Company fails to observe o perform eny term or provision tontained in the
Stendard Charge Terms filed by the Bank gs No. 882 incorporated by reference herein
subject 1o the amendiments set out in Schedule “B" hereto;

)] If there is an occurrence of an Event of Default under any of the Debentures of even date
fssued to the Bank by each of the Beneficlal Qwners; or

(m) I in the opinion of the Bank acting reasonably any material adverse change has vecurred
in the financial condition, ownership or operation of the Company.

G. If thie security horeby constituted shal! become enforceable, the Bank may by instrument
in writing appoint any person oF persons, whether an officer or officors or employee or
employees of the Bank or not, to be a receiver or receivers of the Mortgaged Property or any part
or parls thereof and may remove any raceiver of receivers so appointed and appoim enother or
others in his or their stead, Any such receiver or recelvers shall have power to take possession of
the Mortgaged Property or any part or parts thereof and to carry on 07 CORCUY in carrying on the
business of the Company as same relales solely to the Morngaged Property charged and lo sel or
soncr in selilng any pwrt of the Mortgaged Property and 10 convey, transfer and assign 1o a
purchaser or purchasers the title to any of the Morigaged Property so sold. The net profits of
carrying on the said business and the net proceeds of sale shall be applied by the receiver subject
1 the claims of alf secured and unseoured creditors (if any) ranking in priosdty to this Debenture:

()  Firsl, in payment of 8l costs, charges and expenses of and incidental 1o the appoinsment
of the receiver and the exercise by him of &ll or any of the powers aforesaid, including the
reasonable remuneration of the receiver and ali outgoings properly paid by him;

(b  Secondly, in or wwards payment to the Bank of all moneys due hereunder; and

(€  Thirdly, any surplus shall be paid o thé Company.

The rights and powers conferred by this paregraph are in supplement of and not [n substitution

* for any rigmis the Bank may from lime to time have as the Holder of this Debenture. The tem

“vocelver" as used in his Debenture includes u recefver and manager. That every such recefver
shell, 5o Br as concerns responsibility for his acts or omissions, be deemed the agent or attormey
of the Company and i 6o event the agent of the Bank. The appointment of the receiver shall not
have the effect of constituting the Bank a mortgagee In possession in respect of the Property or
any part thereof.
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7. ifthe sceurlty hereby constituted shall have become enforceable and the Bank shail have
determined to enforee the same as herein provided, the Bank may in its diseretion: :

() by its officers, agenis or attomeys take possession of ali or any pait or pars of the

Mortgaged Property with power to exclude the Company, ils agenls und servams
therefrom; carry on, manage, and conduci the business operations of the Corapany
relatlng 1o the Morgaged Propesty; preserve and maintain the Morigaged Property and
. make such replacements thereof and additions thereto as it shall deem judicious; receive
~.the rents, incomes end profits thersof of any kind whatzosver and pay therefrom any

expenses it may have of maintaining, preserving, protecting and operating the Morigaged
Property and alt charges which rank or may rank pari passu with or prier to the lien of |
ihis Debenture, or payment of which may be necessary to preserve or protect the -

Mortgaged Property, or say part thercof, and to establish reasonsble yesorves in respect
thereof and for the payment of the principal of and premivm, if any, aad interest on the
monies then due or thersafler becoming due, and pay out the remainder of the moneys so
received and not in the opinion of the Bank tequired for the purposes provided for in this
Section in accordance with the provisions of Section 6; renew from time o time any
Jeases; and enjoy and exercise all powers necessary o the performance of all functions
provided for in this Section, including, but ot in limitation thereof, lhe power to
purchase on credit, borrow money in the Company's name, and advanoe its own moneys
at such rates of interest as it may deem veasonsble (the debts representing oll of which
purchases, borrowings, and advances, together with interest thereon, while unpaid, to be
entltled to the seourity hereof i priority to the Debenture); provided thet the Bank shall,
upon all defauls being made good, or waived as herein provided, restore the Morigaged
Property to the applivable Company subjest 1o the mortgages and charges created by this
Debenture gs if no default had veeurred; and/or

(b} with or without taking possession, and in accordance with the provisions of Section 8
hereof, sell all or part of the Morigaged Property, either as a whole or in separate parcels,
at public suction, by public tender or by private ssle, at such times and places, subject to
adjournment from time to time by the Bank, und on such terms and conditions as to upset
or reserve bid or price snd as o payment as the Bank shall appoint; andlor

(¢} realize all or any part or parts of the security hereby constituied by any other meens of any
nature of kind whatsoever that a Court of competent jurisdiction shuil approve ss being
just and expedient in the chreumstances, having regard to Lhe character of the Mortgaged
Property and the nature of the operations of the Mortgaged Property, including ahy other
action, suit, remedy or proceedings anthorized or permitted by thiy Debenture or by law
or by equity, and not necessarily limited to those means of realization which the Court is
given jurisdiction to approve by statute; andfor

{dy  take any uction or proceedings to euforce payment of the monies due hereunder or
petformance of any other covenant contalned herein, or (o enforce the securily hereby
constituted and 1o bring (o sale the Morlgaged Property or any part or parts thereol under
& judgment or decree of 4 Court or Courts of competent jurisdiction or by the enforcement
of any other legal remedy which the Bank, on the advice of Counsel shall deem most
effective to protect and enforce any of its rights,

8. If the security hereby constituted shall become enforcenbls, the Bank may enter on, take
possession of, lease and enforce any right or remedy it has with respect to the Morigaged
Property or any part or parts thereof, and on default of payment for al least fifteen {15) days, may,
on at least thirty-five (35) days’ notice enter on and lesse the Morigaged Property or any par or
parts thereof or on default of payment for at least fifeen (15) days, may, on 8t least thirty-five
(33) days® notice sell all or any part of the Morigaged Property; such notice shalt be given to such
persons and in such manner and form and within such time as under Part 1l of The Moriguges
Act, RS0, 10006, M40, as amenrded; and the Bank may lease or sell as aforesald withowt
entering imo possession of the said Mortgaged Property. In ihe event that the giving of such
nothee shall not be required by law or to the extent that such requirements shall not be applicable
it is agreed that notice may be effectuaily given by mailing it in 2 registered letier addressed to
thie Company &t its last known address. It is further agresd that the title of a purchaser or lessee
upon a sale or lease made In professed exercise of the sbove power and venducied according to
law shall not be liable to bs impeached on the ground that no cause has arisen to authovize the
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exetcise of such power, or thal such power fad beer imptoperly or lrregularly exercised, but any

. . person damaged by an unauthorized, improper or irreguiar exercise of the power shall have his

remedy againgt the person exercising the power in damages only, and that the Bank may eithes

. - ‘before or afier entry sell the whole or any part or paris of the said Mortgaged Propezty by public .
auctjon or by private tender o privaie contract, oF patlly one snd partly the other, on such terms "
. a3 to credit and otherwise as 1o the Benk shall appear most advantageous and for such prices as

can reasonably be obtained therefor and at such time and place a5 the Bank may determine and

" with or whhoul advertisement, and with or without reserve bid as the Bank may deem proper; -

and the Bank rmay bity In or resgind or vary any coniract for sale ol any of the gaid Morigaged
Property and re-sefl, with or without the powers conforred herexnder, and adjourn such sale from

time to time without belng answerable for loss occastoned thereby, and in the case of a sale on '

credlt the Bank shall only be bound lo.pay ie the Campany such moneys as have been actually
veceived from purchasers after the satisfaction of the Bank's claim; and for any such purposcs the

* Bank may cxecuie all agreements, deeds, wansfers and assurances the Bank deems [, and the
. Bank being hereby constinned the atiorney of the Cotnpany for the purpose of making any such
", sule shall be a perpelual bar both in law and in equity against the Company and al] other persons -

" elaiming the said property or any pan thereof, by, from, through or under the Company; ang that
ihe purchaser at any sale hereunder and the lessee under any lease hersunder, except to the extent -

required by law, shall not be bound to see 1o the propriety or regularity thereof or be affested by
gxpress notice that eny sale or lease is improper; and no want of notice oF publication where
required hereby shall invalidate any sale or Jesse hereunder; and the shove powers may be
exgrcised by the SuCCessors and assigns of the Bank and against the successors and ussigns of the
Company and are in addition to and not in Bmitation of any other rights or powets of the Bank
herein or by taw conferred.

9. The Company agrees 1o pay 10 the Bunk forthwith upon demand all reasonable expenses
incurred by the Bank in taking this Debenture o in recovering or enforcing payment of moneys
owing hereunder or realizing upon this Debenture or any other seowrity for such moneys
including reasonuble expenses of taking possession, protecting and realizing upon any property
comprised in any such seourity, togetber with interest at the rate provided herein for this
Debenture from the date of such expenditures.

10, This Debenture may be assigned, pledged, hypothecated or deposited by the Company as
security for advances or loans 1o o for indebledness or other obligetions or liabilities of the
Company, and in such eveni thiz Debenture shall net be deemed 1o have boen redeemed by
reason of the account of the Company having censed to be ih debit whilst it remained so
assigned, pledged, hypothecated or deposited und no payment 1o the Bank shall constitute
payment on account of way of the principal, imerest or other moneys from thme to time owing
hereunder unless specifically so sppropriated by the Bank by notation of such payment on this
Debenture,

11.  The indebtedness and other moneys hereby secured will be paid and shall be assignable
free from any right of set-off or counter-claimn or equities berween the Company ang the Bank,

12.  This securiiy Is in ndditlon o and not in substitution for eny other security now or
hereafter held by the Bank.

13.  If the Company, iis successors oF assigns, shall pay-or cause to be paid 1o the Bank the
maneys secured by this Debenture and shall otherwise observe and perform the terms hereof, the
Bank shail af the request and at the expense of the Company, ils successors and assigns, cancel

“and discharge the charge of this Debenturc and excoute and deliver to the Company, their

successors and assigns, such deeds and other instruments as shall be requisite to satisfy the
charge thereby constituted and release the Company from the tenns and conditions hereofl
provided, however, that unti! such canveliation and discharge, this Debenture ¢hall be and remalr
in full foree and effect.

{4,  This Debenture and all its provisions shall enure to the benefit of the Bank, its successors
and assigns, and shall be binding upon the Company and its successors and assigns.

15.  The Company hereby acknowledges having received 2 true copy of (his Debentare.
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C 16, T ‘This Debenture is being issued by the Company 10 the Bank pursuant to the 1erms of the
_ Cornmitment Letter. The warranties, representation, agreements and covenants contained in the
" Commtitment Letter shali nol merge but shall survive and continue in force despite the
advencement of funds under this Debenre. In the event of any smbiguity, confiict or

_inconsistency between the provisions of this Debenturs snd the Commitment Lenter, he

 Commitment Letter shal prevail

IN WITNESS WHEREOF the Company has executed this Debenture as at the dae sel
oul gbove.

2148999 ONTAWL
" _w!
i S i

Per

o
[rwran Juinok
Prosscdent

1 huve authorHy 1o bind the Corporation
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SCHEDULE “A”
LEGAL DESCRIPTION OF 1LANDS

. Lotg, Plan M807. Richmond Hill, being #1N 03206-0308 (L) and Lot 7, Plen M807, s/t LBA30SY,
- Richmoad Hill, being PIN 03206-0307 (LT)
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SCHEDULE “B*
STANDARD CHARGE TERM AMENDMENTS

Land Repistration Reform Act 1984
for use with Standard Charge Terms No, 882

The provisions of the se1 of Standard Charge Terms filed as No. 882 shall be amended s
follows:

L Subparagraph (o) shall be deleted from paragraph 2 and the foliowing shall be substiluted
for the said subparagraph (o)

{0} "Sum" means the amount inseried on Page 1 of the charge and is the principal amount ..

- of the indebtedness of the Chargor to the Chargee for debis contcacted 1o the Chargee
and/or alt or any part of the Hability of the Chargor to the Chargee pursuant ko or with
respeet to aity gearaniee, puaraniges, note, notes, agreement oF agreements referred 1o In
the charge.

2. Subparagraph (22) of paragraph 5 shall be amended by the insertion of the word "No® &s
the first word of the said subparagraph (aa}.

3 Subparagraph (bb) of paragraph § shall be amended by the insertion of the word "The" us
the first word of the seid subparagraph (bb).

4, Paragraph 7 shali be amended by replacing the word "change" with the word "charge” in
the first line of the said paragraph 7.

3 Paragraph 13 shall be amended by deleting the foflowing from line 5! "{other than &s set
out in peragraph 11 hereof)".

Cp wndl SutisngsutelzebrDeskiopPLICCIN DR RICHMOND HILLMOCHDeveone 2 H48950.doe
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LRO# 48 Charge/Montgege Rogistered as YR1273784 on2000 0105 8l 18:30
. The applivant(s) hereby applies o the Land Reglsirer yyyy mmdd  Page {1 of 10

I Propertivs : _ ‘ J :
; BN ¢a206 - 0306 LT Intorost/Estate Fee Bimple
" Deserplion’ - - PCL 8-% SEC MBOT; LT 6 PL MBOT + 8T £B43DEY RICHEMOND HILL

| Addrass RIGHMOND HILL

oA . 03208-0806 LT inferestEstale  Fea Simple
- Descriplion  PCL 8-1 SEC MO7; LT 6 1. M8OY 1 SIT LB43081 RIGHMOND HILL
Addrass  RIGHMOND HILL

| Chargor(s) . |

B “the chargor{s) hereby charges the land to the ohargesl(s), The chargor(s} acknowladges e taueipt of the cherga and Ihe standard
. Gharge lerms, ¥ any- .

Neme | - ¢ 2148993 ONTARIO INC.
Address for Sorvice 143 Naughten Drlve

. Richmentd Hill, Ontarie
(40 8B3

1, IVRAN JINNAH, PRESIDENT, have the authorlty tb bind the sorporation.
This doslsment Is not authorized under Power of Atierney by this party.

l Chargee(s) ) Capacily Share l
MName BANK OF MONTREAL \ ’
Address for Service  First Canedian Place

14th Floor

100 King Street West

‘Toronto, Ontaio

MEX 141
fSta tements ]

Schedule: See Schedules

| Provistons ]
Principst $12,387.000.00 Cursney  CON

Cateutation Parlod trontidy

Batanee Due Dale ON DEMAND

intares! Rale Prime Rate + 1.26%

Payrents

interest Adlusimont Dete

Fayrmeni Datp

Flrst Peymont Dale

Last Fayment Dale

Steridard Charge Torms 832

Insuranoe Amount {ull insurable value

Guaratlor tmran Jinnah and Sitver Slroams Homes ine.

I Additional Provisions l
“Peime Rele” is the foating annval rade of interest aslablished fom time o fime by the Bank of tontreal as 1he base mie L wilt vse
dalerming rales

of interest on Canadien dollar bans 1o customers In Canada ant designated #s Prime Rete.

The Ghargor hereby srkrowiedges and agrees thal this Charge Js given concursently with & charge given 1o 2148990 Untario Limlled over
another

propery {the *Other Charge”) describad as follows:

Lot 80, Plan M807, Richmond Hil, being PIN 03208-0308 (LT) and Lot 7, Plan 8807, o/l LBASUS1, Richmond Hil, being PIN 03206~
0307 (1),
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LRC # 66 Chargeliortgags Reglsiered as YR1278794 on 2008 0108 at 13:30
yyyy mm dd Paga 2of 1

- The appficam(s} horaby applies o the Land Registrar.

N ’! Add!t!ona! Prcv}sfons o L _}
" A peymant mads % ihe Ghargee under this Charge shiall constitile snd be deemed 8 payment undgr the Clhst Charge and the, .

" ogurzence of an evenl
of dafaull under the provisions of eliher this Charge of the Other Charge shall, e option of the Charges, constitule and be daemsﬂ o

- b an event
_of defau under fis Charge and the Giher Charge and shafl enfile fhe Chargae ta pursue ils remedies under this Charge ehd/or under

: the Other
. Charge.

. i Signed By - . . i : l
Anne Telxelre | . Suite 1200, 55 Wellinglon 8L West,  acling for Ghargor Signad 2008 12 30
s T Cenlre &) :
* Teronto
ST MG 228
Cel L 4165640700
Fax, 41658418852
{ Submitted By . ]
FOGLER, RUSINOFF LLP Bulle 1200, 55 Wollington 54 West, o008 01 08
TD Centse
Torontn
MBJ 229
Tet 4168648700
Fax 41694188562
[ Feos/Taxes/Payment ‘
Statutory Reglstration Fee 360.00

Total Pald $80.00



DEMAND DEBENTURE

- Date: December 18, 2008
.. Principsl Sum: $12,387,000.00
Issuer: 2148993 Ontaric Inc.
L 2148993 Ontario Inc, (hereinafer collectively catled the “Compary™), for vatué

reveived, hereby covenants with BANK OF MONTREAL (hereinafler called the “Bank") thal
it will pay to the Bank the sum of TWELVE MILLION THREE HUNDRED AND EIGHTY-

SEVEN THOUSAND (812,387,000.00) DOLLARS In lewful money of Canada, at the Branch -
- of the Bank at First Canadian Place, 11™ Fioor, Toront, Ontario, MSX 1AL or al ary other .

‘Braneh of the Bank to which the Corapany's sccounl may have been transferred hereniter,

" together with interest at the rate of the Banks Prime Interss! Rate (as heveinafter defined) plus
ONE AND ONE-QUARTER PERCENT (125 %) per annum in effect from tme 1o time, on
Bemand, or on such eartier date of dates as any of the said sum (TWELVE MILLION THREE
HUNDRED AND EIGHTY-SEVEN THOUSAND ($12,387,000.00) DOLLARS) may
“become payable as hereinafter provided, together. with intorost thereon a5 well after as before
maturity at the rate aforesaid computed from he date hereof (collestively referred to herein 2s the
“Ipdebtedness’”) payable monthly o the lest day of each and every month in like money at the
saine place:

(&) For the.purpose hereof, Piime Interest Rate is the foating annual rate of interest
annourced from time lo time by the Bank as the base rale it will use for determining
interest rates on Conadian dollar Jouns in Cenada and designated ss Prime Interest Rate]
and

(b)  Inthe event that it may be necessary al any time for the Bank to prove the Prime Interesl
Rate applicable s at any tirne or times, it s agreed that a Certificats in vriting of the
Manager for the time being of the Branch of the Bank responsible for the collection of the
moneys payable vader this Debenture, setting forth the Bank's Prime Interes! Rate as &t

apy Bme or times shall be, and shall be deemed to be, prima facie evidence as o the |

Bank’s Prime Intersst Rate 25 in the suid Certificate set fortit, nolwithstanding thet the
‘Muanager determinod or caloulated the Bank's Prime Interest Rate from the books or
vecords of the Bank prepared by an employse or employees of the Bank othei then the
said Manager,

2. As security for the payment of the Indebiadness and of all other moneys from time 10 time
owing hereunder the Company hereby granis, morigagss, charges, assigns wnd wansfers by way
of 2 fined and specific mortgage and charge to and i favour of the Bank:

(#)  all of the Company's right, ttle and itierest o the undivided interest (as the case mey be)
in the Jands and premises relating to g portiot of the "Puccini® project being a 39 Im
qubdivision in Richimond Hill es described in Schedule “A" hereto and municipaily
lknown a8 60 and 62 Pucelni Drive, Richmond Hill (the “Lands™) which Lands are owned
by the Compeny,; ’

&y el of the right, title and interest of the Company In and fo 2} buildings, erections,
fixtures, fixed plant, fixed machinery and equipment now upon the said Lands or any part
or parts thereof or which inay at any time hereafter be consiructed or brought or placed
{hereon or used in conneotion therewith (the “Buildings”);

(¢) ol rights-of-way, easements, franchises and privileges, appurtenant or sppertaining to the
Lands and Buildings;

(&) all the chattels, machinery, equipment, piant, vehicles, goods and personal property of
every nature and kind now or hereafter owned o acquired by the Company and located
in, o0 or under (he Lands wnd Buildings or used in connestion therewithy,

] any and all existing or futwee agreements of purchase and sale, options 1o purchase and
moztgage losns o other fnancing commitments affecting any of the Lands and Buildings
and all of the proceeds thereof; and
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(H  all of the undertaking, propesty and assels, both present and future of every nature and
' kind whatsoever owned or used by the Company respecting the Lands and Buildings or-

any parl or parts thereof, including, without Himitation, all inventory and equipment, ook
accounts, book debts, alf comtractual vights and insuyance claims, all plans and
specifications, building petinits and applications, rentals, bank deposits and accounts, ol
monies (other than tust mondes Tavefully belonging to others) and all cash and non-cash
proceeds therefrom,

ail of which are coliectively refored to as the “Mortgaged Property™ or the “Property”,

To have and to hold the Froperty hereby charged and all righis hersby conferved unio the

Bank, its successors and assigns forever, neveribeless, for {he uses and purposes sid with the,

powers aad suthorities and subject to the terms and conditions herein set forth.

3. - Itis hereby declared that the faet day of gny teym reserved by ary lease, verbal or wiitten,

or any agreement therefor, now held or hevealler acquired by the Company and whether falling
within the general or particular description of the Mortgaged Property hereunder, is hereby and
shall be exeepted out of the mortgage and charge hereby or by aiy ofher instrument created, bt
the Company shall stand possessed of the reversion of one day remaining in it or thes jn respect
of any such term, for the time being demised, 68 aforesaid, upon tiust for the Bank to assign and
dispose of the same as the Bank shali, for such purpose, direct.

Upon any sale or sales of such leasehold interest or any parl thereof, the Bank, for the

“purpose of vesting the aforesaid one day residue of sush term or renewal thereof in any purchaser

or purchasers thereol, shall be-entitled by deed or writing to appoint such purchaser ot purchasers
or any ofhier person or persons a new trustes or lruslets of the aforesaid residue of any such tenm
or renewa) thereof in the pince of the Company and 10 vest the same gecordingly in the new
mustee or trustees 56 appointed free and discharged from sy obligation respecting the sams.

4, The mortgages, charges and assignments hereby created shali have effect whether or not
the moneys heveby seoured or any pait therzof shall be advanced befors or afier or at the time of
iho issue of this Debemure or befors or after the dute of this Debenture.

5. Without in any way derogating from the rights of the Banrk hereunder including, withow
limitation, the right of the Bank to make demund hersundor &t any tfime, the Indebledness and
other moneys hereby secured shall at the discretion of the Bank become immediately payable and
the Security hereby constituted shell become enforceable upon any of the following evenis
(“Bvent of Defauit”):

{8}  If the Company falls to pay when due eny of the principel, interest or other amounts due
hereunder;

(6 If the Company mikes defaull in the observinos or performance of anything herehy
required to be done or some covenant oF condition hereby requived to be performed or
observed;

(c)  Ifthe Company fails to observe or perform any lerm of provision of any agrezment with
the Bank refating to the Property, including a certain Offer of Financing dated August 25,
2008, ns amended by Agreement dated Sepember 24, 2008 (lhe “Commitment Letter™)
issued by the Bank and accepted by the Company,

(&) U any represeniation or waranty of the Company contained herein, the Commitment
Lettet or in any othet ageeemant, commitment, Instrument oF dotument relating to the
Property ls o becomes inaceursle or fhise or misieading;



N (éj, " Ifan order is made or a resolution passed, or if & petition is filed for the winding up uf's.hc: :

- Company,

(H Bf the Company becomes insolvent or makes on authorized assignment or bulk sale of the””

property and assets hereby tharged or if a bankruptoy petilion is filed or presented agains
the Conspany;

(g Tany proceadings with respect 10 the Company are commenced under the Companies’
Creditors Arrungement Act;

h I 'any execution, pequestestion, extenl of any ofhoer process of any court becomes
. enforcenble against the Comipany and remains enforceable for ten (10) days after notice -

“thereof hes been given 1o the Company, us the case may be, by the Bank or if a distress of
enalogous process is levied upon the property of the Company or sy part thereof}

(fy.  If the Company shall penmit #ny sum which has been admitted as dus by the Compalhy or

is not disputed 10 be due by it and which forms or is capable of being mede e ohargs upon
any of the Morigaged Propeity lo remain unpaid for thirty (30) days after procesdings
havs been taken to enforce the sane;

4y If the Company ceases of thyeatens to cease Lo carvy oh it business or if sthe Company
commits or threatens to commit any act of benlauptey,

¢ky  If the Company fuils lo observe or perform any term or provision contained in i
Standard Cherge Terms Fled by the Bank as No, 382 incorpotated by reference hereln
subject to the amendments set oul in Schedule “B” hereto)

H If there is pn occurrence of an Event of Default under any of the Debentures of even date
issued to the Bank by sach of the Bensficial Owners; or

(m) Ifin the opinion of the Bank seting rensonably any malerial adverse change has oveurred
in the financial condition, ownership or opetation of the Company.

& IF tbe security hereby constituted shail become enforceable, the Bank may by instrument
in writing appoint any person or persons. whether ap officer or officers or employes of
employees of the Bank or not, W be a receiver of receivers of the Mortgaged Property or any part
or paris thereof and may remove any veceiver o Tecoivers o appointed and appoint enother of
others in his or their stead. Any such receiver or receivers shall iave power 1o take possession of
the Morgaged Property or any palt oF parts thereof and to earvy on or conewr in carrying on the
business of the Cormpany as same relates solely to the Morigaged Property charged and lo sell or
conour in seliing any part of the Mortgaged Property and to convey, transfer end assign (o 2
purchaser or purchasers the title to any of the Mortgeaged Property so soid. The net profits of
carrying on the said business and the net proceeds of sale shatl be applied by the-yeceiver subject
1o the claims of all secured and wnsectved crediors (if any) ranking in prievity to this Debenture:

{a)  Fiust, in payment of all cosis, charges and expenses of and incidental 10 the appoiniment
of the receiver and the exsrcise by him of al} or any of the powers aforesald, inciudisg the
reasonsable remuneration of the receiver and all outgoings properly paid by himy;

{t)  Secondly, in or towards payment to the Bank of all moneys dus hereunder; and
(¢  Thirdly, any surplus shall be paid to the Company.

The rights and powers conferred by this paragraph are in supplement of and not in substitution
for any rights the Bank may from time to time have 25 the Holder of this Debenture. The term
nyeceiver” as used in this Debenture includes a recelver and manager, That every such receiver
shall, 3o far as conceins responsibility for his acts or omissions, be deemed the agent or attomey
of the Comnpany and i no event the agent of the Bank. The appointment of the receiver shall not

have the effect of constituting the Bank e mortgages in possession in respect of the Property of
any part thereofl
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7. If the security hereby constituled sheif huve become enferceable and the Bank shall have
Jetermined o enforce the same as herein provided, the Bank may in its discretion: .

(8) by Uis officers, sgems or attorneys take passession of all or any part or pans of the
Morlgaped Property with power lo exclude the Company, ils ugents ang servants
therefiom; carry on, mansge, and conduct the business operations of the Company

" relating to the Mortgaged Property; preserve and maintain the Mortgaged Property and
" make such replacements thereof and additions thereto as it shali deem judicious; receive
. the renis, ncomes and profits thereof of any kind whalsoever and pay therefrom any
- gxpenses it may have of maintaining, preserving, protecting and operating the Mortgaged
Property and ali charges which tank or may rank parf passy with or prior to the Hen of
this Dsbenture, or payment of which may be necessary o preserve ar protect the
Morigaged Property, of any part thereol, and to establish reasonable reserves in respest
thereof and for the payment of the principal of and premium, if any, and interest on the
monies then due or therealler becoming due, and pay owt the remainder of the moneys so
received and not in the opinton of the Bank required for the purposes provided for in this
Section in accordance with the provisions of Section 6; renew from time o Ume any
Jeases; and enjoy and exercise all powers necessary 1o the performance of all functions
provided for in this Section, Including, but not in lmitation thereof, the power io
purchase on credit, borrow money in the Company's name, and advance s own moneys
at such rates of interest a6 it may deem reasonable (the debts represemting alf of which
purchases, borrowings, and advances, together with interest thereon, while unpaid, to be
entitled to the security hereof in priority to the Debenture); provided that the Bank shalf,
upon al§ defaults being made good, or walved as herein provided, vestore the Morigaged
Property 1o the applicabie Company subject fo the morigages and charges created by this
Tebenture as |f no default had ocourred; snd/or

(b)  with or without taklag possession, and in accordance with the provisions of Sectlok 8
hereof, sell all or part of the Mortgaged Property, either as & whole or in separate parcels,
st public auction, by public tender or by private sale, at such times and places, subject (0
adjournment from time to tme by the Bank, and on such terms and condilions a3 10 upsel
or reserve bid or price and as lo payment as the Bank shail appoint; and/or

{c) realize ali or any part or parts of the seourity heveby constiited by any other means of any
nature or kind whatscever that a Courd of competent jutisdiction shell approve as being
Just and expedient in the circumstances, having regard 1o the character of the Morigaged
Property and the nature of the operations of the Mortgaged Property, including any other
action, suli, remedy or proceedings anthorized or permitied by this Debentne or by law
or by equity, and not necessarily limited to those means of realization whieh the Court is
given jurisdiction to approve by statute; and/or

() take any sctioh or procsedings to enforce puyment of the monies due heveunder or
performante of any other covenant contained herein, or 1o enforce the security heteby
constituted and to bring to sale the Mortgaged Property or any part or parts thereof under
a judgment or decree of 2 Courl or Cowrts of competent jurisdivtion or by the enforcement
of any other legal remedy which the Bank, on the advice of Counsel shall deem most
effective to protect and enforce any of its rights,

8, If the security hareby constituted shall become enforcenbls, the Bank may enter on, teke
possession of, leass and erfores any right or remedy it has with respect to the Mortgaged
Property or any part or parts thereof, and on default of payment for a1 least fifieen (15) days, may,
on ut least thirty-five (35) days™ notice enter on and lease the Mortgaged Property or any part of
pagts thereof or on default of payment for at east filteen (15) days, may, on at least thirty-five
{35) days' notice sell all or any part of the Mortgaged Property; such notice shall be glven lo such
persons and in such manner and form and within such thme as under Part [Tf of The Morigages
Aet, R.8.0. 1990, M.40, as arnepded; snd e Bank may lease or sell as aforesaid withou
entering into possession of the said Mortgaged Propeny. In the event that the giving of such
nofiee shall not be sequired by law or to the extent that such requirernents shail not be applicable
it s ngreed that notice may be effectuglly given by mailing it in = regisiered tettar addressed 1o
the Company at its last known address. It is further agreed that the title of u purchaser or lessee
upon a sale or lease made in professed exercise of the above power snd couducted socording 10
law shall not be liable to be impeached on the ground that no cause has arlsen to authorize the
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exercise of such power, or that such power had been improperty or frregularly exercised, bul any
persan damaged by an unaulborizad, improper of isvegular exercise of the power shull have his
rernedy against the person exercising the power in damages only; and that the Bavk may eithet
_ before or after entry sell the whole or any part or parts of the said Mortgaged Property by publie

~ auetion or by private tender or privale contract, or partly one and parily the other, on such terms
 as 1o credit and otherwise as 10 the Bank shail appear most advantageous and for such prices as

- can reasonubly be obtained therefor and at such time and place as the Bank may dexerming and
with oF without advestisement, and with or without reserve bid as Lhe Bank may deem proper,
and the Bank wnay buy in ov rescind or vary auy soniract for sale of any of the gald Mortgaged

Property and ro-sell, with of without the powers conferred hereunder, and adjourn such saje from .

fime 1o time without being answerable for loss occasioned thereby; and in the case of & sale on
credit the Bank shall only be bound to pay to the Company such moneys as have been actuglly
received from purchasers after the satisfaction of the Bank's claim; and for any such purposes the
Bank may exccute atl agreements, deads, Wansfers and sssurances the Bank desms fit, and the
Bank being hereby constituted the attoraey of the Company for the purpese of making any such
sale shatl be & perpetual bar both in lew and in equity against the Company and ail other persons
clsiming the said property or any part thereof, by, from, through or under the Company; and that

the purchaser at any sale hereunder and the lesses under any lease hereunder, except fo the extent -

required by law, shail not be bound to ses to the propriety or regularity thereof or be affocted by
expyess notice that any sale or lease s huproper; and no want of notlee or publication where
requived hereby shall invalidate any sale or lesse herewnder; snd the zbove powers may be
exercised by the successors and assigns of the Bank and against the sucsessors and asstgns of the
Company and are in addition to and not in lissitation of any other rights or powers of the Bank
heretn or by law conferred,

9. The Company agees to pay Lo the Bank forthwith upon demand al) veasonable expenses
insurred by the Bank In taking this Debenture or in recovering or enforcing payment of moneys
owing heretinder or realizing upon this Debenture or any other seourity for such moneys
including remsonable expenses of teking possession, protesting and realizing upon any property
comprised in any such secwrily, together with iiterest at the rate provided hersin for this
Debenture from the date of guch expenditures.

10.  This Debenture may be assigned, pledged, hypothecated or deposited by the Company as
sequrity for advances or louns to or for indebtedness or other obligations or livbilities of the
Cosnpany, and in such event this Debenture shall not be desmed to have been redeemed by
ceason of the account of the Company having ceased 10 be in debit whilst it remained S0
assigned, pledged, hypothecaled or deposited and no payment to the Bank shall constitute
payment on aceount of any of the principal, interest or other meneys from time to time owing
hereunder upless spocifically so appropriated by the Bank by notatjon of such payment on this
Diebenture.

1. The Indebiedness and other moneys hereby secured will be pald and shall be assignable
free from any right of set-off or counter-claim or equities between the Company and the Bank.

12,  This security is tn addition to and not in substindion for any other seoutily how or
hereaRer held by the Bank.

13, 1f the Company, its successors or assigns, shall pay or case to be paid 1o the Bank the
moneys secured by this Debenture and shall otherwise observe and perform the terms hereof, the
Bunk shall at the request and =t the sxpense of the Company, its sucoessors and assigns, cancel
end discharge the charge of this Debenture ond execale and deliver to the Company, thelr
successors and assigns, such doeds and other instuments a3 shall be requisite to satisfy the
charge thereby constitwled and release the Company Rom the ferms and coudifions heveof)
provided, however, that untit such cancellation and discharge, this Debenture shall be and remain
in futt force and effect,

14, This Debenture and el its provisions shall enure to the benefit of the Bank, its successors
and assigng, ard shall be binding upon the Compaiy and ity successors ang assigns.

15, ‘The Company hereby acknowledges having received a true copy of this Debenture,
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" 16..  This Debenturs is being issued by the Company to the Bank pursuam‘ 10 the terms of the

" Commitment Letter, The werranties, representation, agreements snd covenants contained in the .

) Commitment Letter shell not merge bwt shall survive and continue in force despite the
“advancement of funds under this Debenturs, In the evem of any ambiguity, eonflicr or

© incousistency betwsen the provisions of this Debentwrs and hie Commitment Letter, the .
Commitment Letter shall prevail,

IN WITNESS WHEREOQFR the Company has executsd this Debenture a5 al the date set
out zbove,

2148993 ONTARJO NG

v

Pen:

Tmron mnnf
Presides '
| have sutherity 10 bind the Corporstion
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SCHEDULE #a»
CAL DESCRIPTION 8

Lot 6, Plan ME07, s/t LB43081, Richmond 145, belng PIN 03206-0206 (L'1) and Lot 6, Plan M307, sit
1543081, Richmond Hill, being PIN 03206-0305 (LT)
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SCHEDULE “B*
STANDARD CHARGE TERM AMENDMENTS

Land Registration Reform Act 1984
for nse with Standard Cherge Terms No. 832

The provisions of the sel of Standard Charge Terms filed a8 No, 382 shall be amended as |
follows: . ‘

~ Subparagraph (o) shall be delsted from paragraph 2 and the following shall be substituted

for the sald subparagraph (o)

(o) "Sum" menns the amount inserted on Page 1 of the charge and Is the principal amount
of the indebledness of the Chargor to the Chargee for debts contracted 10 the Chargee

and/or alt or any part of the lizbility of the Chargoy to the Chargee pursuant to or with - ‘

respect 1o any guarantee, guaranlees, note, notes, agreement or agrédimenls referred to in
the charge,

Subparagraph {aa) of paragraph 5 shalt be amended by the insertion of the word “No" as
the first word of the sald subparagraph (sa).

Subparagraph (bb) of paragraph 5 shall be amended by the insertion of the word "The" as
the first word of the said subparagraph (b). :

Paragraph 7 shall be amended by replacing the word "change” with the word “charge” in
the first Tine of the said paragraph 7,

Paragraph. 13 shall be amended by deleting the following from line 5: "(other than as set
out in paragraph 11 hergof)”.
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LAND REGISTRATION REFORM AGT, 1984 T Paget
Bank of Montreal

SET OF STANDARD CHARGETERMS
[COLLATERAL — COMMERCIAL AND RESIDENTIAL)

FLED BY BANK OF MONTREAL FILING NO. 882 s
' ) FILING DATE: February 8, 1088 .

The foliowing set of Standard Charge Terms shall be deerned to be included in every charge in
which the set is referred to by Its filing numbar, as provided in section 8 of the Act.
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2. DEFINITIONS =
All terms used herein thet are defined in the Act shall have the same meanings herein as in the Act

except &5 expressly varied by this set of Standard Charge Terms. In this set of Standard ChargeTermg ™ "~ :

- &nd In sach charpe! )
“Aet” means the Land Reglstration Reform Act, 1984 and any amendments thereto I effectatthe. - . |

{a}

{t
(6}

e

{d
{a}

n

i)

{h
{i)

)

%
{1}
{m}

()
o}

im

time of execution and delivery of the charge. :
“agreed Charge” is defined in paragraph Sid) hereof, ‘

“charge” means the Form 2 ChargeMortgage of Land made pursuant to the Aot and the
tegulations thersunder in which this set of Standard Charge Terms Is included by reference
therein to #ts Hling numbar and includes all Schedules thereto, and for greater certainty includes
u Form 2 Charge/Mongage of Land in which one of mare of such Standard Charge Teros are
axpressly excluded ar are verled in accordance with the Act.

“Chatgee” means Bank of Montreal and Its successors and assigns.

“Chargor” means the party or parties so ldehtified In the charge and his, her,‘or thelr sucwsgdfs-.' i

and assigns, as the case may be

"interast Adjustment Date” means the date for the sdjustmant of imerast provided for In tﬁe

charge.

“tand” means tand, tenements, hereditements and appurtsnances and any estste or interest
therein, and for greater ceHalnty Includes ali bulidings, plant, machinery, gractions and
Improvements fixed or otharwise, presom or futurg, built, placed or put thereon including,
without limitation, all ferces, heating, plumbing, antennae, radiators, mirrors, airconditioning,
ventilating, fice atarm and protective systerns, lighting end fighting fixsures, furnaces, boiters, oft
burners, stokers, water heating equipmaent, cocking and refrigeration equipment, window blinds,
fioor soverings, storm windows and doors, window and doot screens, shutters and awnings, and
alf other apparatus and equipment sppustenant therato, and ah othar fixtures, accessions and
acerations of any kind or nature,

“sharged land” maans the land described in the charge,

"indebledness” mesne the Sum, all interest thereon and all other present end future
Indebtedness and Habitity of the Chargor to the Chargee whether direct or Indirect, absolute or
confingent, revelving or non-revelving, whether incurred by the Chargor alone or together with
any othey debtor or debtors and whether Incurred pursuant to the provisfons of the charge of
otharwise, including all interest thereon.

interest” unless the context otherwise requires means interest payabte by the Chargor fo the
Chergee et the rate or rates of interest appliceble fo the Indebtedness or any part or pans thereof
from time to time 8s agreed between the Chargor and the Chargee in writing from time to fime
and If no rate of Interest has bean so agread upon in respect of any part or pars of the
indabtednoss, the highest rate of Interest applicable to the other part or parts of the indabtedness
ahd subject to the aforesald means of determination, the rate of interest, if any, specified in the
charge.

»Other Clalms® s defined in peragraph 6(d) hereof,
“regulations” means the regulations made under Part § of the Act.

“Sehedute” means & schedule to the charge as contemplated by the Aet and ragulations
theraunder,

rsuscessor’ means s heir, executor, administratar or sUcCesson

*Sum" means the princlpal emount in which the Chargor ls indebled 1o the Chargee for debts
contracted 1o the Chargee in the course of s banking business in the amount set out in the
charge and/or pursuant 1o eny guerantes, guarantees, agreement or agreements refarred o In
the charge. :

"Texes® maans all taxes, rates and assessments, municipal, local, parflamentary or otherwise, In
repard to the chargad fand. .

3. OPERATION OF CHARGE

(a}

(b

in consideration of the premises, other valusbie consideratlon and the sum of two ($2.60) doHars
of lewiu] money of Canada now pald by the Chargee 1o the Chargor, {the recaipt and sufficiency
of which are acknowledged by the Chargor), the Chargor hereby charges the charged tand to and
in favour of the Chargee as security for paymert to the Chargee of the indebtedness {ncluding
the Sum} and as security for the observance and performance of all other obligations of the
Chargor arising pursuant 10 of in respect of the charge.

Tha charge Is given upon the express condition thet if the Chargor shall doly pay or cause 1o be
paid to the Chargee all indebtedress {Including the Sum) and all notes, bills of exchange snd
ather Instruments now or hereafter evidencing the Indebladness or any part therecf and all
renewais and replacemants of and substitutions for the same or any of them or any part thereof
and all such other sums as the Charges may be entitled 1o by virue of the charge as sndd when
such Indebtedness, notss, bills of exchange and other instruments, renewals, replacements,
substitutions sad sems shalt respectively become due and payable with imterest as well afier as
wefore matusity, default or judgment and upor: the observance and perforinance of all the
Chargor's obligations. agreemaents, covenants and conditions set out In the chargea, the Chargor
may request from the Charges a discharge of the charge and uboh delivery by tha Chargee o the
Chargor of & discharge of the charge, the charge shall tarminate; provided that, for greater
certainty, the charge shall not terminste whils any indebtedness remains unpaid only because, at
any prior thne or times, ail Indebtedness had been pald in full, The right of foreclosure is hereby
expressly given and reserved to and retalned by the Chargee In the same manner and 1 the
same oxtent at W the Chargor had transferred the charged land to the Chargee by way of
mortgage sublect to a proviso for redemptlon,
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{c] The Chargor shail pay the Indebtedness (Including the Sum) to the Chargee on demand for.

Pa{;ga J—

payment unless there are specific dates for payient in the charge, in which cpse, the Chargor .

shali [subject to ail other provisions hereof} pay the Sum 1o the Chargee on the specific dates as’

so indicated and the Chargor shall pay the remalnder of the Indebtadness, if any, to the Chargee
on damand by the Chargee for payment,

{d

(=4

notwithstanding 8t any time and from time 1o tims there s
{it any change in the nature, state or form of any account between the Chargor and the Chargee;

(il any new advance by the Chargee 10 the Chargor, whather by way of loan, discaum, me ,'

drawing of 3 chague ageinst an account of the Chargor or otherwise;

The charge shall be a continting security to the Chargaes for the paymsnt of all Indebtedness,

(n_i) any discount or acceplance by the Chargee from or for the Chargor of any rote, bilt of .,

gxchangs or other negotiable Instrument or commercial papen;

- {iv} any credit of any amount to any actount of the Chargor by reason of deposit of moneys o

otherwise; or

(v} any rengwal, replaceient, substitution or alteration of any note, bill of exchange or o!har'
negotiable instrument or other commercial paper from tims to time held by the Chargee or
any raduction, satisfaction, payment, release or discharge thereof or of any other sacuritv :

thorefor,

No such event or agt shall constitute or be deemed o be & payment on account of the:

Indetiadness or any part thereof or calt for or require any application, appropristion or payment

on account of the Indebtedness or any part thereof untess such application, appropriation or

payment shail have been expressly agreed to in writing by tha Chargee or until the charge shal
fave been fully released and digcharged by the uaconditional delivery of & discharge of the
charge executed by the Chargee and the tharge shall be deemed to be tsken as security for the
ultimate balance of the Indebtedness. The charge and any provigien theresf shall not operate so
as to ereate any merger, rebate or discharge of sny dabt owing to the Chargee or of any lien,
bond, note, bill of exchangsd or other security held by or which may hereafler be held by the
Chargee from the Chargor or from any other person or persong whomsoever and the charge
shall not in any way prejudicially affect any security held or which may hersafter be held by the
Chargse as security for payment of the indebtedness or any part or parts theraof or the liability
of any endorser or any other parson or persons upon any such Hen, bond, note, bill of exchange
or other securlty or contract or eny renswal or renewsls thersof hald by the Chargee for or on
account of the Indebtedness or eny part or pants thereof nor shall the remedies of the Chargee in
respect thereof be prejudiced or delayed in any manner whatsoever by the teking of the charge,

te) Any and all payments mads in respect of the Indebtedness and the moneys or other proceeds

reatized from any securities held therefor {unless otherwise egreed in writing} shall, prior 1o
defauit by the Chargor, be applied firstly to reduce compound interest, sscondly to reduce
interest {other than compound intersst), thirdly to reduce principal and fourthly 1o reduce any
other indebtedness. All amounts received by the Chargee on account of the indebtedness after
default of the Chargor shall be appiied in the manner determined by the Chargee in its sole
disgretion. Every cerlificate signed by & manager, acting manasger or assistant manager of the
branch or banking unit of the Chargee where the Chargor's account is kept at the time such
certificate is signed or any certificate sighed by an exacutive officer of the Chargee or any officer
or agent appointad by the Chargee for such purpose purporting to show at any particular time
the amount of the Indebtedness or the amount due and payable purswant 1o or in respeot of the
charge shall be prima facle evidence as against the Chargor of the amount of the Indebtedness
or the amaunt due and payable pursuant to or in respect of the tharge at such time.

{f: For greater certainty, the Chargor shall pay to the Chargee interest on the Sum et the rate
specified in the charge (unless the Chargor and the Chargee agrse in writing that interest shall
he payable by the Chargor to the Chargee at a rate other than the rate specifiad In the charge.}

. IMPLIED COVENANTS EXCLUDED

in accordance with subsection 7{3} of the Act, the covenants deemed to be Included In a
Charge/Mortgage of Land by subsection 701} of the Act are expressly excluded from every charge in
which this set of Sterdard Charge Terms is referrad to by its filing number.

. EXPRESS COVENANTS AND TERMG

The following covenants and terms shall be doemed Included In every charge in which this set of
Standard Charge Terms is referred to by ts fifing nuraber, except to the extent they are express!y
exciuded from a tharge or ate varied by setting out the covenant or term appropristely smendad in
the charge, and shal{ be construed and appiied as covenants made by the Chargor for the Chargor
and the Chargor's successors and assigns to and in favour of the Charges, #s suceessors and assigns,
1o the same exent as if sat out a8 such in the charge executed and deliversd by the Chargor.

ta) The Chsargor shall pay to the Chargee the Indebtedness lincluding the Sum and ail interest) as
sred when the same becomas due, in lawful money of Canada, without deduction or set-off of any
kind,

{b} The Chargor shall duly and punctually observe and perferm all the terms and cenditions of the
charge which are to be cbaerved ahd performed by the Chargor

{e) The Chargos shall promptly pay or cause to be peld as they bacome due all taxes slready charged
or hereafter to be charged by any authority on the cherged tand as and when they shail become
due and within one {1) month from the dete fixed for the paymant of the last instalment of Texes
In each year, shalt furnish the Chargee with recsipted tax bills showing atl such Taxes for the yaar
paid.
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{d} At the time of execution snd delivery of the chargs, the Chargor is, subject to any charge ptiorto

te}

the gharge to which priotity the Cherges has consented to in writing (heteinafier singulariy or
collactively as the case mey be called the “Agreed Charge”), the legal and beneficial owner of,
and hae a good, shsolute and indefeasible title and estate In fee simple fo the charged land and

~ appurtenances thereto, without any encumbrances, Hens, charges, molgages, reservations,

limitations, provisus or conditions whetsoever except those comalned in the coriginagl grant
thesgof from the Crown; the Chargor has good right, full power and lawiul and absofule authority-
1o charge the charged land and its appurtenances to the Chargee in accordance with the terms of

the charge; the Chargor has not done, omitted or permitted anyihing whereby the charged land - IR

or the Chargor's estate, right, tile or interest thereln is or may be alienated, encumbersd, llened,
charged, mongaged, impeached or afiected save as to any Agreed Charge; and save as 1o any,
Agreed Charge, the charged land is free and olear of and from alt encumbranoes, iiens, charges
and mortgagas intluting, without limitation, any outstanding statutory liens or charges on the
eharged land, arrsars of Taxes, axecutions, former mortgages, conveyancas and rights fwhich
anetmbrances, ens, cherges and morgages tncluding the Agreed Charge, if any, are hereinafier .
coliectively calied “Othar Clairns ), )

The Chargor shall forthwith Insure and during the centinuance of the charge keep insured in
favour of the Chargee agalnst loss or damage by flre, lightning and tempest and such other risks

and perlls as herainafter set ouf, alt buildings, piamt, machinery, equipment, erestions and.

Improvemnents, fixed or otherwise, now or hereafiter forming pant of the charged land, both
duting erection and placement and thereaiter, and also crops end other personatl property or

produce of the land which may be charged by the charge, to thelr full insurable value or if the ™ - ’

Chargee so requires, to their replacement cost, and in an amount sufficient to avoid the
application of any co-insurance provision, In Canadian funds, Such Insurance shalt Includa ices
or coverage normally Included, in the opinion of the Chargee, In an extended coverage
endorserment, provided thay, If required by the Chargee, such insurance shall be “all risks”
insurance. The covenant of the Chargor to Insure shall atso Include, where appropriste or i
required by the Chargee, bollar, plate glass, rental and public liabltity Insurance In amounts and
on termsg satisfactory 1o the Charges. Evidence of continuation or replacement of such fnsurance
having beern sffecied shall be produced to the Charges 2l least fifteen {15) days before the
expiration thereof or at least five (3} days before the cancellation thereof, should notica of the
canceliation be given, atherwise the Charges may provide therefor and charge {o the Chargor the
premiums paid therefor and the same shall be & part of the ihdebedness and shall be secured
by the charge upon the charged land and shall be payable ferthwith with interest. And in defpult,
the balance of the Indebtedness shall at the Chargee’s optlon, Inmediataly become due and
payabile and all powers hereby conferred upon the Chergee shall become exercisable, The
Chargee rmay fequire any insurance sforessld to be effected with a company or companies
approved by the Charges snd may glso, of its own accord withaut reference to the Chargor, effect
or maintain ey Insurance herein provided for with such companies as It may see fit and eny
amouht paid by it therefor shell be forthwith payable to It with interest and shall be pant of the
Indebtedness and shall be securad by the charge upon the chargad land. The Chargor shall
arrange for the Chargee to be named as beneficlary snd mortgages in all Insurance contracts
with preference in favour of the Chargee over any claim of any other person of parsens, firen,
company, commission or government and for 8 mortgage clause, in form and substance
satisfactory to the Charges, to be sttached os on endorsement to eath of such pelicles, The
Chargor shafl arrange for the delivery to the Chargse, prior to the making of any advance of
principat by the Clarges, of cortified coples of all such policles and of receipts evidencing the
peymert of pramiums for such insurance. As additionsl and separate secarity for payment of the
Indebledness, the Chargor hereby asslgns, transfers and sets over to the Chargee, ali the
Chargor's presant and future interests in and to alt such present and future Insurance poticies and
a!l proceeds tharsfrom, For greater certelnty, the Chargee shali have a lien for the payment of the
indebtedness on alf insurance effetted and may elect 1o have the insurance moneys applied In
relnstatement or towards payment of the indebtedness (whether due or not} but shail not be
obfigated 1o accept the sald moneye in payment of any principal or other part or parts of the
Indabtedness not then due. In the event of any loss or damage, the Chargor shall, atthe Chargot's
sole expenss, promiptly after the occurrence of such Joss or damage, notify the Chargee of such
loss or damage, fumnish ali necessery proofs and do all acts reguired to enable the Chargee 1o
obstain ali insurancs protesds. Produstion of the charge and this set of Standard Charge Terms
shall be suffigient authority for any Insurer concerngd {end such insurer is hereby so directed} 1o
pay any such foss to the Chargee. No damage to properly insured maey be repaired or any
reconstruction effected without the prior written approval of the Chargee.

The Cherges may pay the whole or any part of any Other Clalms now or heresfter existing in
respect of the charged land or In respect of the indebtedness and may pay all costs, charges,
expenses {Tnduding legal fees as between a soficitor and his own client), commissions and fees
which may ba Incurred in taking, recovering and keeping possession of the charged land and of
Inspecting the same and in instituting any preceedinge snd n negotisting the loan secured by
the charge, investigating the title 1o the charped jand end in preparing and reglstering the charge
ard other Instruments and in sollecting the Indebtedness oF any moneys payable by the Chargor
under the charge and generafly In taking any other proceedings In connaction with of to reslize
the Indebtedness. The amounts so pald and insurance premiums end any other moneys paid by
the Chargee inciuding paymerte made for Taxes, repairs, utilities, hesting and maintenance of
the charged fand shall be payable forthwith by the Chargor to the Chargee with interest thareon
and shall be a part of the Indebtednese and shall be secured by the charge upon the charged land
and, In default of payment, the balance of the indebtedness shall immediately become due snd
payable at the option of the Chargee and sil powers hereby conferred on the Chargee shall
hespme exercisabie. In the event of the Chargee satisfying any Other Cleims it shell be entitled
1o all the equities, rfights and securities of the person of persons, firm, company, commission or
government so paid and to obtain an assignment of any Other Clalms so paid and of any tight to
payment end |s hereby authorlzed 1o retain any discharge thareof without registration for so fong
as it may think fit so to do and, In any event, for a ionger perfod then six {6) months If the Chargee
deems it proper to do 50,
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{g) ¥ default of peyment shall be made, in respect of any amount due pursuant to or in respect of
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the charge, whether for principal, Interest or ctherwise, the Chargee on such default of payment
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continuing for at least fifteen {15} deys may on at laast thirty-five (35 deys’ notice enter on and A
lease the charged land or any part or paris thereof and receive and take the rents, lssues and - |

profits thereof or on such default of payrment cantinuing for a1 lesst fifteen (18) days may onat’.

lenst thiny-five {35) days’ notice sell the charged (and or any part or parts thersof, in accordance
with the followlng orovislons S

l1}] notice shall be given 10 such persons and In such manner snd form and within such timg
as provided under Part 1il of the Mortgages Act, R.S,0, 1980, Chapter 296, ss amended and
supplemented from time to time, or under such statutory provision as may be enacted In
substitution or amendment of Pait Il provided that Ia the event that the giving of such
notice shalt not be required by jaw or 1o the extent that such requirements shall hot be
applivabie, notice may be sffectualiy given by leaving it with 2 person on the charged fand,

i oocupied, or by placing the same on some portion thereof, If unoccupied, or at the optlon |
" of the Chargee, by meiling # in & registered letter addressed to the Chargor at his fast -
known sddrass, or by publishing it once In a newspaper published in the area or region In

which the charged land is situate; .

fii}  such notice shall be sufficient although not addressed to any person or persons by ﬁémé'u o
of designation, and notwithstanding that any person t© be affected theraby may be’

unknown, unascertained or undar disabllity;

{ili}  sale of the charged land may be by public austion or private sale or pan!y‘by one and partly .

by the other, for such prite as can reasonably be obtained therafor and on such terms as
to cradit and otherwise and with such conditions of sale and stipulations as ta title or
evidence or commencement of titte or otherwise as the Chargee In iis disoretion shall
deam propel;

ivy  in the event of any sale on credit or for part cash and part credit, the Charges shall not be
accountable for or charged with any moneys untl acteelly received;

(v}  the Chargee may rescind or vary any contract of sale and mey buy in and re-sell the
chargad land or any part thersof without being amswerable for any loss occasiohed
thereby;

(v} the Charges may seil all or any part of the buildings, fixtures, mashinery, equipment, crops
and standing or fallen trees apar from the charged lend and the purchaser shall have all
necessary acoess for severing, cutting and removal; .

(viil  no purchaser or [sses shall be bound 1o enquire into the iagalily, regularity or propriaty
of any sale ar lease or be affected by notice of eny Iregularity or impropriety and no lack
of default or want of notice o other requirement or any rreguiarity or impropriety of any
kind shall invalidate any ssle or lease hereunder;

{(vill the Chargee may sel} or lease without entesing into attual possession of the charged land
and when Jt deslres to toke possesslon it may break Jocks and bolts and while in
possession shall only be accountable for moneys recelved by ity

{ix)  sublect to complianae with the Planning Act, 1983, 5.0, 1983, Chapter 1, as amended and
supplemented from time 10 tirne, sales may be made from time 10 ¥me of any part or paris
of the charged land 16 satisfy any portion of the principal or Interest or other indebtodness
owing to the Chargee pursuant to or in respect of the charge, leaving the principal or
residue thereof securad with the interest payable under the charge on the remainder of the
charged land or the Charges may take procesdings to sell end may sell the charged land
for part of any skms owing or in arrears subject to the balence of said sums not yet due at
the time of the said sale;

{x} the Chargar hereby sppoints the Chargee the Chargor's true ehd lawful altomey and agent
to make eppHeption under the said Planning Aot and to do all things and execute all
documents to effectunlly complete any such saie or (gase:

{el) the Chargee may lease or take sale proceedings notwithstanding that other mortgage
proceedings have boen taken or are then pending: .

(«il) the procecds of any sale or tease hereunder shall be applled firstly In payment of any costs,
charges Ingluding legal fees on a solicitor and his own clisnt basis, expenses, commissions
and fees wiich may be incurred in taling, recovering or keeping possession of the charged
land or in meking sales, leases end conveyances as aforasaid of by reason of non-payment
ot procuring paymant of any of the Indebtedness and secondly, to pay and satlisly the
indabredness which remains due and unsatisfied; snd after full payment end satlsfaction
of the Indebtedness the batance, If any, of such proceeds shalf be paid to the Chargot, its
successors ang assigns, andfor any encumbrances entitled thereto a8 their Interests may
appearn

{xili} the Charges shall not be responsible for any loss which may arise by reason of any such

lezsing or sale as aforesaid unless the same shall happen by its wilful negleot or defauly
&nd

{xiv} no sale or other desling by the Chargee with the charged land or any part thereof shall In
any way change the fability of the Chargor or In any way alter the rights of the Charges as
egainst the Charger or any other person liable for payment of any indebtedness secured
by the charge,

In default of payment of the indebtedness or In the dolng, observing, performing, fulfiliing or
keaping of one or more of the terms, provisions, covenants, agieermsnis OF stiputations
contained ar Included In the chargs, the Chargoe may paacsably and quletly entet upon and uss,
aocupy, possess and enjoy the charged land fres from all Other Clzirms, without hindrance,
interruption or deniat of the same by the Charger or by any other person or persons,
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i} Without Heitation to the immediately preseding provision, in default of payment of the prngipal
. amount or other Intebtedness secured by the charge or the paytent of intevest as provided in
tha charge of in the doing, observing, performing, fulfiliing or keeping of one or more of the
terms, provisions, covenanis, stipulations, or agresments contained or included in the therge, |
the Chargas may, at such time ot times as the Chargee may deem necessary and without the
_coheurrehoe of sny persan, enter upon and take and hold possession of the charged land and
may make sUch arrangements for completing the consteuction of, repaiting or putting [n order
any bulldings ot other improvernents thereon or therein, or for inspacting, taking cara of, leasing,
collecting the rents of and managing generally the charged land as the Charges may deem
expedient and bil reasonable costs, charges and expenees, including fegal fees on a solicitor and
his own client basts, commissions and sHowences for the 1ime and service of any ermployees of
the Charges or other persons appointed for the above purposes shall be forthwith payabie by the . .
Chargor to the Chargee with Interest theraon and shall be a part of the Indebtedness and shall be
securad by the charge upon the charged land, o a

| Fudthe Assirances . - . (]} The Chargor and cach and evary person having or glaiming to have an estate, Hght, title, Interest
: : or trist of in or to the charged fand shall, at ary time and frorp time 10 tima, make, execute and -
deliver or cause to be made, executed and delivered to the Chargee such further and other
reasornable acte, deeds, conveyancas and assurances as may be required to fully and effectuslly )
catry out the trus intantion and meaning of the chatge and the terms, conditions, provisions,
stipulations and agrosments contalned ot included in the charge end the reasonable cost of such.
further assurances shall be added to the Indebtedness and secured by the charge.

Right to Disirnin (&} In defaull of payment of the Indebtedness, the Chargee may distraln for payment of same upen

; fhe charged land or any part thereof and afl chattels situated thereon and by distress watrant

: recover, by way of rent reserved from the charged land, so much moneys as shall from tima to

: time be or remain in arresrs and ail costs, ¢harges and expenses ingurred by or on behaif of the

Chargee with respect to or In conneation therewlth as in like cases of distrese for rent. The

Chargor waives the right 1o clalm exceptions and agrees that the Charges shali not be limited In
i the amount for which it may distrain.

Aftotnmont | {1} To the extent the charged land or any part thereof is not residential prermiges go 2s to be subjest

i to tha provisions of Part 1V of the Landlord and Tenant Act, R.8.0. 1980, Chapter 232, as amanded
from tima to time, the Chargor hersby attoms to and becomes a tenant of such charged land to
the Chargee from yaar 1o year from the day of the execution of the charge during the term af the
charge end any renewal or renewsls thersof at a rental equivalent to and applicable In
setisfaction of the imerest payments forming part of the indebtedness, the Jegal refation of
tandloed and tenant being hareby constituted between the Chargee and the Chargor in regard to
the cherged land. i is agreed that nelther the existance of this provision nor anything done by
vittue hereof shail render the Chargee s raorigagee in possession or accauntable for any moneys
axoept thase actuafly recsived by it and the Charges may, on default of payment or in breach of
any of the covensmis contsined or included In the charge, enter on the charged land and
determine the tenanty hereby created without notice,

Relpuee of ffon of {m) The Chargea may at its discretion subject to the provisions of the Planning Act aforesaid at all
Crarged Lahct tlmes relsase any part or parts of the charged land or any other security or any surety for the
Indebtedness secured by the charge elther with or without any sufficlent consideration therafor,
H without responsibility therefor and without thereby raleasing any other part of the charged kand
H or any person or other surety from the charge or from any covenems contalned of incorporated
in the charge and without being accountable to the Chargor for the value thereof or for any
monay other than that sctually recelved by the Charges, it being expressly agread that every part
or ot Inte which the charged land is or may hereafter be divided does and shali stand charged
with the whole of the Indebtedness secured by the ¢harge.

The Chargee rmay grant time, renewals, extensgions, indulgencss, releases and disgharges to, nay
1oke secufitles from and give the sarme and any and all existing securives up to, may abstaln from
taking securities from of from perfecting securitiss of, may accept cotapositions from, and may
: otherwise deal with the Chargor end all other persons (including any principal debtor or
' guarantor} end securitios 25 the Chargee may see fit without prejudicing the rights of the Chargee
: under the charge.

Compiansewith {o} The Chargor shalt comply with alt laws, by-laws and reguletions affecting the charged lend of any
Lows sad nspeciion governmantat suthorlty and sgeney having Jurlsdiction and at the Chargor's own expense, shall

promptly and In @ good ang workmanlike manner make aff improvements, alterations and repairs
snd effect any change in use that may be required from time o time o effect such compliance.
Without limHing the foregolng, the Chargee or agent thereof may from time to time, enter upoh
the charged land and inspect the same end make such repalrs as the Chargee desing necessary
without theraby being desmed a morigagee in possession and the reasonsble cost of such
inspection and repairs shali be a part of the indebtedness and be securad by the charge on the
charged fand.

Wante i {p} The Chargor shall not permit waste to be committed or suffered on the charged land of any part
H ihereof snd shell malntaln the bultdings, ereotions and improvements on the charged land in
i good order and repair to the satisfaction of the Chargse. ¥ the Chargor neglects to keep the
charged fand and, without limitation, the bulidings, erections and Improvements forining pait
thereof in good condition and repair of commits or permils any act of wasle on the charged land
{ag to which the Charges shall be the sole judge). the Chargee may make such repairs as it deams
necessary and the cost thereof shall be payable by the Chargor forthwith and shall with interest
theraon untll paid be a part of the Indebitedness and secured by the charge upon tha charged land
and, in default, the balance of the Indebtedness shali, at the Charges's option, immadiately
become due and payable and all powers hersby conferred upon the Chargee shatl bscome
axerciseble.

Notwithstanding anything contained in any note or other insteument or agreement evidencing or
: relating to any part of the indebtedness and without prefudice to any right of the Chargee under
i the charge to demand payment of the Indebtednese ot any time, if the Chargor defauits in paying
B any of the Indebtedness when due or if the Chargor is in dafault pursuant 10 any such note,
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instrument or agreement or under aryy covenant, agreement or provision of tha charge or of any
Agreed Charge or upon discovery by the Chargee that any covensnt of representation contained

in the charge or in any loan or charge applicstion made in connection with the Indebtedness or

any part thereof is breached or untrue or upon any judgment belng issued against the Chargor
or upeh fegistration of any construction lien against the charged land or upon the Chargor
alipwing any bulldings forming part of the charged land te remaln unfinished without any work
paing done theraon for ten (10} days or upon the expropriation of aif or any pan of the charged

land ot upon the bankruptey of insolvency of the Chargor or upon the fliing of a petition. in -

bankruptey againét the Chargor or upon the making of a proposal In bankruptoy by the Chargor,
the whole of the indsbtedness {or any part therenf determined by the Chargee) shall, 8t the

option of the Chargas, Torthwith become due and payabla snd, in defaull of payment of same . “..i- o

with inferest 25 In the case of payment before matutlty, the powers of enfering upon and lessing

or seHing hereby given the Chargee may be exertised forthwith and all other powers conferred

under the chargs shall become exercisable,

The taking of » fudgrment or jJudgmenis on any of the covenants herein or lnthe charge-tontained

shalt not operate as e merger of the said covenants or affect the Chargee's right to imterest under
the charge and the said Judgment may provide at the option of the Chargee that interest thereon

shall be computed and payable until the seid judgrnent shall have been fully paid end satistied, -

No sale, conveyanca, transfer ot other dealing by the Chargor with the charged land or any pari
thateof or any approval of the Chergee relating thereto shall in any way change or affect the

Habliity of the Chargor {ssve as herelnafier otherwise set out) or in any wey alter the rights of the .

Charges as agalnst the Chargor or any other person or persons flable for psyment -of the
Indebtedness or any part thereof,

Wo walver, condonation or excusing by the Chargee of any default, breach or other
non.performance by the Ghargor at any time or times in respect of any covenany, agresment.
provisa, stipulation or condltion contained or included in the charge shall pparste as & weaiver by
the Charges of any subsequent defsult, breach or non-performance nor so as to defeat or affect
in any way the rights of the Chargee In respect of any such subseguent default, breath or
non-perfeemance,

The Chargor shall not make or perrnit to be made, any alierstions or additions 1o the charged
Jand and bufidings thereon without the consent of the Chargee and the Chargor wili not allow the
charged land to remain unascupied or unused.

As additiong] and separate securlty for payment of the Indebtedness, the Chargor assigns,
transters and sets over lo the Chargee all rants, Incomes and other profits now or heresfter
arlsing from or out of the charged land or any part thereof er any buliding, lenprovement, forture
or part thersof forming part of the charged tand,

{w) Al rights, advantages, priviteges, immunities, powers and things secured to the Charges shall be

{x}

{yl

{z}

equally secured to and exercisable by its successors and assigns. All covenants and Habilities
entered info or impossd upon the Chargor shall be equally bindlng upon the Chargor's
successors and assigns. All such covenans, Hebllities and cbligetions mede or sssumed by more
than one person shail be joint and several uniess the charge ctherwise specifies. Whete the
comtext so requires, words In the singular shall include the plural, words Tn the plural shall
include the singular and words importing the masculine gender shall Includa the feminine and
neuter genders, Time shall be of the essence of the charge. All provisions of the sharge shall have
effect notwithstanding any statute to the contrary. IT any provision of the charge shotid be found
by # Cour of competent jurisdiction to be illegal, invalid or unenforcaable, such provision shall
not apply and the charge shall rematn in fult force and sffect witholt such provision.

The Chergea shall be antitied 10 prepsare or have Its counsel prepare a discharge or aselgnment
of the charge and any other documents hecessary to release or assign any seoutity held by the
Chargee and shall have & reasonable time sfter payment of the indebtedness in full within which
10 propare, execute and dallver such Instruments. interest shall continue to run and acorue to the
date of receipt of such payment in fult if sush payment Is recelved prior 1o the close of business
of the Chargee on such date and, otherwise to the next businese day. All reasoneble costs, feas
and disbursements of the Chargee and the Charges's counsel in connection with the preparation,
raview, execution ahd delivery of such instruments shall be borne by the Chargor,

Upon any change o happening affacting any of the following, ramely:
(B} the spousal status of the Chargor,

{il} the quelification of the charged land as a matrimontal homea within the meaning of Part It of
the Family Law Agt, 1986, S.C. 1086, Chapter 4, as amended, or

{ih the ownership of the charged land,

the Chargor will forthwith advise the Chargee accordingly and furnish the Chargee with full
partloulars thereot, the Intsntion being that the Chargee shatl be kept fully informaed of the Rames
and addresses of the owner or owness for the time being of the charged tand and of any spouse
who s not an ownar but who has a right of possession in the cherged land by virtue of Section
12 of the said Family Law Act, 1988, In Rurtherance of such intentlon, the Chargor shail furnish the
Chargea with such evidence in connestion with any of subparagraphs (i}, (i) and {ili) of this
provision as the Chargee may from fime to time request.

Nothing hersin and nothing contained in the charge shali obligate the Chargee 1o ioan any
amount 1o tite Chargor,

{aa) extension of time given by the Chargee 1o the Chargor or snyone claiming under the Chargor of

any other ermandment to the chatge or any other dealing by tha Chargee with the owner of the
charged land shall in any way affect or prejudice the rights of the Chargee agsinst the Charger of
any other person or parsens liabls for payment of the Indebtedness secured by the charge.

- pagE T
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{bblekarge is In eddition to and not in substitution for any other secwrity at eny time kefd by the-

‘Chargee for ali or any part of the Indebtedness secured by the charge, and It s understocd and

. agreed tha‘t the Chargee may pursue its remadies thereunder or under the charge concurrently -
or successively st its option. Any judgroent or recovary under the charge or under any other.” -
securlty held by the Chargee for the Indebtedness secured by the charge shall not affect the right ~

of the Chargse to realize upon the charge or any othet such security, .

6. OPTIONAL USE OF NOTES TO EVIDENCE INDEBTEDNESS
In the avent any part of the Indebtedness is evidenced by any note or notes made by the Chergorto .

the Chargea, such note or notes shali constitute prima facie evidenece of such part of the indebtedness
secured by the charge; provided that it shall not be nevessary that the indebtedness or any part
theresf, be evidenced by 8 pote or notes, .

7. MIULTIPLE PARTIES AND ENFORCEMENT

Where o change Is made or assurmed by mors than ohe parson, the covanants, Babifities and

ohligations entered into or mposed under the charge shall be deemed to bind such persons jolntly
snd severally uniess the charge otherwise specifies, Tha covenants, liabififies and obllgations of the.
Chargor entered into or impased under a charge LBpon a Chargor, shali be equally binding upon the

Chargor's successors and assigns and may be enforced by the Chargee or by a successor or assignee

of the Chargee. Where the context so requires, words in the singutar shall include the plural, words

- in the piural shail include the singular and words importing the masculine gender shal include'the - .~ i

feminina and hetter genders. Time shali be of the essence of the charge. AH provisions of the charge

shafl have offact notwithstanding any siats 1o the contrary. If any provision of the charge should be |

found by a Court of competent jurisdiction to be illegel, invaiid or unenfercesble, such provision shail
not apply and tha charge shell remain in full forgs and efect without such provision.

8. NOTICE
Except as otherwise hergin provided, any notice, demand or other cormmunication to the Chargor
cefatrod 10 hergin or In the charge may be forwsarded to the Chatgor by personal delivery or mailed
by prepaid ardinary or registered mail 1 the Chargor at the Chargor's last known address as shown
on the Charges's records. The Chargor sheil be deemed to have racelver the same on the date of
deltvery, ¥ personally deftvered, and on the fourth (4h) day after the seme Is matied, by prepaid
ordinary or registered mail, if maited, even if the Chargor does not actuatly receive it.

9, TITLES AND MARGINAL NOTES
Titles and marginal notes in thiy set of Stanidard Charge Terms and in any Schedule ot $Srhedules 10
the charge are inserted for convenlence of reference only ang shalt not affect or modify the
irterpratation or construction of the charge, this set of Standsrd ChargeTerms or any provision hereof
ot of the charge.

10. DATE OF CHARGE
Uniess otherwise specified in the charge, 1he date of the charge shall be the Interest Adjustmant Date.
1. GOVERNING LAW
These Standard Charge Terms and any charge in which they are included n whote or in part shall be
governed by the laws of Ontario and the laws of Canada applicable therein.
12. UNAPPROVED CHARGE OR ENCUMBRANCE BY GCHARGOR

THE CHARGOR SHALL NOT WITHOUT THE CHARGEE'S PRICR WRITTEN APPROVAL, CHARGE OR
ENCUMBER THE CHARGED LAND OR ANY PART THEREOF OR INTEREST THEREIN OR PERMIT ANY
LIEN OR CHARGE THEREON EXCEPTING A CHARGE FOR CURRENT MUNICIPALTAXES.

13. UNAPPROVED SALE BY CHARGOR

WITHOUT FREJUDICE TO ANY RIGHT OF THE CHARGEE TO DEMAND PAYMENT OF THE

INDEBTEDNESS AT ANY TIME, THE CHARGE AND THE {NDESTEDNESS (OB ANY PART THEREOF
DETERMINED BY THE CHARGEE) S8HALL, ATTHE OFTION OFTHE CHARGEE, FORTHWITH BECOME
DUE AND PAYABLE: {a) ONTHE SALE, TRANSFER, LEASE OR DISFOBITION 1N ANY OTHER MANNER
OFTHE CHARGED LAND OR ANY PARTTHEREQF COR {INTEREST THEREIN (OTHERTHAN AS SET OUT
IN PARAGRAPH 11 HEREOF); OR {b} IF THE CHARGOR i5 A CORPORATION, IF A CHANGE I
CONTROL OF THE CHARGOR SHALL QCCUR WITHQUT THE PRIOR WRITTEN CONSENT OF THE
CHARGEE, FOR PURPOSES HEREOR A CHANGE IN CONTROL OF A CORPORATE CHARGOR SHALL
RE DEEMEDTO OCCUR IFTHERE 1S A BALE, ASSIGNMENT OR OTHERTRANSFER OF THE EXISTING
BENEFICIAL OWNERSHIF OF MORE THAN §0% OF THE VOTING SHARES OF THE CHARGOR OR OF
ANY OTHER CORPORATION WHICH DIRECTLY OR INDIRECTLY OWNS MORE THAN B0% OF SUCH
SHARES.

14.RELEASE

Sublect to the terms and provisions contained of included in the charge, the Chargor roleases to the
Chargee all of the Chargor's claims upon the chargad land.
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e e SUBORDINATION AND PRIORITY AGREEMENT

i THIS AGRERMENT is made as of the 19TH day of December, 2011,
 BETWEEMN:

BANK OF MONTREAL, a corporation incorporated under the laws of

Canada

(the "Senior Lender™)
OF THE FIRST PART

»and -

PUCCINI MORTGAGE CORP. , a corporation incorporated under the
laws of Ontario

{the "Subordinate Lender")

OF THE SECOND PART

~and -

2147650 ONTARIO INC,, 2148990 ONTARIO INC. AND 2148993
ONTARIO INC., each a corporation incorporsted usder the laws of
Ontarfo

(collectively the "Borrower")
OF THE THIRD PART

WHIREAS:

A, - The Borrower has entered into an amendment letter with the Senior Lender dated November 23,
2011 smending in part the original commitment lester dated January 28, 2011 and previously
amended on April 12, 2011 (such amendment letter dated November 25, 2011 is hereinafter
referred to as the "Sexior Loan Agreement"), under which all labilities and obligations of the
Borrower 1o the Semior Lender with respect 1o new advances in respect of the propesties
described in Schedule “A” hereto wilt be secured by & charge on the properties described in
Schedule "A" hereto and all of the other property and assets of the Botrower with respeoct thereto
{coltectively, the "Cherged Property™);

B. The Borrower had previously entered into 8 Subordinate Loan Agreement with the Subordinate
Lender, under which the Subordinate Lender made loan{s) to the Borrower which are secured by,
among other things, & charge on the Charged Propesty;

C. 1t was & condition of the Senior Loan Agresment that the Senior Lender &nd the Subordinate
Lender enter info a subordination and priority greement (the "Subordination and Priprity
Agreement") with respect fo the Charged Property to provide that each of the holders of a
security intevest in the Charged Property sgree that, the Senior Lender shail have first priority in
respeot of the Cherged Property with respect to the obligations of the Borrower to the Senior
Lender in connection with the new advances by the Senior Lender under the Senior Loan
Agreement in connection with the Charged Property.

NOW THEREFORY in consideration of the sum of One Dottar ($1.00) and for other good and

valuable consideration {the receipt and sufficiency of which are hereby acknowledged), the parties hersto
apree a5 follows:

ARTICLEI
INTERPRETATION
11 Definitions

In this Agreement, in addition to the definitions set out in the recitals hereto, and the terms
defined in the Senior Loan Agreement:

DMETORLeyzADE 787910001 SW040P 1 vl
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“fhis Agreement”, “hereto’, "berein”, “hereby®, “heveunder” aad any similar ‘

expressions refer to this Agreement as it may be smended or supplemented from time to
time, and not to any particular Artiale, section ot ather portion heraof, .

*Ruginess Day"” means any day other than a Saturday or Sunday on which baaks are open
for business in Toronto, Ontario; :

“Charged Property" has the meening ascribed thereto In Recital A

“Byent of Bankruptey® means any of the foliowing:

6] the filing by the Borrower of a voluntary petition or sssignment in bankruptey

under any provision of any bankrupicy law {including, without limitation, the
Bankruptcy ond Insolvency Aet {Canada)) or the filing by the Borrower of any
ather petition filing, request, assignment, appotntment or the teking of any astion
to take sdvantage of any receivership or insolvency laws, including, without
limitation, any plan of apangement pursuant 1o Companies’ Creditors
Arrangement Act (Canada), or any petition seeking the dissolution, winding up,
total or partial liguidation, reorganization, composition, arrangement, adjustment

ar readjustment or other relief of the Borrower, the Borrpwer's debts or the

Borrowel's assets;

§h] the admission in wiiting by the Borrawer of its inability to pay its debts generally
as they become dug;

(i)  the appoimment of a receiver, liquidator, trustes, custodian or other similar
official for the Borrower or all or a matetial part of the Borrower's assets;

(ivy  the filing of any petition egainst the Barrower under amy provision of any
banlruptey faw {including, without limitetion, the Bankruptey and Insolvency Aet
(Canada)) or any other receivership or insofvency law, including, without
limitation, any petition seeking the dissolution, winding up. totsl or partial
liquidation, reorganization, composition, grrangement,  adjusament  or
readjustment or other relief of the Borrower, the Borrower's debts or the
Borrower's assels;

(2] an assignment by the Borrower for the benafit of the Senior Lender, Subordinate
Lender or any other marshalling of the assets and Habilitles of the Borrawer; of

(vi)  any corporete action taken by the Borrower fo suthorize any of the foregoing;

"Intorest Reserve” means the interest reserve account established pursuant to the Senior
Loan Agreement;

"Net Proceeds’ means the safe price of & lot in a plan of subdivision or of 2
condominium unit fess:

&) any monies pald by the Borrowerto a bona fide arm's length licensed real extate
agent on account of a real estate commission for such sale approved by the Senior

‘Lendeys and

(i) the Borrower's reasonable legal cost to complete that sale,

thereafier adjusted as to all incomings and outgoings normally the subject of adjustirents
upon the sale of such property, exciuding HST payable under the provisions of the Exelse
Terx Act (Canada).

"Senior Debt” means all present and future obligations, ligbilities and indebteduess of
the Borrowes to the Sonior Lender in connection with the Senior Loan Agreement,
including, without limitation:

(i) principal, premium, if any, end interest (including, without iimitation, interest
acerving efter an Event of Bankrupicy) on ioans, advanses, accommodations or
ather extensions of credit by the Senigr Lender to or for the benefit of the
Borrower in connection with the Senfor Loan Agreement for the Charged
Property whether now outstanding or hereafter made and however evidenced;

(i) acorued intorest, reasonable costs, reasonable lawyers' fees and expenses notrred
by the Senior Lender in enforsing the Senior Lender's rights under the Senior
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Loan Agreement in the event of o default by the Borrower in its obligations to the

Senior Lender in connection with the Senior Loan Agresment for the Charged

Property; and :
-(i#)’  any and all renewals and extensions of all or any pert thereof;

‘ (H} 2Senior Loun Dbcuments® means the Senior Loan Agresment, together with:

i all other instruments, documents and agreements executed by the Borrower |

andfor the Sentor Lender in sonnection therewith;

{iiy &l other financing Bgresments, security agreements and instruments now of
hereafter existing between the Senior Lender and the Borrower in connection
_ with the Senior Loan Agresment for the Charged Property;

(i)  all zmendments, modifications, and supplements to any one or more of the '

faregoing; and

(iv); all renewsls, extensions, restatements, refunding or reﬁnanéing of any one or
more of the foregoing;

(h sSubordinate Lender Agreements” means the Subordinate Loan Agreement, together
with all other loan agreements, Security eprecinonts, oredit arrsigements {whether
reduoed to wiiting or otherwise), contracts, agreements and other documents relating
thereto in comnection with the Charged Property, together with alf amendments,
modifications, and supplements to any one or more of the foregoing and efl renewals,
extensions and restatements of any one or more of the foregoing, betwesn the Borrower
and the Subordinate Lender relating to any extension of oredit by the Subordinate Lender
to the Borrower in connection with the Cherged Property, including without limitation
any vendor's lien whether decumented or ctherwise in connection with the Charged
Property; end

4] nEubordinate Debt" means all of the Borrower's obligations, Habilities and indebiedness
now or herepfer owed to the Subordinate Lender in connection with the Charged
Property pursuant to the Subordinate Lender Agreereents, including, without Hmitation,
any unpald vendors lien, any obligations of the Borrower for services rendered or
mateslals supplied, and all costs and expenses (inchuding lawysrs’ fees) owing by the
Borrower to the Subordinate Lender in connection with the exercige of Subordinate
Lendes's rights under, and the enforcement of, the Subordinate Lender Agreements with
respuct to the Charged Property. The principal amount of the Subordinate Debt will not
exceed §2,600,000.00;

L2 Headings

] The inclusion of headings in this Apreement is for convenience of reference only and shall not
affect the construction oy inferpretation hereof.

13 References to Arficles and Sections
Whenever in this Agreement a particular Artlcle, section or other portion thereof Is referred to,

such reference pertains to the Arsicle, section or portion thereof contained herein uniess otherwise
indicated.

T L4 TReferences fo Apreements angd Enactments

Except as otherwise specifically provided:

(%) reference in this Agreement fo any confract, agreement or any other documment shall be
deemed 1o include (i) reference to the same as supplemented, emended or resiated from
time to time and (i) reference to any contract, agreement or any other document which
substitutes, in whole or in part, for the same time to time;

(& reference in this Agreement 0 any enactment, including, without limitation, any statute,

taw, by-law, regulation, rule, ardinante or ordet, shall be deemed to inolude reference to

such enactment as re-ehacted or amended from time to time and to any enscfiment in
substitution therefor;

] Wherever there is a reference to costs, expenses and professionel fees in this agreement
the parties agree that same shall be reasonable,
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: 1.5 - Gender and Number

" In'this Agreement, unless the context otherwise requires, words importing the singuler include the
_plural and vice verss and words importing gender include all ganders,

1.6 Invalidity of Provisions

. ' 'Bach of the provisions contained in this Agreement is distinet and severable and a declaration of
invalidity or unenforceability of any such provision or part thereof by a court of competent jurisdiction
- shali not affect the validity or enforceability of any other provigion herect.

T .,_. LT No Conditions Precedent

This Agreement is effective upon execution and delivery of this Agresment by the Senior Lender

" ahd the Subordinate Lender, Such execution and dslivery constitutes conclusive evidence that this

Agreement was not delivered in esorow and that any conditions precedent to the effectiveness of this -

* Agreement have been satisfied or walved by the Senior Lender or the Subordinate Lender,

1.8 Entire Agreement

This Agreement and/or the Senior Loan Agreement constitute the entire agreement between the
parties pertaining to the subject matter of this Apreement. There are no warsanties, representations or
agreements between the parties in connection with such subjeot matter except &S specifically set forth or
referred to in s Agrsement and/or the Senior Loan Agreement. No relisnce is placed on any
representation, opinion, advice or assertion of fact made by any party hereto, or its directors, officers and
agents, to any other party hereto or its direstors, officers and agents, except to the extent that the same has
beer reduced to wiiting and included as a term of this Agresment and/or the Senior Loan Agreement,
Accordingly, there shall be no [ability, either in tort or in contrect, assessed in relation to any such
representation, opinion, edvice or assertion of fact, sxcept to the extent aforesaid.

1.9 Waiver, Amendment

Except as expressly provided in this Agreement, no amendment or waiver of this Agreement shall
be binding unless executed in writing by the party to be bound thereby. Ne waiver of any provision of
this Agreement shall constitute a waiver of any other provision nor shall any waiver of any provision of
this Agreement constitute & continbing waiver unless otherwise expressly provided.

118 . Governing Law, Attormment

This Agreement shall be governed by and construed in accordance with the laws of the Province
of Ontario and the laws of Canada appliceble therein and the Senior Lender and the Subordinate Lender
hereby irrevorably attorn to the jurisdiction of the courts of Ontatio.

ARTICLE XX
SUBORDINATION

Z.1 Suboydination te the Senior Lender

Subject to Section 2.2 of this Agresment, the Subordinate Lender hereby agrees to subordinate
and postpone, and does hereby subordinate and postpone:

(a) the payment by the Borrower of alt ar any part of the Subordingte Debt to the fult and
final payment and satisfaction of the Seniar Delt, inciuding the full cash eollateralization
of any and il outstanding letters of credit issued by the Senior Lender to the Borrower In
connection with the Senior Loan Agreement; and :

(b)  uil Hens on, and security interests in the Charged Property to the lens and seourity
- interests of the Senjor Lender in the Charged Property to seoure the Senior Debt,

22 Permitted Payments to the Subordinate Lender
The Senior Lender agrees that:
{2} The Subordinate Lender shall not be entitled o receive any payments pursuant to the
Subordinate Loan Agreements, other than payments of interest 1o the Subordinate Lender

and other permitted peyments pursuant to the Senior Loan Agreement, provided that the
Sentor Loan Agresment is not in defauly
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Should the Subordinate Lender receive:
)] a payment in any form and from any souree with respect to the Subordinate Debt
other than & payment permitted to be wmade under paragraph (2) of this Section

2.2, 0r

(i) any proveeds from the Charged Property,

the Subordinate Lender shali immediately deliver to the Senior Lender, for appiicatia"n .

agelnst the Semior Debt, in the form received (except for proper endorsements or
assignments, if necessary), such peyment uniil the Senjor Debt has been repaid in full
Pending such delivery the Subordinate Lender shall hold such payment in trust for the
acoount of the Senjor Lender. :

Enforcement of Rights

(=)

(6

{9

@

‘While any portion of the Senfor Debt remaing cutstanding, the Subordinate Lender shall
not accelerate the maturity or payment of ary of the Subordinate Debt or assert,
participate in or bring any sart of action, suit or proceeding, either at law or in equity, for

the enforcement, coliection or realization of all, or any part of, the Subordinate Debt,

unless:
[0} there occurs an Bvent of Bankruptey,

(i) the Senior Lender accelerates the maturity of the Senior Debt in acoordance with
the terms of the Senjor Loan Agreement, and fifteen (15) days have elapeed from
the effective date of such acceleration and the Senlor Lender has not reseinded or
revoked such acceleration; or

(in o period of three (3) years has elapsed from the date hereof,

While any portion of the Senior Debt rexains outstanding, the Subordinate Lender shail
not, without the Senior T.ender's prior written consent:

(i sommence of join with eny other subordinating chargee of subordinating
chargess of the Borrower in commenchng any bankruptoy, reorganizetion,
receivership or insolvency procesding against the Borrower; or

(ii) take any action to enforee or foretlose atty lens on or security interests im, or
levy agzinst, or exercise any sther rights or remedies which the Subeordinate
Lender may have under any of the Subordinate Loan Documents or applicable
law with respect 1o, the Charged Property of any other property of the Borrower,

snless the conditions sef out in Section 2.3(a¥D), (1) or (ill) have first oceurred.

Any amounts recelved by the Subordinate Lender as o result of any acceleration, action,
suit or proceeding permitted in paragraph (2) of this Section 2.3, and any amounts
vecelved by the Subordinate Lender as # result of any accelerdtion, action, snit or
proceeding permitied in peragraph {b) of this Section 2.3, if received prior to the full and
final payment and satisfaction of the Senior Debt, shall be held in trust by the recipient
for the Senior Lender and promptly pald to the Senior Lender in accordance with the
provisions of this Agreernent to the extent thet the Senjor Debt has not been repaid in
full.

Wotwithstanding any other provision hersin, in the event that the Borrower is in default of
the Subordinate Losn Agreement, the Subordinate Lender shall have the right efter
providing the Senior Lender forty-five {45) days writien notice to repay fhe entire amount
of the Senior Debt in exchenge for an assignment of the Senior Lender's Loan
Agreemeant.

ARTFICLE YIX
INSOLVENCY PROCEEDINGS

Ynsolvency Proceetings

Upon the oecurrence of an Rvent of Bankruptey:
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{a) Any payment or distribution of assets of the Borower of any kind or character that
ceolirs after the Bvent of Bankroptey with respect to the Charged Property, whether in
cash, property or secutities, to which the Subgrdinate Lender would be entitled except for
the provisions of this Agreement, shall be paid or delivered by any debtor, debtor in
possession, receiver, liguidator, custodian, conservator, trustee or other entity making

such payment or distribution, directly to the Senior Lender for application to the payment -

of the Senior Debt remeining unpaid, to the extent necessary 10 pay the Senior Debt in

full in cash after giving effect to any concurrent payment or distribution, or provision . -

therefor, to the Senior Lender and after payment in full of the Senior Debt, shall be paid
or delivered by any debtor, debtor in possession, receiver, liquidator, custodian,
conservator, wustee or other entity making such payment or distribution, directly 1o
Subordinate Lender for application to the payment of the Subordinate Debt remaining
unpaid, 1o the extent necessary to pay such Senior Debt In full in cesh after giving effect
to any toncusrent payment or distribution, or provision therefor, to such Senior Lender.

To facilitate the forepoing, at the request of the Senior Lender, the Subordinate Lender
shall authorize, empower and direct eny such debtor, debior in possession, receiver,

liquidator; custodian, conservator, trustes or other entity having authority fn the premises
to effect all such payments and deftveries. o

(b).  Prior to the payment in full of the Senior Debt, other than st the request of the Senior
Lender, the Subordinats Lender shall not seek or request refief from any automatic stay
as provided In the Companies' Creditors drrangement Act (Canada), Bankruptey and
Insolvency Act {Canada) or otherwise with respeot to the Charged Property, In addition,
the Subordinate Lender shall not contest {or support any other entity contesting) any
request by the Senior Lender for relief or protection. under the Companjes’ Creditors
Arvangement Act (Canada) or the Banfruptey and Insolvency Act (Canada).

ARTICLE IV
QOPERATION

4.1 Cogperation with the Senior Tender

(a} In the event that the Borrower defaults on its obligations to the Senior Lender and, a5 &
result, the Senior Lender underiakes to enforce the Senior Lender's security interests in
the Charged Property, the Subordingte Lender afrees (hat i will not hinder, delay or
otherwise prevent the Senlor Lender from taking any and all action which the Senior
Lender deems necessary ko enforee the Sentor Lender's security interesty in the Charged
Property and to reelize thereon, The Subordlnate Lender further agrees that the
provisions of this Agresment shall remain in full forcs and effect notwithstanding &
sucoessfitl challenge to the validity, perfection, priority of enforceability of ali or any of
the Senior Debt or the security interests of the Senlor Lender i the Charged Propesty.

(&) If the Senior Lender releases any of is security interests in any of the Charged Property
in connection with the sele, lease, exchange, wransfer or other disposition thereof, or in
connection with any restructuring of all or a portion of the indebtedness of the Borrower,
notwithstanding any consent or other approval of any kind required under the ferms of the
Senfor Loan Agreements, the Subordinete Lendsr Agreements with regard to eny such
relesse, the Subordinate Lender apresy that its security inferests in such Cherged
Property, if any, shall simultaneously be released and the Subordinate Lender shall
exseute and deliver to the Senfor Lender such termination statements, releases and other
documents as the Senior Lender may request to effectively confirm such release.
Notwithstanding the foregoing, the security interests of the Subordinate Lender in such
Charged Propeyty shall, subject to all of the provistons of this Agreement, continve in the
procesds of any sale, lease, exchange, transfer or other disposition of such Charpged
Property to the extent such proceads ars not applied in satisfaction of the Senlor Debi.

4.2 Transfer of Collaters] and Documents

At eny time thet the Semior Lender receives payment of all of its remaining Senior Debt,
including all fees, interest and reasonable costs related to such Senior Debt, the Senior Lender shall
forthwith transfer and assign all of #ts security documents fo the Subordinate Lender topether with any
coliateral held by the Senior Lender in which the Subordinate Lender has a seourity intersst, together with
all divections, ackrowledgements, powers of attorney or other documents in the possession or centrol of
the Senjor Lender, The Borrower authorizes the Senlor Lender to make such deliveries.
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ARTICLE Y
REPRESENTATIONS AN
WARRANTIES

.. 51 . Represeniutions, Warranties and Covenants of the Subordinpte Lender

. The Subordinate Lender represents and warrants to the Senior Lender and covenants with the
Senior Lender that:

(=

SECE

{c}

@

As of the date heveof, the total principal amount of the Subordinate Debt does not exceed
TWO MILLION SIX HUNDRED THOUSAND Dollars ($2,600,000.00) with interest
acoruing at Seventeen percent (17.0 %) per annum, -,

“The Subordinate Lender Is the lawful owner of the Subordinate Debt, free and clear bf all’ o

liens and encumbrances, and the Subordinate Lender hag not subordinated, encumbered,

assigned or tansferred any right, claim or interest of any kind in or to the Subordinete

Debt other than pursuant to this Agreement;

The Subordinate Lender will not subordinate, encumber, assign or transfer, at any time
while this Agresment remains n effect, any right, claim or interest of any kind in or o
the Subordinate Deby;

The Subordinate Lender has full powsr and legal oapaoity to execute and deliver this
Agreement fo the Senior Lender, and this Agresment constitutes a legal, valid and
binding obligation of Subordinate Lender, enforoeable against it in accordance with its
terms. : :

ARTICLE VY
SENIOR LENDERS' RIGHTS

6.1 Exercise of the Senior Lender's Rizhts

While any pottion of the Senior Debt remalns outstanding, the Subordinate Lender agrees that

{a)

(&}

the Senfor Lender may, in the Senior Lender's sole discretion:

(i) increase the principal amount of the Senior Debt in order to make available funds
for hard costs of improvements to the Charged Property;

(i) renew, extend ot otherwise madify in any manner {A) the market rate of interest
on the Senior Debt, (B) the time and/or terms of payment of the Senior Debt, or
{C) any other ocondition, term or provision refstive to the Senior Debt or any
provision of the Senicr Loan Documents; or

(i)  waive or release any Charged Property or guaraniees which may be held as
security for all or any part of the Senior Debt; in each case, without necessity of
notice o or consent from the Subordinase Lender and without impairing or
affeating this Agreement or any of the Sendor Lender's cbligations and the Senior
Lender's rights hereunder,

The Subordinate Lender acknowledges that the Senior Lender has not made any
warranties or representations with respect to the due execution, Jegelity, validity,
completeness or enforceability of the Senior Loan Documents, ot the collectability of the
Senior Debt, or the perfection ‘of the Senior Lender's seeurity interests in the Charged
Property, and that the priorities provided in this Agreement shall not be affected or
impaired in any manner whatsoever, Tnehuding, without |imitation, on account of the
invalidity, irrepularity or unenforcesbility of all or any pert of the Senior Loan
Documents.

Notwithstanding anything o the contrary contained in the Senior Losn Documents, of
otherwise provided in law or equity, so long as any Senior Dobt is outstanding, the Senior

Lender shall have the exctusive right (whether exercised pursuant to an Event of
Bankiuptey or atherwise), without the consent of the Subsrdinate Lender:

{ to take action with respect to, or to sell or otherwise dispose of, the Charged
Properly in accordance with the Senior Loan Documents or as permitted by
rpplicable law;
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(&) to enforce and realize upon the lens held by the Senior Lender in accordance
with the Senior Loan Decuments of as permitted by applicable law, including to
conduct any public or private sale of all or any portion of the Charged Propesty; -

(i) to enforce all rights and privileges aceruing to the Senior Lender by reason of,
and in accordance with, the Senfor Loen Documents including, without
Jimitation, to grant or vefise to grant any and alf consents, approvals and waivers,
to exercise all of its rights and privileges as ettorney-in-fact of the Borrower for
purposes of carrying out the terms of the Senfor Loan Documents; and

{iv)  to take any and all appropriate sction and to excouts any and all documents and
: instrusnents which may be necessary or desirable accamplish the purposes of
this Agresment.

" In exercising its rights as aforesaid, the Senior Lender shall have sole control over the o

timing, circumstances and mannet of exercising its rights hereunder, provided that the

Senior Lender shall handie i transactions relating to the Charged Property in accordance

with its usual practices in the ordinary course of its business, modified from time to time
a5 the Senior Lender may deem appropriate under the cireumstances.

()] Ungil the Senfor Debt is fully and finally paid and satisfied, the Sesior Lendar shall have
the sole and exclusive right fo adjust and settle any claim made under any insurance
polisy covering the Charged Property in the event of any loss thereunder, 1o approve any
award gragted in any condemnation or similar proceeding affecting the Charged Property
and to determine whether to apply any such settierent or awad to the outstanding Senjor
Debt or to return it to the Borrower for purposes of repairing, replacing or rebuilding such
Charged Property. In addition, untll the Semior Debt is fully and finally peid and
satisfied, all proceeds of any such policy and any such award sha!] be paid fo the Senior
fender. Inthe event the Senior Lender allows any portion of such insurance procesds or
condatnnation or similar award to be used by the Borrower to repair, replace or rebuild
any Charged Property affected o for any other purpose, the Subordinate Lender agrees to
consent to such use and to take ail action necessary to permit sach use.

(&) The Subordinate Lender agrees that the Senior Lender shall have no liability to.the
: Subordinate Lender for, and the Subordinate Lender hereby weives any claim which the
Subordinate Lender may have at any thne against the Senior Lender with respect 1o, any
action whick the Senior Lender takes or omits to take, not otherwise in violation of the
express provisions of this Agresment, in connection with the foreclosure upon and sale,
Hquidation or other disposition, or valuation, use, protection or release, of the Charged
Propesty, wxeapt 1o the extent that a court of corpetent jurisdiction shall render & final
judgment, not subject 1o review on appeal, that such disposition of the Charged Property

was not conducted ih a commerciatly reasonable manner,

ARTICLE Vi1
WAIVER OF SUBROGATION RIGHTS

i Walver of Subrogation Rights by the Subordinate Lendey

“The Subordinate Lender waives any and alt rights to bu subrogated to the rights of the Senior

Lender with respect to any of the Sentor Debt or the Charged Property until the Sentor Deobt is fully and

finally paid and satisfied.

ARTICLE VIII
SUBDIVISION/COND ONINTUM, PLAN

8.1 Plan of Subdivision/Condominium Flan
{a) All of the parties acknowledge that the Borrower intends to cause the Charged Property
to be subjest to the registration of a Plan of Subdivision or condominiug plan pursuant to
the Condominium Act, 1998, as amended, or eny successor legistation. The Subordinate
Lender shall take sfl such actions, execute all such documents and support 2ll such
proceedings as may be required to facilitate the registration of any plan of subdivision or
condominium plan pursuant to the Condominfum Act, 1998, ss amended, or any
suooessor legisiation, on all or any part of the Charged Property und to feoilitate the
completion of the sale of the lots in the plan of subdivision or the sale of units in such
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condominium plan, pursuant to the sale agreements entered into by the Borrower.

(b) The Subordinate Lender shalf exscute and deliver ai) such consents as may be reguired to
comnplete the registration of any plan of subdivision or condominium plan pursuant 1o the
Condontinium Act, 1998, as amended, or any successor legistation, on afl or any part of

" the Charged Property to the extent that the Senior Lender has consgnted to such
registration and the Subordinate Lender watves any and all right to objest to or oppese to -
the registration of e plan of subdivision or condominium plan until the Senior Debt is
fully and finally paid and satisfied.

(] The Subordinate Lender and the Senior Lender agree that all of the Net Proceeds of the
Tots o condominium units on the Charged Property, shall be applied in accordance with
the Senior Loan Agresment. The Senior Lender shall be entitled to the discharge fees
provided in the Senlor Delt, The Subordinate Lender shall execute snd getiver
discharges of all of its respective security documents in respect of the lots or
condominitm units created or all or part of the Charged Property as and when requested
by the Senior Lender In accordance with the Semior Loan Agreement and without §

* payment of any amount on account of princtpal, interest, expenses or other charges unjess |
otherwise set out in the Senjor Loan Agrecment, :

{d) The Subordinate Leader shall execute and deliver en suthorization and direction in the
form attached hereto as Schedule "B* authorizing such law firm as may be designated by
the Senior Lender to attend to efestronic registrations of discharges of the sold Jots or
condominium units provided it Is in accordance with the Senior Loan Agreement.

(e} Each of the partics hereto (a "Responding Party™) agree to provide lo any other party
{the “Requesting Party") that mey request a statement from time to time within five (5)
Business Days of receipt of the request, & Statement confirming the Net Procesds
received by the Responding Party, the smount of the Responding Party's debt cutstanding
and confirming whether the Borrower Is in defauit,

ARTICLETX
MISCELLANEOUS

8.1 Communication

Any demand, notice or other communication required or permitted to be given hereunder shall be
in writing and shall be given by prepaid first-class mail, by facsimile or other means of elestronic
communication or by hand.delivery as heselnafter provided. Any such demand, notice or other
communication, if mailed by prepaid first-clags mail et any time other than during or within three
Business Days prior to a general discontinuance of postal service due to stiike, Jockout or atherwise, shall
be deemed to have been racsived on the fourth Business Day efter the post-rnarked dats thereof, or if sent
by facsimile or cther means of electronic communication, shali be deemed to have been received on the
Buginess Day foliowing the sending, or if delivered by hand shall be deemed 1o have been received af the
time it is delivered to the individual designated below as the person to whose attention demands, notices
and other communications are to be given or o the addresses at the applicable addiess noted below to the
attention of the lndividue! designated below. Notice of change of address shall aiso be governed by this
section, In the event of & general discontinuance of postat service due to strike, jock-out or otherwise,
demands, notices or other communications shall be delivered by band or sent by facsimile or other moans
of electronic communication and shalt be deemed to have been recelved in accordance with the foregoing.
Demands, notices and other communications shall be addressed as follows!

if to the Senlor Lender

First Canadian Place

11* Floor

180 King Street West

Toronto, O MSX 1A1

Attention: Amna Klepinin
Associate Director

Facsimile number: 416 86716366

with a copy 1ot

Fogler, Rubinoff LLFP
1200 ~ 95 Wellington Strest West
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Toronto, ON M5} 229
Attention: Lou Natale
Facsimile number: 416 9418852

" if to the Subordinate Lender:

Suite 204, 181 Bglinton Ave Bast
Toronto, Ontarie, M4P 154

Attention: Jack Greenbetg
Feosimile number: 4164853246

. ifto the Borrower:

.7 103 Naughton Drive

" .- Richmond Hill, ON 1AC 8823
 Attention: Yooran Finnah, President
- Facsimile namber: 905-508-3671

with a copy to:

Yack Greenberg

Suite 204

181 Bglinton Avenue Bast .

Toronto, ON  M4P 114

Faosimile number: (416) 485-3246

9.2 Successors and Assigng

This Apreement shall continue in full forca and effect until the Sentor Debt is fully and finally
paid and satisfied, and shall be binding upon the Subordinate Lender and its successors and assigns,
including, without limitation, any fture holder of all or any part of the Subordinate Debt and shall invre
to the benefit of the Senlor Lender and its successors and assigns, including, withovt iimitation, any futare
holder of 2l or any part of the Senior Debt, it being expressly ackaowledged that the Senior Lender's
rights under this Agreoment may be assigned by the Senior Lender in connection with any assignment or
transfer of all or any portion of the Senior Dbt and that each subsequent hoider of any portion of the
Senior Debt shall be equally and ratably entitied to the benefits of this Agreement. References herein to
the Borrower shall include any successor to, of essign of, the Borrower, including without limitation any
debtor-in-possession or trustee for the Borrower in any proceeding wnder the Compamies’ Creditors
Arvangement Act or the Banlwrupicy and Insolvency Act. The obligations of the Subordinate Lender under
this Agreement shall continue to be effective, or be reinstated, as the case may be, as to any payment in
respect of any Senior Debt that Is rescinded or must otherwise be returned by the holder of such Senicr
Debt upon the ocourrence or as & result of any Event of Bankruptey, ell as though such payment had not
been made, Each of the Subordinate Lender Agreements shall expressly reference this Agreement and the
Suhordinate Lender shail not assign any of its rights in respect of the Charged Property to any person
without obtaining an acknowledgetnent from the assignee in favour of the Senior Lender confirming that
the assignes will be bound by the terms of this Agreement.

03 Counterparts

This Agreement may be executed in any number of counterparts, each of which shall be deemed
. to be an original hereof, and all of which togethier shall be dezmed to be & single agreement,

9.4 Enrther Assurances

The Senior Lender, the Subordinate Lender and the Borrower shall promptly do, make, execute or
deliver, or cause to be done, made, executed or delivered, all such further acts, documents and things as
the Senior Lender may reasonably require from time to ime for the purpose of giving effect to this
Agreement.and shall take all such steps as may be reasonably within their power to implement to their
fult extent the peovisions of this Agreement. If the Subordinate Lender shali fail to execute and deliver
any documents that the Senior Lender may reasorably require pursuant to this ssction within a peried of
ten (10) days after request therefor hes been made by the Senior Lender, then the Senior Lender shall be
entliled to exeeute and deliver such documents as the attomey of the Subordinate Lender, and for such
pierpose the Subordinate Lender hereby appoints the Senior Lender, its successors and assigns, o the
Subordinate Lenders attorney, with full power of substitution, in the name of the Subordinate Lender but
on behalf of and for the benefit of the Senjor Lendor, its sucoessoss and assigns, and af the expense of the
Borrower, its successors and assigns, to exegute and do any consents, partial  discharges,
acknowledgements, deeds, transfers, conveyances, assignments, assurances and things which the

OMETORLAga 04 TRTNOB01 GBS IvT
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. Subordinate Lender ought to do in connection with the development of the Cherged Property pursuant to
"the provisions. hereof. This appointiment, coupled with an interest, s drrevoeable by the Subordinate

Lender uatil Senjor Debt is paid in full and shall not be revoked by the insolvency or bankruptey of the - -

- Subordinate Lender or by the dissolution, liguidation or other termination of the existence of the

‘ ‘Subordinate Lender or for any othet reason, The Subordinate Lender shall, upon request by the Senior . -
" Lender, execute the form of Power of Attorney attached as Schedule “C" hereto,

9.8 Consent of Borrower

The Borrawer consents to all of the terms and conditions of this Agretment and agrees that it will
not pey eny of the Subordinate Debt, expept as provided therein. “The Borrower acknowledges and agrees
that any breach of the provisions of this Agreement by the Subordinate Lender, or any payment made by

- the Borrower 1o the Subordinate Lender in viclation of this Agreement shall constitute an Event of

" Default under the Senior Loan Agreement,

" 96 | Wherever there it & rofetence to costs, expenses and professional fees in this agreement the -

© parties agres that same shali be reasonable.

IN WITNESS WHEREOR, the parties hereto have exeotted this Agreement as of the date first ‘

. written above,

BANK OF MONTREAL

Per!

MNarme:

Title:

Per:

Name:
Title:
We have authority to bind the Corporation

PUCCINI MORTGAGE CORP.

Per )
MName! FACK EENBERG
Title:] PRESIDENT

1 have cuthorige+6 bind the Corporation

2147650 ONTARIO INC,
/f"'
Per (4/; - j\J

Traran Jinnah
President
I have authority to bind the Corporalion

| DMSTORLEGTBITETNINOIEMEA093v]
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2148990 ONTARICQ INC.
o
Per: } j»‘/&

P b

Tran finneh
President ‘
1 have authority to bind the Corporation

2148953 ONTARIO INC.

e

Per: JLp— i

Trran: Jinngh
President ]
I have aquthority to bind the Corporation
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SCHEDULE "A"

CHARGED PROPERTY

"Puccini Project® on the sorth side of Puccint Drive in

" The ren‘:ai‘ning 11 Jots in the Phase If fands in the
Property Identifier Nos. 032063408, 03206-3410,

Richmond i, Ontatio and jegally deseribed in
03206-3411, 03206-3450 (LT}

DMSTORLOpIGATEINONDEERGIFT VY



SCHEDULE "8
AUTHORIZATION AND DIRECTION
T

RE: Bank of Monireal (the “Bank") loan facilities to 2148950 Ontario Inc., 2148993 Ontario Ine., and

U 2147650 Ontario Ine. (coblectively the “Borrower™ and guwantesd by 2148591 Ontario Inc., Silver

Streams Homes Inc. end fmren Jinmah {ocllectively the "Guarantor") pursuant to an amsndment letter
. dated Novernber 25, 2011 to a commitment ietter dated Jenuary 28, 2011 as amended April 12, 2011
" (collectively the “Commitment"), secured by, inder alia, & colieteral first mortgage in favour of the Bank
in respect of lands represented by Froperty Tdentifier Nos. 03206-3408, 03206-3410, 03206-3411,

_03206-3450 (LT) and known as & part of the Phase 11 tands in the "Puccini Project” in Richmond Hii),

- Ontario (the " Property™)

The undersigned, the owner of a chargs on the Property, hereby suthorizes and directs
Fogler Rubinoff LLP (or other law firm appointed by the Bank} to electronically register partial
discharges of each of the lots or condominium wnits ahd ifs appurtenant conumon interest
(together, & “Uni") as each lot or Unit is sold provided that the proceeds of sale pursuant to the
Senior Loan Agreement are appiied in accordance therewith and for so doing this shall be your
good, sufficient and irrevocuble authority.

DATED this 19TH day of December L2011,

Y have the authority 1o bind the corporation

DMETORLAGNOSTEINDOOIGEEAF IvE
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SCHEDULE "C"

POWER OF ATTORNEY

_ ~ PUCCIN MORTGAGE CORP, {the "Grantor") hereby nominates and appoints Bank of
.+ Montreal, its successors and assigns, (the "Attorney™) as the Grantor's Atiorney, with full power

of substitution, i the name of the Grantor but on behalf of and for the benefit of the Attorney, to . -

. execute and do any consents, partial discherges, acknowledgements, subordination agreements,

" _postponements, deeds, transfers, conveyancss, assignments, assurances and things which the .

Grantor may be requested to do in conmection with the property described In Schedule "A"

attached hereto in accordance with the Senior Loan Agreement and & Subordination and Priovity

" Agreement dated as of the 19TH dey of December, 2011 and until the Senior Debt referred to

therein is paid in full. This appointment, coupled with an interest, is irrevocable by the Grandor

or by the dissolution, liguidation or other teymination of the existence of the CGrantor or for eny

other reason in accordance with the Senior Loan Agreement and a Subordinstion and Prioxity

Agreement dated as of the 19TH day of December, 2011 and until the Senior Debt referred to

therein is pald in full.

IN WITNESS WHEREOF the Grantor has executed this Power of Attorney this 19TH
day of December, 2011,

DATED this 19TH day of December, 2011.

1 have the authotk Hind the corpotation

2011-082/POSTPONEMENT AND STANDSTILL AGREEMENT.PMC.WIZI i

DMSTORLagaMISIBIN00HEMBATIEVE
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REIMBURSEMENT AGREEMENT

. THIS REIMBURSEMENT AGREEMENT (as may be amended, rostated, supplemented of
. replaced, from time 1o time, this “Agreement™) is dated as of January 21,2014, . o

= BETWEREN:

BANK OF MONTREAL
(“BMO")

", -and-

GRANT THORNTON LIMITED (“GTL™), in its capacily as
court-appointed monitor of Silver Steams Homes Ine., Silver
Streams Homes (Puccini) Inc., 2148993 Omerio Ine., 2148950
Ontario Inc., 2147681 Ontario Inc. and 2147650 Ontario Inc.
(the “Monttor™) .

RECITALS:

A. Silver Streams Homes Ine, (“Silver Streams™) is o residential home builder in the
Greater Toronio Area,

B. Sitver Streams Homes (Pucein) Ine. (“Puccini’™) was incorporated in Qctober 2008 for
the purpose of developing and selling homes in a development located at Bathurst 8t. and
King Rd. in Richmond Hill, Ontario (the “Puccini Project”).

C.  Title to some (but not all) of the lands in Phases 11 and 11 of the Puccini Project is held-
by 2148993 Omtaric Inc, (*2148993"), 2148990 Ontario Inc. (*2148990%), 2147681
Ontario Inc. (2147681 or 2147650 Ontario Inc. (“21476506" and, collectively, the

“Title Holders™). Silver Streams, Puceini and the Title Holders are collectively referred
to as the “Companies.”

D.  BMO made available to the Companies three credit facilities for the purpose of, among
other things, financing the servicing and construction of homes in the Puccini Project (the
“Credit Facilities™. All of the Indebtedness owing o BMO under the credit facilities is
secured by, inter alia, demand first mortgagss registered against title 1o the Phase Lu
and 11I lands and a general security agreement from the Companies in favour of BMO.

E. Currently, the Companies’ outstanding indebtedness to BMO is in excess of $900,00C.

F, A mamber of trades have vegistered claims for lien (“Construction Lien Claimants™)
‘against title to all or some of the lots in the Puccini Project pursuant to the Construction
Lien Act {Ontario), The total amount of the construction lien claims is estimated to be
approximately $3.5 miilion.
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. On December 17, 2013, the Companies made an applicstion to the Ontario Superior |
Court of Justice (Commercial List) (the "Court™) to commence praceedings under the
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Companies® Creditors Arrangement /¢t {the “CCAA Proceedings™). On that de}tc, the

Court issued an order which, lmer alla, granted the Companies protection from their -
creditors and appointed GTL as the Monitor,

. Also on December 17, 2013, the Court granied the Companies’ request for an order
- vesting fitle to Lots 22 and 25 in Phase Il of the Puceini Project (the “Lots™) in the ¢,
. respeotive purchasers of such Lots, free and clear of all liens, charges and encumbrances. - .

The Court further ordered that, for the purposes of determining the nature and priority of
all claims — including those asserted by the Construction Lien Claimants — all claims and

priority as they had attached to the Lots before the sale.

On December 31, 2013, the sale of Lot 22 was closed. ‘The net proceeds in the amount of
$919,227.86 [rom the sale of Lot 22 were paid to the Monitor,

On January 16, 2014, the Court granted an order (the “Distribution Qrder™), imrer alic,
approving a digtribution of proceeds from the sale of the Lots to BMO in an amount not
exceeding $570,000 subject to BMO and the Monitor entering into a reimbursement
agzreement.

On January 17, 2014, the sale of Lot 75 was closed, The net proceeds in the amount of
$897,434,74 from the sale of Lot'25 were paid to the Monitor,

In accordance with the Distribuwtion Order, the Monitor proposes to make an interim
distribution to BMO in an amount of $336,105.52 (the “Distribution Funds") subject to
the terng of this Apreement. :

NOW THEREFORE IN CONSIDERATTON of the premises and other good and valuable
consideration (the receipt and sufficiency of which is hereby acknowledged), BMO and the
Monitor hereby agree as follows!

I,

™

BMO hereby irrevocably and unconditionally undertakes to repay to the Monitor alt or
any portion of the Distribution Punds within 30 days of any final, conclusive
determination by a courl of competent jurisdiction {hat the Distribution Funds (or any
portion thereof) should have been paid to the Construction Lien Claimants or any other
creditor or claimant of the Companics in priority to BMO.

RMO’s repayment obligation pursuant to this Agreement shall be total and complete,
withowt any right of reduction. abatement. of deferral, on account of any claim,
counterclaim or setoft.

Without prejudice Lo its payment obligations pursuant to this Agresment, BMO shali
have the full benefit and use of the Distribution Funds, and shall have no obligation
hold them in trust or keep them separate and apart from the general assets of BMO.

" encumbrances shall attach (o the nel proceeds from the sale of the Lots with the same
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From the date of payment of the Distribution Funds by the Monilor to BMO until the date

of any reimbursement of the Distiibution Funds by BMO to the Menitor, the Monitor will
weat the amount distributed to BMO as payment ol repayment on account of the

"+ Companies’ indebledness owing to BMO, which payment or repayment shall be roversed
- and the Habitity of the Companies reinstated, with interest charged thereafter as per the .
.. rates agreed in the Credit Facilities, If and to the extent BMOQ is required to reimburse the .. ... .

“Monitor pursuant to paragraph { hereof.

" The cxecution, delivery and performance of this Agreement is on & “without-prejudice” -
basis and shall not be used by BMO fo demonstrate its entitlement to the Distribution -

TFunds,

" Al notices provided for in this Agreement and other communications pursuant W this ~

Agreement shall be in writing and delivered by hand or sent by registered or certified
mai] or facsimile at or to the applicable addresses o facsimile numbers (as the case may
be), charges prepaid, set opposile the party’s name below or &1 or to such address or
nddresses or facsimile number or numbers as any party hercto may from fime to fime
designate 1o the other partics in such manner:

(g} in the case of BMO:

Bank of Moaireal

First Canadian Place, 7" Flooy
100 King Styeet West
Toronto, Ontario MSX TA1

Attention: Rachel Pollock
LErnail: Rachel.pollocki@bime.com

with & copy

Macdonald Sager Manis LLP
150 York Street, Suite 800
Toronto, Ontario MSH 388

Attention:  Jeffrey Spiegelman
Ernail: j,s@egelman(i'ﬂmsmlaw.cg
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(by  in the casc of the Monitor!

. Grant Thornton Limited
~ Royal Bank Plaza
" 200 Bay Street, South Tower, 19 Floor
Toronto, Outario M3J 2P9

Attention: Jonathan Krieger / Daniel Sobel

Email: jonathan krieper@ea.pl.com / daniel.sobelfea.gl.oom
with a copy (ot

Aird & Berlis LLP
181 Bay Street, Suite 1800
Toronto, Ontario MSJ2T9

Attention! Steven Graff'/ lan Aversa
Ematils seraffiairdberlis.com / iaversa@airdborlis.com

Any commiunication which is hand delivered or transmitted by emall shall be deemed to
have been validly and effectively given on the date of such delivery or {ransmission if
such date is 4 Business Day and such delivery or transmission was made during normal
business hours of the recipient; otherwise, it shall be deemed 1o have been validly and
effectively given on the Business Day next following such date of delivery aor
transmission. Any communication which is sent by mall shall be deemed to have been
validly gnd effectively given four (4) Business Days after the date on which it is mailed
by certified or registered mail, save In the event of a distuption of postal service.

" “Business Day”™ means any day other than Saturday, Sunday or a gtatutory holiday in the
Province of Ontario.

7. This Agreement s a contract made under and shall be governed by and constiued in
secordance with the laws of the Province of Ontario and the federa! laws of Canada
applicable therein,

8. This Agreement may be executed by the partles in countetparts and may be executed and
delivered by cmall or other eloctronic method and all such counterparts and email shall
{ogether constitute one and the same agreement.

9. This Agreement shall enure to the benefit of, and shall be bindiag upon the heirs,
administrators, executors, estate trustees, successors and assigns of each of the parties; as
the casc wiay be.

[Signature page fo follow]
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!N WI {"‘\II“SS WHE REOT the parties have duly execufed l}ns ag,reemen! as of the datc
‘ i;:"st wnttm ahove, :

BANK OF MONTREAL

",-a-'“' "'P ‘5-“"' kj ;._e 3 .
By: Mg ds ¢ Ll

Nemsi - Rache} Pollock
) Segigfy Manager - .

-

By: 1 /Mé,v{
Name:
Title: & @r%edoryn

Diréetp or Natlonaj Accounts

GRANT THORNTON LIMITED,

in its capacily as court-appointed monitor of
Silvor Streams Homes Inc., Silver Streams
Homes (Puccini) Ine,, 2148993 Oniatio Inc.,
2148990 Omtario Tne,, 2147681 Ontario Inc, and
2147650 Ontario Inc,

By:

Name: Jonathan Krieger
Titler Sendor Viee President

16204204.5
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e |8 DRUDI* ALEXIOU* KUCHAR LLP sl | ‘
o BARRISTERS,AT-LAW S
Writer's Ext, 225 .

Secretary's Ext, 233

: 1
. !
Writer's email mdradi@daklip.co ; ; ;

Our File No. 130285 T 1

Jone 30,2016 -~

o VIA EMAILE ebisceglia@laytoronto.com
LT VIA FACSIMILE: (905) 695-5201

- " Bisceglia & Associates Professional Corporation o i
Batristers-at-Law !
7941 Jane Street i
Suite 200
Concord, Ontario
L4K 416

Attention; Emilio Bisceglia
Dear Sir¢
"Re: Puccini Mortgage Corp. et al. re CCAA Application

Enclosed please find our clients’ Offers to Settle which are served upon you pursuant
ta the Rules of Civil Procedure.

Yours very trul;

DRUDI ALEXIOU KUCHAR LLP

l

. Marce Drudi

Per:

MD*sr
Enel.

L3

_ DRUDI*ALEXIQUKUGHAR LLF
7050 WESTON ROAD, SUITE 610, VAUGHAN, ONTARIO, LAL 8G7 YEL (905) 6706116 FAX {70%) B305140




Coutt File No. 13-10362-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
IN THE MATTER OF THE
COMPANIES® CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢. C-36, as ammended

“ IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SILVER -~ .
STREAMS HOMES INC., SILVER STREAMS HOMES (PUCCIND) INC,, 214983 ONTARIO, . -
" INC., 2148990 ONTARIO INC., 2147681 ONTARIQ INC,, and 2146750 ONTARIO INC. ‘

APPLICANTS
OFFER TO SETTLE

THE DEFENDANTS, Puccini Mortgage Corp., Depaul Management Limited, 388242
Ontario Limited, 53 Puccini Mortgage Cotp., Nastell Investments Limited and Castle Lane
Design Group Ino. (the “Private Mortgagees”) hereby Offer to Settle the claims of Newmar
Window Manufacturing Ine. with respect to the Reference on the following bagis:

®

()

()

@

(&)

The Referee declares that the Lien Claimant has a valid and timely Claim for
Lien;

The Referee declares that the Private Mortgages are valid Mortgages;

The Referee declares that the deficiency in holdback in regards to the Lien
Claimant is determined to be in the amount of $60,000.00;

The Referec declares that the Lien Claimant has priority over the Private

Mortgagees with respect to the deficiency in holdback, inclusive of interest and
costs, fixed in the amount of $60,000.00;

The Lien Claimant be paid $60,000.00, inclusive of interest and costs, from the
funds presently deposited with the Monitor; and
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,_ (f) The Lwn Clmmant and the Private Mortgagees exchange & Releaae with respec’c to .
: the jssues raised in the Reference and agree to a Dismissal Order, if necessary,.‘.‘f SRR
- with respect to tbe Lien Claimant’s involvement,

E%HI-S"OFFER expires five (5) minutes after the commencement of the Arbiteal Hearing ‘: ;
chéduled to commence on July 11, 2016, T

ate: - Jupe 30, 2016

DRUDI ALEXIOU KUCHAR LLY
Baristers-at-Law

7050 Weston Road

Suite 610

Vaughan, Ontario 14L 8G7

Marco Dradi - #27267H
Tel:  (905) 850-6116
Fax: (905) 850-9146

Lawyers for Private Mortgagees,

Puccini Mortgage Corp Da Paul Management
Limited, 388242 Ontario Limited, 53 Puccini
Mortgage Corp., Nastell Investments Limited and

Castle Lane Design Group Inc.
TO: . AGUECLI& CALABRETTA

5700 Yonge Street

Suite 1110

North York, ON M2M 4K2
Jefirey K., Spiegelman

Tel:  (416) 250-5700 ext. 243
Fax: (416)250-5797

Lawyers for the Bank of Montreal




" BISCEGLIA & ASSOCIATES

7941 Jane Street
Suite 200

- Conoord, ON LAT 4G6

.+ Emilio Bisceglia

Tel:  (905)695-3100

. Fax: (905)695-5201 .
© " Lawyer for Argo Lumber Inc. and Newmar Window Mannfacturing Inc.
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Court File No. 13-10362-00CL

ONTARIO = L
SUPERIOR COURT OF JUSTICE = BRETE
' COMMERCIAL LIST
IN THE MATTER OF THE
COMPANIES® CREDITORS ARRANGEMENT ACT,
R.S.C. 1085, ¢. C-36, as ammended

5 1N THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OFSILVER . |
* " "$TREAMS HOMBES INC, SILVER STREAMS HOMES (PUCCINI) [N, 214983 ONTARIO * -
INC., 2148990 ONTARIO INC,, 2147681 ONTARIO INC., and 2146750 ONTARIO INC. I

APPLICANTS
OFFER TO SETTLE
THE DEFENDANTS, Puccini Mortgage Corp., Dapaul Management Limited, 388242
Ontario Limited, 33 Puccini Mortgage Corp., Nastell Investments Limited and Castle Lane

Design Greup Inc. (the “Private Mortgagees”) hereby Oifer to Qettle the claims of Argo Lumber
Inc. with respect to the Reference on the following basis:

(8)  The Referee declares that the Lien Claimant has a valid and timely Claim for
Lien;

(b)  The Referec declares that the Private Morigages are valid Mortgages;

(¢)  The Referee declares that the deficiency in holdback in regards 1o the Lien
Claimant is determined to be in the amount of $65,979.54;

(d) The Referes declares that the Lien Claimant has priority over the Private

Mortgagees with respect to the deficiency in holdback, inclusive of interest and
costs, fixed in the amount of $65,979.54;

‘(¢)  The Lien Claimant be paid $65,979.54, inclusive of interest and costs, from the
funds presently deposited with the Monitor; and



. with respect to the Lien Claimant’s involvement.

c}iédiﬂladltci commence on July 11, 2016,
. Date: June30,2016

DRUDI ALEXIOU KUCHAR LLP
- Barristers-at-Law

7050 Weston Road

Suite 610

Vaughan, Ontario 1AL 8G7

Mareco Drudi - #27267TH
Tel:  (905) 850-61 16
Fax: (905) 850-9146

Lawyers for Private Mortgagees,

Puccini Mottgage Cotp., Da Paul Management
Limited, 388242 Ontario Limited, 33 Puceind
Mortgage Corp., Nastell Investments Limited and

Castle Lane Design Group Inc.
TO: AGUECI & CALABRETTA
5700 Yonge Street
Suite 1110

North York, ON M2M 4K2
Jeffrey K. Spiegeiman

Tel:  (416) 250-5700 ext. 243
Fax: (416) 250-5797

Lawyers for the Bank of Montreal

- the issues raised in the Reference and agree to a Dismissal Order, if necessary,

E THIS OFFER expires five (5) minutes after the commencement of the Arbifral Hearing
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" TheLien Claiment and the Private Mortgagees exchange a Release with respect to et

—
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3

¢ BISCEGLIA & ASSOCIATES

| |
- 7941 Jane Street i

. Suite 200 '
Concord, ON 14T 4G6 1

i

Emilio Bisceglia 5

. Tel:  (905)695-3100 |
= - Faxe - (905) 693-5201 ‘ . L
..o - Lawyer for Argo Lumber Inc. and Newmar Window Manufacturing Inc.
1

|

i

i

|

1

|

|

i

l

1
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Jeffrey Spiegelman

From: Marco Drudi <mdrudi@daklip.com>

Sent: September-17-16 9:25 PM

To: Duncan Glahoit (DuncanGlaholt@glaholt.com)

Ce: Jeffrey Spiegelman (JSpiegeiman@ACLaw.ca)

Subject: FW: Silver Streams Homes Inc. CCAA Proceeding

Attachments: Reply Cost Submissions of Bank of Montreal, September 16, 2016.pdf; Tab A - BMO.pdf,

Tab B - BMO.pdf; Tab C - BMO.pdf; Tab D - BMO.pdf; Tab £ - BMO.pdf

Mr. Glaholt,

{ apologize for sending this to you on the weekend but we received the “Reply” Costs Submissions, which are
actually “Responding” in nature, late last night. Given the late delivery of the Submissions by 8MQ, and the need to
have the Costs determined without further delay, our Reply is informal and brief. Below is the response by the Private
Mortgagees:

1. Referring to paragraphs 5-11, not surprisingly, the Mortgage documents signed by Silver Streams (“SS”) deals
with costs and the rights of BMO as they relate to SS. The Private Mortgagees did not claim that their Mortgages
ranked ahead of the Mortgages of BMO. In fact, the consent order found at Schedule “D* of the Partial
Report/Award acknowledges the priority. The point was, and continues 1o be, can BMO rely upon what 55
agreed in its Mortgages when seeking costs as against other parties? No authority has been provided to support
the assertion;

2. SSdid not chalienge the BMO Morigages. The Private Mortgagees did not challenge the BMO Mortgages. The
Lien Claimants sued BMO alleging BMO failed to retain the proper holdback, and after great delay and expense
incurred by both BMO and Argo/Newmar, the Lien Claimant which pursued the issue, the Lien Claimants were
correct as BMO failed to retain any holdback; however, given the acknowledged priority of the BMO mortgages,
the source of any payment/settiement would be the Fund held by the Monitor. If you recall, and as set outin
[27] of your Reasons, you refused to order costs in favour of Argo/Newmar as against SS as SS did not challenge
the claims. In other words, the costs should flow from the adversity. This is the very same principle at play here
as BMO now seeks from the Private Mortgagees, or perhaps SS, the legal costs allegedly sustained due to the
actions/inactions of the Lien Claimants and/or BMO and not costs caused by the Private Mortgagees or 55, We
would submit there s no reason to take an inconsistent position when dealing with BMO's costs. Furthermore,
in paragraph [24] of the Reasons, you found that Argo/Newmar was not entitled to costs as they agreed to
settle their claims without costs. Simitarly, BMO consented to orders with all of the Lien Claimants that the Lien
Actions be dismissed without costs without but thereafter sought all of its costs with the Lien Claimants as
against the Private Mortgagees where there was no adversity;

3. The suggestion made in para. 12 s difficult to comprehend. What was clear to all, or at least should have been,
is that the Fund held by the Monitor would be available for distribution based upon the findings of priority of
the Referee. As the Monitor held in excess of $2,000,000.00, and as confirmed by BMO in paragraph 12 that the
maximum pay-out to the Lien Claimants would be $1,500,000.00, the Fund would be available fo pay out the
deficiency in holdback advanced by the Lien Claimants and, as the Private Morigagees never cross-claimed as
against BMO, there was no risk to BMO throughout. With respect, the submission that the Private Morigagees
would be entitled to their $11,000,0000.00 in advance of the Lien Claimants, which would exhaust the Fund and
jeopardize BMO, displays a lack of knowledge or professed expertise which BMO reiies upen to support their
billable rates; .

4. BMO suggests there was an agreement that BMO obtain its costs and those costs be fixed on a substantial
indemnity basis. BMO does not support such an assertion with any documents, and none exists, or a reference
to an oral agreement, as none occurred. In fact, if you refer to the Partial Report and the consent at Schedule
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“D”, you will note that we agreed that BMO could be paid, without prejudice, from the Fund with the caveat
that:

a. BMO sign a Reimbursement Agreement;

b. The issue of costs would be agreed upon or determined by you; and

c. BMO return funds if so determined by you.
in other words, the very agreement reached by the parties contemplates that BMO would only be able to retain
the costs you find are payable to them, if any. If BMO were entitled to all costs they incurred, as now suggested,
then why specify the disbursal of money from the Fund was without prejudice and why would your discretion
not be limited to assessing/fixing costs on a substantial indemnity basis? There is no agreement 10 entitlement,
nor scale nor quantum;
The submissions in paragraphs 13-14 are troubling as they are not true and ignore the many statements made
by me from the first attendance at Aird & Berlis, with Mr. Spiegelman in attendance, where | stated that
deficiency in holdback should be determined on a contract-by-contract basis with the deficiency in Holdback
being determined by taking 10% of the value of materials and services on the Contract of each Lien Claimant (as
set out in Lansing and RSG Mechanical cases). As counsel is fully aware, and as the evidence revealed on the

cross-exams of the trades, many if not most of the Lien Claims were based upon materials and services

‘ performed under different contracts over different lands which were thrown into the Lien Claims. As counsel
for BMO was intimately aware, as BMO was cross-examined on the point, the Lien Claimants were calculating
holdback based upon the value of materials and services provided by all trades, not just the Lien Claimants, over
Phase 1, I and Phase IIl of the development, even though Phases | and |l had been completed years
before. Moreover, the Lien Claimants chose to pursue the Private Mortgagees as “statutory owners” claiming
they were liable for the full amount of the Liens{an issue irrelevant to BMO). As | am working remotely over the
weekend, | will send separately the email chain between myself and counsel on the issue exchanged just before
the hearing and shortly after some of the Lien Claimants decided to accept the Offers made by the Private
Mortgagees to the Lien Claimants. Although we concede the Private Mortgagees nieaded that they were not
construction lenders, as they were not, we did not advance a position that Lien Claimants who proved their
Liens would not be entitied to priority regarding deficiency in holdback or that the Fund would not be available
to themn. Please note BMQ has not presented any evidence to support such an assertion. When | set out the
position of the Private Mortgagees and how it remained consistent throughout, Mr. Spiegelman never
suggested that | was in error;
Regarding the assertion in paragraph 16 and the fact that BMO did not recelve a copy of the Offer to Settle sent
to Arga/Newmar, BMO did not get served with any Offers to my knowledge as all of the Offers made by the
Private Mortgagees, subject to individual variations based upon differences involving preservation, proper
quantum, were all based upon the proper calculation of holdback and all would be paid from the Fund. This
further supports that.the Private Morigagees never looked to BMO to assist in financing the settlement of the
Lien Claimants. Moreover, if the Private Mortgagees had made a “seismic shift” in their position, as submitted
by BMO, would you have not heard any such comment made by one of the counsel for the Lien Claimants or
perhaps you might have dealt with a cost request by one of the Lien Claimants as a result of an afleged “seismic
shift”; ‘
In paragraph 17, BMO makes it appear as if counsel for BMO was kept In the dark which is not true and
contradicted by the dockets of Mr. Spiegelman in late June and July of 2016 which confirm the many hours
spent by counsel discussing the file and the settlement. The suggestion that the Private Mortgagees had a
strategy to exert pressure on the Lien Claimants is both false and offensive. Perhaps Mr. Spiegelman can send
one, just one, Offer to Settle received from the Lien Claimants which would indicate that they offered to accept
payment for the proper hoidback....there is none. Moreover, BMO did not produce one Offer sent by BMO as, to
my knowledge, there were no Offers made by BMO;
In paragraph 20, BMO suggests that the Private Mortgagees only agreed to make a concession on July g™, 2016.
What counsel does not provide to you, as it does not exist, is any evidence of any request made by the lawyers
for the Lien Claimants, or by himself, for this alleged concession. We would suggest that as the Hearing date
approached and the Klein and Bisceglia clients appreciated the cost consequences of their positions, they
accepted Offers sent by the Private Mortgagees;
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9. We agree that S. 86 of the CLA'may also be refied upon when you exercise your discretion; however, other than
making bald assertions in submissions, there is no evidence adduced to support the claims and they are
vehemently denied;

10. Regarding paragraphs 23-24 of the submissions, aside from not challenging the specific entries which are being
impugned, the Tarion Motion dealt with issues involving Letters of Credit, and the underlying security, which
has nothing to do with the issues referred. Moreover, the costs for the Motion are with Justice Wilton-Slegal.
The costs before you must be restricted to the Reference, which is your jurisdiction, and not the BMO claims
under their security as BMO needed 1o secure their right to costs under the appropriate security by way ofa .
proper assessment proceeding and then as against 55. This is a separate proceeding;

11. The bald assertions in paragraph 27 are baseless and offensive;

12. Inregards to paragraph 28: '

a. Counsel for BMO appears to have littie experience in Construction Lien matters which may have
contributed to the excessive costs but that not cannot be visited upon other parties;

b, Within the Reference, and over which you are determining costs, there were no CCAA issues and BMO
pught to have retained experienced counsel with knowledge in construction lien issues. The reality was
that BMO had no exposure, counsel for BMO did little, other than to chase his own client to provide a
proper accounting and chase his client to answer undertakings, and relied entirely upon counsel for the
Private Mortgagees to challenge the Lien Claimants on the claims;

c. 1 will ignore the comments about “Drudi’s tactics” as they are baseless and offensive and if the same
approach was employed when BMO dealt with counsel for Arga/Newmar, it may help explain why
BMUO's costs are absurd;

d. As stated, if the maximum exposure to the Lien Claimants was $1,500,000.00, and the Fund with the
Holdback was over $2,000,000.00, the Fund, which were the net sale proceeds of the houses of
58, would satisfy the deficiency in holdback payable to the Lien Claimants. There was never a
suggestion that the Private Mortgagees had somehow developed priority over BMO or that the
Subordination and Postponement Agreement dated September 2011 {Tab B attached) was void;

e. The reference to my accounts is interesting. | had requested on several occasions for counsel for BMO
to produce evidence of payment for his accounts which he has yet to do. [ will not pursue the issue
further. Regarding my accounts, | have no “special deal” with the Private Mortgagees or Greenberg; the
clients were billed, and paid, my standard hourly rate;

f.  Regarding the quantum of the accounts, counsel for Argo/Newmar had produced his dockets when
seeking costs as against $$ and sought approximately $209,000.00 inclusive of ail disbursements and
HST {paragraph [19] of your reasons). How is it possible that the counsel for the Private Mortgagees
who did the heavy lifting had about $130,000.00 in substantial indemnity costs and counsel for
Argo/Newmar who not only pursued the Reference, but also lead counsel on the Tarion Motion,
brought several Motions dealing with a Trust Matter, challenged one or more stay Motions and dealt
with an attempt to Petition an affiliated company to SS into bankruptcy, charged his clients $209,000.00
inclusive of all disbursements and taxes. In light of the dockets of both counse!, the claims of BMO for
costs are extremely excessive and simply unjustifiable.

‘o conclude, | regret the informatity or the lack of attachments but | know we need to dispose of this issue this week
ind 1 will not be back in the office until September 22" 2016. The submissions of BMO are troubling. BMO knew or
sught to have known it had no exposure to the Lien Claimants. In this case, all parties agreed to settle the actions
vithout costs and BMO did not seek its costs as against the Lien Claimants that might have caused the costs to be
ncurred. 1t would be unreasonable to now have the Private Mortgagees bear the excessive legal costs that BMO claims
vhich legal costs were not sustained due to the actions of the Private Mortgagees.

viarco Drudi

Jrudi, Alexion, Kuchar LLP

Jarristers-at-law

"05¢ Weston Road, Suite 610
Jaughan, Ontario, LAL 8G7
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(P (905) 830-6116 ext. 225
(F) (905) 850-9146

(E) mdmditedakiln.com
Toll Free 1-866-690-8010

From: Lee Guarino [mallto:l ee Guarino@ACLaw.ca]
Sent: September-16-16 7:11 PM

To: Duncan Glaholt

Cc: Marco Brudi

Subject: Silver Streams Homes Inc. CCAA Proceeding

Dear Mr. Glaholt,

We attach the Reply Cost Submissions of Bank of Montreal dated September 16, 2016, inclusive of Tabs Ato E.

LEE GUARING, e

CALABKETTA
BARRISTERS & SOLICITORS

NORTH AMERICAN CENTRE
5700 YONGE STREET, STE 1110 TORONTO, ONTARIO M2ZM 4K2
TEL. 416 250 5700 x222 | FAX. 416 250 5797
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EMAIL CONFIDENTIALITY NOTICE

This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to whom they are addressed. If you have received this email in error please notify the system manager
and Lee.Guarino@ACLaw.ca immediately by e-mail. if you have received this e-mail by mistake, delete this e-
mail from your system. If you are not the intended recipient you are notified that disclosing, copying,
distributing or taking any action in reliance on the contents of this information is strictly prohibited.
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Lee Guarino

Lee Guarino <Lee.Guarino@AClLaw.ca>
September-21-16 6:53 PM
“Duncan Glaholt

LA o _— Marco Drudi
'Ei-i';SUbJQCt S ' Re: CCAA - Silver Streams - CLA Reference ' L ‘
' ?I;-fAttachments R ‘ BMO Costs Submissions Letter dated September 21, 2016. pdf BMO Cost Subm:ssrons =

Tabs A to D.pdf

#Dear Mr, Glahott,

W attach Bank of Montreai’s Reply Costs Submissions dated September 21, 2016 to the Costs Submissmns of the
Private Mortgagees dated September 17, 2016 at 9:25 PM.

' LEE GUARINO, u.s.

| AGUECI _
| CALABRETTA

NORTH AMERICAN CENTRE ‘
- 5700 YONGE STREET, STE {110 TORONTO, ONTARIO M2M 4K2
TEL. 418 250 5700 x222 | FAX. 418 250 6797
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‘September 21,3016

'Sent Via Email to: DuncanGlaholt@glaholt.com
- Glaholt LLP

. Construction Lawyers

- 800-141 Adelaide Street West

Toronto, Ontario
MS5H 3L5

Att: Duncan W. Glaholt
Dear Sir:
Re: Silver Streams Homes Inc. CCAA Proceeding

Construction Reference
Further Reply Costs Submissions of Bank of Montreal

We submit the following Further Reply Cost Submissions on behalf of Bank of Montreal
(“BMO”) in response to the submissions of the Private Mortgagees sent by email on September 17,
2016 at 9:25 PM. We will utilize the same numbering utilized by Marco Drudi in his said email,
We are limiting the submissions below to what we believe to be genuine “Reply” submissions
arising from Mr. Drudi’s said email; therefore, BMO should not be taken to have agreed fo M.
Drudi’s submissions if & response to same is not provided below.

1. As stated previously, the Private Mortgagees ultimately conceded priority to the lien
claimants on the eve of the hearing notwithstanding taking a contrary position in their
Defences, Affidavit materials, and at cross-examination. This had a direct impact on BMO
because if the security held by the Monitor (the “Security”) was dissipated to pay the Private
Mortgagees first, it was BMO that the lien claimants would look to for recovery under the
Reimbursement Agreements. Mr. Drudi implies that even in such a scenario BMO was fully
protected by the Security. This is false. Mr. Drudi is well aware that the lien claimants’
costs would atiract the same priotity as their liens for materials and services. These costs are
easily in the many hundreds of thousands of dollars. It is not inconceivable that the Security
could be dissipated to zero after paying the Hen claimants $1,500,000.00 for the deficiency
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in the holdbacks, plus their costs (pot to mention any further legal costs of the Monitor
which would also be in priority to BMO). This could have resulted in BMO paying the lien - |
claiments under the Reimbursement Agreements. BMO would then be left to pursue the .
= -Private Mortgagees for recovery either within the CCAA proceeding or outside same. R
» - . Therefore, while BMO and Mr., Drudi challenged the lien claims in terms of timeliness, - - -
- quantum, etc., BMO had to also remain entirely involved in the process in the event that it R
had to make submissions that the lien claimants were entitled to priority over the Private =
‘Mortgagees. ' S

Therefore, Mr. Drudi may be technically correct in saying that: “The Private Mortgagees did
not claim that their Mortgages ranked ahead of the Mortgages of BMO.” Mr. Drudi is
however completely missing the point, which is that his clients’ claims to priority over the
lien claimants would have resulted in BMO being ordered to fully reimburse the lien
claimants. There is no need for any legal authority on this point. Mr. Drudi is intentionally
attempting to obfuscate and create an air of confusion by failing to acknowledge that his
clients’ legal theory in seeking priority over the lien claimants in the Security is tantamount
to his clients seeking priority over BMO. The Private Mortgagees continued to press for
priority over the lien claimants throughout and were asked numerous times by the lien
claimants to concede that the lien claimants had priority, without avail.

It cannot be stressed enough that BMO is not seeking that the Private Morigagees pay
BMO’s costs; BMO is seeking that BMO's costs be paid from the Security. Again, Mr.
Drudi continually maintains a fallacious argument that BMO is seeking costs as against the
Private Mortgagees.

2. Mr, Drudi continually argues thai “BMO failed to retain any holdback™, and that BMO
“now seeks from the Private Mortgagees, or pethaps SS, the legal costs allegedly sustained
due to the actionsfinactions of the lien claimants and/or BMO and not costs caused by the
Private Mortgagees or SS.” In fact, Mr. Drudi and the lien claimants continually asked
counsel for BMO what amount BMO was holding back, to which BMO continually
answered that it was holding back nothing and was not required to hold back anything. It is
as if the Private Mortgagees and the lien claimants were arguing that BMO’s failure to
holdback funds as statutory holdback caused the dispute. Furthermore, contrary to Mr,
Drudi’s assertion, there has been no finding that “BMO failed to retain any holdback™ as
there have been no findings on the merits on this point. Mr. Drudi is providing his opinion
on how he thinks the arbitration would have turned out on this point, which is pure
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speculation given that the hearing was never held. Mr. Drudi also refers once again to the o
- “acknowledged priority of the BMO mortgages”, as if frying to indoctrinate the readeron ™ . . .-
this point, even though the Private Mortgagees failed to acknowledge this priority given .- . .
" their continued claim to priority over the lien claimants as set out above. It was preciselyas
~ aresult of the various theories and blanket denials of the Private Mortgagees that BMOhad . *:.
" no choice but to maintain its high level of involvement in this litigation. Had Mr, Drudi
made the concessions regarding priority between the Private Mortgagees and the lien
claimants earlier than he did (on July 8, 2016, effectively the eve of tral) no doubt BMO
would have been in a much better position to resile from the arbitration. That, regrettably,
did not occur and Mr. Drudi, through his steadfast refusal to make these concessions earlier,
kept BMO in this litigation until the bitter end. '

BMO has further responded that lenders, not being owners, have no obligation under the
CLA to hold back funds. While many lenders do out of an sbundance of caution hold back
funds, there is no legal requirement under the CLA for anyone above the level of an owner
to holdback monies as statutory holdback in a case such as this. Any “failure” of BMO to
holdback funds is therefore incorrect and irrelevant, and once again, a decision that is
outside the fact-finding authority of the Referee on this costs hearing.

Mr. Drudi’s comments on costs flowing from the “adversity” ate also indefensible. He has
suggested that the Referee’s decision to dismiss the request of Argo Lumber and Newmar
Windows for an order for costs against Silver Streams is relevant to the costs submissions
before you herein when they are not. BMO is not seeking costs as against the Private
Mortgagees, or as against any other person or entity other than the Security. It is therefore
not inconsistent to refuse the request of Argo Lumber and Newmar Windows for costs
directly against Silver Streams, and to grant the BMO request that its costs be paid from the
Security. BMO’s costs did not arise because of the lien claimants, but because of the Private
Mortgagees® insistence on claiming priority over the lien claimants. Therefore, BMO is not
seeking its costs arising from actions of the lien claimanis, nor is it claiming any costs as
against Mr. Drudi’s clients. Therefore any agreement by BMO to consent to a dismissal of
the action by the lien claimants without costs does not preclude BMO from seeking its costs
from the Security, which has already been decided in BMO’s favour in the Partial
Report/Award, and namely Schedule D thereof as further explained below.

BMO has also made clear that it is not asking for any monies as against the Private
Mortgagees. It is seeking its costs from the Security. The Security is made up of the
monetized assets of Silver Streams, now entrusted to the Monitor. It is entirely incorrect and
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totally misleading to say that any order the Referee makes for costs in favbur"qf BMO is t%ic - S
- Private Mortgagees® money. I

i There has been a clear accommodation made on consent in the matter as set out inthe - -
*. Partial Report/Award that BMO would be paid its costs in priority to' the Private o

Mortgagees being paid, and that a Reimbursement Agreement would be adhered to by .-

BMO “in favour of the Private Mortgagees wherein BMO agrees to reimburse the Private

Mortgagees after costs are fixed by me should I reduce the Accounts/Bill of Costs;” .in the

event that any advance payment from the Security to BMO was found to be too high. No

such payment has yet been made so the Reimbursement Agreement referred to in the Partial

Report/Award, Schedule D is not relevant at all.

3. Mz, Drudi’s alleged “factual findings” that the “maximum pay-out to the Lien Claimants
would be $1,500,000.00” and that therefore the “Fund would be available to pay out the
deficiency in the holdback” are not included in any agreed statement of fact or factual
finding by the Court, nor are the allegations accurate, Therefore, it would be pure
speculation by Mr. Drudi to conclude that there was no risk to BMO. BMO has never
agreed that the Private Mortgagees would be entitled to $11,000,000.00 in advance of the
lien claimants. BMO asserts that the Private Mortgagees maintained their priority argument
throughout the Htigation until the eve of trial, for tactical reasons. In further support of the
argument that the Private Morlgagees continued to claim priority over the lien claimants
until the eve of trial, we submit the following emails (and although some are matked
“Without Prejudice”, we believe we are entitled to use them as these are costs submissions):

TAB A - An email from Sonja Turajlich dated July 5, 2016 11:00 AM attaching a
letter from Emilio Bisceglia fo Mr. Drudi dated July 5, 2016 wherein he confirms
that the Private Mortgagees have “consistently taken the position that the private
mortgages were not taken for the purposes of financing the construction of lands in
_question.” He also asserts that the effect of this is that the Private Mortgagees are
“claiming priority with respect to approximately the $2,000,000.00 which is held in
trust by the Monitor.” He also concludes that the result of this would be for liability
to entirely fall upon BMO if the Private Mortgagees were t0 prevail in this priority
argument. He further concludes that Mr. Drudi has indicated to him recently that if
there is a deficiency in the holdback, the trades would be able to access and be paid
by the funds held by the Monitor, and he describes this as a “significant change in
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position” by the Private Mortgagees.

TAB B - An email from James Klein dated July 5, 2016 3:43 PM to Marco Drudi .~
and various people. In his email, Mr. Klein indicates that the “position of the Private R
lenders throughout was that there is nothing owing to the Trades and that the Private . ",
Mortgagees were not construction lenders but mortgagees with. priority over the” |

* liens.” Mr. Klein concludes that this was why it was necessary to keep BMO in the.
litigation. ' SRR o

TAR C - An email from Sonja Turajlich to Marco Drudi and others dated July 7,
2016 6:41 PM attaching & proposed Agreed Statement of Facts signed by coumnsel to
the lien claimants, but not signed by Mr. Drudi on behalf of the Private Mortgagees
wherein it is sought to have the parties agree that “Any Lien Claimant that proves its
claims will have priority over the mortgages of the Bank of Monireal and all of the
Private Mortgagees......... to the extent of any deficiency in the holdback....which
Holdback Deficiency is to be paid from the funds held by the Monitor.”

TAB D - An email from Emilio Bisceglia to Jeffrey Spiegelman dated July 9, 2016
at 10:03 AM wherein he states that “I view the matiers in very simple terms. I
believe that until last weekend it was clear the Bank was a necessary party given
Greenberg took the position the private mortgages were not taken to finance an
improvement. There was a break in this position when the first offers to settle were
sent after 3 years of litigation.” (It is believed by counsel for BMO that the reference
to the “first offers to settle” is to the offers to settle submitted by Mr. Drudi to Argo
Lumber and Newmar Lumber dated June 30, 2016 and set out in our previous cost
submissions as attachments). An email from Jeffrey Spiegelman to Bmilio Bisceglia
and Marco Drudi and others dated July 9, 2016 10:34 AM is also enclosed with
TAB D confirming BMO expected a motion would be brought at the start of day one
of the heating so that the Arbitrator could assist, if necessary, to craft an order or
make a ruling “permitting the Claims against the bank to be dismissed without
prejudice to the bank’s right to make cost submissions.”

BMO states that Mr. Drudi is once again entirely wrong in saying that there wes no risk to
BMO given his clients’ position throughout this matter. Furthermore, Mr. Drudi’s assertion
that the “miaxirmum pay-out to the Lien Claimants would be $1,500.000.00” is incotrect as it
ignores the lien claimants’ costs, and implicitly ignores any further costs accruing to the
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Monitor for its fees. BMO was always at risk of the Security being insufficient. BMO’s

counsel has also not failed to properly assess that the lien claimants would be in priority to

the Private Mortgagees, It is Mr, Drudi that, for tactical reasons, sought priority over thelien .
- claimants until the last minute, - leaving the issue of priority a fundamental issue to be - -
“determined in this Jitigation. While BMO believed that the lien claimants would ultimately. .

. hearing have proceeded, and it was Mr. Drudi’s clients that continued to maintain the .. .
" -position that they rank in priority to the lien claimants in the Security held by the Monitor. =+

4. We repeat for the reasons set out in item 2 above that there is an agreement on BMO’s
entitlement to costs as set out in Schedule D of the Partial Report/Award, and only quantum
is in issue in these costs submissions. If there is no such agreement, which is denied by
BMO, BMO has at no time taken the position that it is releasing its claim to have its costs
paid from the Security, and Mx. Drudi’s position in this regard suggesting otherwise is

- completely disingenuous as there would be no reason for the process set out in the said
Schedule D being put in place (which contemplates an advance payment to BMO for costs
from the Security) if entitlement was in issue after the said consent (Schedule D) was filed.
If Mr. Drudi’s position is that BMO has waived an entitlement to its costs being paid from
the Security that concession should have been extracted in a clear and explicit fashion from
BMO. In fact, and to the contrary, this agreement contemplates BMO having its costs paid
directly from the Security. The use of the words in Schedule D “after costs are fixed by me
should I reduce the Accounts/Bill of Costs”, words chosen by counsel for BMO and by Mr.
Drudi, make clear the entitlement of BMO to receive its costs from the Security is not in
issue,

5. Briefly, what Mr. Drudi believes the Referee would have ruled in a hearing is irrelevant.
However, the risk to BMO persisted. If is at least conceivable that the lien claimants would
have proven an entitlement to a general lien if the hearing proceeded. The Referee must
assume that anything was possible, as pleaded, as there bave been no factual findings in this
regard and no agreed statement of facts. Mr. Drudi appears to not distinguish fact from
fiction. None of these issues were ultimately litigated and any attempts by Mr. Drudi to
suggest factual or legal conclusions that have not been ruled upon must be ignored.

6. As noted in the emails above, Mr. Bisceglia and Mr. Klein agree that the Private
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Mortgagees made a “seismic shift” in their position on the eve of trial. While the Private
. Mortgagees did not directly seck that BMO assist in the financing of any settlements made .~ .
" at the last minute, up to that time, Mr. Drudi was prepared to unload all of the liability for
" the statutory holdback deficiency upon Bank of Montreal in the form of his position R
* throughout this long and arduous process that the Private Mortgagees have priority overthe 5.0 .
- lien claimants to the Security. 3 e

7 While it is true that counsel for BMO spent time in July discussing settlement with some of
the parties, what is beyond dispute is that I learned about the offers to settle from the Private
Mortgagees to Argo, Newmar Windows and various other lien claitants from the counsel
for the lien claimants well after the offers to settle were sent by Mr. Drudi, notwithstanding
the offers included Agueci & Calabretta as an addressee. BMO’s counsel was kept in the
datk by Mr. Drudi as to the ongoing negotiations between Mt. Drudi and the lien claimants’
counse) until the very last minute, This is part and parcel of his strategy to keep pressure on
the lien claimants because he knew that if I were involved in such negotiations that I would
be arguing strenuously that the lien claimants had priority over the Private Mortgagees to
the Security and this would negatively impact Mr. Drudi’s efforts. Nothing could be better
for the Private Mortgagees than having the lien claimants believe that there was some risk
they would lose priority over the Security.

8. It is absurd for Mr. Drudi to suggest that nobody ever requested of the Private Mortgagees
that they concede priority to the lien claimants, What exactly was the litigation all about
then? The lien claimants cleatly claimed priority over the Private Mortgagees in their
pineteen Statements of Claim, their Affidavits, their other materials filed, and in their
respective cross-examinations.

9, With respect to s, 86 of the CLA, BMO has not made bald assertions. If the Referee accepts
the assertions in these costs submissions, and specifically that the Private Mortgagees
continued 1o claim priority over the lien claimants until the eve of trial, then the Private
Mortgagees are to blame for keeping BMO in this litigation, and BMO’s costs payable from
the Security should be on a substantial indemnity scale.

10. We have .aiready tesponded to this assertion about what legal work rejates to the Reference;

ACLAW.CA



1L

12.

' AcuEal
CALABRETTA

_ BARRISTERS & SOLICITORS

flatly refused. As a result, the costs are being determined by the Referee.

Mr. Greenberg is a sophisticated lawyer and businessman, with extensive experience in -
mortgage matters, and he was wearing multiple hats in the project including investor . -
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o ﬁ@we{ier, it should be stated that I offered to have BMO’s costs assessed ‘it Mr. Driidi ’j_“s‘: .

(through his companies), and lawyer to some parties and escrow agent to others. He would ./

Mortgagees to maintain their claim to priotity. He also knew that by employing these tactics
BMO’s costs would rise significantly.

Generally as to the comments in item 12 of Mr. Drudi’s letter, counsel for BMO has been

~ involved in all manner of Bankruptcy and Insolvency Act (BIAYCCAA matters for almost

27 years including some of the largest, most contentious and exiraordinarily complex
BIA/CCAA matters in Canadian history (e.g. Nortel Networks, Air Canada, Olympia &
York, Eaton’s, Stelco, amongst others) acting for trustees, lenders, municipalities and
secured and unsecured creditors, many of which included complex construction lien issues,
including priority claims. It would be evident to anyone with any real and extensive
experience dealing with such BIA/CCAA matters outside of dabbling in the process that the
hourly rate that counsel for BMO is seeking is low relative to fees regularly sought in such
matters by litigation counsel. Finaily, it is beneath me o engage in name-calling or making
matters between counsel personal in nature. As such I prefer to take the high road insofar as
Mr. Drudi’s misguided and uninformed personal attacks on me are concerned. I merely
observe that those comments made in obiter about having “little experience” or that BMO
should have retained “experienced counsel with knowledge in construction lien issues” are
petty, inflammatory and untrue remarks that are not deserving of a response. .

All of which is respectfully submitted.

Yours very truly,

AGUECK & CALABRE

Pex:

. Jeffrey Spieg en‘{;;l‘

I8/

¢c. Marco Drudi by email: mdrudi@dakllp.com
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.- Jeffrey Spiegeiman

- Sonja Turajlich <sturgjlich@lawtoronto.com>
 July-05-16 11:.00 AM -
Lee Guarino; Marco Drudi; cclynick@cavaliuzzo.com; thenry@cava!luzzo com;.o
ahanif@cavalluzzo.com; dmg@goodmansolomon.com; fmegoid@gsnh com; Lori ‘l ;
Goldberg; rmazar@mazarlaw.com; szomorodi@zomorodilaw.com; Michael Mazzucs;

krish@rousseaumazzuca.com; monica@rousseaumazzuca.com; Jeffrey Splegelman; Lxda
Aghazadeh; Jeffrey J. Long
: el Jklein@kalaw.ca; ebisceglia@lawtoronto.com
Subject: L - "DUR LETTER RE: BMO INVOLVEMENT - Silver Streams Hornes {Puccms} Inc. |
“Attachments C e Ltrto Marco Drudipdf

7 plaase see attached.
Thank-you.

Sonja Turajlich

Lawyer

BISCEGLIA & ASSOCIATES
Professional Corporation

'Direct Dial; 905-685-3424

Main Tel: 805-695-5200 ext.206
Assistant: Lena 805-685-5200 ext. 200
Fax: 905-685-5201

NOTICE: This email, including any attachments, is CONFIDENTIAL and.may be PRIVILEGED. If you are not the intended recipient,
please notify the sender immaediately, and please delete it. E-malls cannot be guaranteed to be secure or error-free, The sender
therefore does not accept liability for any errors or omissions in the contents of this message. Should you wish to receive
communications by way of fax or hard copy, please notify the sender Immediately.



. BISCEGLIA & ASSOCIATES
PROFESSIONAL CORPORATION
BARRISTERS ~AT-LAW

~ WITHOUT PREJUDICE
July5,2016

“Marco Drudi - '

- Drudi, Alexiou, Kuchar LLP
Barristers-at-Law

7050 Weston Road

Suite 810

Vaughan, Ontario

LAL 8G7

Dear Sir:

RE: In the Matter of a Plan of Compromise or Arrangement of Silver Streams
Homes Inc., Silver Streams Homes (Puccini) Inc,, 2148893 Ontario Inc,,
2148990 Ontario Inc., 2147681 Ontario Inc, and 2148750 Ontario Inc.

As you know Mr. Greenberg has conslstently taken the position that the private morigages
were pot taken for the purposes of financing the construction of lands in guestion.

At paragraph 10 of his Affidavi, he indicates:

“Give the dates of registration of the Private Morlgages and the dates
and purposes of ihe advances thereunder, none of the Private
Mortgages were for the purposes of financing vonsiruction on the
lands in question. Instead the funds from the various advances under
thoge Private Morlgages were advanced from time to fime for non-
construction of purposes including the following:

{a)  To purchase and extend expired vendor take-back financing;

(b)  To re-finance third parly financing oblained fo acquire the
lands intially; -

(o)  To provide interest reserves; and _

(d)  To pay costs of the financing and provide working capital for
the Applicanis.”

As a result of your client's position, the practical effect is that he is claiming priority with
respect to approximately the $2,000,000.00 which Is held in trust by the Moniltor, -

7944 JANE STREET, SUITE 200, CONCORD, ONTARIO, L4K 4L5, TF;.LEPHONE: (805) 695-5200
X DIRECT DIAL: {306) 685-3100 FAX; (805) 625-6201
E-MALL: ebiscegiia@iawioronto.com
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consiruction loan.

.B_ank of Montreal no longer has to be a party to this proceeding,

7941 JANE STREET, SUITE 200, CONCORD, ONTARIO, LAK 4L6, TELEPHONE: {80F) 095-5200
DIRECT DIAL! (906) 685-3100 FAX: (305) 695-5201
E-WAIL: ebiscegia@iawtorontio.com

" As a resutt of your position, this has necessitated the Bank of Montreal being a party inthls =~
proceeding. If your client is entitled to all the funds held by the Monitor, and if there sa . .
deficiency in the holdback required to be maintained by the owner, liability would fallfo the” . .~ IR
Bank of Montreal,- which loan is clearly admitted to be for the purposes of financing &

o ln recent communications, you have indicated that if there Is a deficiency in the holdback,
" the trades would be able to access and bé pald by the funds held by the Monitor. If your -
client is agreeable to this, this Is a significant change in position, It may also mean thatthe

Could you please confirm your position. Please get back fo us quickly. If your dlientis

* -agreeable to this, we should formulate a formal consent order so as to shorten thehearing” - W
in this matter.
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< Jeffrey Spiegelman
From ,:' ‘V'f.: o ‘ ~ James Klein <jklein@kalaw.ca>

cSenty - July-05-16 3:43 PM .

T ‘ 'Marco Drudi 'Sonja Turajlich’; "Lee Guarino'; cclynick@cavalluzzo.com;
thenry@cavalluzzo.com; ahanif@cavaliuzzo.comy dmg@goodmansolomon.com;
finegold@gsnh.com; "Lori Goldbery’; rmazar@mazarlaw.com; | : o
s.zomorodi@zomorodilaw.com; 'Michael Mazzuca’; krish@rousseaumazzuca.con; ..~ =

;  monica@rousseaumazzuca.com; ‘Jeffrey Spiegelman’ 'Lida Aghazadeh'; Jeffrey J.Long" . .
" ebisceglia@lawtoronto.com; 'Robert Zigler' '
RE: OUR LETTER RE: BMO INVOLVEMENT - Silver Streams Homes {Puccini) Inc.

" WITHOUT PREJUDICE
Marco,

The position of the Private lenders throughout was that there is nothing owing to the Trades and that the Private
Mortgagees were not construction lenders but mortgagees with priority over the liens. Without agreeing that your

position is correct, BMO as construction lender definitely had liabitity for any holdback deficiency. As such BMO was a
necessary party. ‘

1f the Private mortgagess are consenting to the priority of any lien holdback deficiency being shead of their mortgages
then we can proceed forward with thizt consent and BMO would not be a necessary party although their evidence will

" be necessary. To be clear, it is BMO's lability, if the Private mortgagees are content that BMO's obligations for such
deficiency comes out of the proceeds held by the monitor, so be it. That Is an issue between the Private mortgagees and
BMO. Though it is not an argument | need to make, for all practical purposes any holdback deficiency would be added to
the BMO mortgage anyways and they are ahead of your client’s mortgages. :

As for any costs for BMO should they be sought or payable those are properly payable out of the monies held by the

monitor as those costs are added to thelr mortgage as well. Asa further matter, | understood that BMO was also
chalienging all the liens. .

James Kiein

Klein & Associates Professional Corporation
Barristers & Solicitors

Suite 1101, 390 Bay Street

‘Toronto, Ontaric MSH 2Y2

Tel: 416-366-0484, Ext. 225
Fax: 416-366-0442 °
iklein@kalaw.ca
www.kalaw.ca

o This e-mail message is privileged, confidential and subject to copyright. Any unauthotized use or disclosure is
prohibited, *™* .- - .
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- Jeffrey Spiegelman

Sonja Turajlich <sturajlich@lawtoronto.com>

July-07-16 6:41 PM : o

mdrudi@daklip.com; JSpiegelman@aclaw.ca; Lee.Guarino@aclaw.ca S
lena@lawtoronto.com; jklein@kalaw.ca; jlong@kmlaw.ca; rzigler@ cfflaw.com; - e SE
finegold@gsnh.com; goldberg@gsnh.com; rmazar@mazarlaw.com; Daniela Office; .
R David Goodman; Emitio Bisceglia o o
Subject: Re: Silverstream - WITH PREJUDICE Agreed Statement of Fact

. Attachments: - Agreed Statement of Facts.pdf
‘f"‘ieﬁpc:a:étancg; o High

~WITH PREJUDICE -
Marco & Jeffrey,

Eurther to the below, we attach the Agreed Statement of Facts signed by Lien Claimants counsel (we anticipate
hearing from Richard Mazar and Len Finegold/L.ori Goldherg tomorrow morning and anticipate no ssues).

Thank-you,
Sonja .

Sonja Turajlich

Lawyer

BISCEGLIA & ASSOCIATES
‘Professional Corporation '

Direct Dial: 905-695-3424

Main Tel: 905-695-5200 ext.206
Assistant: Lena 905-695-5200 ext.200
Fax: 905-685-52017

NOTICE: This emall, Including any attachments, is CONFIDENTIAL and may be PRIVILEGED. If you are not the intended recipient,
please notify the sender immediately, and please delete 1t. E-mails cannot be guaranteed 1o be secure or arror-free, The sender
therefore does not accept liability for any errors or omissions in the contents of this message. Shoukd you wish to receive
communications by way of fax or hard copy, please notify the sender immediately.

From: Emilio <ebisceglia@lawioronto.com>

Date: Thursday, July 7, 2016 at 11:30 AM

To: <mdrudi@dakilp.con>, <iSpiegelman@aclaw.ca>, <Lee.Guarino@aclaw.ca>

Ce: Sonja Turajlich <sturajlich@lawtoronto.com>, Lena Office <lena@lawtoronto.com:>, <fklein kalaw.ca>,
<jlong@kmlaw.ca>, <rzigler@cfflaw.com>, <finegold @gsnh.com>, <goldberg@esnh.comy, <rmazar mazarlaw.com>,
Daniela Office <daniela@lawtoronto.com>

Subject: Silverstream - WITH PREJUDICE Agreed Statement of Fact

WITH PREJUDICE

Marco & Jeffrey, .

The Lieh Claimante are prepared o agree fo the attached. We understand Jim Klein and Jeff Long will be signing it
shortly,
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~ Marco and Jeffrey (Splegelman), will you both confirm that your clients aere prepared to agree and sign off.

a _Emﬂip_B'i:écéglié? -
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Court File No.: CV-13-10362-00CL . -
ONTARIO - -
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1885, C.C-56, AS AMENDED

IN THE MATTER OF A PLAN OF COMPROMISE OF ARRANGEMENT OF
- SILVER STREAMS HOMES INC., SILVER STREAMS HOMES (PUCCINI) ING,,
+1 2148093 ONTARIO ING., 2148980 ONTARIO INC,, 2147681 ONTARIO INC.
AND 2147650 ONTARIO INC. '

AGREED STATEMENT OF FACTS

WHEREAS pursuant to the Order of The Honourable Mr. Justice Newbould dated January
8, 2015, lssues (as listed in paragraph 2 of the Order) with respect to the Construction Claims, the
Private Mortgagees, and the Morigagees (all as defined in the Order) wers refarted fo Duncan
Glaholt as Referee for hearing {the “Reference/Arbitral Hearing");

AND WHEREAS pursuant fo the Sixth Procedural Order of Duncan Glaholt dated January
13, 2018, the Reference/Arbitral Hearlng Is scheduled to start and finish over ten consecutive days
during the weeks of July 11, 2016 and July 18, 2016;

THE PARTIES HERETO DO HEREBY ADMIT the fruth of the following facts for the
purposes of the Reference/Arbltral Hearing:

1. Any Lien Claimant that proves its claims will have priority over the morigages of the Bank
of Montreal and all of the Private Morigagees (namely, DaPaul Management Limited,
388242 Onfario Limited, 53 Puccini Mortgage Corp., Nastell Investments Limited, and
Castle Lane Design Group Inc.) to the extent of any deficlency in the holdback
{(*Holdback Deficlency™, which Holdback Deficiency is to be paid from the funds held by
the Monitor. .

All of which Is agreed to by the undersigned.

July 2016

Marco Drudi

Counsel for the Private Morigagees,

Pucoini Mortgage Corp., Da Paul Management Limited,
388242 Ontario Limited, 53 Puccini Mortgage Corp.,

Nastell investments Limited and Caslie Lane Design Group Inc.
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2
July_z_ﬂ N B
s S
JafesKlein v 5:7&7;://%& o
oursel for Pilbro il Inc., Medi Group Incorporatéd,  « ~  °

Cardell Fiorring Lid., Foremont Drywall Inc.,

1882479 Onfario inc., 1382803 Ontario inc.,

2203579 Ontarlo Inc. ¢.0.b, Foremont Drywall Contracting,
Canadian Concrete Forming Limited, Pave Plumbing & . .
Heating Inc., E.D. Carpenters Lid., Solo Blectic Ltd.,, =
1865721 Ontarlo inc,, GM Exterior inc., Glancola

Aluminum

Juy 1 2016

Counse! for Argo Lumber Inc. and
Newmar Window Manufacturing inc.

b

fod S ﬁﬁ%bé

Lovi Goldberg/l.eonard Finegold
Counse! for Paris Kitchens, a Division of
Sanderson-Harold Company Limited

July__, 2016

Richard Mazar
Counsel for Alma Mechanical
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July___, 2018

Jeffrey Spiegelman/l.ee Guarino
Counse! for Bank of Montreal

Julyz % 8

O@ %4 {) it / B
Counsel for Ki'ng-cm Corporatio

5 Ty oA
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p Jeffrey Spiegelman

REDACTED DUE TO SOLICITOR AND CLIENT PRIVILEGE

" From: Jeffrey Spiegelman <Jeffrey.Spiegelman@aclaw.ca>
Sent: Saturday, July 8, 2016 10:34 AM
To: ebiscegla@lawtoronto.com

Ce: Marco Drudi; Jeffrey Spiegelman; jkleln@kalaw.ca; rmazar@mazariaw.com; Lee Guarino; Sonja Turajlich;
fsouza@lawtoranto.com . :
Subject: Re: Amended Order

Thank you for your ernail Emiiio. _

1 absolutely agree with you and Jim that B MO is no longer a necessary party to this proceeding and that it should be let
out Immediately. ‘

Please confirm that a motion shall be?brought first thing Monday at the outset of the hearing so that the Arbitrator can
assist, if necessary, to craft such order or make such ruling permitting the Claims against the bank to be dismissed
without prejudice to the bank's right to make cost submissions, _

Please also confirm, and Jim as well, that the Bank need not continte preparing for the hearing. In doing so alt parties
are limiting any further costs of the bank. ‘

| look forward to hearing from each of you in a timely fashion.

Thank You,

Jeff

. Jeffrey Spiegeiman
Pariner
Agueci & Calabretta
5700 Yonge Street, Suite 1110
Toronto, Ontario
M2M 4K2

JSplegelman@ACtaw.ca
ACLaw.ca '

Cn jul 9, 2016, at 10:03 AM, "ehisceglia @lawtoronto.com” «<sbisceglia@lawtoronto.com> wrote:
Without prejudice

~ Good morning



[ view matters in very simple terms, | believe that until last weekend it was clear the Bankwas a
necessary party given Greenberg took the position the private mortgages were not taken to finance an
improvement. There was a break in this position when the first offers to settle were sent after 3 years
of litigation. ‘ ‘

As a',resu.!t, | wanted {0 get the Bank out. So did fim and jeff.

,_1' dra_fted an agreed statement tracking Marco fanguage.in his e mail to us. Asitold leffrey, {can
-convert it to an order, | thought it was fair since | was using Marco's words. "

. in favour of Marco’s client i.e. that the monies should be treated “Phase by Phase”. Thatis notfalr, as
this is Issue 4 to be determined by the Referee.

| spoke to Jim. Both jim and | are prepared to convey to the Referee the position that the Bankis not a
needed Party in that the funds the obligations will come from the funds with the Monttor,

" \f there Is a fair order — maybe one that tracks the draft agreed statement of facts please send it and we
can consider. As noted, | am prepared to convert it to an order. | note all the lien cliamants, and leffery
agreed to the format so its just Marco that has not provided his consent.

Thank you ¥

Emillic

‘,.
e
sy L

canhot agree to the format of Marco’s draft order. It is hot falr. The draft order creates a presumption’ -
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'Duncan W. Glaholt, Referee ) Wednesday, the 28th™ |

Court File No. 13-10362-00CL

. ONTARIO SUPERIOR COURT OF JUSTICE SEROR
COMMERCIAL LIST

IN'THE. MA'I"I'ER OF THE COMPANIES’ CREDITORS ARRANGEMENTACT R.S C 1985 €.
RN - amended i
N THE MATI'ER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SILVER STREAMS HOMES

!NC.: SlLVER STREAMS HOMES {PUCCINI) INC,, 2148893 ONTARIO !NC 2148990 ON AR!O iN'
A 2147681 ONTARIO INC., and 2147650 ONTARIO INC

) day of September, 2016
)
FINAL REPORT/AWARD

(Pursuant to the Construction Lien Act) - ., -« 0 il

IN ACCORDANCE WITH the Judgment of reference of The Honourable Mr. Justice Newbould
dated 8 January 2015, {the “Judgment of Reference”} a Partial Report/Award. issued in this
matter on 11 August 2016, reproduced at Schedule “A”, attached; '

UPON READING submissions regarding facility costs by counsel for Argo Lumber Inc. and
Newmar Window Manufacturing Inc. dated 15 August 20186, by counsel for the Medi Group of
Lien Claimants on 16 August 2016 and by counsel for the Private Mortgagees dated 15 August
2016; submissions regarding 25 July 2016 costs by counsel for Silver Streams Homes Inc. on 17
August 2016 and by counsel for Argo Lumber and Newmar Window dated 23 Augﬁst 2016; and
subrissions regarding Bank of Montreal's costs by counsel for the Bank of Montreal dated 15
August 2016 amended 26 August 2016, by counsel for the Private Mortgagees dated 9
September 2016; reply submissions by counsel for the Bank of Montr_eal on 16 September
2016; reply submissions by counsel for the Private Mortgagees on 17 September ,2'03,5_;__ar.1d
further reply costs submissions by counsel for the Bank of Montreal on 21 Septe‘mpgr‘d 21

September 2016:
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l FIND AND DECLARE that the Partial Report/Award, Scheduie ‘A attached is. aff' rmed ..

an .ncorporated by reference mto this Final Report/Award,

C l FIND AND DECLARE that the amount of costs to whu:h the Bank of Montrea s
eri_'c_i':cled. pursuant to paragraph 8 (b) of the Partial Report/Award, fixed and asses‘sed‘ by_nr_ie:

‘néltiSi\}é' 'on eEl fees, disbursemen’cs and taxes, is 350,000.

E ORDER that any and all other claims for interest and costs arssmg fro this. refere

are ,drsmlssed

EasTe ORDER that the following payments be made forthwith by the Momtor in the. "

following priority:

a) First in priority, the Monitor shall pay the Lien Claimants the amounts found due
and owlng to them as set out in my Partial Report/Award, Schedme A hereto,
and upon payment each Lien Claimant's corresponding lien shall be discharged,
the certificate of action, If any, shall be vacated, and its lien action, if any,

&)
Cj ‘  together with all crossclaims, if any, shall be dismissed without costs; . . .. .. oo

i

b) Second in priority, the Monitor shall pay the Bank of Montreal, $50,000 in fult

satisfaction of the Bank of Montreal's costs of this reference;

" ¢) Third in priority, the Monitor shall pay to “Jack Greenberg, in Trust for Privéfe |
‘ Mortgagees”, the balance of the funds held with respect to the subject lands and

~ premises, up to but not exceeding the sum of $11,960,703.22. . ... Lo

'd) Fourth, any surplus remaining in the Monitor's hands after payments as above, if

any, shall be retained by the Monitor subject to further disposition by the Court,

Dated at Toronto, this 28th day of September 2016

Duncan W. Glaholt”
Referee
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e v e . . . SCHEDULE-A- - -

Court File No, 13-10362-00C

ONTARIO SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MA’TTER OF THE COMPAN!ES’ CREDITORS ARRANGEMENT ACI‘, R.S C. 1985 €. C-SG,
amended
N THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SILVER STREAMS HOMJ

NC SIL\IER STREAMS HOMES (PUCCINI) INC., 2148893 ONTARIO INC,, 2148990 ONTARIO INC
L 2147681 ONTARIO INC., and 2147650 ONTARlO !NC : '

i

Duncan W. Glaholt, Referee ) Wednesday, the 11th
) day of August, 2016
}
PARTIAL REPORT/AWARD

{Pursuant to Section 62{1){b) and Form 21 of the Construction Lien Act}

£

N ACCORDANCE WITH the judgment of reference of The Honourable Mr. fustice Newbould
dated 8 January 2015, (the “Judgment of reference”) the trial of the actions referred to on
Schedule “A” attached, commenced on 11 luly, 20186, at the City of Toronto, Ontario, in the
presence of counsel for the tien Claimants Pilbro 1l Inc,, Medi Group Incorperated, Cardell
Flooring Ltd., Foremont Drywall Inc,, 1387478 Ontario Inc, 1382503 Ontario Inc, 2203579
Ontaric Inc. cob Foramont Drywall Contracting, Canadian Concrete Forming Limited, Pave
Plumbing & Heating inc, ED, Carpenters 1td., Solo Electric Ltd., 1865721 Ontatlo Inc, GM
Exterior Inc., Glancola Aluminum Contractors Inc, counsel for the Lien Claimants Argo Lumber
Inc. and Newmar Window Manufacturing Inc., counsel for Puccini Martgage Corp., 53 Puccinl
Mortgage Corp., 388242 Ontario Limited, Dapaul Management Limited, Nastell Investments
Limited and Castle Lane Deslgn Group inc. {the “Private Mortgagees”), and counsel the Bank of
Montreal, all claims against Home Trust Company having been dismissed on consent without
costs by arder dated 29 June 2015, the claim by Trudel & Sons Roofing having been dismissed

on consent without costs by order dated 29 june 2015, and the claims agamst Foremost

(&1

Pt tie U
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”___I_\{Igg:'g_agg ‘Hoiding Corporation having been dismissed on consent without costs hy order dated
© September 2015; | | S

4:March 2015 and exhtbits thereto, filed on behalf of Argo Lumber Enc the affidavit of Lo
_ '_’AA'mbrosio sworn ‘24 March 2015 and exhiblts thereto, filed on behah‘ of Nawmar»Windo
j;':Manufacturlng Inc.; the affidavit of Nunzio Bitondo sworn 30 March 2015 and exhibits theret

’,{March 2015 and exhibits thereto, filed on behalf of Pilbro lif tnc; the aﬁ"dawt of Domin”'
'Montemurro sworn 24 March 2015 and exhibits thereto, filed on behalf of Medi Group
Incorporated; the affidavit of Gord Ellis sworn 13 March 2015 and exhibits thersto, filed on
behalf of Cardell Flooring Ltd.; the affidavit of Mary Montagner sworn 19 March 2015 and
exhibits thereto, filed on behalf of Foremont Drywall Inc, 1382479 Ontario Inc, 1382503
Ontario Inc., 2203579 Ontatio Inc. cob Foremont Drywall Contracting; the affidavit of Pat
Lamanna sworn 17 March 2015 and exhibits thereto, filed on behalf of Canadian Concrete
Forming Limited; the affidavit of Pat Di Stefano sworn 17 March 2015 and exhibits thereto, filed
on behalf of Pave Plumbing & Heating inc.; the affidavit of Sam Dibacco sworn 13 March 2015
and exhibits thereto, filed on behalf of E.D. Carpentry Limited; the affidavit of Sandy Ragno1
sworn 16 March 2015 and exhibits thereto, filed on hehalf of Solo Electric Ltd.; the affidavit of
fsmall Parmaksnzoglu sworn 16 March 2016 and exhiblts thereto, filed on behalf of 1865721
Ontario Inc.; the affidavit of John Glancola sworn 23 March 2015 and exh;b!ts thereto, filed on
behalf of GM Exterior Inc.; the affidavit of John Giancola sworn 23 March 2015 and exhlbits

thereto, filed on behalf of Giancola Aluminum Contractors Inc,; the af’r"davtt of Munira

Budhdeao sworn 8 July 2016 and exhibits thereto, fi led on behalf of Argy!e Hardwood &
Flooring Ltd.; and the affidavit of Jack Greenberg sworn 27 March 2015 and exhibits thereto,
along with the supplementary affidavit of Jack Greenberg sworh and filed 14 July 2016 ﬂEed on
bghaif-of the Private Mortgagees; | "
AND ON READING THE PLEADINGS AND PROCEEDINGS HEREIN AND CONSENTS FILED,
including the consents of the Private Mortgagees, the Bank of Montreal, and the lien
Claimants Labourers’ Union of North America Local 183 Members’ Benefit Trust Fund, 1865721

"AND upom REABING THE EVIDENCE FILED, including the Affidavit of Andreas Havenga sworn

‘:'ﬁ{ed on behalf of Con~Dram Company (1983} Limited); the affidavit of Tcnv Pileggi sworn 12;“

U
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o

.__and G:anco%a A!umtnum Contractors (ne., filed, no-one appearing for Renova Recychng or Argyi

~ Hardwood & Flooring Ltd. {although not a Llen Clalmant, a2 motion was fited on behalf of Argy‘

-3-

Company {1983) Ltd, Argo Lumber inc, Newmar Window Manufacturing Ing., ng—Con

_gConstructicn Corporation, 669857 Ontario Inc, o/a Alma Mechanical, Cardelt Floormg Limited o

‘.Foremant Drywall Inc. et al. carrying on business as Foremont Drywall Contracﬁng, Solo £Jectr

rmted 1‘865721 Ontaric inc,, GM Exteriors Inc, Pllbro I Inc., Medi Group Incorporate

m:te

anadian Concrete Fcrming Limited, Pave Plumbing & Heatmg Inc E D Carpenters: Ll

"Hardwoad & Flooring Ltd. and Is dealt with herein), or any of the Schedule c claimants “a§’

identified in the Judgment of Reference;

AND UPON HEARING THE SUBMISSIONS OF COUNSEL attending, including submissions made
on 14 July 2016 on behalf of the lien claimants Argo Lumber and Newmar Mechanical;

1. { FIND AND DECLARE that each of the persons named In Column 1 of Schedule A to
this Partlal Report/Award has a llen under the Construction Lien Act as against the fands
descnbed in Schedule “C” attached, in the amount shown opposite their names in Column 4 of
Schedule A, constituting a charge under section 21 of the Construction Lfen Act upon the
holdback required to be retained by the defendant-owners Silver Streams Homes Inc., Si!ver
Streams Homes (Puccini} Inc,, 2148893 Ontario Inc,, 2148990 Ontaric lnc 2147681 Ontarlo
lnc., and 2147650 Ontatio inc., for which the sald defendant-ownars are jointly and saverally

persoriaily liahle to the Lien Claimants

'+ ... FIND AND DECLARE that each of the persons named In Column 1 of Schadule Ato

this Partial Report/Award Is entitled to personal judgment in the amount set opposite thelr

names in Column 6 of Schedule A,

3. . { FIND AND DECLARE that the deficiency in holdback required to be kept by the
Defendant Owners, Silver Streams Homes Inc., Silver Streams Homes (Pucctnl) ine., 2148893
Ontario inc 2148990 Ontario inc., 2147681 Ontarlo Inc., and 2147650 Ontaric [nc under the
Construction Lien Act with respect to each Lien Claimant is the amount set out in Coiumn 4. of

299

Ontario Inc,, Paris Kitchens, a Division of The Sanderson-Harold Company Limited, Con-Drain
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f'.m Column 7 of Schedule A to Puccml Mortgage Corp. is $1,612,338. 61 to 53 Puccmi Mortgagel
?Corp is $3 279, 784,31, to 388242 Ontario Limited is $1,5686,246. 61 ic Naste[l Investments;

Limited $4,875,419.77, and to Castle Lane Design Group Inc. is $626,914.92 for an aggregate

amount of $11,960,703.22.

6. | ORDER that all claims by all parties against the defendant Bank of Montreal be and

the same are hereby dismissed, on consent, without costs.

7. | I ORDER that the following payments be made forthwlth by the Manitor En the
foliowing priority

g} First In priority, the Monitor shall pay the Lien Claimants the amou;lts fbuh'd due
and owing to them for deficiency In holdback as set forth in Coturnn 4 of
schedule A, and upon payment each Lien Clatmant’s corresponding lien shall be

.. discharged, the certificate of action, if any, shall be vacated, and its {ien action; if

any, together with all crossclaims, if any, shall be dismissed without costs; -

b} Second in priority, the Monitor shall pay the Bank of Mantreat,. or as it méy ‘ln‘
writing direct, the Bank of Montreal’s costs of this reference fixed and assessed
by me inclusive of all fees, disbursernents and taxes according ta the procedure

. set out In the consent of the Private Motrtgagees and Bank of Montreal annexed

as Schedute D hereto;
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o c) Third in priarity, the Monitor shall pay to ".lack Greenburg, in Trust for Prtvate

Mottgagees”, the balance of the funds held with respect to the subject !ands ar ;
premzses, p to but not exceeding the sum of $11, 960, 703 2?.

d) Fourth, any surplus remaining in the Monitor’s hands after payments as abcve,

any, shall be retained by the Monitor subject to further dispcsition by the Com’t

he resoiut]on of this complex matter there shall be no further costs awardad to any partv':"

Dated at Toronto, this 11th day of August 2016

Duncan W, Glaholt
Referee

RN
%
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. Column 1 “Column2 | Col.3 | Column4 | ColumnS | = Columnb.: | = |
: _ Principal Costs Lien Interest " Personal . ‘:‘ Primarv 'D" btor
‘ entutled to amount {(non- Judgment
N Constructlon Llen lienable) {claim and
e interest)
-~ {incl.] fincl] | $25,000.00 | $3,522.99 598 359 70 ‘ilver Strez
5 : y ‘(Puccsm} Ac: 7
YR2016863 2148893 Ontario
inc,, 21485950
Court File No, CV- Ontario Inc.,
13-116355-00 2147681 Ontario
inc., and 2147650
Ontario Inc.
Pilbro Hlf inc. fincl.] {Incl] | $91,798.91 | $19,763.85 $574,117.67 | Silver Streams
Homes Inc., Silver
Lien reg, as: Streams Homes
YR2056986 {Puceini) Inc., -
L 2148893 Ontario
Court File No. Inc., 2148990
CV-13-116840-00. . Ontario Inc.,
; 2147681 Qntario
inc., and 2147650
s Ontarie Inc,
Medi Group fincl.] [tncl] | $99,714.00 | $18,598.79 §540,273.79 | Silver Streams
incorporated | Homes Inc,, Silver
S Streams Homes
Lien reg. as: {Puccini) Inc.,.. ..
YR2057173 2148893 Ontario
o Inc., 2148590
Court File No, Ontario Inc., .
£v-13-116838-C0 2147681 Ontario
inc., and 2147650
. Ontario Inc. .
Cardell Flooring Ltd. lincl] {incl.] | $24,663.34| $3,384.17 $98,306.27 | Silver Streams.
el Homes Inc., Silver
Lien reg. as: Streams Homes
YR2057568 {Puccini) Inc,,




Heating Inc.

Lien reg. as:
YR2057677

-7 -
| Column2 | Col.3 | Columnd | Column3 Column 6 .
" |"-principal | Costs Lien Interest Personal -
- - amount {non- : Judgment
lienable) {claim and_ L
‘interest) . -
... | 2148893 0ntario. |
“ourt File No. < i | Ine, 21489907 ¢
5| CV-13-116835:00 - o - - | ontario i
. S - 42147681 Ontarlo.;.; e
] Iné,, and: 2147650’ e
S L Ontaﬂo e
"~'=""ﬁ.Foremont Drywa!i . [inck] [incl) | $61,261.57 | $15,493.60 $450,071.53 SllverStrezims" :
Inc./1382479 | Homes Inc., Silver
Ontario Streams Homes
Ine./1382503 {Puccini} Inc.,
Ontario 2148893 Ontario
Inc./2203579 Inc., 2148990
Ontario Inc./c.0.b. Ontario Inc,,
Foremont Drywall 2147681 Ontario
Contracting Inc., and 2147650
N Ontario Inc.
Lien reg. ast
YR2057675
Court File No.,
Cv-13-116837-00
Canadian Concrete [Incl.] Incl] | $60,619.38| $7,708.03 $223,909.71 | Silver Streams.
Forming Limited Homes Inc,, Silver
Streams Homes
Lien reg. as:. ] {Puccini) inc.,.
YR2057676 2148893 Ontario.
- inc., 2148990
Court File No, Ontario Inc.,
CV-13-116834-00 2147681 Ontario
Inc., and 2147650
T Ontario Inc.
Pave Plumbing & [incl.] fincl.] | $26,198.70 | $8,103.82 $235,406.77 | Silver Streams; ..

Homes Inc., Silver
Streams Homes
(Puccini) Inc.,
2148893 Ontario
Inc., 2148990




.-
: -~ Columnl. .. .| Column2 | Col.3 Column4 | Column5 Column g .-
#:Name'ofperson | Principal | Costs tien Interest © Personal, | 7 Pri
, ntitied to. amount (non- " judgment |0
"'Construction Lien lienable) {claimand " | .
2 SRt interest) © | .-
€V-13-116839-00,
E. D.’Carpenters Ltd. {Incl.] fincl] | 518,527.89 | $11,717.90 | - $340,391.91 | Silver Streams - ;.
Streams Homes
Lien reg. as: {Puccini) Inc.,
YR2058240 2148893 Ontarlo
Inc., 2148980
Court File No. Ontaric Inc,,
CV-13-116836-00 2147681 Ontario
6 inc., and 2147650
o . Ce Ontario inc, -
Solo Electric Ltd. linel.] lincl.] | $30,362.23 | $6,644.27 $193,008.43 | Silver Streams
L Homes Inc., Silver
Lien reg. as: Streams Homes
YR2058688 {Puccini} Inc.,

T oo 2148893 Ontario
Court File No. Inc,, 2148850
CV-13-116841-00 Ontario Inc., .

2147681 Ontario
Inc., and 2147650
' | Ontario Inc.
1865721 Ontario [inch] lincl] { $20,575.55| $3,262.82 | $94,781.37 | Silver Streams .. |
Inc. Homes Inc., Silver

o , Streams Homes
Lien reg. as: {Puccini) In¢c., .
YR2059379 2148893 Ontario

L inc., 2148990
Court File No.. . Ontario InC.,; . .
CV-13-116833-00 2147681 Ontario

inc., and 2147650
OntarfoIng. .
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YR2048904
Court File No.
CV-13-116890-00

Newmar Window
Manufacturing Inc,

-0.
Column 1 Column2 | Col.3 Columnd | Columns Columné Column 7
... Name of person Principal Costs Lien Interest Personal .. .| Primary Debtor
entitled to amount {non- Judgment
. | - Construction Lien lienabie) {claimand |
Pl e interest) -|. -
| GM Exteriorine.. | . [incl] fincl]| $9,451.58 | $1,628.42| . $48,187.62 | Silver Streams ;. :
Lienreg.as:” " o
|'YR2062198 - | (Puccini) |
N NI © |-2148893 Ontario -
.| Court File No, * Inc.; 2148990 % 1.
| €V=13-117058-00 ‘OntarioInc., -~ ¢
- 2147681 Onitarlo
inc,, and 2147650
: Ontario Inc.
Giancola Aluminum {incl.] [incl.] | $16,265.36 | $2,888.23 $85,467.23 | Silver Streams
Contractors Inc. Homes Inc., Silver
Streams Homes
, (Puccini) Inc.,
Lienreg, as: . 2148883 Ontario
YR2062199 Inc., 2148950
e e Ontario Inc,,
Court File No. 2147681 Ontario
CV-13-117059-00 ihc,, and 2147650
l o = Ontario In¢,
LLUNA, Local 183 [incl.] [Incl.] $7,500.00 §787.70 $23,355.71 | Silver Streams .
etal. Homes Inc., Silver
o Streams Homes
Lien reg. as: {Puccini} inc., ,,
YR2050961 2148893 Ontario
B Inc., 2148920
Ontario Inc,,. .,
2147681 Ontario .
Inc., and 2147650
o Ontario Inc,
Argo Lumber inc. fincl.] [inel] § $140,000.00 50 S0 | Silver Streams
| tien reg. as: collectively Homaes Inc., Silver

Streams Homes
{Puccini} Inc., ., .
2148893 Ontario
Inc,, 2148990
Ontario Inc.,
2147681 Ontario
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-10 -
. | Column2 Col. 3 Column 4 Column5 | Columns:.. .Column?. . .
.| Principal | Costs Lien Interest personal -1’ anary Debtor
- : amount {non- “Judgment .| S
fienable) | {claimand ..
lnterest)
8 -} Inc,, and 2147650""*- '
[ Lenreg.as: - . Qntarso
‘YRZOSOZ?? A
1 Court Fi!e No
b Cve13- 116991»00 | A B U
King-Con:: [incl.l- lincl] | $15,000.00 | $3,724.56 ~,{_$108;293;79j 'Silver Streams
Corporataon T Y Homes inc. Sitver
Streams Homes
Lien reg. as: {Puccini) Inc.,
YR2049079 2148893 Ontario
fnc., 2148990
Court File No. Ontario Inc.,
CV-116857-00. 2147681 Ontario
D Inc., and 2147650
e n Ontario Inc.
The Sanderson- . [tnel.] fincl.] | $45,000.00 ; $7,282.91 $211,152.91 | Silver Streams
Harold Company - Homes Inc., Silver
1.td., Paris Kitchens Streams Homes
{Puccini) Inc.,
Lien reg. as: 2148893 Ontario
YR2058638 Inc., 2148990
Ontario Inc,
Court File No. 2147681 Ontario
Cv-15-539365 . Inc., and 2147650
. . Ontario Inc. .
6569857 Ontario Inc. [inch] [Incl.] | $25,000.00 $3.733.38 |  $112,020.38 | Silver Streams.
ofa Alma Homes Inc., Silver
Mechanical Streams Homes
S B (Puccini) inc., ;..
Lien reg. as: 2148893 Ontario
YR2060246 Inc., 2148950
R SO S Ontario Inc.,, ;.
Court File No, 2147681 Ontario
CV-13-117214-00 fnc., and 2147650
Ontario Inc.
TOTALS . $717,938.52
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-11-

e Column2 | Col.3 | Column4 | Columnb Column 6 , Column?’
Name'of person | Principal | Costs Lien Interest ‘Personal - | Primary Debtor :
titled to - amount fnon- | Judgmentiil i i
Constructiontien |- - = B Jlienable) | {claiman
SRR interest)
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. Schedule B Non-lien claims, personal judgn’ien’é oﬁ'ly"f-, L

“Columnl Column 2 Column 3 Columnh 4 Columnb

‘Name of person Principal Costs interest Personal ‘Primary Debtor
ntitled to personal judgment SRR
B judgment only amount
Lo (claim and
o : | interest) |
A ﬁ&i&bdédi' $129,516.11 | . 5| §4,226.95 | $188,743.06 | Sllver Streams Homes Inc.
: Ffoorang Ltd ' . | Sllver Streams Homes {Pu
‘ g fne., 2148893 Ontarso ey
¥ 2148990 Ontario Inc.; 2147581‘;
Ontatio Inc,; and 2147650
Ontario inc.
TOTAL: ° $133,743.06

()



~18 -

SCHEDULE C Legal Description

et Plan 6514249, Town of Richmond Hl;PIN: 03206-3418 {Lﬂ -
# ".:‘Lot 23, Plan 65!\/14249 Town of Richmond Hill; PIN: 03205~3440 (LT);,'_"'
,l _..Lot 24, Plan 6504248, Town of Richmond Hill; PIN: 03206-3441 (l:r)",
1 “ Lot 18, Plan 65M4331, Town of Richmond Hill; PIN: 03206-3502 (LT)“ SR

" Lot19, Plan 65M4331, Town of Richmond Hill; PIN: 03206-3502 (LT} S |

Lot 20, Plan 65M4331, Town of Richmand Hill; PIN: 03206-3503 (LT}
Lot 22, Plan 65M4331, Town of Richmond Hill; PIN: 03206-35G5 (LT)
Lot 23, Plan 65M4331, Town of Richmond Hill; PIN: 03206-3506 {LT)
Lot 24, Plan 65M4331, Town of Richmond Hill; PIN: 03206-3507 {LT)

Lot 25, Plan 65M4331, Town of Richmand Hill; PIN: 03206-3508 (LT)

309
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.. SILVER STREAMS HOMBS INC, SILVER STREAMS HOMES (PUCCING INC,, |
. 2148993 ONTARIO INC, 2148990 ONTARIO INC.; 2147681 ONTARIO INC. -

SCHEDULE D P
Court File No CV-13:10362-

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

[N THE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT ET. AL -
R.S.C. 1985, C.C-36, AS AMENDED R

N THE MATTER OF A PLAN OF COMPROMISE OF ARRANGEMENT OF -

AND 2147650 ONTARIO INC,

CONSENT

THE PARTIES HERETO, Pucoini Mortgage Corp., 44 Puceini Mottgage Corp,,
388242 Ontario Limited, Dapaul Management Limited, Nastell Investments Limited,
Castle Lane Design Group Ine and Bank of Montreal, by their lawyers, conselit 1o the
Procedural Order attached hereto and centify that no party to this proceeding is under
any legal disability.

Date: &Arg\z \"5! A

e

il Ajexiou Kuchar LLP
7050 Weston Road, Suite 610
Vaughan, Ontario L4L 3GT

Marco Drwdi
Tel: (905) 850-6116 / Tax: (905) 850-9146

Lawyers for Puecint Morigage Corp., 53
Puccinl Mortgage Corp,, 388242 Ontatio
Limited, Dupaul Management Limited,
Nastell Investnents Limited, Castle
Lane Design Group Ine.
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‘Ag toi & Calabreta o ‘
5700 Yonge Strest
Suite 1100,

North York, Ontario, . L
Lawyers for Bank of Montreal:



- - _INTHE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENTS ACT;

Court ile No.: CV-13-10362-00CL,

ONTARIO -
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

K R.S.C. 1085, C.C36, AS AMENDED - ..}
IN THE MATTER OF & PLAN OF COMPROMISE OF ARRANGEMENT OF

-BILVER STREAMS HOMES INC,, SILVER STREAMS HOMES PUCCINIY NG, -
| 21_48993 ONTARIO INC., 2148990 ONTARIO INC.. 2147681 ONTARIO INC. .. '

AND 2147650 ONTARIO INC,

PROCEDURAL ORDER #

An issue has arisen between the Bank of Monteeal and the Private Motigagees
regarding the costs claimed by the Bank of Montrea] in relation to this Reference and
the source of the finds to pay such costs.

On the Consent of the Defendants Puecini Mortgage Corg., 33 Puccini Mortgage
Corp., 388242 Ontarioc Limited, Dapaul Management Limited, Nastell Investments
Limited and Castle Lane Design Group Inc. and the Bank of Montreal,

1. 1hereby direct that the Monitor pay, ona without prejudice basis, from
the funds held by the Monitor, after payment of the amounts found to
be payable to the Lien Claimants from gaid funds, but before payment

- of the emounts owed fo the Defendants, Puccini Mortgage Corp., 53
Puccini Mortgage Corp., 388242 Outario Limited, Dapaul Managoment
Limited, Nastell Investments Limited and Cagtle Lane Design Group
Inc.(the “Private Mortgagees), the legal costs incurred by Bank of
Montreal (“BMO*) arising in relation fo this Reference which have not
been otherwise reimbursed, on the following terms and conditions:

() By no Iater then August 15, 2016, BMO shall deliver to the
Monitos, and to the lawyers for the Private Mortgagees, copies of
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a1l Accounts received by BMO and to be paid by the qufztor (t'ﬁe'f

(b) By mo later than August 15, 2016, BMO will provide to the Private:
Mortgagees, and file with me, a Bill of Costs, the dockets of the

. lawyers involved in the Accounts and, where requested, will -
provide to the Piivate Morigagees copies of the invoicesfreceipts -
for disbursements; ‘ ST

(c) The payment of the funds to BMO will be without prejudice to the
rights of the parties herein and BMO will execute a reimbursernent
agreement in favour of the Private Mottgagees wherein BMO
agrees to reimburse the Pyivate Mortgagees after costs ave fixed by
me showld 1 veduce the Accounts/Bill of Costs;

(d) T will set & date for the half-day heatlng on the costs 10 be heard not
" {ater than September 15%, 2016, Where the amount paid by the

Cm? Motdtor pursuant to this Order to BMO exceeds the amount of
costs | order payzble to BMO, BMO shall remit the excess payment

to the Private Mortgagees within 15 days fromn my fnding;
however, if at the time of my finding the Monitor has not yet paid
the costs of BMO, then the Monitor shall pay fo BMO, from the -
fund, the amount T oxder payable to BMO as costs; and L

(¢) Within 10 days from receipt of the payment by the Monitor to
BMO, BMO is to register a discharge of their Mortgege on Lot 18,
M-Plan 65M4331,

ALL OF WHICH IS ORDERED AND DIRECTED THIS DAY OF
JULY, 2016 s o

DUNCAN W. GLAHOLT, REFEREE

s
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Cout File No: 13-10362:00CL -,

. -ONTARIO ,
SUPERIOR COURT OF JUSTICE R e

he matter of a'reference under the Construction Lien Act, RS.0. 1990 c C 30 as amended o

' And in the matter of R. 54, Ontario Rules of Civil Procedure '

_UNCAN W. GLAHOLT Referee

" 28 September 2016 .
_'13«10362—00CL e i
" In'the Matter of a Plan of Compromise or Arrangement of Si!ver Streams : ‘
-~ Homes Inc,, Silver Streams Homes (Puccini) Inc., 2148993 Ontario inc., 2147681 i
o (}ntario Inc. and 2147650 Ontario inc. ST D

REASONS
28 September 2016

(1] On 11 August 2016,  issued reasons for a Partial Award/Report of the same date. The
original intent of issuing a Partial Award/Report was to allow monies to flow to the Lien
Claimants while relatively small residual issues of costs as between the Private

. Mortgagees and the Bank of Montreal were resolved.

2] Then matters became somewhat more complicated. Although | had reduced my own
<l gecount up to and induding 11 August 2016 by $13,783.95, such that there were no
Referee costs beyond the initial deposits ordered by Justice Newbould on 8 January
2015, two additional costs-related disputes emerged:

a. Facility costs: Counsel for Argo and Newmar wrote on 15 August 2016 taking
issue with costs of the reporter’s facility in which we conducted our hearings.
This position was supported by counsel for the Lien Claimants on 16 August
2015, and opposed by counsel for the Private Mortgagees on 15 August 2015.
The bill from the reporter’s facility amounts to $3,888.52 and covers the period
11 to 14 July 2016. | deal with this issue under the heading “Facility costs”
below.

b, 25 July 2016 costs: Counsel for the Silver Streams defendants wrote on 12

" Aligust 2016 seeking leave to make submissions on the costs of an attendance
arranged for 25 july 2016 to hear argument on the claim of Argo and Newmar
for full indemnity costs in the amount of $8,500. | deal with this issue under the
heading “25 July 2016 costs” below.
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“Finaily, there'is the executed issue of costs as between the Pt"ivafe“i\.‘nqt‘tg’ég"egi’s}'aﬁ'd-%—iieﬁ
‘Bank of Montreal: | - T L
- _a_;., -The Bank of Montreal's revised bill of costs filed 26 August 2016 Ci'a:im;ed_;‘- Ll :
* $375,855.00 for fees, $1,409.57 for disbursements and HST, for a total of -

b, The Private Mortgagees made “Cost Submissions” on 9'Sept'é_mbér“_’20'ij6‘..

c.- The Bank of Montreal made “Reply Costs Submissions” on 16 September 20i6."*j_-' - )

" These “Reply Costs Submissions” prompted an email to me and the bank’s = - R

. counsel from counsel for the Private Mortgagees on saturday, 17 September - .

" 2016, providing reply submissions under 12 headings keyed to the paragraph "
numbers in the Bank of Montreal’s “Reply Costs Submissions”.

d. This was followed on Monday, 19 September 2016 by an unsolicited telephone

call to me from the Bank of Montreal’s lawyer, in the absence of counsel for the
Private Mortgagees, wishing to make ‘reply’ submissions to the Private

i3 b, Mortgagees’ Saturday, 17 September 2016 email. Ex parte contact like this
strongly discouraged, even for simple scheduling matters like this, however | felt
it bast at this stage to bring closure to these proceedings in short order, without
a further expensive round of submissions on the need for reply. | advised counsel
for the Private Mortgagees and the Bank of Montreal that | would consider only
genulne reply by the Bank of Montreal, to be received no later than close of day
Wednesday 21 September 2016,

e. The Bankof Montreal's “Further Reply Costs Submissions” arrived on J
Wednesday 21 September 2016.

(4] | have carefully considered all submissions made and all arguments advanced, | have
thoroughly read all briefs and all exhibits. Any failure on my part to specifically recite or
describe any such argument, brief, exhibit or conclusion in these Reasons does not
change the fact that they were all carefully read and considered by me in reaching my
conciusions. | Haye specifically excluded any consideration whatsoever of anything said
to me by-'c'o‘u‘nsél for the Bank of Montreal In their unsolicited call to my office on 19
September 2016.

Facility costs

[5] At paragraph 37 of my Reasons on the Partial Award/Report, | noted my understanding
that “[alil facility costs prior to the 25 July 2016 hearing of the Argo and Newmar -



316

interest hearing were to be borne, | understand, in some consensual fc}shion by the xiiéh;‘s e
Claimants and Private Mortgagees.” LT ,

ounse! for Argo and Newmar, supported by counsel for the ”Meds Clzent” Iten . _
dalmants, points to paragraph 4 of the Order of Justice Newbou!d dated 8 January 2015 .
d:rectmg this reference, and paragraph 26 of the Initial Order dated 17 December 2013
: prowding that any additional “costs of the Referee” were secured by an Admtms‘cratron

:Charge and are to be paid by the Monitor. This of course begs the questaon as to :
y hether the facilities costs were “costs of the Referee”, or costs to be borne in some

‘__néensual fashnon by the parties. -

‘.Counsei for the “Medi Client” lien claimants pointed out that as some Iaen c!aamants T
attended the hearing and some did not, but all benefited from the settiement, saddimg

any particular group of lien claimants with aven this small amount would be unfair and

“quite frankly . . . difficult to collect at this point.” In 26 July 2016 submissions, the point

was made (among others) that the hire of a hearing room was a necessary incident and
unavoidable cost of retaining a Referee, as “[ijt is not as if the hearing could have been
conducted ina phone booth”, and that the whole sense of the settlements reached was

that the Lien Claimants have no further responsibility for costs.

(8] in response, counsel for the Private Mortgagees noted that the Administrative Charge
was just that, security for payment, not a pre-determination of responsibility for costs, a
jurisdiction which the Judgment of Reference granted to me as Referee. . :

9 In order that the reporter’s business not be inconvenianced by this debate, 1 paid their
bill in full mysetf in the amount of $3,888.52 on 13 September 2016, merely as a
courtesy to the reporter who had accommodated our on-again, off-again week of
adjournments leading up to the settlement.

{16] On balance, | am persuaded by the arguments made by the Medi Client group of lien
cialmants that costs beyond the $100,000 deposit are to be borne by the Monitor, and
thit the settlements were intended to cut off any further exposure of the Lien Clatmants
for costs. Therefore | will record the $3,888.52asa dishursement in iy fi f‘ nal bill to the
Momtor to be issued following release of my Final Award.

25 Juiy 2016 costs

_ [11] C‘.ounsei for the Silver Streams defendants wrote on 17 August 2016 claiming full

s indemnity costs of $8,500 inclusive of fees, taxes and disbursements,; or partial
mdemn!ty costs of $5,300, for opposing the cost and interest claims of At'go and



'fNewmar A 19 July 2016 “without prejudice” offer of judgment in the amount $1 SGG ali
:_tnékusive, agamst the Siiver streams defendants, in favour of Argo and Newmar, p!u
pérsonal judgment for Courts of Justice Act Interest of apprommatelv $12 OOO was
..anciuded wzth these submissions. : '

: Counsel for Argo and Newmar responded by letter on 23 August 2016 citing McDona!d
A .Amshmabek Police Service [2007] O.1. No, 424 for the proposition t that “costs of costs
“dre generalEy not awarded except in unusual circumstances, which.in their view d:d not o
ex;sf n thzs case It was argued that there are no circumstances in thrs case to support B
.'Clélm for ‘substantial indemnity costs, In addition, the quantum of costs was chalienged j' “a

"on varlous grounds -

- {a3] Whlle the Siiver Streams defendants prevailed on the issue of costs and interest, thezr
offer of judgment involved credits that might have required clarification and it was not
unreasonable therefore that the Argo and Newmar costs claim proceed. As provided at
paragraph 8 of my Partial Report/Award, the exceptional cooperation of counsel and
parties in the resolution of this complex matter argues strongly in favour of no further
costs being awarded to any party especially on issues of costs. No costs are awarded to
the Silver Streams defendants on the Argo and Newmar claims for costs and interestin
th;s reference.

BMO costs claimed against the Private Mortgagees

514] On 15 August 2016 | received copies of accounts and a 8ill of Costs from lawyers for the
Bank of Montreal current to 18 June 2016. A further account for the period 18 lune
2016 to 22 August 2016 followed on 26 August 2016. The amount claimed on a full
i_ndemnity scale was $426,125.72 inclusive of fees, disbursements and taxes.

[15] On 8 September 2016, ! received costs submissions from the Private Mortgagees, which
! wo;jld summarize as follows:

a. Asto liability:

i, The settlement in which the Bank of Montreal participated wason a
wwithout costs” basis, and the Bank of Montreal neither sought nor
obtained costs against the Lien Claimants. This restricts any claim that the
bank may have for costs to matters exclusively at issue between the Bank
of Montreal and the Private Mortgagees.

ii. There were no cross-claims or other matters directly in dispute between
the bank and the Private Mortgagees. Any proceedings that increased
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-+ costs, such as the November 2015 application to compet Bank of :
" . Montreal records and answer undertakings, were tmtuated by the L(en
C!a:mants, not the Private Mortgagees.

b As to scaie and quantum

““". -_i. Sca!e cannot be determined by reference mortgage documents to WhiCh
" the Private Mortgagees were not partles B RIS

i, Nothingi in the Private Mortgagee’s conduct on thiS reference dnsplaces

A the presumption of partial indemnity costs. In fact the conduct of this
L matter as between the Private Mortgagees and the Bank of Montreal was

one of marked cooperation throughout this matter,

. The fees claimed in the amount of $375,855.00 are disproportionate to
the stake the bank had In the matters at issue and the bank’s peripheral
role in the whole process. This claim is three times the faes of the lawyers
for the Private Mortgagees who held the labouring oar. Moreover, the
Bank of Montreal’s claim includes significant non-reference related time
entries {such as the collateral Tarion proceedings before Justice Wilton-
Siegel), leaving about $130,000 of fees related to the reference, at most.

iv. Rates and time charged were also challenged,

c. ltisthe Private Mortgagee's submission that no costs should be awarded to the
Bank of Montreal, or, if awarded, on a partial indemnity basis only, in the
amount of $40 — 45,000 plus disbursements of approximately $1,500 and
associated taxes. - }'

[16] The Bank of Montreal’s “Reply Cost Submissions” advanced arguments [ would -
summarize as follows:

a. The bank relies upon its standard charge terms with its borrower, Silver Streams,
entitling it to indemnity. The bank also relies upon its acknowledged priority over
the Private Mortgagees. The bank argues that it can simply tack any costs of
recovery onto its mortgage debt, “thereby in effect binding third parties who are
subsequent in priority on title so as to lessen their security in the project.”

h. The bank afgues that as long as there was any possibility that the Private
Mortgagees might take priority over the Lien Claimants in a way that wouid
leave the Bank of Montreal exposed for deficiency in holdback, there was
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) sufficient adver51ty in interest between the bank and the Private Mortgagees to PR
o 'ground an award of costs. This argument is repeated 3 number of ways o
.throughout the bank’s submissions, con '

., -The bank argues that unt(l the Private Mortgagees conceded some pnorsty to the
, L;en Claimants on 8 July 2016 {the bank calls thisa ”sersm:c shg”i") the bank had

y - no choice. but to participate. This argument, also made in a variety of ways in the
o Reply Cost Submissions, is that priority should have been conceded sooner, and
- that this conduct justifies an award of costs in favour ofthe bank as agamst the Rt
' «Private Mortgagees S

e “The bank states that “[a}s g consequence of the fact:cs emp!oyed by the anate NRTE
Mortgagees In causing BMO to be kept in this litigation, the Private Mortgagees

were able to negotiate favourable settlements with all of the fien claimants . .

The bank views the Private Mortgagee's defence of the lien claims as a mere

gambit to force down their settlement value at the hearing itself. The bank says

that it had no involvement in the settlements made between the Private
Mortgagees and the Lien Claimants, and alleges that it was “excluded” from

those negotiations.

e. The bank relies upon s. 86 of the Construction Lien Act to claim substantial
indemnity costs, and Rule 57.01{1} as to the factors | should consider in assessing
guantum on that scale. As to quantum, the bank argues carefully each of the
considerations enumerated in Rule 57.01. | have considered all of these most
thoroughly. Each allegation by the Private Mortgagees as to quantum is
discussed and counter-argued.

1

£ The bank is also of the view that my jurisdiction extends to costs incurred
outside of this Reference, relating to the underlying CCAA process, since this
Reference was “ordered to ensure that nay security it is entitled to is preserved
{be ifPPSA security or otherwise).”

| {17j The Prix}élté Mortgagees" email of 17 September 2016 advanced arguments which |
would summarize as follows: S

a. The Private Mortgagees further develop their “lack of adversity in interest”
argument: neither Silver Streams nor the Private Mortgagees challenged the
Bank of Montreal mortgages, or cross-claimed in any respect against the Bank of
Montreai in fact it was the Lien Claimants that aileged defi iciency in “holdback
prnorltv and those claims were settled on consent wn:hout costs
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' ontreai be entltfed to any costs, on any scale, at any tlme There |s RO’

: ' ewdence to support any representations by the Private Mortgagees as. to' B
- deﬁcsency in holdback, or entitlement to the Fund heid by the. Momtor, for ccsts | v
or otherwise. Similarly there is no evidence on the record to support an exercsse oo
of drscretlon under s. 86 of the Construction Lien Act. o '

-The Prevate Mortgagees concede that they did not ;nvoive the Bank cf Montreal
ir "the settiements made with the Lien Claimants, but argue that th:s "supports :
:that the Private Mortgagees never fooked to BMO to gssistin ﬁnancmg the i\
: 'settiement of the Lien Claimants”, In response to the a[!egataon that the bank g
was actively excluded from the settlement process, the Private Mortgagees point .
to docket entries that “confirm the many hours spent by counsel discussing the
file and the settlement.”

i d. Asto quantum, the Private Mortgagees note that there were no CCAA issues in
this Reference, that the bank in reality had no exposure, and that all they really
had to do was to produce proper accounting of their advances.

e. Asto proportionality, it is noted that there was no ‘special deal’ between counsel
for the Private Mortgagees and client, or with Mr. Greenberg, that the client was
billed and that the client paid these bills. A comparative analysis with the
accounts rendered to the Private Mortgagees and to Argo and Newmar for =
example, is said to show the excessive nature of the claims being advanced by
the Bank of Montreal.

[18] Finally, on 21 September 2016 | raceived unexpectedly comprehensive “Further Reply
Costs Submissions” from the Bank of Montreal, in twelve enumerated paragraphs, .
which | wouid summar:ze as foliows:

a. The bank emphas1zes in several ways, in several piaces, that it is not seeking
costs against the Private Mortgagees, as such, but rather against the “Security”
(the amount now held by the Monitor).

b. While acknowledging that the Private Mortgagees did not claim to rank ahead of
the bank, they did claim prlonty over the Lien Claimants, thereby arguabty
exposing the bank to reimbursement of the Lien Claimants under
Reimbursement Agreements. The nub of the bank’s argument here seems to be
that while the Security was in the aggregate face amount of the laens
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" B _themselves, the bank’s risk was with respect to henabie costs awarded béyond
e tha'c amount SR ‘

. The tlmmg of the settlement is put in issue once again, thlS time supported by
" four emails among counsel, some marked “without prejudsce” from the 5 9
| duly 2016 penod This is again said to be a “seismic shift” in the Prwate
".\".:Mortgagees position on the eve of trial which was part and parcei of [a} L
<. strategy to keep pressure on the flen claimants”, as the bank ”wou!d be arguing
. strenuously that the lien claimants had priority over the Private Mon‘gagees to . "
o the Secunt)/' ‘

: ‘..'.ffThe bank argues its consent, Schedule D to the Partial Report/Award asan
agreement to entitlement to costs. The form of procedural order attached,
paragraph 1, coritemplates that after payment of the amounts found due to the
Lien Claimants, and before paymeht to the Private Mortgagees, payment be
made of “the legal costs incurred by the Bank of Montreal {“BMO”) arising in
relation to this Reference which have not been otherwise reimbursed”.

e. .The hank renews its s, 86 arguments.
18l My ruimg on this final costs issue is as follows:

a. |reject any suggestion of improper conduct by any counsel or party in this
reference. There is no evidence of any such conduct. It is not unusual for
complex lien matters to end up settling “on the courthouse steps”. As | noted in
my initial reasons, the conduct of all counse! In advancing all issues in this matter
was exemplary. Their ability to get together to consent to this reference -
illustrates a level of cooperation that was sustained throughout the entire
proceeding. There is no basis for application of s. 86 sanctions against any party
or counsel. ‘ '

b. Itisthe Lien Claimants who brought the bank into this litigation and kept the
bank In this litigation. There was no cross-claim by the Private Morigagees
against the bank. For the most part, the bank simply supported the priority
position taken by the Lien Claimants, a point emphasized in the bank’s own
Further Reply Costs Submissions. All possible costs claimable by or against the
Lien Claimants were settled and must be exciuded from any costs as hetween
the Private Mortgagees and the Bank of Montreal.
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.. The bank was s involved in some fashion In the settlements being reachect as =
‘ f‘ appears from contemporary docket entries. By way of examp!e only, on 5 and 6.
: 'Ju!y 2016, just days before the hearing: L ;

n “.Ju!y 5 2016 "Correspondence from Sonja Tura;!ich anciosmg Offer to
" - Settle from Argo Lumber Inc, and Newmar Wmdow Manufacturmg Co

B ‘i}i. . ‘.Eu!y 5, 2016: “Correspondence from Emilio Blscegha to Marco Drudi T
regardmg settling the Arbitration/ Reference wzth Bank of Montreai ” S e

i _‘_‘Juiy 5 2016 “Telephone dlscussmn with James Klem regardmg
settlement with B.M.0.” :

iv. July 6, 2016: “Receipt and review of offer to settle by clients of Emilio
Bisceglfa and Jim Klein.”

v. July 6, 2016: “Several discussions with client regarding proposed
settlement of the Arbitration as between Bank of Montreal and those lien
_ claimants represented by Jim Klein, Emilio Bisceglia and Jeff Long.”

' vi. July 6, 2016: “Four page correspondence o client éttachirié Offer to
" Settle as negotiated with counsel to lien claimants but not counsel to
Private Mortgagees; . .."

vii, July 6, 2016: “Telephone discussion with Greg Fedoryn regarding my
. correspondence, the Offer to Settle and our counter-offer.”

d. 1cannot see on the record before me in this case any occasion on which the
Private Mortgagees caused the Bank of Montreal to incur costs unrelated to the
claims advanced by the Lien Claimants. Costs incurred by the bank related in
whole or In part to the conduct of the CCAA proceedings must also be excluded.
They are not within my remit.

e. With respect tn costs not related to the defence of the Lien Claims and not
related in whole or in part to the conduct of the CCAA proceedings, | believe that
over the course of this proceading no more than 20% of the bank’s claim related
to achieving the overall settlement of this matter ;ustifymg an award of costs,
This recovery should be on a partial and not substantial indemnity basis. As the
full iIndemnity claimed was $426,125.72 inclusive of fees, dlsbursements and
taxes, | fix and assess the bank’s partial indemnity costs i in this matter at
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O U Y e R E - 10

'“$_50 000 mctus;ve of all fees, disbursements and taxes to date, to be pald ou f-
. the Secunty in priority to the Private Mortgagees ' S : ‘

:' Myjurlsd ctson is confined to this Reference, and | do not purport to Ilmat what any«:,-:‘.
party may claim in the CCAA or other proceedings for that matter. -‘

’My_Fmal Report/Award incorporating the above F ndmgs and the ear!ter Par’ciat O
eport/Award‘w;ll issue accoréingly S ‘

Duncan W. Glah\élt, Referee
28 September 2016



DUNCAN'W GLAHOLT, Referee

Court File No. 13-10362-00CL

ONTARIC
o SUPERIOR COURT OF JUSTICE
the matter of a ‘refarence under the Construction Lien Act, R.S.0. 1990 ¢ C. 30 as amended
' And m the matter ‘of R. 54, Ontario Rules of C:v:l Procedure

11 August 2016
-+ 13-10362-00CL R SR
In the Matter of a Plan of Compromise or Arrangement of Suiver Streams P
= ‘Homes inc., Silver Streams Homes (Puccini) Inc., 2148993 Ontarlo lnc 2147681
i "Ontarm Inc. and 2147650 Ontario Inc. SRR ‘

REASONS
11 August 2016

[1]

o

Although the principal relief sought in this matter was resolved on consent, there were a
number of procedural matters of note, and a ruling required on the claims advanced by
Argo Lumber Inc. and Newmar Window Manufacturing Inc. for interest and costs. |

- propose to deal with these matters in these reasons.

Parties

The following parties either settled during the period prior to hearing, or failed to attend
at the hearing, as indicated below:

2. A!I claims against Home Trust Company were dlsm;ssed on consent wﬁhout costs
by Order dated 29 June 2015;

b. All claims by Trudel & Sons Roofing were dismissed on consent without costs by
Order dated 29 June 2015;

¢. All claims against Foremost Mortgage Holding Corporation were dismissed on
consent without costs by Order dated 9 September 2015;

'd. Counse! for Renova Recycling {2000} Inc. did not attend the first three procedural
conference calls and advised on September 3, 2015 that they had obtained a
consent order removing them as counsel of record for Renova Recycling {(2000)
Inc. The Order Is that of Justice G.P. Di Tomaso issued at Newmarket on 19

- August 2015, New counsel did not appear on the record for Renova Recycling
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8]

4]

5]

“lssues resb%ved on consent

o (2000) inc. nor did it file a notice of intention to act in person, as requured by SR EIE
o :JUStICB DeTomaso s the Order. SEPTOREE

L . personai judgment retumab!e at the hearing which went unopposed

: "‘Books of Evidence requzred by Procedural Order No. 1 dated 9 February 2015
. were not filed by King-Con Corporation, 669857 Ontario Inc. ofa Alma IR
v .;Mechamca[ or Pans Kitchens a division of the Sanderson Harold Company Ltd '

i g' No Book of Evadence was fited by the Bank of Montreal

The hearing commenced on 11 July 2016. We adjourned on consent that day, and day-
by-day over the following three days, to permit the parties to negotiate a resolution of
this matter,

All issues eventually settled except for the claims of Argo Lumber and Newmar Window
for personal judgment for interest and costs, and the claim of the Bank of Montreal for
costs, both of which matters are referenced below.

Lawyers for the following parties attending before me on 14 july 2016 filed the
following consents, in the following order, each of which attached a form of procedural
order providing for an agreement as to timeliness, lienability and guantum, priority over
all mortgages, the value of holdback deficiency pertaining to that lien {or liens) and that
except as included in the lien amount, there would be no further costs awarded:

a, Consent by the Labourers’ Union of North America Local 183 Members’ Benefit
Trust Fund and Puccini Mortgage Corp., 53 Puccini Mortgage Corp., 388242
Ontario Limited; Dapaul Management Limited and Nastell Investments Limited
{hereafter “the Private Mortgagees”), and Bank of Montreal, dated 8 July 2016;

 b. Consent by Paris Kitchens a division af The Sanderson-Harold Company Limited
and the Private Mortgageas and Bank of Montreal, dated 8 Juiy 2016;

¢. Consent by Con-Drain Company (1983) Limited and the anate Mortgagees and
the Bank of Montreal, dated 8 and 9 July 2016;

d. Consent by Argo Lumber inc. and Newmar Window Manufacturing Inc., the
. Private Mortgagees, and Bank of Montreal, dated 11 July 2016;
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8. i,‘_Ccms‘c.\n‘c by K;ng—Con Construction, 669857 Ontario Enc o/a Aima Mechamcal"‘- ‘
"‘:Cardell Fioorzng Limited, Foremont Drywall Inc. et al., Solo Eiectnc le:ted

‘_‘: _1,1885721 Ontario Inc,, GM Exterior Inc., the Private’ Mortgagees, Cast!e Lane
* Design Group (lack Greenberg) and the Bank of Montreal, undated :

Consent by Pilbro Il Inc., Medi Group incorporated, Canadlan Concrete Form:ng‘ DR
o Limited, Pave Ptumbmg & Heating Inc., E.D. Carpenters Limlted Glancola o
g .j.A!umtnum Contractors inc., the Private Mortgagees, Castie Lane Des:gn Grou
‘;"'(}ack Greenberg} and the Bank of Montreal, dated 12 July 2016 -

g Consent by 669857 Ontario Ine. o/a Alma Mechanical and the Prwate EEAARA Y
Martgagees and Bank of Montreal, undated, but referencing paragraph 5 of an ol
attached draft Procedural Order which states that it is “the last Claim for Lien to

be dealt with In this Reference.”

h. Consent by the Private Mortgagees and the Bank of Montreal, dated 13 July
2016, including a procedural calendar for the determination of the costs of the
Bank of Montrea! on this Reference, such costs, once determined by me, 1o be
paid to the Bank of Montreal prior to any monies being pald to the Private
Mortgagees; this procedural calendar provides that by 15 August 2016 the Bank
of Montreal is to provide to the lawyers for the Private Mortgagees copies of all
accounts rendered to the bank, a Bill of Costs, the dockets for the lawyers
involved, and invoices/receipts for disbursements claimed; the bank is to get
paid the amount claimed in exchange for discharging its mortgage on Lot 18, M-
Plan 65M4331, subject to reimbursing the Private Mortgagees any difference
between that amount and the amount | award following a half day hearing no
later than 15 September 2016;

The idea appears to have been to have the first group of Lien Ciaamants referenced in
paragraph 5, subparagraphs {a} through (f} above, consent to the value of their lien,
inclusive of lienable costs and interest {non-lienable) and a corresponding amount as
“loldback Deficiency”, all of which was to be paid in first priority from funds currently
held by the Monitor, and then, with those liens disposed of, have the last Lien Claimant
standing, 669857 Ontario Inc. ofa Alma Mechan:ca! (g} above consent to the following
relief: :

a #inding t'h at the individual Private Mortgagees were owed the aggregéte stm pf '
$11,960,703.22, broken down as per Schedule Ato that consent;



- :‘1 e b Directing that the balance of the “Fund” held by the Monitor, after paymg the "
1" Lien Claimants as per thelr consents pursuant to what were mtended to be’ "
N individual procedural orders, and after then having paid the Bank of Montreal a
" sum to be determined within this Reference pursuant to a form of Direction
. ,attached as Schedule B to that consent, be paid to “Jack Greenberg, m trust, On
“ behalf of the Defendants Puccini Mortgage Corp., 53 Puccini Mortgage Corp.,
"'388242 Ontario Limited, Nastell Investments Limited and Castle Lane E}eSJgn
- ~“Group (the direction in this regard is signed by Jack Greenberg on behalf cf
Castie Lane Design Group). : S

i did not agree to issue individua! procedural orders as requested In my v:ew the reitef -
" sotight on consent was substantive and had to be dealt with by “Report/Award" (I adap’b
this term from the judgment of reference).

- 18] Based on the consents filed, therefore, | prepared a draft Partial Report/Award which |
circulated to counsel on 19 July 2018, | received responses on behalf of Newmar
window Manufacturing Inc. and Argo Lumber Inc, on 19 and 28 July 2016; on behalf the
Medi Group of Lien Claimants on July 20; on behalf of the Private Mortgagees on 20, 21
and 25 July and 2 August 2016; and on 27 July 2016 again on behalf of the Medi Group
of Lien Claimants. | also solicited information on 4 August 2016 and received replies
from counsel on 5 August 2016,

19 Apart from the purely administrative matters raised in these letters, all of which have
been considered and many of which have been incorporated in the Partial
Report/Award issued concurrently with these Reasons, a guestion was raised as to my
jurisdiction to make the following order, even on consent: '

4, . | FIND AND DECLARE that the arounts owed by the parties listed in Column 7
of Schedule A to the Private Mortgagees, Puccini Mortgage Corp., 53 Puccini Morigage’
Corp., 388242 Ontario Limited, DaPaul Management Limited, Nastell Investments
Limited and Castle Lane Design Group Inc. is $11,960,708.22.

8. | ORDER that the following payments be made forthwith by the Monitor in the
following order:

. .¢. . -Third, the Monitor shall pay to “ack Greenberg, in Trust for Private -
Mortgagees”, the balance of the funds held with respect to the subject
lands and premises, up o but not exceeding the sum cf $11,960,703.22.

d. Fourth, the surplus remaining after payments as above, i any, shall be
retained by the Momtor subject to further disposition by the Court.



" "'-T__‘Thls jurisdictional question was raised again on 29 luly 2016. Responding submissions on"fei; ‘--’-;: :
._"..thts 3unsd|ct|onai were delivered on 21, 25 July 2016 and 2 August 2016 1 have carefutly"-'
-"Aconsndered all points raised Co e

Analys:s and rulmg on jurisdiction issue

i ,_-'."“'My 3urischctlon derives soieiy from the consent judgment of Reference of The
:7-.-_Honourabie justice F. Newhould made 8 January 2015. In my capacaty as Referee [ have
- the jurisdiction. conferred upon me by s. 58 (4) and (4.1) of the Canstructfon Lien Act.. 1
rhust therefore.try and completely dispose of the dction and all matters and questtons ‘
lsing in connection with the action, including the giving of leave to amend anv '
p‘leadsng and the gzving of directtons to a recelver or trustee appomted by the court.”:

[12] tam also subject to the mandatory provisions of Section 51 of the Construction Lien Act
(all emphasis added):

51. The court, whether the action is being tried by a judge or on a reference by a master, a case
management master or 3 person agreed on by the parties,

~ 'a hall try the action, including any set-off, crossciaim, counterciaam and subject to ,
section 56, third party claim, and all questions that arice therein or that are necessary to
be tried in order to dispose completely of the action and to adjust the rights and

Labilities of the persons appearing before it or upon whom hotice of trial has been
served; and,

b, | shall take all accounts, make all i inquiries, give all directions and do all things

o necessary to dispose finaily of the action and all matters, guestions, and accounts arising

therein or at the trial and to adjust the rights and liabilities of, and give all necessa
" relief to, all parties to the action. T

{13] Therefore, while | have no more jurisdiction than this | must at least exercise all this
;unsd;c’mon

{14} Sectaon 51 brings the issue down to this: is the issue of the amc:unt owed to the
individual Private Mortgagees (a) a question that arises from the pleadings or a question
necessary to be tried to completely dispose of the action and to adjust the rights and
liabilities of the persons appearing before it; of, (b} is it a matter, question, account
arising in the Reference requiring “necessary” relief to the parties.

[15] In my view it is both. The Lien Claimants’ pleadings claim pnorzty over the Private
Mortgagees. Resolving these claims for priority necessaraly entails determmattcn of the
amount owed to the Private Mortgagees. Had the matter proceeded thmugh the
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earmg, instead of being resolved on consent, | would have had to make afinding asto
amount still owed t each Private Mortgagee to completely dispose of thg issues
mied by the pleadings. ' Tl

The amount still owed to the individual Private Mortgagees is also é‘hﬁa‘ct'ét,: 'quégtidh,-.
. acéount “arising in the Reference”, requirlng necessary refief to the parties.' In July

+ 2015, a year before the hearing commenced all participating parties agreed ohalistof: -~
ssues toibé'dat_érmined on this Reference, which | reproduce in full below (W|th D
emphasis added): . LR

‘Whether the liens registered as general liens are valid, general liens, orot? -

" Do the contracts of the Lien Claimants include a valid lot-by-lot pgragréph,‘of"bdt?:'L

3. Who are the builders/developers/owners that are liable to pay the provable liens and '
Statutory Holdback amounts?
4, What are the proven quantum of the lien claims and whether same need to be broken

down based upon:
{i) the individual lots;
{ii} the separate owners/builders/developers; and
(i the separate contracts entered into by the Lien Claimants with
the various owners/builders/developers of the various parcels

of land.

5. The timeliness of the liens considering the various contracts, the various lots and/or
portions of land upon which the liens are registered, subject to issues 1 2, 3 and 4
above. :

(it @, . The quantum of the unsecured claims. ‘ Caotes
7 . How much Is due and owing by the mortgagors 1o the private_mortgagees on the

. individual mortgages? o :
8. ' Of the proceeds and payments received by the private _mortgagees, how were those

" funds applied to repay the various private mortgages?
g, ... Are any of the mortgages building mortgages. and if so, what priority do some or all the
lien claimants or the unsecured claimants have as against one or all of the mortgagees?
10. If the liability of one or all of the mortgagees is restricted to a deficiency in the holdback,
- then what is or are the amounts of holdback in issue? a e
11, If one or more of the mortgagees failed to withhold portions of the mortgage advances
to deal with their holdback exposure, what impact does such fzilure have on the priority
issues involving subsequent morigages? S ‘

[171 fttems 7,8 & 9onthe parties’ agreed List of Issues are conclusive in favour of my
jurisdiction over the issue of the amount owing to the Private Mortgagees on the
individual mortgages, even if the pleadings left room for doubt, which in my view they
do not. '

" '[18} 'I.therefore find tﬁat I have jurisdiction to make the consent Award/Report at paragraphs
4 and 6 {c} and {d).
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[21]

(22]

(23]

Argo and Newmar ‘claims for interest and costs

- On 15 Juiy 2016 | was advised by lawyers for Argo Lumber lnc and Newmar Wmdow
) Manufacturmg Inc. that those parties sought personal judgment for * prmmpal” (by ;
whnch  believe they meant interest) and costs, relying upon the original affi dawts swo‘m‘ :
iy support of their respecttve lien claims. On Tuesday 19 July 2016 clatms were .
jadvanced as fo!lows

Clé'imaht Costs claimed | Interest claimed | Total Enterest't - Consent hen £
{incl. HST) (incl. HST) costs claimed amaunt - e
] argo ©$131,381.51 sgs78564|  $217,167.45 | - $135,060.01) -
Newmar $78,546.36 $43,059.30 $121,605.66 $67,793.32
Total $209,927.87 $202,853.43

A hearing on these matters was held on 25 July 2016. Argo and Newmar relied upon the
original Affidavits of Lou D’Ambrosio and Andreas Havenga sworn 24 March 2015 filed
with their Books of Evidence in June 2015, as well as Supplementary Affidavits from
each sworn on 15 July 2018.

The D’Ambrosio and Havenga supplementary affidavits claim 24% interest on the basis
of invoicing, and repeat statements made to them by their lawyers to the effect that the
issue of personal judgment for costs is a live issue on this Reference, notwithstanding
the reso!u’c:on of lien issues on tonsent.

The Lawyers for Silver Streams Inc,, et al. fi led a responding Brief of Documents on 22
July 2016, including authorities.

i The argument of Argo and Newmar is essentlally as follows:

a. The invoices referencing 24% interest is prima facie evidence of entitlement and
quantum, shifting the onus to the responding parties to prove that interest at
this rate was not part of the agreement. As it was put in reply submissions, “this

. «aevidence {of the invoiced rate] is unchallenged”. An adverse inference was

- requested based on the respondents failure to lead evidence to prove a
negative, i.e. that there was no such agreement. It was argued that “implied
agreement” cases are not applicable because in our case the invoices actually
stipulate for interest at 24% and there is no need to imply an agreement,
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b A personal }udgment for costs against the Silver Stream defendants was c!almeci G
- in the aggregate amount of $209,927.87 on an agreed aggregate lien value of '
-5202 853.43. It was argued that full indemnity costs should follow the event .
‘ ‘;‘\(except for $20 458.98 which is claimed in another proceeding before Justsce
,,,,Wiitor»Slegel) It was argued that costs of this magmtude were proportlonate to
- the Monitor’s own costs of approximately $360,000. As to scale, counsei pom‘ced N
. out the risk of hon-recovery and argued that the real questmn should be ”why e
not full indemnity?” Two computer printouts of docket time for Argo and
. Newmar were filed at the hearing, unsupported by affidavit, but w1thout
. I-'objectlon These docket entries commence on 15 and 18 October 2013
L ‘;respectweiy - B

[24]  Silver Streams, supported Ey the Private Mortgagees, argued as follows:

a. Mr. D’Ambrosio verified the Newmar contract when cross-examined on his
original affidavit and the Newmar contract, as verified, does not contain a
provision for interest, let alone compounded interest at 24%. When cross-

. examined on his original affidavit, Andreas Havenga verified the Argo contract,
and the Argo contract, as verified, does not contain a provision for interest, Iet
aione compounded interest at 24%. The fact that these contracts do not provide
for interest, distinguishes this case from the cases cited by Argo and Newmar,
The factors identified by Justice Campbell in Royal Group v. Core Precision are
applicable in this case: no interest rate in the contract; no discussion of interest
rates between the pariies; no historical acteptance of interest rate; no
discussion of interest as part of disputed account, in demand iette'rslfolj gxample;
and no admission in the pleadings. The Newmar invoices actually do not mention

" interest at all, let alone mentioning interest at 24%; the mention of interest by
Newmar occurs only in delivery information; and finally, there is no
annualization of the compounded interest claimed to 26.82% as required by the
ERTEY . federal Interest Act meaning that pre-judgment interest, if any, would be simple
- Courts ofJustfce Act interest at 1.3% p/a. :

b. Asto costs, it was argued that while | have jurisdiction to grant persona!
judgment for costs, no Bills of Costs were before me, notwithstanding requests
for same. It was noted that the lien consent signed by Argo and Newmar

~ provided clearly that there will be no costs. The Private Mortgagees and Bank of
Montreal, were the only parties that took an adverse position to Argo and
Newmar. Silver Stream took no adverse position. Thus, the cost of preservation
and perfection and prosecution of the liens, which is substantially all Argo and
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ANewmar should have in costs relevant to this reference, are mcluded m the
: ?exzstlng consent order. As to the dockets sheets filed, counsel noted that costs
recoverabie on this Reference can date only from the mcepteon of the Referen‘
3 u‘e from the order of Justice Newbould on 8 January 2015 not earher Asto . » N
L proportionality it was pointed out that the bulk of the Moriitor’s costs ra!ated to wil -
‘the CCAA proceedings and not to the referred lien proceedmgs, and ’cherefore o

thisisnot a relevant metric for proportlonahtv :

nalysns and ruling on Argo and Newmar claims for mterest anti c.osts

: s 10 mterest none of the factors identified by Justice Campbeli m has endorsement i
2 Roym' Group v. Core Precision were established by Argo and Newniar. The adm:tted
contract does not stipulate for interest. There is no evidence of discussion of interest
rates between the parties. There is no evidence of historical acceptance of such an
interest rate {or any interest rate).

[26] Thereis no evidence of haggling over interest in disputing the account. There is no basis
for an award of prejudgment interest other than as contemplated by the Courts of
Justice Act at the rate of 1.3% to the date of this Partial Report/Award, and | have so
ordered.

[27]  Asto costs, all costs relevant to the lien itself {preservation, perfection, lienability,
timeliness, and quantum) were included in the consent order signed on behaif of Argo-
and Newmar and filed. | have been given nothing else to establish to my satisfaction
that any costs resuited from any adversarial position taken by the Silver Stream
defendants.

[28] | therefore decline to grant Argo or Newmar further personal judgment for costs.
Parsonai judgments

- 29} The consents that were filed disposed the flien issues, deficiency in holdback issues,
priority issues and costsas a component of the liened amount.

[30] This left only the issue of personal judgments, as claimed in the various liens and lien
actions, and as claimed by the non-lien claimant, Argyle Hardwood and Flooring Ltd., in
its motion for surmary judgment filed on 11 July 2016. Mr. Klein provided me with a
summary of this information for his clients in chart form at the opening of the hearing
under the heading “Claims Particulars”. This was received without objection. 1 havein
evsd ence copies of the relevant liens and/or statements of claim for the balance of the
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[34]

[35]

hen clalmants On 4 August 2016 | sought clarification from all counse! attendmg the ™
hearmg regardmg the issue of personal judgment. ' ; o

o “W:th respect to the personal judgment amounts and Pt in accordance W|th the . "
'?‘CJA as against s:iver Streams, | take no issue. When the anate Mortgagees .
“esolved the priority dispute, it was without prejudice to the right of the Medl '
. Group Lien Claimants to request personal Judgment. | have Copled Mr
- Schwartz, the lawyer for Silver Streams so that he is aware of the request " ': e

1 was also prov;ded with a copy of the portions of transcript of the exammatton for
discovery of Imran Jinnah on behalf of the Silver Stream defendants taken on 31 August
2015 containing the following statement by counsel for the Silver Streams defendants:

MR. SCHWARTZ: No, no, no. Sorry, we've said consistently that we do not dispute —
the construction contracts we don’t dispute, that they were entered into, right?

We don’t dispute that the work was done by the trades, right?
We don't dispute that they’re owed the monies that they claim they're owed.

No ccmtrary position to this statement was taken at the hearing and no centradlctory
evidence was tendered or received, | have therefore granted personal judgment as
sought by each lien claimant using Mr. Klein’s “Claims Particulars” chart for his clients
and pleadings for the others, with interest at 1.3% from the date of claim to 11 August
2016.

There was no opposition to the motion for summary judgment on the Argyle Hardwood
and Flooring claim and | aliow that claim, in the amount of $129,516,11 with interest at
1.3% in the amount of $4,226.95 for a total of $133,743.06. '

Referee’s costs

Written submissions were received on behalf of the Private Mortgagees on 26 July 2016
ontwo further potential issues: a) the possibility that my costs as Referee might exceed
the $100,000 provided for by paragraph 4 of the judgement of reference; and, b} the
disbursement to the facility that hosted our reference proceeding. The Medi Group of
lien claimants responded promptly on 27 July 2016. .

___On 5 August 2016 t was referred to an email | received from counsei for the Prwate A
: ‘Mcrtgagees dated 25 Ju!y 2016 taking the following position:



because I have reduced my fees and disbursements as Referee including Absorbing thel s
3451 a4 facility fee on 25 July 2016, the day that the Argo and Newmar interest and | R
'-5.'costs arguments were heard, my fees and dlsbursements in total do not 'co exceed .

;cost hearmg were to be borne, | understand, in some consensuai fashion by the Hen -
:‘-clalmants and Private Mortgagees.

Any Referee or facihty costs associated with resolution of the Bank of Mantreal’s cialmf‘ B
“for costs will be dealt with in the Final Report/Award. ' P

{39] The Partial Report/Award issued cancurrently with these reasons reflects the above

findings and rulings.

Duncan W, G(éholt, Referee
i1 August 2016
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Court File No. 13-10362-00CL: . ». -

ONTARIO
SUPERIOR COURT OF JUSTICE R
ln the matter of a reference under the Construction Lien Act, R.5.0. 1990, c. C. 30 as amended
And in the matter of R. 54, Ontario Rules of Civil Procedure

NIN'{H PROCEDURAL ORDER
17 June 2016

DUNCAN w. GLAHO?.T Referee

) 17 June 2016

13-10362-00CL

in the Matter of a Plan of Compromise or Arrangement of Silver Streams
Homes Inc., Silver Streams Homes (Puccini} Inc., 2148993 Ontario Inc., 2147681
Ontario inc. and 2147650 Ontario Inc.

{1} An issue has arisen as to the order of evidence at the hearing commencing 11 July 2016.
2} Counsel for the Private Mortgagees argue that:
a. The lien claimants are plaintiffs and must prove their case first.

'b. Itis necessary to clarify the extent of the priority actually claimed against the
Private Mortgagees, and the Bank of Montreal, and the amount of holdback that
the lien claimants seek access to. :

c. This is necessary so that the Private Mortgagees and the Bank of Montreal can
know what they must respond to.

d. The evidence of the Private Mortgagees and the Bank of Montreal forms a piece
and should not be interrupted by evidence from the lien claimants.

[31 Counsel for Argo Lumber Inc. and Newmar Windows, supported by other lien claimants
argue that:

a. This is a priority fight. The Claims Process Order of Justice Wilton-Siegel
contemplates Mr. Greenberg and the Private Mortgagees as “Claimants” and it is
“Claimants” that should proceed first, not lien claimants who are, in effect,
nominal plaintiffs as a result of having to perfect their jiens by action,
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c. The Ilen claimants take no issue amongst themseives as to tlmeimess or
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b. From a practical point of view, it is Bank of Montreal, Mr. Jinnah and the Prlvate o
Mortgagees that know the whole story, so it makes practical sense for them to e
tell that story first, to contextualize the rest of the evidence. '

“guantum. The challenge on those issues, and the quantum of holdback, comes‘ R
from Mr. Greenberg and the Private Mortgagees. ‘

17 One matter upon which all parties are agreed is the List of Issues to be decided atthe -
. hearing. This List of Issues has been confirmed in procedural orders No. 3,4,5,6and7,. ~
. issued onconsent. | quote that list of issues: X SR

Whether the liens registered as general liens are valid, general liens, or not?

Do the contracts of the Lien Claimants include a valid lot-by-lot paragraph, or
not?

Who are the builders/developersfowners that are liable to pay the provable
fiens and Statutory Holdback amounts?

What are the proven quantum of the lien claims and whether same need tobe
broken down based upon:
{i) the individual lots;
{i) the separate owners/builders/developers; and
(i) the separate contracts entered into by the Lien Claimants with
the various owners/builders/developers of the various parcels
of land.

The timeliness of the liens considering the various contracts, the various lots
and/or portions of land upon which the liens are registered, subject to issues 1
2, 3 and 4 above. a

The quantum of the unsecured claims.

How much is due and owing by the mortgagors to the private mortgagees on
the individual mottgages?

Of the proceeds and payments received by the private morigagees, how were
those funds applied to repay the various private mortgages?

Are any of the mortgages building mortgages, and if so, what priority do some
or all the lien claimants or the unsecured claimants have as against one or all of
the mortgagees?

If the liability of one or all of the mortgagees is restricted to a deficiency in the
holdback, theh what is or are the amounts of holdback in issue?
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if one or more of the mortgagees failed to withhold portions of the mortgage =~ .
advances to deal with their holdback exposure, what impact does such faiiure‘ ST
have on the priority issues involving subseguent mortgages? '

Th:s was agreed Thes helps understand the proper order ev1dence in this case. The order, R
of evidence is merely procedural. It does not determine legal onus. If legal onus.
- becomes an issue, it will be dealt with as part of the hearing. ‘

. Issues 1 through 6 suggest that the lien claimants and unsecured claimants should pu’c .
' jthelr cases in first, | ask counsel for the lien claimants and unsecured clalmants to advuse )
.as to their order of witnesses. ' B TRPR RIS

[7] Issues 7 through 11 suggest that the mortgagees should put their cases in second i ask
counsel for the mortgagees to advise as to the order of their witnesses.

i8] With this resolved, | would ask all counsel to finalize our working list of expected
witnesses, lien claimants and unsecured creditors first, mortgagees second, with
approximate time aflocations, so that we all know who to expect when, and are able to
complete our hearing in the 10 reserved hearing days. | would like to have this working
list by 30 June 2016. ' '

[9] All of which is ordered and directed 17 June 2016.

Duncan W. Glaholt, Referee
17 June 2016
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ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE @NOURABLE MR. ) THURSDAY, THE BTH
'Jtiéﬁ'th NEWBOULD | ) DAY OF JANUARY abis

IN THE MATTER OF THE COMPANIES’ CREDITORS
ST ARRANGEMENTA CT, R.S.C. 1985, ¢. C-36, AS AMENDED

i N THE MA ER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
BVER §TR;; MS HOMES INC., SILVER STREAMS HOMES (PUCCINY) INC,,

JONTARIO INC., 2148990 ONTARIO INC., 2147681 ONTARIO INC. and
} 2147650 ONTARIO INC,

"

"’!f b \“’ : .
Applicants

ORDER:

THIS MOTION, made by Grant Thornton Limited, in its capacity as the Court-
appointed monitor of the Applicants (in such capacity, the “Monitor™), for an Order, among
other things, referring the construction lien claims and other related issues in these proceedings
(collectively, the “Construction Claims™) to a referce (the “Referee”), and referring the action
bearing Court File No, CV-13-115757-00 (the “Con-Drain Action”} to a Judge of the

Commercial List, was heard this day at 330 University Avenue, Toronto, Ontario,

ON READING the Seventh Report of the Monitor dated December 19, 2014, the
consent of lien claimants (the “Lien Claimants™ #s 1 through 11 (as more specifically listed
and identified in Schedule “A” attached hereto), the consent of the Private Morigagees and the
Mortgagees (as listed in Schedule “B” attached hereto), and the consent of the proposed
Referee, and on hearing the submissions of counsel for the Monitor, counse} for the Applicants,

— sounsel-forecertain-ofthe-Lien-Claiments,eomnsel-forcertainof-thePrivate-MoTigagees;-and
eeamel*fcrmm*uf“&zc—%ﬁgageeﬂs\ﬁ:) one appearing for the unsecured claimants (the
“Unsecured Claimants™) (as more specifically listed and identified in Schedule “C” attached
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: ﬁled |

today aﬂd hereby dispenses with further service thereof,

Clalms ’oe and are referred to Duncan Glaholt, who shall act as the Rcfcree

(a)  the validity and, if necessary, quantum, of the Construction Claims filed by the

Claimants;

(b)  the determination of whether the Private Mortgagees are Statutory Owners (as
defined in the Construction Lien Act, R.8.0. 1990, ¢. C.30, as amended (the
“Act”)), and, if so, the determination of their liability as Statutory Owners to the

Lien Claimants;

() the liability of the Private Morigagees and Mortgagees with respect to any

deficiency in holdback to the claims of the Lien Claimants;

(d) the determination of priorities as amongst the Claimants regarding their claims as

against the Claimants, the Private Mortgagees and Mortgagees; and

(¢) any ancillary or peripheral issues that need to be determined in order for the
Referee to properly complete its mandate, including any and all issues reparding

interest and costs.

3. THIS COURT ORDERS that the Referee’s defermination in respect of the issues
enumerated in paragraph 2 above shall be set out in a report (the “Report/Award”), which shall
be served on the Service List in these proceedings and filed with the Court, and that the
Report/Award shall bind any and all affected parties without further confirmation by this Court.
For greater certainty, each and every parly that filed a claim against one or more of the

Applicants in the present proceedings shall be deemed to be an affected party of the

hst ‘althouigh duly served as appears from the affidavit of Susy Moniz sworn December 22; 2014 .
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”hcreto) (topether with the Lien Claimants, the “Claimants™) or any other pusou on Lhe serv;cc Lo

THIS COURT ORDERS that the time for service and filing of lhc notice of motmn and‘ .

the mutmn reaord is hereby abridged and validated so that this motion is properly 1etumab]e' fen

THIS COURT ORDERS that the following issues with respect to the Constructmnl ,'




‘Report/Award, Notwithstanding the foregoing, any and all affected parties shall maintain their

- nght o appea? the Report/Award to the Divisional Court in accordance with the Act

right to assess costs in the Report/Award against any party, including, without 11m1tat10n the

right 1o reallocate the Referee’s Costs, and any such assessment shall attract the same deference

and appeal rights as provided in paragraph 3 of this Order.

5. THIS COURT ORDERS that should a Lien Claimant refuse or neglect to pay its pro
rata share of costs (a “Defaulting Lien Claimant™), then any other Lien Claimant shall be at

liberty to advance the costs payable by the Defaulting Lien Claimant and shall be entitled to .

twice the amount advanced, wiich repayment shall form a first charge against any sums found to
be due and payable 1o the Defaulting Lien Claimant and which sum shall be repaid before the

Defaulting Lien Claimant receives any proceeds under this process,

6. THIS COURT ORDERS that the Con-Drain Action shall be transferred from the
‘/Su%):rior Co;.lrt of Jggﬁce in Newmarket, Ontario and shall be heard by a Judge of the
(RN _ sal-Liat in Toronto, separate from the present proceedings and without the participation
of the Moritor, but that the funds in dispute in the Con-Drain Action, which are currently held in

the trust account of Chaitons LLP (the “Chaitons Trust Account”), shall not be released or
distributed from the Chaitons Trust Account without a further Order of this Court sitting in the

context of the present proccedings,

LD T

LTy
ﬁ J;"‘,T‘-.' ‘U‘ e 1
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5 THI‘% COURT ORDERS that the anticipated costs of the Refetee up to tha amount o:f S
e .:_ $100 000.00, shall be funded equally, and in advance of the Referee commencing its mandate byi L
| the Private Mortgagees (50%) and the Lien Claimants (50%, such that costs shall be borne by

- edch Lien Claimant on a pro rata basis, as caleulated in Schedule “A* hereto), and that any
! addz’uonal costs of the Rcferee shall be secured by the Administration Charge (as defined in the ..
-IInﬁtlal O1dcr 1ssued on December 17, 2013 in these proceedings) and paid by the Momtot
: (cqllectwe]y, the “Rei’cree’s Costs”) Notwithstanding the above, the Referee shall maintain L'ne L
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SCHEDULE “A®
s Ticn Claimant Court File No. Lien Lien To% of Total . o
T Amount (8) | Registration No, | Lier Amount §.
. - Claimed by all |
. : Lien Claimants |’
Con-Drain Company CV-13-116355-00 94,837 | YR2016863 2.6%
(1983) Limited
| Bilbro 111 Inc, CV-13-116840-00 554,354 | YR2056986 155%
[ Medi Group . . CV-13-116838-00 521,675 | YRZ057173 . Tae% |
| Incorporated . . s
7 Cardell Flooring Lid. | CV-13-116835-00 94,933 | YRZ057568 56% |
5. | Foremont Drywall Inc.; | CV-13-116837-00 434,578 | YR2057675 12.1%
1382479 Ontario Inc,y
1382503 Ontario Inc.;
2203579 Ontario Ine,
/o Foremont Drywall
Confracting
6. | Canadian Concrete CV-13-116834-00 216,202 1 YR2087676 6.8%
Forming Limited
7. | Pave Plumbing & CV-13-116839-00 227,303 | YR2087677 6.3%
Heating Inc,
8. | B.D. Carpenters Ltd, CV-13-116836-00 328,674 | YR2058240 9.2%
g, | Solo Electric Ltd. CV-13-116841-80 186,364 | YR2058688 5.2%
10. | 1865721 Ontario Inc. CV-13-116833-00 91,519 | YR2059379 21.6%
11. | GM Exterior Inc. CV.-13-117058-00 46,559 | YR2062198 1.3%
12. | Giancola Aluminum CV-~13-117059-00 82,579 | YR2062199 2.3%
Contractors Inc,
13. | Renova Recycling CV-14-117811-90 29,392 | YR2060384 0.8%
(2000) Inc.
14, ‘ Trudel & Sons Roofing | CV-14-117658-00 31,745 | YR2073073 0.9%
Ltd,
15. | LLU.N.A. Local 183 Cv-13-117071-00 22,568 | YR2050961 0.6%
et al, (Massimo
Digiovani as agent)
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3E%

[ Argo Lumber Inc. CV-13-116990-00 135,060 | YR2048904
Newmar Window CV-13-116991-00 67,793 | YR2050277 1.5%
Manvfacturing Inc. :
18, | The King-Con CV-13-116857-00 104,574 | YR2049079 59%
7| Corporation
5. | The Sanderson-Harold | Not available as 303,870 | YRO058638 g |
.| Company Lid. at the date hereof ' o
| (Paris Kitchens) ‘
" 669857 Ontario Inc, | CV-13-117214-00 108,287 | YR2060246 3.0%
ofa Alma Maochanical ‘
TOTAL | 3,582,855 100.00%
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SCHEDULE “B”

": _ i%ri'éaté Mortgagees

: ' Pﬁcdini Iyi'ortgageCorp.
- aPaul Management Limited
- 388242 Ontario Limited

© 53 Puccini Mortgage Corp.

: 3. ~.
4
s

-+ Nastell Investments Limited

o ;Céétle Lane Design Group Inc.
Mortgageeé

1. Bank of Montreal

2. Foremost Mortgage Holding Corporation

3 Home Trust Company




SCHEDULE *C”
Claimant Amount (§)
1. | J.S. Construction 18,750 | .~
2. ! Benzi General 5,106
Contracting
3. | Kremar Surveyors Ltd. 9,287
4, | Quality Door Systems 20,"]24
Inc.
5. | ConelCo Utility 3,073
Contractors
6. | MAS Engineering (part 4,379
of Cole Engineering)
7.t L1 Home Products 28,670
8. | TorOnCa Fence and 24,860
Deck
9. | Dreamn Work Canada 91,435
ne. ofa Stonie Factory
10, General Home Buiit-In 33,594
Systems Ltd,
11.| ConelCo Utility 3,073
Contractors
12.t Argyle Flooring* *129,510
TOTAL 373,467

*Denotes a late claim filed after the deadline of February 14, 2014,
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