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Court File No. CV-14-10766-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:

TRISURA GUARANTEE INSURANCE COMPANY

Applicant
-and —
EBERSOLE EXCAVATING INC. AND D&S
RAILWAY CONSTRUCTION INC.
Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 47
OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, ¢. B-3, AS
AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT,
R.S.0. 1990, c. C.43, AS AMENDED

NOTICE OF MOTION
(Appointment of Receiver)

TRISURA GUARANTEE INSURANCE COMPANY (“Trisura”) will make a motion
to a Judge presiding over the Commercial List on December 23, 2014 at 10:00 a.m. or soon after

that time as the motion can be heard, at 330 University Avenue, Toronto, Ontario.

THE MOTION WILL BE HEARD ORALLY.

THE MOTION IS FOR AN ORDER:



= Pl

abridging the time for service of this Notice of Motion and Motion Record if necessary,
and directing that any further service of this Notice of Motion and the Motion Record be
dispensed with such that this Motion is properly returnable on December 23, 2014;

appointing Grant Thornton Limited (“GTL”) as receiver (the “Receiver”), without
security, of all of the assets, undertaking and properties of Ebersole Excavating Inc.
(“Ebersole”) and D & S Railway Construction Inc. (“D&S”, and along with Ebersole,
the “Debtors”) acquired for, or used in relation to the business carried on by the Debtors
(the “Property”) pursuant to section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3 (the “BIA”), as amended, and section 101 of the Courts of Justice
Act, R.S.0. 1990, c. C.43, as amended (“CJA”);

approving the activities of GTL, in its capacity as interim receiver (the “Interim
Receiver”) of the Debtors, as described in the First Report of the Interim Receiver dated
December 15, 2014 (the “First IR Report”);

authorizing and directing the Receiver to file assignments into bankruptcy for each of the

Debtors;

authorizing Grant Thornton Limited to act as trustee in bankruptcy (in each such

capacity, the “Trustee”) in respect of each of the Debtors;

authorizing and directing the Receiver to transfer up to $15,000 to the Trustee for each of
the bankruptcies of the Debtors, for a total amount of up to $30,000 from funds held in

the receivership estate in order to fund the bankruptcies of the Debtors;

approving the fees and disbursements of the Interim Receiver for the period from
November 19, 2014 to December 12, 2014, as set out in the Affidavit of Jacob Wiebe,
sworn December 15, 2014 (the “Wiebe Affidavit”);



-3-

8. approving the fees and disbursements of Aird & Berlis LLP, legal counsel to the Interim
Receiver, for the period from November 19, 2014 to December 12, 2014, as set out in the
Affidavit of Ian Aversa, sworn December 15, 2014 (the ”Aversa Affidavit™),

9. amending the title of proceedings in the within proceedings to read:

BETWEEN:
TRISURA GUARANTEE INSURANCE COMPANY
Applicant
- and -
EBERSOLE EXCAVATING INC. AND D&S RAILWAY CONSTRUCTION INC.

Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 47 OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED; AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1990, c. C.43, AS
AMENDED

AND IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED; AND SECTION 101 OF THE
COURTS OF JUSTICE ACT, R.S.0. 1990, c. C.43, AS AMENDED

10. such further and other relief as counsel may advise and this Honourable Court may

permit.

THE GROUNDS FOR THE MOTION ARE:

1 The Debtors are corporations incorporated pursuant to the laws of the Province of

Ontario;



10.
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Ebersole’s business involves site preparation services including, excavating, grading,

sewer and water systems and septic systems across southwestern Ontario;

D&S is in the business of railway construction and repair;

certain performance and labour and material bonds (collectively, the “Bonds™) were

issued by Trisura whereby the Debtors are the principals under the Bonds;

pursuant to an Indemnity Agreement dated March 4, 2008 (the “Indemnity Agreement”)
granted by the Debtors, Darrell Ebersole and Sandra Ebersole (collectively, the
“Indemnitors”), in favour of Trisura, the Indemnitors have agreed to indemnify Trisura
against any and all losses, charges, expenses, costs, claims, demands and liabilities of
whatsoever kind or nature which Trisura may sustain or incur by reason of, infer alia,

having executed or procured the execution of the Bonds;

as security for the payment and performance of the obligations under the Indemnity
Agreement, the Indemnitors provided security to Trisura pursuant to the provisions of the

Indemnity Agreement;

the Indemnitors are in default of their obligations to Trisura under the Indemnity

Agreement;

on November 12, 2014, Trisura learned that after Ebersole had filed a Notice of Intention
to Make a Proposal, Ebersole and/or D&S sold certain of their assets and property (the
“Equipment”) to Maynards Industrial Limited (“Maynards”), without notifying Trisura;

on November 13, 2014, Trisura learned that Maynards had scheduled a public auction for

December 4, 2014 in respect of the sale of the Equipment;

Borden Ladner Gervais LLP, counsel to Trisura, has put Maynards on notice of Trisura’s

interest in the Equipment;



11.

12.

113k;

14.

'St

16.

17

18.

19.

20.
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Ebersole is no longer an operating business and does not have employees at this time;

according to Trisura’s records, as of November 19, 2014, the Indemnitors are or will be
indebted to Trisura in the aggregate amount of $1,800,000, plus all additional losses,
interest, fees, taxes, costs and expenses to which Trisura is entitled under the existing

arrangements with the Indemnitors;

on November 19, 2014, Trisura issued a demand for payment and a Notice of Intention to
Enforce Security (“NITES”) to each of the Indemnitors pursuant to section 244(1) of the

BIA in respect of the secured obligations under the Indemnity Agreement;

on November 26, 2014, GTL was appointed Interim Receiver of the Debtors pursuant to

the Interim Receivership Order;

the Interim Receiver has performed a variety of activities in furtherance of its

responsibilities under the Interim Receivership Order, as set out in the First IR Report;

on December 4, 2014, Maynards held a public auction to sell the Equipment;

after a reconciliation is completed between Maynards and the Interim Receiver, the
Interim Receiver is currently holding the proceeds, as required by paragraph 28 of the

Interim Receivership Order;

the ten day period under Trisura’s NITES has now expired;

a Receiver is necessary to continue to preserve and protect the Property for Trisura and
the other stakeholders and to gather information and report back to such stakeholders and

the Court;

the appointment of a Receiver is just and convenient in the circumstances;



21.

22.

23.

24,

25,

k=

GTL is a licensed trustee under the BIA and has agreed to act as Receiver, if so

appointed;

section 243(1) of the BIA;

section 101 of the CJA;

rules 1.04, 2.01, 2.03, 3.02 and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg.

194, as amended; and

such further and other grounds as counsel may advise and this Honourable Court may

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion;

(a)

(b)

(c)

(d)

the First IR Report;

the Affidavit of Jacob Wiebe, sworn December 15, 2014;

the Affidavit of Ian Aversa, sworn December 15, 2014;

the affidavit of Stuart Detsky sworn November 24, 2014 and the exhibits referred

to therein; and
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(e) such further and other documentary evidence as counsel may advise and this

Honourable Court may permit.

December 15, 2014 BORDEN LADNER GERVAIS LLP
40 King Street West
Toronto, Ontario
MSH 3Y4

ROGER JAIPARGAS
Tel: (416) 367-6266

Fax: (416) 361-7067
Email: rjaipargas@blg.com
LSUCH# 43275C

ANDREW HODHOD
Tel: (416) 367-6290

Fax: (416) 361-2799
Email: ahodhod@blg.com
LSUCH#66314K

Lawyers for Trisura Guarantee Insurance
Company

TO: SERVICE LIST (ATTACHED)



TO:

AND TO:

AND TO:

AND TO:

AND TO:

SERVICE LIST

EBERSOLE EXCAVATING INC.
2194 East Avenue
Stevensville, Ontario LOS 1S0

Attention: Darrell Ebersole

Email: ebersole@bellnet.ca

Email: darrell.ebersole@ebersoles.com

Email: darrell.ebersole@ebersoleexcavating.com

D & S RAILWAY CONSTRUCTION INC.
2194 East Avenue
Stevensville, Ontario LOS 1S0

Attention: Darrell Ebersole

DARRELL EBERSOLE
2194 East Avenue
Stevensville, Ontario LOS 1S0

SANDRA EBERSOLE
2194 East Avenue
Stevensville, Ontario LOS 1S0

GRANT THORNTON LIMITED

19th Floor, Royal Bank Plaza South Tower
200 Bay Street, Box 55

Toronto, Ontario M5J 2P9

Attention: Jake Wiebe, Senior Vice-President
Tel.: (416) 360-3069

Fax: (416)360-4948

Email: jake.wiebe@ca.gt.com

Attention: Daniel Sobel, Vice-President
Tel.:  (416) 369-7033

Fax: (416)360-4949

Email: daniel.sobel@ca.gt.com

Interim Receiver and Proposed Receiver



AND TO: AIRD & BERLIS LLP
Brookfield Place, Box 754
181 Bay Street, Suite 1800
Toronto, Ontario M5J 2T9

Attention: Ian Aversa
Tel.: (416) 865-3082
Fax: (416) 863-1515
Email: iaversa@airdberlis.com

Attention: Jeremy Nemers
Tel.:  (416) 865-7724

Fax: (416) 863-1515

Email: jnemers@airdberlis.com

Lawyers for the Interim Receiver and Proposed Receiver

AND TO: FOGLER, RUBINOFF LLP
77 King Street West
Suite 3000, P.O. Box 95
TD Centre
Toronto, ON M5K 1G8

Attention: Joel D. Farber
Tel.: (416) 365-3707
Fax: (416)941-8852
Email: jfarber@foglers.com

Attention: Joshua R. Freeman
Tel.: (416) 864-9700

Fax: (416)941-8852

Email: jfreeman@foglers.com

Lawyers for Maynards Industrial Limited
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AND TO: BDO CANADA LIMITED
1 City Centre Drive
Suite 1040
Mississauga, Ontario L5B 1M2

Attention: Peter Naumis
Tel.:  (905) 615-6207
Fax: (905)615-1333
Email: pnaumis@bdo.ca

Proposal Trustee of Ebersole Excavating Inc.

AND TO: JMA ACCOUNTING PROFESSIONAL CORPORATION
1300 Cornwall Road, Suite 201
Oakville, Ontario L6J 7W5

Attention: John MacDonald

Tel.:  (905) 338-8343 Ext. 221
Fax: (905) 338-8042
Email: jbm@jmagroup.ca

AND TO: WEIRFOULDS LLP
4100 - 66 Wellington Street West
P.O. Box 35, Toronto-Dominion Centre
Toronto, Ontario M5K 1B7

Attention: David Brown
Tel.:  (416) 947-5046
Fax: (416)365-1876

Email: dbrown@weirfoulds.com

Lawyers for JMA Accounting Professional Corporation and John MacDonald



AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

-11 -

FLUXGOLD IZSAK JAEGER LLP
10-50 West Pearce Street
Richmond Hill, Ontario L4B 1C5

Attention: Bruce R. Jaeger

Tel.: (905) 763-3770
Fax.: (905) 763-3772
Email: bjacger@fijlaw.com

Lawyers for Darrell Ebersole

DUNNET LAW PROFESSIONAL CORPORATION
648 Shenandoah Drive
Mississauga, Ontario LSH 1V9

Attention: David Dunnet

Tel.: (905) 990-1902
Fax.: (905) 990-2072
Email: david.dunnet@dunnetlaw.com

Lawyers for Sandra Ebersole

DH PROFESSIONAL CORPORATION
51 Village Centre Place
Mississauga, ON L4Z 1V9

Attention: Douglas H. Hancock

Tel.: (905) 273-3339
Fax.: (905) 273-5672
Email: douglas@daiglehancock.com

Lawyers for BDO Canada Limited

CURTIS GAIL DEVELOPMENT CORPORATION
4490 Montrose Road
Niagara Falls, ON L2H 1K2

ALLY CREDIT CANADA LIMITED
P.0O. Box 5000, Station D
Etobicoke, ON MO9A 5E3
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SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
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TRISURA GUARANTEE INSURANCE COMPANY

Applicant
- and -
EBERSOLE EXCAVATING INC. AND
D&S RAILWAY CONSTRUCTION INC.
Respondents
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AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT,
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FIRST REPORT OF THE INTERIM RECEIVER
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O GrantThornton

Grant Thornton Limited

Royal Bank Plaza, South Tower
200 Bay Street, 19" Floor
Toronto, Ontario
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INTRODUCTION AND BACKGROUND

1.

Grant Thornton Limited (“GTL”) was appointed as interim receiver (the “Interim
Receiver’) of Ebersole Excavating Inc. (“Ebersole”) and D&S Railway
Construction Inc. (“D&S”, and together with Ebersole, the “Companies”),
pursuant to an order of the Ontario Superior Court of Justice (Commercial List)
(the “Court”) dated November 26, 2014 (the “Interim Receivership Order”). A
copy of the Interim Receivership Order and the related endorsement of the Court
is attached hereto as Appendix “1”.

The Interim Receivership Order, amongst other things, authorizes the Interim
Receiver to take possession of the Property, as defined in the Interim
Receivership Order, but does not authorize the Interim Receiver to sell the

Property.

Background information pertaining to the Companies, including the events
preceding the issuance of the Interim Receivership Order, is contained in the
affidavit of Stuart Detsky sworn November 24, 2014 (the “Detsky Affidavit”’) in
support of, amongst other things, the application of Trisura Guarantee Insurance
Company (the “Applicant”) to appoint the Interim Receiver. A copy of the
Detsky Affidavit (without exhibits) is attached hereto as
Appendix “2”.

PURPOSE OF THE FIRST REPORT

4.

The purpose of this, the Interim Receiver’s first report (the “First Report”), is to:

a) provide the Court with details of the Interim Receiver’s activities since its
appointment; and

b) provide information pertinent to the Applicant’s request for an order:

(i) approving the First Report and the conduct and activities of the
Interim Receiver as described herein;

(i)  approving the fees and disbursements of the Interim Receiver and

its legal counsel as described herein;

(ili) appointing GTL as receiver of the Property (the “Receiver”)



pursuant to section 243(1) of the Bankruptcy and Insolvency Act
(the “BIA”) and section 101 of the Courts of Justice Act; and

(iv) authorizing the Receiver to file assignments in bankruptcy on
behalf of each of the Companies and authorizing the Receiver to
transfer up to $15,000 from the receivership trust account to each

bankruptcy estate to fund its administration.

DISCLAIMER

5.

In preparing this First Report, the Interim Receiver has relied upon certain
unaudited financial information, the Companies’ records and information from the
Companies’ financial advisors, Sandra Ebersole and her legal counsel. While
the Interim Receiver has reviewed various documents provided by the
Companies and the other parties noted above, such work does not constitute an
audit or verification of such information for accuracy, completeness or
compliance with Generally Accepted Accounting Principles (“GAAP”) or
International Financial Reporting Standards (“IFRS”). Accordingly, the Interim
Receiver expresses no opinion or other form of assurance pursuant to GAAP or

IFRS with respect to such information.

This First Report has been prepared for the use of this Court and the Companies’
stakeholders as general information relating to the Companies and to assist the
Court in making a determination of whether to approve the relief sought by the
Applicant. Accordingly, the reader is cautioned that this First Report may not be
appropriate for any other purpose. The Interim Recéiver will not assume
responsibility or liability for losses incurred by the reader as a result of the
circulation, publication, reproduction or use of this First Report contrary to the

provisions of this paragraph.

All currency references in this First Report are to Canadian dollars unless

otherwise noted.

ACTIVITIES OF THE INTERIM RECEIVER

8.

On November 27, 2014, the Interim Receiver attended at the Companies’
premises at 2194 East Avenue, Stevensville, Ontario (the “Premises”) in order
to, amongst other things, take an inventory of the Companies’ assets, take



10.

11.

12.

13.

14.

15,

16.

possession of the Companies’ books and records and meet with Sandra
Ebersole and her legal counsel, David Dunnet of Dunnet Professional Law
Corporation (“Dunnet”). Darrell Ebersole was not present at the Premises on
November 27, 2014.

The Interim Receiver obtained copies of the Companies’ insurance policies. The
Interim Receiver has corresponded with the insurance broker and has confirmed
that coverage is in place and that premiums have been paid as of the date of the
Interim Receivership Order. The insurance broker has also advised that they will
arrange for the Interim Receiver to be added as a loss payee or an additional

insured on each policy.

The Interim Receiver engaged Ritchie Bros. Auctioneers (“RB”) to appraise the
Companies’ assets located at the Premises (the “Appraisal”’). RB attended at
the Premises on November 27, 2014 to conduct the Appraisal.

The Interim Receiver froze D&S’ bank account and arranged for the balance as
at November 27, 2014 in the amount of $4,567 to be transferred to the Interim

Receiver’s trust account.

The Interim Receiver contacted creditors that leased assets to the Companies
and obtained security documents supporting their claim on specific assets and
the payments made by the Companies prior to the issuance of the Interim

Receivership Order.

The Interim Receiver responded to unsecured creditors’ inquiries regarding the

status of the interim receivership.

The Interim Receiver took possession of approximately 60 bankers’ boxes of

records, a computer server and two computers.

Based on the Companies’ records and from discussions with Sandra Ebersole, it
appears that D&S may owe approximately $100,000 in source deductions and
$70,000 in HST to Canada Revenue Agency (“CRA”).

Pursuant to a CRA Notice of Assessment dated November 20, 2014, Ebersole
owed $99,795 in HST to CRA. The Interim Receiver is co-ordinating with CRA to

schedule a trust examination which will confirm the amounts due to CRA.



17.

18.

19.

20.

21,

22.

The Interim Receiver obtained an independent legal opinion on the Applicant’s
security documents, which opinion states that, subject to certain assumptions
and qualifications that are common in opinions of this nature, the personal
property security granted by Ebersole and D&S to the Applicant is valid and
enforceable and creates valid security interests in the personal property of
Ebersole and D&S to which the Personal Property Security Act (Ontario) (the
“‘PPSA”) applies.

The Interim Receiver’s review of PPSA registrations against Ebersole revealed a
registration by Curtis Gail Development Corporation (“Curtis Gail") dated
December 13, 2013. The registration appears to be a chattel mortgage against a
1999 Western Star truck (the “Curtis Gail Registration”).

The Interim Receiver contacted Broderick & Partners LLP (“BP”) who are listed
as the registering agent for the Curtis Gail Registration and requested details of
the registration and the underlying indebtedness.

BP responded that the security held by Curtis Gail had been assigned to Jennifer
Lam, who is represented by Dunnet. On December 1, 2014 the Interim Receiver
sent an email to Dunnet requesting documents related to the assignment from
Curtis Gail to Jennifer Lam and a copy of the loan agreement between Curtis
Gail and Ebersole. Dunnet has not responded to the Interim Receiver’s email.

Counsel to the Interim Receiver therefore sent a letter to BP on December 12,
2014 requesting a copy of the assignment agreement.

The Interim Receiver's review of PPSA registrations against Ebersole and D&S
revealed registrations by Caterpillar Financial Services Limited (“CAT”) against
both Companies. CAT has confirmed to the Interim Receiver that the loans
related to these registrations were paid in full on May 22, 2012. The PPSA
registrations made by CAT against Ebersole and D&S are now discharged.



The Equipment Auction

23.

24.
25.

26.

27.

28.

29.

Paragraph 28 of the Interim Receivership Order authorized the Interim Receiver
to permit Maynards Industries Ltd. (“Maynards”) to conduct the Auction, as
defined in the Interim Receivership Order, on December 4, 2014. The assets to
be auctioned included those assets purportedly sold by D&S to Maynards on
October 31, 2014 (the “Auction Assets”).

The Interim Receiver permitted Maynards to conduct the Auction.

The Interim Receiver and Maynards opened a joint bank account (the “Joint
Account”) in accordance with the Interim Receivership Order into which the

proceeds of the sale of the Auction Assets were to be deposited.

The Auction was held on December 4, 2014 and the Interim Receiver attended to

record the sale price of each lot.

Maynards and the Interim Receiver continue to work together to reconcile the
amounts deposited to the Joint Account with the results of the Auction in order to
determine the buyers’ premium that is payable to Maynards in accordance with
the Interim Receivership Order and the HST that is collected. The balance of the
Auction proceeds will be held by the Interim Receiver and Maynards in the Joint
Account pending further order of the Court. The Interim Receiver expects that its
reconciliation with Maynards will be completed by December 31, 2014.

The Interim Receiver conducted an ownership history search at the Ontario
Ministry of Transportation (“MOT") to identify equipment and vehicles owned by
the Companies. This search revealed that 27 assets included in the Auction
Assets are registered to “Darrell Ebersole o/a Darrell Ebersole Excavating” and

two additional assets included in the Auction are registered to “Darrell Ebersole”.

The Interim Receiver continues to review the Companies’ records to determine
the true owner(s) of these assets. A listing of these 29 assets is attached hereto

as Appendix “3”.

The Unsold Assets

30.

The Interim Receiver has identified the following assets of the Companies at the
Premises that were not sold at the Auction (collectively, the “Unsold Assets”):



31.

32.

33.

34.

a) three lots that were included in the Auction Assets but that did not sell at

the Auction;

b) 62 assets that were not included in the Auction Assets including the

following;

(i) a 2012 Jeep Grand Cherokee registered to “Darrell Ebersole o/a
Darrell Ebersole Excavating” (the “Jeep Cherokee”); and

(ii) a shipping container containing tools and other small assets
(collectively, the “Shipping Container”).

A complete listing of the Unsold Assets is attached hereto as Appendix “4”.

Sandra Ebersole advised the Interim Receiver that the Shipping Container and
its contents were excluded from the Auction because they are Darrell Ebersole’s
personal assets. The Interim Receiver inspected the contents of the Shipping
Container and the contents appear to be tools and equipment related to the
Companies’ operations. The Interim Receiver has taken possession of these
assets as it has not received any evidence from Sandra Ebersole or Darrell
Ebersole demonstrating that these assets are Darrell Ebersole’s property and not

the Companies’ property.

The Interim Receiver requested that Maynards remove the Unsold Assets,
excluding the Jeep Cherokee, from the Premises for storage pending further
order of the Court. Maynards has advised that the likely cost to move these
assets is greater than the likely proceeds of their sale.

The Interim Receiver therefore intends to leave the Unsold Assets excluding the
Jeep Cherokee at the Premises while the Interim Receiver markets these assets
for sale, as permitted by the Interim Receivership Order.

The Interim Receiver has arranged for the Jeep Cherokee to be moved to
Manheim Auction, Inc. for storage. A PPSA search on Ebersole revealed a
registration in favour of Ally Credit Canada Limited (“Ally”) against the Jeep
Cherokee. Ally has since advised that its loan against this vehicle was repaid in
full on November 14, 2014. The Interim Receiver understands that Sandra
Ebersole previously used the Jeep Cherokee as her personal vehicle.



The Unreconciled Assets

35.

36.

37.

In reviewing MOT records and insurance policies contained in the Companies’
books and records the Interim Receiver has located 23 assets of interest that the
Interim Receiver has been unable to locate (collectively, the “Unreconciled
Assets”) all in addition to the assets described in paragraph 28, comprising:

a) 13 assets registered at the MOT to “Darrell Ebersole o/a Darrell Ebersole

Excavating”;
b) three vehicles registered to Darrell Ebersole;
c) one vehicle registered to Sandra Ebersole;
d) six pieces of construction equipment.
A list of the Unreconciled Assets is attached hereto as Appendix “5”.

Counsel for the Interim Receiver sent letters to Sandra Ebersole’s counsel and
Darrell Ebersole’s counsel requesting information on the location of the vehicles
mentioned in paragraph 35(a) above. Counsel for Sandra Ebersole has advised
that these vehicles are located on the Premises and form part of the Auction
Assets, however the Interim Receiver has confirmed that these assets are

neither at the Premises nor are they included in the Auction Assets.

The Interim Receiver is in the process of reviewing the Companies’ records in an

attempt to determine the ownership status of the Unreconciled Assets.

Accounts Receivable

38.

39.

On November 27, 2014 the Interim Receiver obtained a listing of D&S’ accounts
receivable from Sandra Ebersole. The listing identified accounts receivable
totalling approximately $140,000. Sandra advised that there were no receivables

owing to Ebersole.

The Interim Receiver has sent letters to D&S’ customers advising of the Interim
Receivership Order and advising the customers to pay all amounts owing to D&S

to the Interim Receiver.



The Bryan’s Sale

40.

41.

Sandra Ebersole has advised the Interim Receiver that in or about March or April
of 2014, the Companies sold certain assets through Bryan’s Auction Services
(“Bryan’s”). The Interim Receiver has obtained an unsigned copy of the Bryan’s
sale agreement and the auction results detailing that 26 assets were sold for
proceeds of $439,760 (the “Bryan’s Sale”).

From this information and a review of Ebersole’s bank accounts, the Interim
Receiver has learned that the Bryan’s Sale resulted in proceeds of $399,360
being deposited to Ebersole’s bank account and $40,400 being paid to a secured
creditor having a security registration over the assets sold at the Bryan’s Sale.

The Maynards’ Sale

42.

43.

44,

45.

46.

47.

As set out in the Detsky Affidavit, D&S purportedly sold substantially all of its
assets to Maynards in October 2014. Based on D&S’ bank statements, the
balance in the D&S bank account was $33,077 on October 31, 2014 immediately
prior to D&S receiving $1,525,500, which appears to represent payment from
Maynards in respect of the Auction Assets (the “Maynards Sale Proceeds”).

On November 3, 2014, D&S transferred $1,525,520 to JMA Accounting (“JMA"),
one of the Companies’ financial advisors leaving a balance of $25,173 in the
D&S bank account.

Between the deposit of the Maynards Sale Proceeds on October 31, 2014 and
the transfer to JMA on November 3, 2014 three cheques totalling $7,885 cleared
the D&S bank account.

On November 13, 2014, JMA transferred $438,444 to the D&S bank account.

Despite a request from the Interim Receiver, JMA has yet to account for its
disposition of the balance of the Maynards Sale Proceeds in the amount of
$1,087,076.

Based on information obtained from counsel to Bank of Montreal (“BMO”) the
Interim Receiver understands that JMA paid approximately $728,737 to BMO
who appears to have held a registered security interest in the Auction Assets.



48.

49.

50.

51.

52.

53.

R&R Mergers, who appears to have assisted D&S with the sale to Maynards,
advises that it received approximately US$81,000 on account of professional
fees/commissions related to the sale of the Auction Assets to Maynards.

The Interim Receiver has not been able to determine how JMA disbursed the

remaining $277,319, calculated as follows:

D&S transfer to JMA $ 1,525,500
Distribution to BMO (728,737)
Distribution to R&R Mergers (81,000)
JMA transfer to D&S (438,444)
Unexplained amount S 277,319

After receiving the transfer of $438,444 from JMA on November 13, 2014 and
collecting $132,568 from a customer on November 14, 2014, D&S transferred
$601,830 to Sandra Ebersole’s personal bank account on November 14, 2014
(the “Funds Transferred to Sandra”). Details of the D&S bank account activity

is attached in Appendix “6”.

The Interim Receiver wrote to Sandra Ebersole’s counsel demanding an
explanation for this transfer, confirmation that the Funds Transferred to Sandra
are still in Sandra’s possession and demanding that these funds be returned to
the Interim Receiver as they form part of the Property, as defined in the Interim

Receivership Order.

Sandra Ebersole’s counsel replied by letter dated December 9, 2014 (the
“December 9 Letter’) explaining that, among other things, the Funds

Transferred to Sandra were distributed as follows:

a) $205,573 was paid to Darrell Ebersole;

b) $205,573 is held in trust for Sandra Ebersole; and

c) $190,669 is held in trust for CRA.

A copy of the December 9 Letter is attached hereto as Appendix “7”.

Counsel for Sandra Ebersole has subsequently agreed to pay the total amount
held in its trust account in the amount of $396,242, representing the funds held

11



54,

55.

56.

57.

for Sandra Ebersole and CRA, to the Interim Receiver, provided that such funds,
until further order of the Court, shall:

a) be invested in a 30-day guaranteed investment certificate (the "GIC"),
which GIC shall be renewed every 30 days until further order of the Court;

b) not be subjected to the Interim Receiver's Charge, as defined in the
Interim Receivership Order, or any comparable charge in the future that
may replace the Interim Receiver's Charge; and

c) not be deemed to constitute Property, as defined in the Interim

Receivership Order.

The Receiver agreed to these conditions and counsel for Sandra Ebersole has
transferred the $396,242 to the Interim Receiver's trust account. The Interim

Receiver is in the process of purchasing the GIC.

The Interim Receiver and/or its counsel has also sent letters to Bruce Jaeger
(counsel to Darrell Ebersole and former counsel to the Companies), Robert
Fowler (of R&R Mergers, a financial advisor to the Companies), John MacDonald
(of JMA, an accountant/advisor to the Companies) and Casey Bruyns (a financial
advisor to the Companies), asking for details of the Maynard’s transaction and
any funds/retainers handled by the respective firms. Copies of the letters sent by

the Interim Receiver are attached hereto as Appendix “8”.

JMA/John MacDonald has retained WeirFoulds LLP as counsel, which has
advised that John MacDonald has been away but will reply in due course. The
Interim Receiver's counsel followed up with WeirFoulds LLP by email on
December 12, 2014.

Casey Bruyns advised that he did not handle trust funds. The Interim Receiver’s
investigation into the configuration of the Companies’ accounting systems
revealed that the accounting software/database is hosted by Mr. Bruyns’ firm.
The Interim Receiver had demanded that access to and control of the systems
be provided to it by Mr. Bruyns forthwith and Mr. Bruyns sent a memory stick via
courier to the Interim Receiver’s office with a copy of the Simply Accounting files
for each of the two Companies.

12



58.

59.

60.

61.

Bruce Jaeger replied to the Interim Receiver’s correspondence indicating that he
has no trust funds or retainers on hand, but that he will verify with Darrell
Ebersole if he is aware of the whereabouts of the balance of the Funds
Transferred to Sandra.

Robert Fowler replied with certain information pertaining to the sale to Maynards
and advised that on November 13, 2014, R&R Mergers was paid a 6%
commission fee by wire transfer from JMA, which is approximately US$81,000.

The Interim Receiver continues to correspond with these parties and with
counsel to Sandra Ebersole and counsel to Darrell Ebersole regarding the
Companies’ activities prior to the appointment of the Interim Receiver.

Based on the above, it appears that certain of the asset sales/transfers and
payments may have been preferential or may have been transacted at
undervalue. It may be necessary for the Companies to become bankrupt so that
the time demands under the BIA are preserved and so that a Trustee in
Bankruptcy may further investigate these transactions and possibly conduct
examinations under s. 163 of the BIA or request that the Official Receiver
conduct an examination under s. 161 of the BIA.

ONGOING ACTIVITIES OF THE INTERIM RECEIVER

62,

There is significant work remaining to be completed by the Interim Receiver. If
the proposed relief is granted as set out in the Applicant’s notice of motion, the

Interim Receiver's ongoing and future activities will include, but will not be limited

to:

a) collecting accounts receivable;

b) reconciling the results of the Auction and the amount due to Maynards in
respect of the buyers’ premium;

c) holding the balance of the proceeds of the Auction until further order of

the Court;
d) holding the GIC until further order of the Court;

e) determining the location of the funds purportedly transferred by Sandra
Ebersole to Darrel Ebersole;



f) realizing upon the Unsold Assets;
0) locating and securing the balance of the Unreconciled Assets; and

h) continuing the investigation into the affairs of the Companies, including
investigating any preferential transactions or transactions at undervalue.

PROFESSIONAL FEES

63.

64.

65.

66.

67.

68.

The Interim Receiver and its legal counsel have maintained detailed records of
their professional time and costs since the Interim Receivership Order was

granted.

Paragraph 18 of the Interim Receivership Order provides that the Interim
Receiver and its counsel shall be paid their reasonable fees and disbursements.
In addition, the Interim Receiver and its counsel were granted a first charge on all

of the Companies’ property as security for such fees and disbursements.

The total fees of the Interim Receiver from November 19, 2014 to December 12,
2014 amount to $57,611.79 together with HST in the amount of $7,489.53,
totalling $65,101.32. Time spent by the Interim Receiver is more particularly
described in the Affidavit of Jacob Wiebe, a Senior Vice-President of Grant
Thornton Limited having carriage of this proceeding as the Interim Receiver,
sworn December 15, 2014 in support hereof, a copy of which is attached hereto
as Appendix “9”.

The total legal fees incurred by the Interim Receiver during the interim
receivership for services provided to the Interim Receiver by its counsel, Aird &
Berlis LLP (“A&B"), from November 19, 2014 to December 12, 2014 amount to
$24,677.00, together with disbursements in the amount of $141.75 and HST in
the amount of $3,226.44, totalling $28,045.19. The time spent by A&B is more
particularly described in the Affidavit of lan Aversa sworn December 15, 2014 in
support hereof, a copy of which is attached hereto as Appendix “10”.

The Interim Receiver is of the view that the fees and disbursements of its counsel
are fair and reasonable. The Interim Receiver respectfully requests the approval

of its fees and disbursements and those of its counsel.

In connection with the appointment of GTL as Receiver as mentioned in

paragraph 4(b)(iii) above, GTL is prepared to act as Receiver, if appointed by the



Court. A copy of the consent of GTL to act as Receiver is attached hereto as
Appendix “11”.

RELIEF REQUESTED

69. Based upon the foregoing, the Interim Receiver respectfully requests that this
Court issue an order:

a) approving the First Report and the conduct and activities of the Interim

Receiver as described herein; and

b) approving the fees and disbursements of the Interim Receiver and its

legal counsel as described herein.

70. The Interim Receiver is also supportive of the balance of the relief requested by
the Applicant in its notice of motion.

All of which is respectfully submitted,

GRANT THORNTON LIMITED,

IN ITS CAPACITY AS COURT-APPOINTED

INTERIM RECEIVER OF EBERSOLE EXCAVATING INC. AND
D&S RAILWAY CONSTRUCTION INC,,

AND NOT IN ITS PERSONAL OR CORPORATE CAPACITY

ake Wiebe, CPA, CA, CIRP
Senior Vice-President
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Court File No.QU - i - 1976( ~ poc

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ) WEDNESDAY, THE 26 DAY
)
MR. JUSTICE NEWBOULD ) OF NOVEMBER, 2014

BETWEEN:

TRISURA GUARANTEE INSURANCE COMPANY

Applicant
-and -
EBERSOLE EXCAVATING INC. AND D&S
RAILWAY CONSTRUCTION INC.
Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 47
OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C, 1985, c. B-3, AS
AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT,
R.S.0. 1990, c. C.43, AS AMENDED

ORDER
(Appointment of Interim Receiver)

THIS APPLICATION made by the Trisura Guarantee Insurance Company for an Order
pursuant to section 47 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended
(the "BIA") and section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended (the
"CJA") appointing Grant Thornton Limited as interim receiver (in such capacities, the "Interim
Receiver") without security, of all of the assets, undertakings and properties of Ebersole
Excavating Inc. and D & S Railway Construction Inc. (collectively, the "Debtors") acquired for,
or used in relation to a business carried on by the Debtors, was heard this day at 330 University

Avenue, Toronto, Ontario.
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ON READING the affidavit of Stuart Detsky sworn November 24, 2014 and the Exhibits
thereto and on hearing lh_,submlss on (ﬁwunsd for the A H{ip[j" ant, Lnlmtﬁl Ir1:n on L. “}»Jtd and
Maynards Industrics 1.td. Ano one appearing for any ulhe: party although duly served as appears
from the affidavit of service of Judeen Amos sworn November 24, 2014, the affidavits of service
of Laurie Morrison sworn November 25, 2014 and on reading the consent of Grant Thornton

Limited to act as the Interim Receiver,
SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this Application is properly

returnable today and hereby dispenses with further service thereof.
APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 47 of the BIA and scction 101 of the

CJA, Grant Thornton l.imited is hereby appointed Interim Receiver, without security, of all of

the assets, undertakings and properties of the Debtors acquired for, or used in relation to a
business carried on by the Debtors, including all proceeds thereof (the "Property"), until
December 26, 2014,

INTERIM RECEIVER’S POWERS

5 THIS COURT ORDERS that the Interim Receiver is hereby empowered and authorized,
but not obligated, to act at once in respect of the Property and, without in any way limiting the
generality of the foregoing, the Interim Receiver is hereby expressly empowered and authorized

to do any of the following where the Interim Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the

Property;

(b) to receive, preserve, and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the

‘relocating of Property to safeguard it, the engaging of independent



(c)

(d)

(e)

(H

®)

(h)

-

security personnel, the taking of physical inventories and the placement of

such insurance coverage as may be necessary or desirable;

to manage, operate, and carry on the business of the Debtors, including the
powers to enter into any agreements, incur any obligations in the ordinary
course of business, cease to carry on all or any part of the business, or

ceasc 10 perform any contracts of the Debtors;

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise
of the Interim Receiver's powers and duties, including without limitation

those conferred by this Order;

to purchase or lease such machinery, equipment, inventories, supplies,
premiscs or other assets to continue the business of the Debtors or any part

or parts thereof;

to reccive and collect all monies and accounts now owed or hercafter
owing to the Debtors and to exercisc all remedies of the Debtors in
collecting such monies, including, without limitation, to enforce any

security held by the Debtors;
to settle, extend ot compromise any indebtedness owing to the Debtors;

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Interim Receiver's name or
in the name and on behalf of the Debtors, for any purpose pursuant to this

Order;

to initiate, prosecute and continue thc prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the Debtors, the Property or the Interim Receiver,

and to settle or compromise any such proceedings. The authority hereby



4.

conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding,;

) to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thercof and
negotiating such terms and conditions of sale as the Interim Receiver in its

discretion may deem appropriale;

k) to report to, meet with and discuss with such affected Persons (as defined
below) as the Interim Receiver deems appropriate on all matters relating to
the Property and the receivership, and to share information, subject to such

terms as 10 confidentiality as the Interim Receiver decms advisable;

)] to register a copy of this Order and any other Orders in respect of the
Property against title to any of the Property;

(m) to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and
on behalf of and, if thought desirable by the Interim Receiver, in the name

of the Debtors;

(n) to enter into agreements with any trustee in bankruptcy appointied in
respect of the Debtors, including, without limiting the generality of the
foregoing, the ability to enter into occupation agrecments for any property

owned or leased by the Debtors;

(0) to exercise any shareholder, partnership, joint venture or other rights

which the Debtors may have; and

(p) to take any steps reasonably incidental to the excrcise of these powers or

the performance of any statutory obligations.

and in cach casc where the Interim Receiver takes any such actions or steps, it shall be
exclusively authorized and empowered to do so, to the exclusion of all other Persons (as defined

below), including the Debtors, and without interference from any other Person.
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DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE INTERIM RECEIVER

4, ‘THIS COURT ORDERS that (i) the Debtors, (ii) all of their current and former directors,
officers, employces, agents, accountants, legal counsel and shareholders, and all other persons
acting on their instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the
foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the
Interim Receiver of the existence of any Property in such Person's possession or control, shall
grant immediate and continued access to the Property to the Interim Receiver, and shall deliver

all such Property to the Interim Receiver upon the Interim Receiver's request.

5. THIS COURT ORDERS that all Persons shall forthwith advise the Interim Recciver of
the existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the "Records”) in
that Person's possession or control, and shall provide to the Interim Receiver or permit the
Interim Receiver to make, retain and take away copies thereof and grant to the Interim Receiver
unfettered access to and use of accounting, computer, software and physical facilities relating
thercto, provided however that nothing in this paragraph 5 or in paragraph 6 of this Order shall
require the delivery of Records, or the granting of access to Records, which may not be disclosed
or provided to the Interim Receiver due to the privilege attaching to solicilor-client

communication or due to statutory provisions prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or othcrwise contained on a
computer or other clectronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Interim Receiver for the purpose of allowing the Interim Receiver to
recover and fully copy all of the information contained therein whether by way of printing the
information onto paper or making copies of computer disks or such other manner of retrieving
and copying the information as the Interim Receiver in its discretion deems expedient, and shall
not alter, erase or destroy any Records without the prior written consent of the Interim Receiver.

Further, for the purposes of this paragraph, all Persons shall provide the Interim Receiver with all
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such assistance in gaining immediate access to the information in the Records as the Interim
Receiver may in its discretion require including providing the Interim Receiver with instructions
on the use of any computer or other system and providing the Interim Receiver with any and all
access codes, account names and account numbers that may be required to gain access to the

information.

7. THIS COURT ORDERS that the Interim Receiver shall provide each of the relevant
landlords with notice of the Interim Receiver’s intention to remove any fixtures from any leased
premises at least seven (7) days prior to the date of the intended removal. The relevant landlord
shall be entitled to have a representative present in the leased premises to observe such removal
and, if the landlord disputes the Interim Receiver’s entitlement to remove any such fixture under
the provisions of the lease, such fixture shall remain on the premises and shall be dealt with as
agreed between any applicable sccured creditors, such landlord and the Interim Receiver, or by
further Order of this Court upon application by the Interim Receiver on at least two (2) days

notice to such landlord and any such secured creditors.
NO PROCEEDINGS AGAINST THE INTERIM RECEIVER

8. THIS COURT ORDERS that no proceeding or enforccment process in any court or
tribunal (each, a "Proceeding"), shall be commenced or continued against the Interim Receiver

except with the written consent of the Interim Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the
Property shall be commenced or continued except with the written consent of the Interim
Receiver or with leave of this Court and any and all Procecdings currently under way against or
in respect of the Debtors or the Property are hereby stayed and suspended pending further Order
of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

10.  THIS COURT ORDERS that all rights and remedies against the Debtors, the Interim
Receiver, or affecting the Property, arc hereby stayed and suspended except with the written

consent of the Interim Receiver or leave of this Court, provided however that this stay and



b=

suspension does not apply in respect of any "eligible financial contract” as defined in the BIA,
and further provided that nothing in this paragraph shall (i) empower the Interim Receiver or the
Debtors to carry on any business which the Debtors are not lawfully entitled to carry on, (ii)
exempt the Interim Receiver or the Debtors from compliance with statutory or regulatory
provisions relating to health, safety or the environment, (iii) prevent the filing of any registration

to preserve or perfect a security interest, or (iv) prevent the registration of a claim for lien.

NO INTERFERENCE WITH THE INTERIM RECEIVER

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtors, without written consent of the Interim

Receiver or leave of this Court.

CONTINUATION OF SERVICES

12.  THIS COURT ORDERS that all Persons having oral or writlen agreements with the
Debtors or statutory or regulatory mandates for the supply of goods and/or services, including
without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtors arc hercby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Interim Receiver, and that the Interim Receiver shall be entitled to the continued use of the
Debtors’ current telephone numbers, facsimile numbers, internet addresses and domain names,
provided in each case that the normal prices or charges for all such goods or services received
after the date of this Order are paid by the Interim Receiver in accordance with normal payment
practices of the Debtors or such other practices as may be agreed upon by the supplier or service

provider and the Interim Receiver, or as may be ordered by this Court.

INTERIM RECEIVER TO HOLD FUNDS

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of
payments received or collected by the Interim Receiver from and after the making of this Order
from any source whatsoever, including without limitation the sale of all or any of the Property

and the collection of any accounts receivable in whole or in part, whether in existence on the date
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of this Order or hereafter coming into existence, shall be deposited into one or more new
accounts to be opened by the Interim Receiver (the "Post Interim Receivership Accounts") and
the monies standing to the credit of such Post Interim Receivership Accounts from time to time,
net of any disbursements provided for herein, shall be held by the Interim Receiver to be paid in

accordance with the terms of this Order or any further Order of this Court.

EMPLOYEES

14, THIS COURT ORDERS that all employees of the Debtors shall remain the employees of
the Debtors until such time as the Interim Receiver, on the Debtors’ behalf, may terminate the
employment of such employees. The Interim Receiver shall not be liable for any employee-
related liabilities, including any successor employer liabilities as provided for in section
14.06(1.2) of the BIA, other than such amounts as the Interim Receiver may specifically agree in
writing to pay, or in respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or

under the Wage Earner Protection Program Act.

PIPEDA

15.  THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Interim Receiver shall disclose
personal information of identifiable individuals to prospective purchasers or bidders for the
Property and to their advisors, but only to the extent desirable or required to negotiate and
attempt to complete one or more sales of the Property (each, a "Sale"). Each prospective
purchaser or bidder to whom such personal information is disclosed shall maintain and protect
the privacy of such information and limit the use of such information to its evaluation of the
Sale, and if it does not complete a Sale, shall return all such information to the Interim Receiver,
or in the alternative destroy all such information. The purchaser of any Property shall be entitled
to continue to use the personal information provided to it, and related to the Property purchased,
in a manner which is in all material respects identical to the prior use of such information by the
Debtors, and shall return all other personal information to the Interim Receiver, or ensure that all

other personal information is destroyed.
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LIMITATION ON ENVIRONMENTAL LIABILITIES

16,  THIS COURT ORDERS that nothing herein contained shall require the Interim Receiver
to occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the "Environmental Legislation"), provided however that nothing herein shall
exempt the Interim Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Interim Receiver shall not, as a result of this Order or anything
done in pursuance of the Interim Receiver's duties and powers under this Order, be deemed to be
in Possession of any of the Property within the meaning of any Environmental Legislation,

unless it is actually in possession.

LIMITATION ON THE INTERIM RECEIVER’S LIABILITY

17.  THIS COURT ORDERS that the Interim Receiver shall incur no liability or obligation as
a result of its appointment or the carrying out the provisions of this Order, save and except for
any gross negligence or wilful misconduct on its part, or in respect of its obligations under
sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.
Nothing in this Order shall derogate from the protections afforded the Interim Receiver by
section 14.06 of the BIA or by any other applicable lcgislation.

INTERIM RECEIVER'S ACCOUNTS

18,  THIS COURT ORDERS that the Interim Receiver and counsel to the Interim Receiver
shall be paid their reasonable fees and disbursements, in each case at their standard rates and
charges unless otherwise ordered by the Court on the passing of accounts, and that the Interim
Receiver and counsel to the Interim Receiver shall be entitled to and are hereby granted a charge

(the "Interim Receiver's Charge") on the Property, as security for such fees and disbursements,
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both before and after the making of this Order in respect of these proceedings, and that the
Interim Receiver's Charge shall form a first charge on the Property in priority to all security
interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any Person,

but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.,

19.  TIIIS COURT ORDERS that the Interim Receiver and its legal counsel shall pass its
accounts from time to time, and for this purpose the accounts of the Interim Receiver and its
legal counsel are hereby referred to a judge of the Commercial List of the Ontario Superior Court

of Justice,

20.  THIS COURT ORDERS that prior to the passing of its accounts, the Interim Receiver
shall be at liberty from time to time to apply reasonable amounts, out of the monies in its hands,
against its fees and disbursements, including legal fees and disbursements, incurred at the
standard rates and charges of the Interim Receiver or its counsel, and such amounts shall
constitute advances against its remuneration and disbursements when and as approved by this

Court.
FUNDING OF THE INTERIM RECEIVERSHIP

21. THIS COURT ORDERS that the Interim Receiver be at liberty and it is hereby
empowered to borrow by way of a revolving credit or otherwise, such monies from time to time
as it may consider necessary or desirable, provided that the outstanding principal amount does
not exceed $75,000 (or such greater amount as this Court may by further Order authorize) at any
time, at such rate or rates of interest as it deems advisable for such period or periods of time as it
may arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Interim Receiver by this Order, including interim expenditures. The whole of the Property shall
be and is hereby charged by way of a fixed and specific charge (the "Interim Receiver's
Borrowings Charge") as security for the payment of the monies borrowed, together with interest
and charges thereon, in priority to all security interests, trusts, liens, charges and encumbrances,
statutory or otherwise, in favour of any Person, but subordinate in priority to the Interim

Receiver’s Charge and the charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the
BIA.
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22, TINIS COURT ORDERS that neither the Interim Receiver's Borrowings Charge nor any
other security granted by the Interim Receiver in connection with its borrowings under this Order

shall be enforced without leave of this Court,

23.  THIS COURT ORDERS that the Interim Receiver is at liberty and authorized to issue
certificates substantially in the form annexed as Schedule "A" hereto (the "Interim Receiver’s

Certificates") for any amount borrowed by it pursuant to this Order.

24,  'THIS COURT ORDERS that the monies from time to time borrowed by the Interim
Receiver pursuant to this Order or any further order of this Court and any and all Interim
Receiver’s Certificates evidencing the same or any part thereof shall rank on a pari passu basis,

unless otherwise agreed to by the holders of any prior issued Interim Receiver's Certificates.

SERVICE AND NOTICE

25, THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List
website at hitp://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-
protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedurc. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be cffective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the

following URL www.grantthornton.ca\ebersole.

26.  THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Interim Receiver is at liberty to serve or distribute this
Order, any other materials and orders in these proceedings, any notices or other correspondence,
by forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or
facsimile transmission to the Deblors’ creditors or other interested parties at their respective
addresses as last shown on the records of the Debtors and that any such service or distribution by

courier, personal delivery or facsimile transmission shall be deemed to be received on the next
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business day following the date of forwarding thereof, or if sent by ordinary mail, on the third

business day after mailing.
LIFT OF THE STAY OF PROCEEDINGS

27.  THIS COURT ORDERS that the stay of proceedings provided for in section 69.1 of the
BIA in respect of the Proposal filed by Ebersole Excavating Inc. be and is hereby lifted so that
the Applicant can commence the within Application for the appointment of the Interim Receiver

over the Property of the Debtors.

AUCTION OF CERTAIN EQUIPMENT

28.  THIS COURT ORDERS that the Interim Receiver is authorized to permit Maynards
Industries Ltd. (“Maynards™) to conduct an auction on December 4, 2014 (the “Auction”) of the
specific equipment listed at Schedule A to the Purchase and Sale Agreement between Maynards
and D&S Railway Construction Inc. (the “Equipment”), subject 1o the following terms and

conditions:

(a) Maynards shall be entitled to collect a buyer’s premium of up to 18% plus
HST (the “Buyer’s Premium”) of the selling price of each individual piece
of Equipment that is included in the Auction, but Maynards shall only be
entitled to receive an amount that is cqual to 15% plus HST of the selling
price of each individual piece of Equipment that is included in the Auction
(the “Maynards Portion of the Buyer’s Premium”), subject to a
reconciliation between the Interim Receiver and Maynards, as provided

for in this Order;

(b)  all proceeds of sale of the Equipment derived from the Auction shall be
deposited by Maynards into a joint bank account (the “Joint Account™)
between Maynards and the Interim Receiver, including the amounts

derived from the Buyer’s Premium (the “Total Proceeds of Sale”);

(c) a reconciliation by Maynards and the Interim Receiver of the Buyer’s

Premium shall occur forthwith after the completion of the Auction and
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Maynards shall be paid the Maynard’s Portion of the Buyer’s Premium
thereon from the Total Proceeds of Sale held in the Joint Account, with the
balance of the Total Proceeds of Sale (the “Remaining Funds™) being paid

to the Interim Receiver forthwith;

(d)  the Remaining Funds shall be held by the Interim Receiver, pending
further Order of the Court; and

(e) in the event any of the Equipment remains unsold at the Auction to be
conducted on December 4, 2014, such Equipment shall be dealt with by
further Order of the Court.

GENERAL

29. THIS COURT ORDERS that the Interim Receiver may from time to time apply to this

Court for advice and directions in the discharge of its powers and duties hereunder.

30. THIS COURT ORDERS that nothing in this Order shall prevent the Interim Receiver

from acting as a trustee in bankruptcy of the Debtors.

31, THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Interim Receiver and its agents in carrying out the terms of
this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Interim Receiver, as an
officer of this Court, as may be necessary or desirable to give effect to this Order or to assist the

Interim Receiver and its agents in carrying out the terms of this Order.

32.  THIS COURT ORDERS that the Interim Receiver be at liberty and is hereby authorized
and empowered to apply to any court, tribunal, regulatory or administrative body, wherever
located, for the recognition of this Order and for assistance in carrying out the terms of this
Order, and that the Interim Receiver is authorized and empowered to act as a representative in
respect of the within proceedings for the purpose of having these proceedings recognized in a

jurisdiction outside Canada.
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33.  THIS COURT ORDERS that the Applicant shall have its costs of this Application, up to
and including entry and service of this Order, provided for by the terms of the Applicant’s
security or, if not so provided by the Applicant’s security, then on a substantial indemnity basis
to be paid by the Interim Receiver from the Debtors’ estate with such priority and at such time as

this Court may determine.

34,  THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days’ notice to the Interim Receiver and to any other
party likely to be affected by the order sought or upon such other notice, if any, as this Court

may order.

NOV 2 5 201
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SCHEDULE "A"
INTERIM RECEIVER CERTIFICATE
CERTIFICATE NO.

AMOUNT §

1. THIS IS TO CERTIFY that Grant Thornton Limited, the interim receiver (the "Interim
Receiver") of the asscts, undertakings and properties Ebersole Excavating Inc. and D & S
Railway Construction Inc. (collectively, the “Debtors™) acquired for, or used in relation to a
business carried on by the Debtors, including all proceeds thereof (collectively, the “Property”)
appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the "Court")
dated the _ day of - .20 (the "Order") made in an action having Court file
number -CL- . has received as such Interim Receiver from the holder of this certificate
(the "Lender") the principal sum of § . being part of the total principal sum of
$ which the Interim Receiver is authorized to borrow under and pursuant to the
Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily]{monthly not in advance on the day
of each month] after the date hereof at a notional rate per annum equal to the rate of per

cent above the prime commercial lending rate of . from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Interim Receiver
pursuant to the Order or to any further order of the Court, a charge upon the whole of the
Property, in priority to the security interests of any other person, but subject to the priority of the
charges set out in the Order and in the Bankruptcy and Insolvency Act, and the right of the
Interim Receiver to indemnify itself out of such Property in respect of its remuneration and

expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.
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5. Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the Interim
Receiver to any person other than the holder of this certificate without the prior written consent

of the holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Interim Receiver to
deal with the Property as authorized by the Order and as authorized by any further or other order
of the Court.

7. The Interim Receiver does not undertake, and it is not under any personal liability, to pay

any sum in respect of which it may issue certificates under the terms of the Order.

DATED the day of .20

Grant Thornton Limited, solely in its capacity as
Interim Receiver of Ebersole Excavating Inc.
and D & S Railway Construction Inc., and not in
its personal capacity

Per:
Name:
Title;
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Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
BETWEEN:

TRISURA GUARANTEE INSURANCE COMPANY

Applicant
- and -
EBERSOLE EXCAVATING INC. AND D&S
RAILWAY CONSTRUCTION INC,
Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 47
OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, ¢. B-3, AS
AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT,
R.S.0. 1990, ¢. C.43, AS AMENDED

AFFIDAVIT OF STUART DETSKY
(Sworn November 24, 2014)

I, STUART DETSKY, of thc City of Toronto, in the Province of Ontario,
MAKE OATH AND SAY:

1. I am Assistant Vice President, Surety and Warranty Claims at Trisura Guarantee
Insurance Company (“Trisura”) and as such I have personal knowledge of the matters
deposed hercto, save and except where stated to be based on information and belief, in

which case I do verily believe the same to be true.

2. This affidavit has been prepared in support of an application by Trisura for the
appointment of an interim receiver over all of the assets, properties and undertaking of
Ebersole Excavating Inc. (“Ebersole Excavating”) and D&S Railway Construction Inc.

(“D&S”) (“Ebersole Excavating” and “D&S” shall hereinafter be referred to as the
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“Debtors™), including all proceeds thereof, (the “Property”) to protect and preserve the

Property.
Background
Ok Ebersole Excavating is an Ontario corporation that was incorporated on February 9, 1996.

Darrell W. Ebersole (“Darrell”) is the President and a Director. Sandra L. Ebersole
(“Sandra™) is also a Dircctor. Attached hereto and marked as Exhibit “A” is a copy of a
Corporation Profile Report for Ebersole Excavating dated November 12, 2014 from the

Ministry of Government Services (Ontario).

4, D&S is an Ontario corporation that was incorporated on April 2, 2003. Darrell is the
President and a Director. Sandra is also a Director. Attached hereto and marked as
Exhibit “B” is a copy of a Corporation Profile Report for D&S dated November 12, 2014

from the Ministry of Government Services (Ontario).

5 Ebersole Excavating is in the business of site preparation services including, excavating,

grading, sewer and water systems and septic systems across southwestern Ontario.
6. D&S is in the business of railway construction and repair across southwestern Ontario.

7. Both Ebersole Excavating and D&S have a registered office located at 2194 East Avenue,
Stevensville, Ontario (the “Premises”). 1 understand that the Premises are used both for
the purposes of the business of the Debtors and as the residence for Sandra. 1 further
understand that Darrell previously resided at the Premises, but has since moved. I do not

know where Darrell currently resides.
Dealings between Trisura and the Debtors

8. Trisura established a surety bonding facility for each of the Debtors to issue various
Performance Bonds and Labour and Material Payment Bonds (collectively referred to as
the “Bonds”). As security for payment and performance of the obligations owed by the
Debtors to Trisura under the surety bonding facility, each of the Debtors, Darrell and
Sandra executed an Indemnity Agreement dated March 4, 2008 in favour of Trisura (the
“Indemnity Agreement”). A copy of the Indemnity Agreement is attached hereto and

marked as Exhibit “C”.
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11.
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In general, a Performance Bond (“Performance Bond”) guarantees to the owner of a
project (called the “Obligee” in the Performance Bond) that the contractor (called the
“Principal” in the Performance Bond) will perform the contract. The Performance Bond
further provides that if the Principal defaults in the performance of the contract, the
surety will arrange for completion so long as the Obligec has performed its obligations
under the contract and complied with the terms and conditions of the Performance Bond.
A copy of the Performance Bond issued on the Trisura Bonded Projects (as defined

below) is attached hereto and marked as Exhibit “D”.

In general, a Labour and Material Payment Bond (“L&M Bond”) guarantees to the
Obligee that the suppliers of materials and subcontractors to the Principal on the bonded
projects will be paid their outstanding accounts in accordance with the terms and
conditions of the L&M Bond. Copies of the L&M Bonds issued on the Trisura Bonded

Projects (as defined below) are collectively attached hereto and marked as Exhibit “E”.

Attached hereto and marked as Exhibit “F” is a complete list of the issued bonds that
pertain to the Debtors (collectively, the “Trisura Bonded Projects”).

Claims on the Bonds

12.

13.

Over the last few months, Trisura began to receive notices from subcontractors and
suppliers on the Trisura Bonded Projects under the L&M Bond. As at the date of this
Affidavit, Trisura has received ten (10) L&M Bond claims in the approximate amount of
$516,554.09, as a result of the Debtors’ alleged failure to pay its subcontractors and
suppliers on the Trisura Bonded Projects. Trisura has received notification from certain
Obligees of potential claims under the L&M Bonds and it expects to receive further
claims under the L&M Bonds as subcontractors and suppliers learn of the insolvency

proceedings commenced by Ebersole Excavating, as more particularly described below.

On or about July 28, 2014, Trisura received a claim on the Performance Bond from the
Regional Municipality of Niagara (“Niagara Region”) in respect of a project referred to
as the Humberston Landfill Site (the “Humberston Project”). As at the date of this
Affidavit, Trisura continues to work with Niagara Region in connection with the claim

made on the Performance Bond.



Commencement of Insolvency Proceedings by Ebersole Excavating

14.

15.

16.

On June 19, 2014, Ebersole Excavating filed a Notice of Intention to Make a Proposal
(“NOI”) under the Bankruptcy and Insolvency Act (“BIA”) and BDO Canada Limited
(“BDO”) agreed to act as the proposal trustee (the “Proposal Trustee”). Attached hereto
and marked as Exhibit “G” is a copy of the NOI.

Cbersole Excavating filed a proposal with the Official Receiver on July 18, 2014, The
proposal (the “Proposal”) was subsequently approved by the creditors and approved by
the Court. Atlached hereto and marked as Exhibit “H” is a copy of the Statement of
Affairs filed by Ebersole Excavating in its proposal proceedings. Attached hereto and
marked as Exhibit “I” is a copy of the Proposal filed by Ebersole Excavating. Attached
hercto and marked as Exhibit “J” is a copy of the Report of the Trustee on the Proposal.
Attached hereto and marked as Exhibit “K” is a copy of the Order of Registrar Wiebe
dated October 21, 2014 approving the Proposal.

The Proposal of Ebersole Excavating provides as follows under the heading “Secured
Creditors, Lien Claimants and Trust Creditors™:

The claim of Sccured Creditors shall, subject to the provisions of the Act, be paid

in accordance with the arrangements between the Company and the holder of such

claims which were in effect on the Date of Filing or such other terms as may be
mutually agreed between them following the Date of Filing,

Accordingly, the Proposal carves out secured creditors from the proposed compromise set

out therein.

Default of the Debtors under the Surety Bonding Facility

17.

The Debtors have committed various events of default under the Indemnity Agrecment.
Accordingly, by letter dated June 30, 2014, Trisura demanded payment from D&S,
Darrell and Sandra (the “Trisura Demand Letter”). The Trisura Demand Letter
provided that Trisura had received several notices of claim for payment from claimants
with respect to the Trisura Bonded Projects and that it was expecting to receive a claim

from Niagara Region pursuant to the Performance Bond issued in respect of that project.
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19.
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Since the delivery of the Trisura Demand Letter on June 30, 2014, a claim has been filed
by Niagara Region, as noted above. Attached hereto and marked as Exhibit “L” is a copy

of the Trisura Demand Letter.

In the Trisura Demand Leiter, Trisura advised certain of the Indemnitors (as defined in
the Indemnity Agreement) that as at the date thereof, Trisura had incurred Indemnity
Losses (as defined in the Indemnity Agreement) in the amount of approximately
$403,000. Since the Trisura Demand Letter was issued, Trisura has in fact and will incur

further losses in connection with the Trisura Bonded Projects.

On November 19, 2014, Borden Ladner Gervais LLP (“BLG”), the lawyers for Trisura,
delivered letters to each of the Debtors, Darrell and Sandra advising of the occurrence of
various events of default under the Indemnity Agreement, demanding payment in respect
of the Indemnity Losses (as defined in the Indemnity Agreement) and advising the
Debtors, Darrell and Sandra of Trisura’s intention to enforce its security, pursuant to the
Indemnity Agreement. BLG, on behalf of Trisura, also delivered to the Debtors, Darrell
and Sandra a Notice of Intention to Enforce Security (the “NITES”) in respect of the
Indemnity Losses (as defined in the Indemnity Agreement) incurred under the Indemnity
Agreement as part of its correspondence on November 19, 2014 (the “BLG Demand
Letters”). Copies of the BLG Demand Letters and the NITES sent to each of the

Debtors, Darrell and Sandra are attached hereto and marked as Exhibit “M”.

Recent Events of Concern to Trisura

20.

21;

Over the last few months, the Debtors, Darrell and Sandra were represented by John
MacDonald (“MacDonald”) of JMA Accounting Professional Corporation (“JMA
Accounting”). Representatives of Trisura have had various discussions with MacDonald
from time to time, with respect to the Proposal filed by Ebersole Excavating and the

status of the various Trisura Bonded Projects.

At some point in the summer of 2014, Trisura was advised by MacDonald that Ebersole
Excavating and/or D&S were considering a possible salé of certain assets. However, at

no time was Trisura ever advised by representatives of Ebersole Excavating, D&S or by
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23.

24.

25.

26.
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MacDonald, that Ebersolec Excavating and/or D&S had in fact concluded a transaction for

the sale of certain assets to a third party.

In the afternoon of November 12, 2014, Trisura learned that certain of the assets of
Ebersole Excavating and/or D&S were sold to Maynards Industrial Limited

(“Maynards”).

The information that assets belonging to Ebersole Excavating and/or D&S had been sold
to Maynards came as a complete surprise to Trisura, who had previously made
registrations as against each of the Debtors, Darrell and Sandra pursuant to the provisions
of the Personal Property Security Act (Ontario) (“PPSA”™). Attached hereto and marked
as Exhibit “N> are copies of Enquiry Response Certificates with a file currency of

November 17, 2014 in respect of each of Ebersole Excavating, D&S, Darrell and Sandra.

In light of the information learned by Trisura in the afternoon of November 12, 2014,
Trisura instructed BL.G to deliver a letter to cach of Maynards and JMA Accounting
selting out the position of Trisura in connection with the transaction which Trisura
understood had occurred between Ebersole Excavating and/or D&S and Maynards and
requesting information and documents from each of Maynards and/or JMA Accounting
with respect to the transaction. Attached hereto and marked as Exhibit “O” is a copy of
the BLG letter delivered to cach of Maynards and JMA Accounting on November 14,
2014 (the “Maynards Letter”).

On November 14, 2014, BL.G also delivered an email to Peter Naumis at BDO requesting
information about recent events and the proposal proceedings of Ebersole Excavating.
The November 14, 2014 email to BDO also attached a copy of the Maynards Letter.
Attached hereto and marked as Exhibit “P” is a copy of the BLG email to BDO dated
November 14, 2014.

1 am advised by Roger Jaipargas, a partner at BLG, and do verily believe, that shortly
after delivery of the Maynards Letter, he received a call from Mike Mclntosh at
Maynards with regard to the Maynards Letter. Attached hereto and marked as Exhibit
“Q” is a copy of a transcribed voicemail message from Mr. Mclntosh of November 14,

2014,



27,

28.

29.

30.

31.
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[ am further advised by Mr. Jaipargas and do verily believe that in the afternoon of
November 14, 2014, he spoke with Mr. McIntosh at Maynards and requested that
Maynards provide the information set out in the Maynards Letter on an expedited basis.
Attached hereto and marked as Exhibit “R” is a copy of an cmail delivered by Mr.
Mclntosh to BLG in the afternoon of November 14, 2014, attaching a copy of the
Purchase and Sale Agreement between D&S and Maynards, as well as particulars with

regard to the transfer of funds.

A review of the Purchase and Sale Agreement between D&S and Maynards discloses that
the purchase price for the assets, which includes various pieces of equipment, is

$1,350,000 and that the purchase price was paid to D&S.

1 am advised by Mr. Jaipargas and do verily believe that he has confirmed with Tony Van
Klink, a partner with Miller Thomson LLP, the lawyers for Bank of Montreal (“BMO”),
that the obligations of Ebersole Excavating and D&S to BMO havc been repaid.

On November 19, 2014, BLG received from Jocl Farber at Fogler, Rubinoff L.LLP
(“Fogler™), the lawyers for Maynards, a letter dated October 29, 2014 from Mr. Van
Klink to the Debtors, with a payout statement in respect of the obligations owing to BMO
(the “Miller Thomson Letter”). According to the payout statement attached to the
Miller Thomson Letter, the amount owing to BMO as at October 31, 2014 was
$728,737.27. Attached hereto and marked as Exhibit “S” is a copy of the Miller

Thomson Letter.

The Purchase and Sale Agreement notes that the vendor is D&S. However, the financial
statements for each of Ebersole Excavating and D&S disclose that both Ebersole
Excavating and D&S own cquipment. Interestingly enough, the Maynards brochure (as
discussed below), advertising the sale of the equipment Maynards purported to purchase
from D&S, has pictures of pieces of equipment that are clearly labelled as “Ebersole”.
The Statement of Affairs that was sworn by Darrell on behalf of Ebersole Excavating on
July 18, 2014, list assets for Ebersole Excavating, including equipment in the amount of
$453.940. In fact, some of the equipment included in the Maynards brochure would not
be equipment that would typically be used by D&S in its operations. Attached hereto and
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marked as Exhibit “T” arc copies of Financial Statements for each of the Debtors for the

last few years.

Request for the Appointment of an Interim Receiver and Urgency

32.

33.

34.

35,

36.

Trisura has learned that Maynards intends to hold a public auction on December 4, 2014
to sell the equipment that Maynards purported to purchase from D&S. In connection
therewith, representatives from Trisura were able to oblain a copy of the brochure
advertising the public auction scheduled for December 4, 2014, a copy of which is

attached hereto and marked as Exhibit “U”.

Trisura is very concemned about the pending sale of the equipment by Maynards. BLG
has put Maynards on notice of Trisura’s interest in the equipment. Depending on the
outcome of discussions with Maynards with regard to the transaction involving D&S and

Maynards, further relief may be sought from the Court on an expedited basis.

Trisura does not have full particulars on the use of the funds derived from the Maynards
transaction, which I understand closed on or about October 31, 2014. On November 19,
2014, I had a call with Darrell, at which time he indicated that he believes that
approximately $75,000 was paid to Caterpillar Financial Services Limited and
approximately $200,000 was paid to JMA Accounting, subsequent to the closing of the

Maynards transaction.

In response to the BLG email of November 14, 2014, Mr, Naumis of BDO confirmed in
an email to BLG on November 17, 2014, that Ebersole Excavating ceased operating prior
to the filing of the NOI, the company had employees up until May, 2014 and that the last
payroll was June 6, 2014. Attached hereto and marked as Exhibit “V” is a copy of the
BDO email of November 17, 2014,

Under the terms of the Proposal filed by Ebersole Excavating, the “Backer” (as defined in
the Proposal) is D&S. Trisura is concerned that the surplus proceeds from the Maynards
salc will be used by Ebersole Excavating and D&S to fund a proposal for a company that
is no longer operating, simply to absolve the Directors of certain liabilities. This is

confirmed in the BDO email of November 17, 2014.



37.

38.

39.

40.

41.

42,
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On November 12, 2014, BLG obtained Ontario Writ Locator searches on each of the
Debtors, Darrell and Sandra. The Ontario Writ Locator searches disclosed that there is a
writ of seizure and sale that has been filed in favour of Koppers Inc. as against D&S in
the amount of $32,449.99. Attached hereto and marked as Exhibit “W” are copices of the

Ontario Writ Locator searches for each of the Debtors, Darrell and Sandra.

On or about November 10, 2014, a represcntative of Trisura attended at the location of
the Humberston Project and noticed that a trailer (which Trisura understands contained
documents and information with respect to the Debtors’ business operations) was
removed from the site. As part of the exercise of responding to various claims under the
surcty bonding facility, Trisura requires such documentation in order to evaluate the

claims that have been filed by various parties.

As a consequence of the troubling developments that Trisura has learned of in the last
few days, the inability of Trisura to get information and documents from the Debtors
and/or JIMA Accounting, as its advisor, Trisura has lost confidence in the management of

the Debtors.

In order to prevent the imminent erosion of Trisura’s security and to ensure that there is
some ability to safeguard the assets of the Debtors and gather information and report back
to the stakeholders and the Court, it is necessary that an interim receiver be appointed

over the Property of the Debtors.

Trisura is of the view that Grant Thornton Limited (“GTL”) would be well-suited to act
as interim receiver of the Debtors. In connection thercwith, GTL has agreed to accept the
appointment, if so appointed by the Court. Attached hereto and marked as Exhibit “X” is
a copy of the Consent signed by GTL.

At this time, Trisura is sceking the appointment of an interim receiver over the Debtors,
but is not seeking the appointment of an interim receiver over the assets, property and
undertaking of Darrell or Sandra. ‘Trisura reserves the right to seek such further relief
from the Court in that regard if same becomes necessary or appropriate under the

circumstances.



43.

44,

SWORN BEFORE ME at the
City of Toronto, in the Province
of Ontario, this 24" day of
November, 2014

A Commissioner of(

10

On November 19, 2014, a representative from Trisura was copied on an email sent to Mr.
Meclntosh, who is with Maynards, from the email address “ebersole@bellnet.ca” advising
that any correspondence concerning this matter should be sent directly to “our lawyer”
Bruce Jacger and that Trisura should not “contact us directly”. I presume that this email
was from either Darrell or Sandra, but the email does not specify. At this time, neither
Trisura nor BLG has been contacted by Mr, Jaeger, who I understand is with the law firm
Fluxgold Izsak Jaeger LLP. Accordingly, Trisura and BLG cannot confirm at this time as
to whether Mr. Jaeger is in fact acting in connection with this matter. However, I
understand that BLG intends to serve a copy of the Application Record for the
appointment of the Interim Receiver on Mr. Jaeger. Attached hereto and marked as

Exhibit “Y” is a copy of the email dated November 19, 2014, as referenced above,

I swear this Affidavit in support of an application for the appointment of an Interim

Receiver over the Property of the Debtors and for no other or improper purpose.

- /’f

SIUART DETSKY

A

aths, etc.,

e TRy At gy
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Appendix 3

Vehicles registered to "EBERSOLE, DARRELL, W
operating as DARRELL EBERSOLE EXCAVATING"

[ Year Make VIN / Serial No.
12007 FORD 1FTSE34LX7DA45305
2 2000 FORD AFTSW31LXYEC49650
3 2000 FORD 1FTSW31L8YECA49825
4 2001 GMC 1GTHK291X1E207939
52007 KENW NKDXBTX17.988958
6 1991 RAGL 2R9A4P3G1M1011881
7 2007 KW 1XKDDB0X47J933309
8 2000 FORD 1FDXW478XYEC07078
91999  WSTA 2WLPCCCJBXK957119
10 2003 INTL 2HSCHAPR03C074166
11 2000 ALUT 2TOFL44W8XA133069
12 2001 THRU 2T9FA485911011206
13 2003 GMC 1GTHC24U03E348679
142009  CONT SNHUCCV289N057953
151996 VOLV 4V5SCBJHOTR515726
16 1991 CBL 2C93SHBS3MT088676
17 2007 LOAD 2P9LB574571059594
18 1997 CHEV 1GCGK24R3VE133973
19 1993 FORD 1FDKE30H4PHB68717
20 2006 PETE 1XPFPBEXX6D878848
21 1989 FRUE 2HBP0452XKR007401
22 1986 FORD 1FDYWB0U6GVA40739
23 2001 MACK 1M2AD62C11M011078
24 2002 JCTR 2J9B7V5CX2K001098
25 1994 DODG 1B7KF26C9RS590169
26 1988 TALB 40FW0483XJ1007725
27 2003 DODG 1D7KU28653J548761

Vehicles registered to "EBERSOLE, DARRELL, W"
Year  Make VIN / Serial No.
12007 GMC 1GTHK24U97E 122813
22007 GMC 1GTHK24U07E 176579
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APPENDIX 4 - Listing of Unsold Assets

Category 1 - Assets included in the Maynards’ auction
1. FORKS FOR LOADER (QUANTITY OF 3)
2. LIFTING FIXTURE
3. RAILWAY CROSSING TRAFFIC SIGNAL

Category 2 — Ebersole and D&S assets that were not included in the Maynards’ auction
1. RAILTECH ONE-SHOT CRUCIB WELDING KIT RAILROAD EQUIPMENT
2. RAILTECH ONE-SHOT CRUCIB WELDING KIT RAILROAD EQUIPMENT - OTHER
C/W: 6 boxes
3. RAILTECH INTERNATIONAL QPCJ 1 IN. WELD KIT RAILROAD EQUIPMENT —
OTHER C/W: 12 boxes

4. RAILTECH INTERNATIONAL QPCJ 1 IN. WELD KIT RAILROAD EQUIPMENT -
OTHER

5. QUANTITY OF RUBBER RAILROAD TRACKS

6. SHOP AIR COMPRESSOR

7. PORTABLE WELING CART C/W: hose and torch
8

9

QUANTITY OF TRAFFIC CONTROL SUPPLIES C/W: cones, signs

. POWERTECH 1 IN. PUMP
10. FUEL TANK C/W: electric pump
11. QUANTITY OF 2 PRECAST TANKS C/W: 78 in.x 32 in.x 32 in.
12. QUANTITY OF 5 VARIOUS TANKS
13, 2003 HEMMER TECHNOLOGIES 2200 LITRE FUEL TANK
14. 2010 LE 75 LITRE SLIP IN TANK C/W: electric pump, to fit pickup truck
15. WACKER BS500 JUMPING JACK
16. QUANTITY OF EQUIPMENT TIRES
17. QUANTITY OF EQUIPMENT TIRES
18. CATERPILLAR Q/C 92 IN. LOADER BACKHOE BUCKET C/W: to fit Cat 930H
19. 69 N. ALUMINUM TOOL BOX C/W: to fit pickup truck
20. DENTA DRILL PRESS DRILL PRESS C/W: electric
21. TRIMBLE 1242 SPECTRA PRECISION SINGLE SLOPE LASER LEVEL
22. QUANTITY OF STEEL REBARS
23. QUANTITY OF 2 19.5L-24 TIRES C/W: R4 UC/Rubber: 50%
24. QUANTITY OF 3 23.5R25 TIRES
25. QUANTITY OF 2 6 FT CUTTING EDGES
26. QUANTITY OF APPROX 18 10.5 FT WOOD BEAMS C/W: 10in. x 7 in.
27. QUANTITY OF APPROX 7 20 FT WOOD BEAMS C/W: 10in. x 7 in.
28. 4FT X 8 FT STEEL BIN C/W: lifting eyes
29. TC9-900016 AUTOMOBILE LIFT HOIST S/N: 03C-900159
30. KARCHER HOT WATER PRESSURE WASHER
31. MASTER CRAFT 8 IN. BENCH GRINDER C/W: stand
32. MIKITA 14 IN. ELECTRIC CHOP SAW C/W: electric



33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44,
45,
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.

GALVANIZED STEEL CULVERT PIPE

GALVANIZED STEEL CULVERT PIPE

QUANTITY OF MISCELLANEQOUS PVC PIPES
QUANTITY OF 6 IN. BIG-O PIPES

QUANTITY OF PVC PIPE FITTINGS

QUANTITY OF PRECAST SUPPLIES

QUANTITY OF 11 CONCRETE LOCK BLOCKS
QUANTITY OF FILTER CLOTH ROLLS

QUANTITY OF 12 FT PLASTIC MESH C/W: approx 20 rolls
QUANTITY OF SNOW FENCES

QUANTITY OF LOCKERS

4FT X 8 FT STEEL BIN C/W: lifting eyes

6 FT ROLLING STEP LADDER

QUANTITY OF TRUCK AND EQUIPMENT SUPPLIES C/W: filters and belts
QUANTITY OF LIFTING SUPPLIES

AFT X 8 FT STEEL WELDING TABLE C/W: vice
QUANTITY OF GREASE GUNS

LAWSON PRODUCTS QUANTITY OF O RINGS

2009 LUBE TABLE C/W: hose, reel

2009 LUBE TABLE C/W: hose, reel and vice

LINCOLN SP200 50 AMP WELDER

MILLER SPECTRUM 500 PLASMA CUTTER

8 FT X 26 FT S/A PORTABLE FIELD OFFICE TRAILER
HYDRAULIC EXCAVATOR GRAPPLE

12 FT LUGGAGE BIN

26 FT ROLLOFF SHIPPING CONTAINTER WITH TOOLS
TRACTOIN MAST 8 FT STEEL SALT SPREADER
MATWELD 031000 RAILROAD WELDER

BOLT BINS (QUANTITY OF 4)

2012 JEEP CHEROKEE
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Appendix 5 - Listing of Unreconciled Assets

Unreconciled Vehicles Registered to "EBERSOLE, DARRELL, W operating as
DARRELL EBERSOLE EXCAVATING"

Year  Make VIN / Serial No.
1 2005 CHEV 1GNDVO3E25D15019
21997  CHEV 1GNDX03E2VD201197
31994  CLAS 10WPAEL27RW019322
42013  ATLA SHCKA2723DE026662
§1992  CHEV 1GCGK24K4NE197958
61993  FORD 1FMDA11U4PZA16533
71990  DODG 1B6ME3681L5672809
81995 GMC 1GTGK24F3SE506639
91988  FORD 1FDKE30M2JHB45859
10 1975  KING 1728875
11 1990  CHEV 1GCDK14H0LZ135500
121979  INTL D3117JGB24507
13 1976  BIRM FYA283

Unreconciled Assets Currently and/or Previously Insured by the Companies or
Darrell Ebersole operating as Darrell Ebersole Excavating

Year  Make Description VIN/ Sexial No.

A Motor Vehicles - Reqistered to EBERSOLE, DARRELL, W

12008  CHEVROLET TRUCK/VAN AVALANCHE 1500 LS 4WD 3GNFK12368G182416

22008  PONTIAC G6 GT V6 2DR 1G2ZH17N184174773

3 2001 GMC SIERRA PKUP 1500 2WD 2GTEC19v411301992
B. Motor Vehicles - Registered to EBERSOLE, SANDRA, L

12004  4STAR 2 HORSE TRLR TRAILER 4FKPG212440023907
C. Construction Equipment

12005  CAT 330CL HYDRAULIC EXCAVATOR CAT0330CLDKY0325

2 TOPCON BASE & ROVER

3 SPIKEFAST SF300 SINGLE METER TIE PLUGGER

4 TOPCON 3D DOZER SYSTEM

5 FAIRMONT SPIKE DRIVER PV810-RSY-31-C11

6 FAIRMONT SPIKE DRIVER 246826-RSY-31-C11
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Account Details - RBC Online Banking

Page 1 of 3

S8 RBC Royal Bank®
]
REC [ November 27, 2014
Chequing 27 Nov 2014
CAD Chequing 01822-1011444 Printable Version &,

Show [AIl Transactions V| for Search

Click on a link under Descriplion below to view an Image of the ilem.
Selact "Sort {ransactions” to se! a date order praference.

Date ¥ Dascription Withdrawals Depoasits Belance
26 Nov 2014 WWW PAYMENT - 2617 76.84 4,567.46
-BELL BUS. INT.
25 Nov 2014 H -380 511.44 464430
25 Nov 2014 MISC PAYMENT 1,039.60
-OXY VINYLS CANA
24 Nov 2014 CHEQUE - 361 2,654.82 4,116.14
24 Noy 2014 CHEQUE - 337 1,533.78
24 Nov 2014 INSURANCE 2,361.51
-LLOYDS INS.
24 Nov 2014 INSURANCE 1,309.11
-ECONOMICAL GRP,
24 Nov 2014 INSURANCE 735.84
-ECONOMICAL GRP.
24 Nov 2014 MISC PAYMENT 3,011.45
-OXY VINYLS CANA
24 Nov 2014 BR TO BR - 1562 2,978.91
21 Nov 2014 CHEQUE - 359 42332 6.721.84
20 Nov 2014 INSURANCE 170.15 7,145.16
-ECONOMICAL GRP.
20 Nov 2014 BR TOBR - 1562 4,181.00
19 Nov 2014 CGHEQUE - 358 130,50 3,134.31
B Nov201dT T OVERDRAFTINTEREST ™ 0,05 T 3z8481 T
-@ RBP+05,00%P.A
17 Nov 2014 EQUE - 355 779.85 3,264 66
14 Nov 2014 STP FEE SELF SERVE 70.00 4,044.71
-7 @$10.00
14 Nov 2014 CHEQUE - 356 600.00
14 Nov 2014 DEBIT MEMO 1,010.00
14 Nov 2014 BR TO BR - 4102 132,567.55
14 Nov 2014 WWW PAYMENT - 8761 1,936.40
-WSIB-ON-SCHE1
14 Nov 2014 WVAN PAYMENT - 4089 337.80
-CDN NIAGARA PWR
14 Nov 2014 BRTOBR - 4102 601,830.00
13 Nov 2014 CHEQUE - 341 3,277.00 477,261.16
13 Nov 2014 BR YO BR - 3426 438,444.08
12 Nov 2014 CHEQUE - 338 5,934,61 42,084,08
12 Nov 2014 CHEQUE - 352 713.78
12 Nov 2014 MISC PAYMENT 8,763.38
-OXY VINYLS CANA
12 Nov 2014 BRTO BR - 4102 14,506.36
10 Nov 2014 CHEQUE - 031 1,969.38 2545273
10 Nov 2014 CHEQUE - 348 779.86
10 Nov 2014 CHEQUE - 345 ' 71071
10 Nov 2014 CHEQUE - 349 694.22
10 Nov 2014 CHEQUE - 347 511.44
10 Nov 2014 CHEQUE - 342 430,77
10 Nov 2014 H -343 375.90
10 Nov 2014 H -346 374.49

https://www].royalbank.com/wps/myportal/OLB/!ut/p/c5/04_SB8K8XxLLM9MSSzPy8x...

27/11/2014
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10 Nov 2014
10 Nov 2014

10 Nov 2014

10 Nov 2014

10 Nov 2014

7 Nov 2014
7 Nov 2014
7 Nov 2014
7 Nov 2014
7 Nov 2014
7 Nov 2014

6 Nov 2014
6 Nov 2014
6 Nov 2014
4 Nov 2014
4 Nov 2014
4 Nov 2014
4 Nov 2014
4 Nav 2014
4 Nov 2014
4 Nov 2014
3 Nov 2014
3 Nov 2014
3 Nov 2014
3 Nov 2014
3 Nov 2014
3 Nov 2014

— 3 Nov2014..

31 Ocl 2014
31 012014
31 0c1 2014
3102014

31 Oct 2014

31 0ct 2014

31 0¢t 2014

31 0ct 2014

30 Oct 2014
29 Oct 2014
290c1 2014
28 Oc12014
28 Qcl 2014
28 Oct 2014
28 0ct 2014
20012014

27 Ocl 2014
27 Oct 2014
27 Oct 2014
27 Oct 2014

https://www]1.royalbank.com/wps/myportal/OLB/! ut/p/c5/04_SBS8K8XxLLMIMSSzPy8x...

CHEQUE - 350 110,00
INSURANCE 4,182.70
-LLOYDS INS.
MISC PAYMENT
-OXY VINYLS CANA
BILL PAYMENT
-CN/OCS
WWW PAYMENT - 4915 56.04
-ENBRIDGE
CHEQUE -344 570,53
CHEQUE -328 §70.53
HEQUE - 353 500.00
CHEQUE - 327 21263
B8R TO BR - 1562
WWAW PAYMENT - 9875 333,18
-TELUS MOBILITY
CHEQUE - 321 1,648.95
CHEQUE - 340 806.55
CHEQUE - 351 500.00
CHEQUE - 334 956,54
H -131 889,92
CHEQUE - 331 56625
CHEQUE - 333 187.19
CHEQUE - 322 170.63
HE -330 114.76
CHEQUE - 336 60.00
ITEMS ON DEP. FEE 1.60
ELECTRONIC [TEM FEE 13.20
SERVICE FEE 62,00
CHEQUE -338 1,000.00
CHEQUE - 808.23
HE - 90.00
FUNDSTRANSFER —1.525,520.00-
-JMA ACCOUNTING
CHEQUE - 324 596947
H -329 1,139.36
CHEQUE - 326 775.92
FUNDS TRANSFER CR
-TT MAYNARDS IND
WWW PAYMENT - 5732 128.50
-BELL CANADA
WWW PAYMENT - 5896 7873
-BELL BUS. INT.
WWW PAYMENT - 2413 3340
-BELL CANADA
FUNDS TRANSFER FEE 15.00
-TT MAYNARDS IND
CHEQUE - 323 2,728.43
CHEQUE - 320 10,000.00
DEBIT MEMO 5,661,30
CHEQUE -306 2,825.00
CHEQUE - 305 2,825.00
CHEQUE - 304 2,625.00
CH -309 485,58
WWW PAYMENT - 6772 2,489.39
“WSIB-ON-SCHE1
STP FEE SELF SERVE 10,00
CHEQUE -318 5,300.00
CHEQUE -319 1,350.00
CHEQUE - 311 1,117.05

Page 2 of 3

7.857.74
6,931.42
20,859,07
5,747.05
17.208.87
20,254.37
23,197.66
R i/?yéﬁ
¢ 21
1,550,692.69
1,525,500.00

2 3,077 44

33,333.07
36,061.50

51,722.80

63,182.77

27/11/2014
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i 14

27 Oct 2014
27 Oct 2014
27 Oct 2014
27 Qe 2004
27 Qct 2014
27 Oct 2014
27 Qct 2014

27 Qct 2014

BILL PAYMENT
-CN/OCS
BR TO BR - 1562

811.40
868,21
653,70
57053
500.00
284,40

28,763.13

3,019.65

Page 3 of 3

Top

Royal Benk of Canada Webslte, ® 1995-2014

Privacy & Sacurity | Leaal | AccassiDility

hitps://www]1.royalbank.com/wps/myportal/OLB/lut/p/c5/04_SB8K8xLLMIMSSzPy8x... 27/11/2014
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Dunnet Law

Frofeasional Corperat

December 09, 2014
DELIVERED BY E-MAIL

Jeremy Nemers

Aird & Berlis LLP
Barristers and Solicitors
181 Bay Street, Suite 1800
Box 754

Toronto, ON

M5J 2T9

RE: Sandra Ebersole
Dear Mr. Nemers:

Further to your letter of December 8", 2014 the funds held in my trust account are
in the amount of $396,242.00. $205,573.00 was transferred to my client and
$205.573.00 was transferred to Darrell Ebersole. $190,669.00 was withdrawn
and designated for CRA trust claims. These funds will not be forwarded to you
today. There is no urgency or legal basis to continue to make demands when the
funds are held in trust and | have given my undertaking to hold them in trust
subject to the consent of all interested parties or an order of the court determining
the entitlement to the funds. This matter is a costly exercise to pursue limited
funds which are held in trust which your client, the Receiver, may not be entitled to
and whose costs will be subject to assessment on the basis of unnecessary
litigation. Your interpretation that what funds | have in my trust account are assets
and property of Ebersole Excavating Inc. and D&S Railway Construction Inc. has
yet to be determined by the court.

The Receiver’s client Trisura may or may not have a valid security interest against
Ebersole Excavating Inc. and D&S Railway Construction Inc. With the consent of
Maynards Industries Limited the Receiver obtained an order to take possession of
the company assets which clearly known to all parties was in issue concerning the

648 Shenandoah Drive, Mississauga, Ontario L&H 1V9
Tel: (905) 990-1902 Fax: (905) 990-2072 E-Mail: david.dunnet@dunnetlaw.com
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equipment on site. The urgency was to freeze the auction proceeds until a
determination of the ranking of security. | am not aware or have been provided
with a copy of any agreement between Trisura and Maynards other than what is
set out in the order of Justice Newbould.

The proceeds of sale paid by Maynards to D&S after the closing were distributed
to those parties claiming the funds one of which is my client as a shareholder.
The Receiver is apparently claiming that those funds are assets of Ebersole and
D&S which would be subject to security held by Trisura. At the same time, Trisura
is claiming through its other legal counsel that any funds or assets in the
possession of my client are secured being subject to the Indemnity Agreement.
Trisura has issued a Notice of Intention to Enforce Security against Sandra
Ebersole. That security has not been challenged or agreed to as to whether it is
valid and whether the Indemnity Agreement is valid against my client.

Maynards has issued a claim claiming the funds paid to the companies and then
distributed by the companies are owed to it given that Trisura issued a claim to the
equipment and the funds. By agreement with Maynards' counsel, funds heid in
my trust account will remain subject to an agreement of all parties or an order of
the court that the funds are not to be comingled but held separate and distinct
from any assets of the companies.

If it is your client's intent to continue to litigate over funds held in trust then any
such motion will require notice, materials, perhaps cross-examination to ascertain
the entitlement to the funds. The concern is that the Receiver has an entitiement
under the order for its fees and those of its legal counsel from any assets that it
seizes. That would appear to be a priority over limited funds which are claimed
not only against the companies but against my client personally in competing
actions one of which is by the Receiver's client. It would appear that the mandate
of the Receiver is to put a hold on whatever assets remain has been
accomplished. There is no necessity for proceedings and that in the New Year
when the parties are in a position to narrow the issues and resolve matters things
can move forward.

On a related matter there are motor vehicles registered in the name of Darrell
which are being driven by Sandra as her personal vehicle and Darrell as his
personal vehicle and Sandra’s daughter who has paid for the vehicle which is now
being subject to the Receivership order. The insurance broker has advised that it
received a court order and cannot permit the individuals to insure their own
vehicles. Please have the Receiver so advise the broker that the order does not
apply to the personal vehicles which were included on the overall policy which
covered personal vehicles and company vehicles.

Thank you for dealing with the matter of the insurance on the personal vehicles.

648 Shenandoah Drive, Mississauga, Ontario L5SH 1V9
Tel: (905) 990-1902 Fax: (905) 990-2072 E-Mail: david.dunnet@dunnetlaw com



=31

With respect to the funds in my trust account they should not be subject to the fee
claimed in the Interim Receiving Order. If there is consent of all the parties who
are making a claim to the funds then they can be either paid into court or by
agreement not be subject to the fee claim in the Interim Receiving Order.

Yours truly,

DUNNET LAW PROFESSIONAL CORPORATION

|
f |

David G. Dunnet

648 Shenandoah Drive, Mississauga, Ontario L5H 1V8
Tel: (905) 990-1902 Fax: (905) 990-2072 E-Mail: david.dunnet@dunnetiaw.com
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AIRD & BERLIS L»

Barristers and Sollcltors

Ian Aversa
Direct: 416.865.3082
Email: iaversa@airdberlis.com

" November 27, 2014

VIA EMAIL: jbm@jmagroup.ca

JMA Group
1300 Cornwall Road
Oakville, ON L6J 7TW5

Attention: John B. MacDonald

Dear Mr. MacDonald:

Re: Ebersole Excavating Inc. and D&S Railway Construction Inc. (collectively,
the “Companies™)

We are the lawyers for Grant Thomton Limited (“GTL”), in its capacity as the interim
receiver of the Companies (in such capacity, the “Interim Receiver”), GTL was appointed
as Interim Receiver pursuant to an Order of the Ontario Superior Court of Justice
(Commercial List) issued on November 26, 2014 (the “Appointment Order”). Pursuant
to the Appointment Order, the Interim Receiver is empowered and authorized to, among
other things, take possession and exercise control over the Companies’ assets, undertakings
and properties (collectively, the “Property”), and to receive, preserve and protect the

Property, or any part or parts thereof. A copy of the Appointment Order is available on the
Interim Receiver’s website at www.grantthornton.ca/ebersole.

In connection with the Interim Receiver’s mandate, you are asked to provide, forthwith, the
following to the Interim Receiver, as they relate to one or more of the Companies, as the
case may be:

1. any and all unused retainer funds held in your general and/or trust accounts;

2. a full accounting of all transactions in your trust account from July 1, 2014 to the
present date; and

3. details of your knowledge of any and all transactions between or amongst the
Companies, Maynards Industries Ltd. and/or Bryan’s Farm & Industrial Supply
Ltd.

Brookfield Place, 181 Bay Street, Suite 1800, Box 754 . Toronto, ON . M5} 2T9 . Canada
T416.863.1500 F 416.863,1515
www.airdlserlis.com
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Should you have any questions, please do not hesitate to contact the undersigned.

Yours very truly,

AIRD & BERLIS LLp

J/\: " s )14( '\__,//_'-“'n
A Avcr;IB
1\1 in \

cc! Client

20637884.4




Grant Thornton

Via email: bjaeger@fijlaw.com

November 28, 2014

) Grant Thornton Limited
Huxgold Izsak Jacges LLP 18th Floor, Royal Bank Plaza
Barristers & Solicitors Soulh Tower

50 West Pearce Steeet, Suite 10 12_&0;% %’1,“" Box 55
Richmond Hill, ON L4B 1C5 MBJ2PY

T (416) 366-0100
F (416) 360.4949

Attention: Bruce R. Jaeger www.GlanThomton.ca

Dear M. Jaeger,

RE: Ebetsole Excavating Inc, and D&S Railway Construction Inc. — In Receivership

Grant Thornton Limited was appointed as interim-receiver (the “Receiver”) of Ebersole Fxcavating Inc.
and D&sS Railway Construction Inc. (collectively referred to as, the “Companies”) pursuant to an order
issued by the Ontario Supetior Court of Justice dated November 26, 2014 (the “Order”). A copy of the
Order is available on our website:

btep:/ /v o1 on.ca/el

Please forthwith provide the following to the Receiver with respect to the Companies:

1. Balance of unused retainer, if any, held in your general and/or trust account.
2. Full accounting of all transactions in your trust account from January 1, 2014 to present.

Should you have any questions, please do not hesitate to contact the undersigned at (416) 369-7033,

Yours very truly,

GRANT THORNTON LIMITED

In its capacity as Court Appointed Interim-Receiver of
Ebersole Excavating Inc. and D&S Railway Construction Inc.
and in no other capacity

Ve

Sobel, TPA, CA, CIRP
Vice President

A Canadian Maibet of Granl Thormion Intematond Lid



Grant Thornton

Via facsimile 314-878-1418 and email Robert@crmetgers.com

November 28, 2014

R&R Mergers and Acquisitions Grant Thornton Llmited
11 The Pines Court, Suite D 139"1: '?0“ Royal Bank Plaza
. 3y oulh {ower
St. Lows, MO 63141 200 Bay Slres!, Box 56
3 Toronto, ON
UsSA M5J 2P9
T (416) 365-0100
F (416) 360-4949

Attention: Robert Fowler Wi GraniThormion ca

Decar Mt. Fowler,

RE: Ebersole Excavating Ine. and D&S Railway Construction Inc. - In Receivership

Grant Thognton Limited was appointed as interim-receiver (the “Receivet”) over Ebersole Excavating
Inc. and D&S Railway Construction Inc. (collectively referted (o as, the “Companies”) pursuant to an

order issued by the Ontario Superior Court of Justice dated November 26, 2014 (the “Ordes”). A copy
of the Order is available on our website:

hitp:/ /www.granttl .ca/ebersole

Please forthwith provide the following to the Receiver with respect to the Companies:

Balance of unused retainer, if any, held in your general and/or trust account.

2. Full accounting of all trust funds from July 1, 2014 to present, including transaction involving
Maynards Industries Lid. (“Maynards”).

3. Details of all transactions involving Maynards.

4. Details and copies of any fixed asset listings or continuity schedules for both Companies in haxd

copy and/or excel format.

-

Should you have any questions, please do not hesitate to contact the undersigned at (416) 369-7033,

Yours very truly,

GRANT THORNTON LIMITED

In its capacity as Court Appointed Intedim-Receiver of
Ebersole Excavating Inc. and D&S Railway Constraction Inc.
and in no other capacity

bel, CPA, CA, CIRP
Vice President

ACanadan Nembor of Granl Thosnton Irdeenaiional Lid
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Via email: casey@]lbaccountants.ca

November 28, 2014

Grant Thornton Limited
18th Floar, Royal Bank Piaza

LB Accountants LLP South Tower
200 Bay Streel. Box 55
43 Church St. Tornlo, ON

St, Catharines, ON L2R 7R1 M5J 2P9

T (416) 366-0100
F (416) 360-4949

Attention: Casey Bruyns Wiy GraiThomiones

Deas Mt, Bruyns,

RE: Ebersole Excavating Inc. and D&S Railway Construction Inc. — In Receivership

Grant Thotnton Limited was appointed as interim-receiver {the “Receiver”) of Ebersole Excavating Inc.
and D&S Railway Construction Inc, (collectively referred 1o as, the “Companies™) pursuanr to an order
issued by the Ontario Superior Coutt of Justice dated November 26, 2014 (the “Order”). A copy of the
Order is available on our website:

hitp:/ /www.grantthornion.ca/ebersole

Please forthwith provide the following to the Receiver with respect to the Companies:

Balance of unused retainer, if any, held in your general and/or trust account.

1.

2. Full accounting of all transactions in your trust account from January 1, 2014 ro present,

3. Details of your knowledge of any and all wansactions between the Companies and Maynards
Industries Ltd.

4. Details and copies of any fixed asset listings or continuity schedules for both Companies in hard

copy and/or excel format.

Should you have any questions, please do not hesitate to contact the undersigned at (416) 369-7033,

Yours very truly,

GRANT THORNTON LIMITED

In its capacity as Court Appointed Interim-Receiver of
Ebersole Excavating Inc. and D&S Railway Construction Inc.
and in no other capagity

Sobel, CPA, CA, CIRP
Vice President

ACanafan Member of Granl Thornian Infemakonal Lid
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Court File No. CV-14-10766-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:

TRISURA GUARANTEE INSURANCE COMPANY

Applicant
-and -
EBERSOLE EXCAVATING INC. AND
D&S RAILWAY CONSTRUCTION INC.
Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 47

OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED; AND

SECTION 101 OF THE COURTS OF JUSTICE ACT,
R.S.0. 1990, c. C.43, AS AMENDED

AFFIDAVIT OF JACOB WIEBE

I, JACOB WIEBE, of the Town of Uxbridge, in the Province of Ontario, MAKE OATH AND
SAY that:

1.

I am Senior Vice-President of Grant Thornton Limited, ("GTL") which was appointed as
interim receiver of the Respondents in these proceedings. As such, I have knowledge of
the matters hereinafter deposed to, except where stated to be on information and belief

and whereso stated I verily believe such to be true.

Attached and marked as Exhibit "A" to this my affidavit is a true copy of the detailed
billing setting out the fees and disbursements of GTL from November 19, 2014 to



December 12, 2014, in the amount of $57,611.79, together with HST in the amount of
$7,489.53, totalling $65,101.32.

3. Given the complexity of this insolvency matter, I believe the hourly rates and the total
amount of fees are reasonable and comparable for insolvency services of this nature

rendered by other firms in the City of Toronto.

4. The hours spent on this matter and disbursements incurred by GTL are outlined in detail

in Exhibit “A” and I believe were reasonable and appropriate in the circumstances.

5. This affidavit is sworn in connection with the approval of the fees and disbursements of

GTL and for no improper purpose.

§ RN BEFORE ME at the City of )
oronto, in the Province of Ontario, this )
" day of December, 2014 )

)

jof -
R )

Commissioner for Taking Affidavits, etc.

Jomathun Do Kiege, & Commissionn, e,
Province of Ontario, for Geard Thorion
Tt b By e Dremer, Bt



Exhibit “A” to the Affidavit of Jacob Wiebe, sworn
before me this 15 day of December, 2014.

L)
:

issioner for Taking Affidavits, etc.

Jovalhan Desic {Gsger, o Commiasiones, e,
mumhmmu
Tusteo by Baskoupioy, Expies Decanber $1, 3008,



GrantThornton

Court File No. CV-14-10766-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF AN APPLICATION PURSUANT
TO SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT,
R.S.C. 1985, c. B-3, AS AMENDED

AND IN THE MATTER OF SECTION 101 OF THE
COURTS OF JUSTICE ACT, R.S.0. 1990, c. C.43, AS AMENDED

BETWEEN:
TRISURA GUARANTEE INSURANCE COMPANY
Applicant
-and -
EBERSOLE EXCAVATING INC. AND

D&S RAILWAY CONSTRUCTION INC.

Respondents
BILLING

BN 12738 4717 RT0001
Client #194240

For professional services rendered for the petiod ended from November 19, 2014 to December 12, 2014.

Date Description Hours
November 19,2014  Daniel Sobel
0.50 houts

Call with BLG, review documents provided by BLG.

A Canadian Member of Granl Thornlon Inlernational Lid



GrantThornton

November 20, 2014  Daniel Sobel

Review documents provided by BLG, review draft order and
affidavit, internal meeting, meeting with Ttisuta on various
issues and planning, call with counsel re: draft order, draft
engagement letter.

November 20, 2014 Jake Wiebe

Meeting with Trisura to review background on file; Call with
counsel to review draft order and affidavit; Call with Trisura
counsel and proposed Receiver counsel to discuss draft
otdet, affidavit and course of action.

November 21, 2014  Daniel Sobel

Calls with counsel, review draft matetials, review information
provided by Trisura, call with Tert & Ross, call to appraiser.

November 21, 2014 Jake Wiebe

Conference calls with Trisura counsel; Review engagement
letter and send to Trisura.

November 24, 2014 Jake Wiebe

Final review of affidavit and draft IR order.

November 25, 2014  Daniel Sobel

Calls with counsel, review draft orders, endorsement, emails
between counsel and Maynard's counsel, internal meetings.

November 25, 2014 Jake Wiebe

Calls with counsel re: agreement with Maynard to proceed
with auction and drafting amendment to IR otdet; Call with
Trisura re: engagement planning.

November 26, 2014  Daniel Sobel

Accounts are due when rendered. All accounts outstanding over 30 days
will be charged interest at a rate of 1 2% per month (18% per annum) until paid,

A Canadian Member of Granl Thernton Inlernalional Lid

Review court order, plan for attendance the following day,
website administration, review letters to advisors to
companies, review email correspondence between counsel re:
otrder and endotsement.

4.50 hours

5.80 hours

1.00 hours

1.40 hours

0.50 houts

1.50 hours

1.20 hours

1.00 hours



Q GrantThornton

November 26, 2014 Jake Wiebe

Conference call with Trisura counsel; call with counsel and

Maynards’ counsel to draft amendment to draft order; review

Ritchie Bros. appraisal engagement letter; Attend Court for

IR appointment motion. 2.90 hours

November 26, 2014  Nicholas To

Calls with D. Sobel re: engagement planning; Draft letter to

bank re: RBC bank account; Post documents to website;

Review motion record; Draft letter to RBC to freeze bank

accounts and request information; Draft letters the

Companies' advisors; Review intetim receivership order. 3.00 hours

November 27,2014  Daniel Sobel

Attend at East Avenue property, review state and quantity of

equipment, review records and computer system, meeting

with Sandra Ebetsole and counsel, internal calls, draft update

email to Ttisura and counsel, call with BLLG, call with A&B,

review letters to various advisors to D&S and Ebersole,

discussions with RB re: appraisal and site wotk, instructions

to contractors re: records. 6.00 hours

November 27, 2014 Jake Wiebe

Call with Trisura counsel; Calls with D. Sobel re: matters
onsite at Ebersole and D&S; Review letters to Ebersole
financial advisors. 1.60 hours

November 27, 2014  Nicholas To

Attend on site with D. Sobel; Take photos of equipment and

premises; Meeting with Ritchie Bros; Discussion with

employees re: equipment; Meeting with Sandra and her

counsel; Review books and records. 5.00 houts

November 27, 2014 Rosa Wilford

Follow instructions from N. To & D. Sobel,

correspondences, phone calls and fax sent to Bank

Collections CCS Department, requesting to freeze account

and forward funds. Follow up phone calls with Bank

Collections CCS Department and Bank. 2.00 houts

November 28, 2014  Anna Poon

Deposit in bank. 0.10 hours

Accounts are due when rendered. All accounts outstanding over 30 days
will be charged interest at a rate of 1 2% per month (18% per annum) until paid.

A Canadian Member of Granl Thornlen Inlernafional Lid



GrantThornton

November 28, 2014  Daniel Sobel

o Finalize update email to Trisura, internal meeting, call with
Trisura, letters to advisors finalized, review banking
information, email correspondence with RB and Maynards
on various issues, email to counsel to Sandra Ebersole re:
mail, email correspondence from RBC, banking review,
emails with RB, emails with Maynards re: mileage/houts
listing and ownership documents for equipment, directions to
and calls with Tett & Ross te: records, storage containet. 2.40 hours

November 28, 2014 Jake Wiebe

e Review summary of Day 1 results; call with Trisura and
counsel; Disc with D. Sobel re: continuing plan of action. 2.10 hours

November 28, 2014 Leah Solis

e Attend Ministry of Transpotrtation to run RIN seatch; 0.50 hours
Prepare summary of owned vehicles.

November 28, 2014  Nicholas To

e DPreliminary BMO bank account review, discussion on same;
Discussion re: events and key findings, review email on same;
Discussions with J. Wiebe and D. Sobel on next steps;
Coordinate with L. Solis to attend the Ministry of
Transportation to conduct vehicle ownership seatches,
review letter to MTO on same, discussion of search results. 3.00 hours

November 28, 2014  Rosa Wilford

o Follow instructions, setup new bank account, bank letter,
provide wire instructions, bank slip deposit, posting entties
and general banking administration. 1.00 hours

December 1,2014  Anna Poon
e Compose schedule re: Maynards lot listing per D. Sobel. 1.00 hours

December 1, 2014 Daniel Sobel

e Call with RB, review appraisal, instructions to staff re:
appraisal analysis, Maynards asset listing, call with Robert
Fowler, review emails re: insurance status, banking activity,
PPSA registrants, draft email to counsel to S. Ebersole te:
corporate mail, internal calls, website review. 1.20 hours

Accounts are due when rendered. All accounts outstanding over 30 days
will be charged interest at a rate of 1 2% per month (18% per annum) until paid.

A Canadian Member of Granl Thornion Inlernational Ltd



Q Grant Thornton

December 1, 2014

December 1, 2014

December 1, 2014

December 1, 2014

December 2, 2014

December 2, 2014

December 2, 2014

Jake Wiebe

e Discussion with D. Sobel re: results of appraisal and repott to

Trisura re: same.

Leah Solis

e Perform PPSA search for N. To; Call MTO re: RIN histoty

search; Update appraisal summary; Attempt to access
computer files.

Nicholas To

e Discussion with D. Sobel; Review PPSA, search for secured

creditor contact information; Contact RBC re: Ally PPSA
registration; Call/email with Curtis Gail Development re:
PPSA registration, follow-up with D. Dunnet on same;
Contact the McGregor Miller re insurance policies; Review
MTO vehicle seatch results, update engagement team on
same.

Rosa Wilford

¢ Follow up correspondence with Bank and phone call with
RBC.

Daniel Sobel

e Review appraisal analysis, teview email re: BMO account
deposit, review emails and call re: November 13 and 14
transactions in RBC account, draft intetim update email to
Ttrisura, deal with Maynards re: joint account.

Jake Wiebe

e Review appraisal and comparison to Maynard's sale listing;
call with Trisura re: same; Disc with D. Sobel re: ongoing
review of company records; review draft letters prepared by
counsel; Review draft email to Trisura re: sumtaty of
appraisal and disposition of proceeds of sale to Maynards.

Leah Solis

e Call MTO re: plate sticker expiry dates; Draft signification
letter; Prepare AR summary; Update appraisal summaty.

Accounts are due when rendered. All accounts outstanding over 30 days
will be charged interest at a rate of 1 2% per month (18% per annum) until paid.

A Canadian Member of Grant Thornton International Ltd

0.60 hours

0.50 houts

3.00 hours

0.10 hours

2.70 houts

3.20 hours

1.00 hours



Q GrantThornton

December 2, 2014 Nicholas To

Review discrepancies in Maynard's listing against RB asset
appraisal; Review MTO RIN search results against Maynard's
lot listings; Review PPSA and ctoss reference with asset
listing; Calls/emails with RBC re: Ally PPSA registrations on
2012 Jeep Grand Cherokee and GMC Sietta; Review emails
re: banking and legal issues; Email D. Dunnet re: outstanding
balance due to Jennifer Lam as assignee of Curtis Gail debt;
Draft AR signification letter and coordinate with L. Solis to
prepare and issue same to customets; Cross reference VINs
and active plate stickers.

December 2, 2014 Rosa Wilford

Correspondences with Bank CCSR Team and D. Sobel, to
provide copies and backup of transactions for the account
for D&S Railway for review by D. Sobel, for confirmation on
expecting incoming direct deposit from RBC, D&S Railway
account put on freeze, phone calls, bank slip deposits,
posting entries, respond to email from N. To; Preparation of
cheque and invoice. Respond to phone calls from RBC.
Follow instructions from D. Sobel and J. Wiebe, phone calls
with Maynards and Bank, Bank letter, and set up joint bank
account.

December 3, 2014 Daniel Sobel

Review asset listings, internal meetings/calls, review
insurance documentation, review letters to/from counsel,
Jaeger, Fowler, Dunnet, cotrespondence with Manheim re:
2012 Jeep, instructions to staff re: auction.

December 3, 2014 Jake Wiebe

Review draft Notice of Motion and draft order.

December 3, 2014 Leah Solis

Accounts are due when rendered. All accounts outstanding over 30 days
will be charged interest at a rate of 1 %% per month (18% per annum) until paid.

A Canadian Member of Granl Thornlon Inlernational Lid

Finalize and mail AR letters; Prepare and update equipment
listing; Call Skycomp Solutions re: I'T; Call Catetpillar re: two
units.

5.00 hours

3.20 hours

1.40 hours

0.60 hours

1.00 houts



GrantThornton

December 3, 2014 Nicholas To

Review PPSA and lease agreement for CAT equipment,
emails/discussions on same; Emails/discussions re: accessing
computer server; Meeting with D. Sobel, A. Bongard re:
Maynard's asset listing and auction, attending at same; Edit
AR signification lettets, discussions on same, coordinate
insurance of same; Review equipment listing and
summatry/analysis of same; Review various emails; Follow up
with letter sent to LB Accounting.

December 3, 2014 Rosa Wilford

Follow up phone call with Bank, provide new bank account,
wire instructions, cotrespondences to and from Maynards
and general banking administration.

December 4, 2014 Anna Poon

Populate summary schedule with sale price amounts per A.
Bongard’s auction records.

December 4, 2014 Aaron Bongard

Attended Ebersole premises for Maynards auction of
equipment; Discussion with M. Minnema; Internal
discussions; Reconciliation of bid amounts.

December 4, 2014 Daniel Sobel

Calls with counsel te: communication with David Dunnet,
correspondence with Manheim, cottespondence with staff re:
auction results, review insurance, review asset listing analysis,
draft update email to Trisura, internal discussions, review
letter from counsel to Dunnet.

December 4, 2014 Jake Wiebe

Review correspondence from counsel; Review draft update to
Ttisura.

December 4, 2014 Leah Solis

Fax Interim Receivership Order to Skycomp Solutions.

Accounts are due when rendered. All accounts outstanding over 30 days

will be charged interest at a rate of 1 2% per month (18% per annum) until paid,

A Canadian Member of Grant Thornton International Lid

3.00 hours

1.00 houts

0.50 hours

5.30 hours

2.50 hours

1.10 hours

0.10 hours
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December 4, 2014 Nicholas To

Review equipment listing, discussions on same, cootdinate
with L. Solis to run VIN ownership history search; Follow up
with RBC re: Ally lien on 2011 GMC Sietta; Review vatious
emails and respond/follow up accordingly; Discussion/email
with IT technician re: computers, data contained therein,
search for accounting data, remote network connection,
update group on same.

December 4, 2014 Rosa Wilford

Follow instructions from Maynatds, cotrespondences with
RBC and Maynatrds, review print screens for expecting
incoming wire from Mid Transport.

December 5, 2014 Aaron Bongard

Reconciliation of bid listing and update to summary
worksheet; Draft email to JMA.

December 5, 2014 Daniel Sobel

Prepare for and attend call with Trisura and BLG, intetnal
calls re: update email to Trisura, review reports provided by
Maynards, correspondence with Manheitmn, review and
respond to emails from Maynards.

December 5, 2014 Jake Wiebe

Finalize update for Ttisuta; Conference call with Ttisura and
counsel.

December 5, 2014 Leah Solis

Prepare authorization letter to MTO; Call Catetpillar re: lien
release and payout details; Perform registered ownet search.

December 5, 2014 Nicholas To

Accounts are due when rendered. All accounts outstanding over 30 days
will be charged interest at a rate of 1 %2% per month (18% per annum) until paid.

A Canadian Member of Grant Thornton Infernalional Ltd

Review draft report, discussion with D. Sobel on same;
Review auction results, meeting with A. Bongard on, add
results draft report; Review various emails; Conference call;
Cootdinate with L. Solis on VIN search at MTO.

2.25 hours

0.50 hours

2.10 houts

1.50 houts

2.20 hours

0.30 hours

3.00 hours



Q GrantThornton

December 5, 2014 Rosa Wilford

Follow up correspondences with Maynatds and Bank; Review

print screens for expecting incoming wites throughout the

day and report results to Maynards. Respond to phone calls

from Port Perry Salvage, SJS Equity Group for assistance on

sending wire, conference calls with Bank and general banking
administration. 4.50 hours

December 8, 2014 Daniel Sobel

Review asset listings, instructions to staff re: asset
reconciliation and Maynards reconciliation of funds deposited
to joint account, review letter to ID. Dunnet re: trust account. 0.50 hours

December 8, 2014 Leah Solis

Attend MTO to perform vehicle ownership seatches; Update
asset listing with registration information. 2.00 hours

December 8, 2014 Nicholas To

Attempt to contact C. Bruyns at LB Accountants, left

message with receptionist; Email team te: 2011 GMC Sierra

subject to Ally PPSA, vehicle VIN ownership histoty search;

Review auction results, compare to listing of assets and RB

appraisal, discussion with A. Bongatd on same; Review MTQ

vehicle ownership history search results, email findings to

engagement team. 1.50 hours

December 8, 2014 Rosa Wilford

Correspondences to and from Bank, review ptint screens,

respond to phone calls from Bank, approve convetsion of US

Funds to CDN funds and request to deposit into joint bank

account and phone call with Maynards. 2.00 hours

December 9, 2014 Anna Poon

Redact values on Schedule B to the Appraisal before sending ~ 0.50 hours
schedule to Maynards.

December 9, 2014 Aaron Bongard

Update to summary listing of assets sold; Draft appendix list
of remaining item not sold; Correspondence with M.
Minnema. 3.90 houts

Accounts are due when rendered. All accounts outstanding over 30 days
will be charged interest at a rate of 1 2% per month (18% per annum) until paid.

A Canadian Member of Grant Tharnlon International Lid
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December 9, 2014 Daniel Sobel

Draft report to Court, internal discussion re: same,
instructions to staff re: unreconciled assets, review insurance
information, review cotrespondence with BDO and Bruyns. 2.50 hours

December 9, 2014 Jake Wiebe

Review email correspondence re: lettets to Ebersole advisors;
Review letters drafted by counsel; Discussion with ID. Sobel
to plan IR repott to coutt. 0.60 hours

December 9, 2014 Leah Solis

Update asset listing; Search records; AR follow up; Prepate
authorization letter to MTO. 2.00 hours

December 9, 2014 Nicholas To

Call with D. Sobel, A. Bongard re: listing of remaining assets;
Left voice mail message for C. Bruyns at LB Accountants,
review letter received, follow up via email re accounting
system, update D. Sobel on same; Review loan documents
from RBC re: Ally loan on 2011 GMC Sietra, bank
statements for payments, emails with D. Sobel on same; Issue
letter to BDO re: trust funds and asset listing; Review
updated asset reconciliation, discussion with I.. Solis on same;
Discussion with D. Sobel re: outstanding times, repott to
coutt and required scheduled for same; Calls/emails with
customers re: AR letters, review supporting document
including payment confirmation and match to bank recotds,
update AR tracker, update D. Sobel. 4.00 hours

December 9, 2014 Rosa Wilford

Correspondences with RBC, review print screens for
incoming wires, ditect deposits and EFTs. 0.50 hours

December 10, 2014 Anna Poon

Populate summary schedule of equipment with bid numbers, ~ 1.50 hours
tax amount and premium.

December 10, 2014 Aaron Bongard

Cross reference of sale listing summary to Maynatds invoice
report; Internal discussion with N. To and D. Sobel; Draft
email of remaining assets unsold. 4.20 hours

Accounts are due when rendered. All accounts outstanding over 30 days
will be charged interest at a rate of 1 ¥2% per month (18% per annum) until paid.

A Canadian Member of Grant Thornlon Internalional Litd

10



O Grant Thornton

December 10, 2014 Daniel Sobel

Draft report to court, internal discussion re: same,
instructions to staff re: unreconciled assets, draft email to
Maynard’s re: unsold assets.

December 10, 2014 Jake Wiebe

Call with Trisura and counsel; Review repott to coutt.

December 10, 2014 Leah Solis

Attend MTO to run vehicle ownetship seatches; A/R follow
ups; Update tracker.

December 10, 2014 Nicholas To

Review insurance policies, summarize coverage,
correspondence with broker to clarify, discussion with D.
Sobel and J. Wiebe on same; Review draft report and prepate
unreconciled assets section.

December 10, 2014 Rosa Wilford

Correspondences with Bank, N. To, D. Sobel, Maynatds,
review print screens for both bank accounts joint and
trusteed, for incoming wires, provide updated receipt,
respond to phone calls from RBC, A. Bongard, Relam,
Maynards, update receipt /disbursement schedule, and
general banking administration.

December 11, 2014 Anna Poon

Calculate premium totals for sold equipment per A. Bongard.

December 11, 2014 Jake Wiebe

Review report to court; call with counsel to review repott.

December 11, 2014 Nicholas To

Review and amend draft report, ptepate tables and
appendices, discussions on same; Incorporate changes from
counsel.

December 11, 2014 Rosa Wilford

Accounts are due when rendered. All accounts outstanding over 30 days
will be charged interest at a rate of 1 %% per month (18% per annum) until paid.

A Canadian Member of Grant Thornlon Internalionaf Lid

Correspondences throughout the day with Bank and M.
Minnema, update receipt schedules and genetal banking
administration.

4.80 hours

3.80 hours

0.80 hours

4.00 hours

2.50 hours

0.50 hours

4.70 hours

5.00 hours

1.50 houts

11



d- GrantThornton

December 12, 2014 Aaron Bongard

e Cross reference invoices of individual sales to invoice repott;
Update of summary listings.

December 12, 2014 Daniel Sobel

e Review report to Court, internal discussion re: same, call with
BLG, call with counsel.

December 12, 2014 Jake Wiebe

e Call with BLG re: comments on draft report; Review and
update draft report.

December 12, 2014 Leah Solis

e Attend MTO to run vehicle ownership searches; Access
Simply Accounting for AR ledger.

December 12, 2014 Rosa Wilford

e  Correspondences with Bank, Maynards, N. To; Review print
screens for incoming wires, direct deposits, update receipt
and disbursement schedule and general bank administration.

December 12, 2014 Jan Oros

e Pull AR information from Simply Accounting; Review USB
drive for asset listing.

Accounts are due when rendered. All accounts outstanding over 30 days
will be charged interest at a rate of 1 2% per month (18% per annum) until paid.

A Canadian Member of Grant Thornton International Ltd

3.20 hours

1.50 hours

3.10 houts

0.30 hours

2.00 hours

1.50 houts

12



° GrantThornton

Time Charges and Expenses:

J. Wiebe, St. Vice President
D. Sobel, Vice President
N. To, Manager

J. Oros, Manager

R. Wilford, Manager

A. Bongard, Associate

L. Solis, Analyst

A. Poon, Analyst

Disbutsements
Vehicle licenses searches
Travel

Subtotal of Time and Disbursements

HST
Total Invoice Due

Accounts are due when rendered. All accounts outstanding over 30 days

35.40
35.50
41.75
1.50
20.80
18.70
8.50
4.10

166.25
Technology and Administrative Fee (5%)

hours @
hours @
hours @
hours @
hours @
hours @
hours @
hours @

5 5 5 5 5 B B B

550.00
390.00
270.00
270.00
225.00
160.00
145.00
120.00

per hour
per hour
per hour
pet hour
per hour
per hour
per hour
per hour

& 5 B 5

19,470.00
13,845.00
11,272.50
405.00
4,680.00
2,992.00
1,232.50
492.00

54,389.00

2,719.45

57,108.45

304.43
198.91
503.34

57,611.79
7,489.53

65,101.32

will be charged interest at a rate of 1 ¥2% per month (18% per annum) until paid.

A Canadian Member of Grant Thornton Internaflonal Ltd
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APPENDIX 10



Court File No. CV-14-10766-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:

TRISURA GUARANTEE INSURANCE COMPANY

Applicant
- and -
EBERSOLE EXCAVATING INC. AND D&S
RAILWAY CONSTRUCTION INC.
Respondents

AFFIDAVIT OF JAN AVERSA
(sworn December 15, 2014)

I, TAN AVERSA, of the City of Toronto, in the Province of Ontario, MAKE OATH
AND SAY AS FOLLOWS:

1. [ am a lawyer at Aird & Berlis LLP and, as such, I have knowledge of the matters to
which I hereinafter depose. Aird & Berlis LLP is acting as counsel for Grant Thornton
Limited (“GTL”), in its capacity as the Court-appointed interim receiver, without
security, of all of the assets, undertakings and properties of Ebersole Excavating Inc. and

D&S Railway Construction Inc.

2, Aird & Berlis LLP has prepared a statement of account in connection with its mandate as
counsel to GTL, detailing its services rendered and disbursements incurred, namely, an
account dated December 15, 2014 in the amount of $28,045.19 in respect of the period
from November 19, 2014 to December 12, 2014 (the “Statement of Account”).



Attached hereto and marked as Exhibit “A” to this Affidavit is a copy of the Statement
of Account. The average hourly rate of Aird & Berlis LLP is $396.10.

3. Attached hereto and marked as Exhibit “B” to this Affidavit is a chart detailing the

lawyers, law clerks and articling students who have worked on this matter.

4, This Affidavit is made in support of a motion to, inter alia, approve the attached account

of Aird & Berlis LLP and the fees and disbursements detailed therein, and for no

{

)
) |
)
j ? ) ! (\[f
L Q_ ) \/ IAN AVERSA
) \
A commissioner, etc.

,4- (oll1ns

improper purpose whatsoever.

SWORN before me at the City of
Toronto, in the Province of Ontario
this 15" day of December, 2014




Attached is Exhibit “A”
Referred to in the
AFFIDAVIT OF IAN AVERSA
Sworn before me

this 15" day of December, 2014

N—

Commissioner for taking Affidavits, etc




IN ACCOUNT WITH:
AIRD & BERLIS Lp

Barristers and Solicitors

Brookfleld Place, 181 Bay Street
Suite 1800, Box 754, Toronto, ON M54 2T9 Canada
T 416,863.1500 F 416.863.1515
www.alrdberlls.com

Grant Thornton Limited
Royal Bank Plaza

19th Floor, South Tower
200 Bay Street, Box 55
Toronto, ON

Canada M5J 2P9

Attention: Mr. Jake Wiebe Account No.: 497877

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES

Flle No.: 26227/122930
December 15, 2014

Re: Ebersole Excavating Inc.

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended December 12,
2014

LAWYER DATE RATE/ TIME VALUE DESCRIPTION
HOUR

SLG 19/11/14  $695.00 0.30 $208.50 Telephone call with J. Wiebe re net matter
and background

IEA 20/11/14  $395.00 2.30 $908.50 Telephone call with client and S. Graff
regarding background and next steps;
Engaged with reviewing the draft affidavit
and the draft order and providing comments;
Emails to and from clients and S. Graff
regarding same; Telephone call with S.
Graff and clients regarding same

SLG 20/11/14  $695.00 1.00 $695.00 Telephone call with D. Sobel, |. Aversa and
J. Wiebe:; review facts, review affidavit
(draft); consider order and approach

[EA 21/11/14  $395.00 2,10 $829.50 Telephone calls and emails to and from
clients and R. Jaipargas regarding the
application materials and next steps;
Engaged with reviewing various documents
regarding same; Discussions with S. Graff
regarding next steps

SLG 21/11/14  $695.00 0.70 $486.50 Telephone call with |. Aversa and R.
Jaipargas re various issues and results of
order sought



AIRD & BERLIS LLP
PAGE 2 OF ACCOUNT No, 497877

LAWYER DATE RATE/ TIME VALUE
HOUR

JTN 21/11/14  $280.00 0.60 $168.00

IEA 23/11/14  $395.00 1.20 $474.00

IEA 24/11/14  $395.00 290  $1,145.50

SLG 24/11/14  $695.00 0.30 $208.50

SRM 24/11/14  $310.00 0.10 $31.00

I[EA 25/11/14  $395.00 3.80  $1,501.00

ALB 25/11/14  $550.00 0.30 $165.00

SLG 25/11/14  $695.00 2.00  $1,390.00

SRM 25/11/14  $310.00 2.40 $744.00

JTN 25/11/14  $280.00 0.80 $224.00

DESCRIPTION

Receipt and review of draft affidavit of S.
Detsky

Engaged with reviewing documents from R.
Jaipargas; Emails to and from R. Jaipargas
and clients regarding same

Emails to and from R. Jaipargas and clients
regarding the court materials and the
hearing: Telephone call with R. Jaipargas
regarding same; Discusslons with S. Graff
regarding same; Instruct S. Morris regarding
preparation of security review, Engaged with
reviewing the application record, the factum
and the brief of authorities and emails to
and from S. Graff and J. Nemers regarding
same; Telephone call with R. Jaipargas and
S. Graff; Emails regarding Maynards

Telephone call with R. Jaipargas and |,
Aversa

Discussion with |. Aversa; Brief review of
material and searches

Engaged with reviewing correspondence
from Maynards' counsel; Telephone call with
R. Jaipargas and S. Graff regarding same;
Several telephone calls and emails to and
from client; R. Jaipargas and S. Graff
regarding the hearing; Discussions and
emails with S. Morris regarding security
review; Engaged with reviewing Maynards'
motion record and emails regarding same

Reviewed indemnity agreement and
provided comments relating to provisions
involving granting of security

Several telephone calls with R. Jaipargas
and D. Sobel: J. Wiebe and |. Aversa and
Foglers re settling structure and order,
comment on same

Review Indemnity Agreement and searches
and report on same

Telephone call with R. Jaipargas and J.
Farber re tomorrow's motion




AIRD & BERLIS LLP

PAGE 3 OF ACCOUNT NO. 497877

LAWYER

[EA

SLG

SLG

SRM
JTN
IEA

ALB

SLG

SRM
JTN

IEA

DATE

26/11/14

26/11/14

26/11/14

26/11/14
26/11/14

27111714

27/11/14

27/11/14

27111114

2711114

28/11/14

RATE/
HOUR

$395.00

$695.00

$695.00

$310.00
$280.00

$395.00

$550.00

$695.00

$310.00

$280.00

$395.00

TIME

3.10

0.80

0.50

1.00
1.30

2.50

0.70

0.10

0.10
1.00

1.10

VALUE

$1,224.50

$556.00

$347.50

$310.00
$364.00

$987.50

$385.00

$69.50

$31.00
$280.00

$434.50

DESCRIPTION

Several telephone calls and emails to and
from Applicant's counsel, client and counsel
for Maynards regarding the draft order and
next steps; Attend court; Discussions with S.
Graff regarding same; Emails to and from S.
Graff and S. Morris regarding the security
review

Review security opinion; discussion with |,
Aversa

Consider issues with J. Farber and J.
Cohen; amended order

Prepare draft Opinion
Attend at motion with |. Aversa

Telephone calls and emails to and from R,
Jaipargas and clients regarding update and
next steps; Engaged with reviewing and
revising the opinion and emails regarding
the same; Meeting and discussion with A.
Biderman regarding same; Discussions with
J. Nemers regarding same; Telephone call
with client regarding letter to accountant;
Emails to and from clients regarding same;
Instruct J. Nemers regarding preparation of
letter; Engaged with reviewing and revising
letter and emails to and from client
regarding same; Telephone call with R,
Jaipargas regarding update

Discussion with |. Aversa regarding opinion
issues; Reviewed draft legal opinion and
provided written comments

Telephone call with R. Jaipargas re costs
and status

Further revise Opinion

Receipt and review of draft letter from client
to J. MacDonald: Revise same and adapt to
originate from . Aversa; Email to client for
approval; Email final letter to J. MacDonald

Emails to and from R. Jaipargas, J. Nemers
and client regarding opinion, service list and
next steps; Engaged with reviewing and
revising the opinion and issuing the opinion;




AIRD & BERLIS LLP

PAGE 4 OF ACCOUNT NO. 497877

LAWYER

SRM

JTN
IEA

IEA

IEA

IEA

SLG

JTN

[EA

DATE

28/11/14

28/11/14
29/11/14

30/11/14

01/12/14

02/12/14

02/12/14

02/12/14

03/12/14

RATE/
HOUR

$310.00

$280.00
$395.00

$395.00

$395.00

$395.00

$695.00

$280.00

$395.00

TIME

0.10

0.80

0.30

0.20

0.60

1.60

0.30

3.00

1.70

VALUE

$31.00

$224.00

$118.50

$79.00

$237.00

$632.00

$208.50

$840.00

$671.50

DESCRIPTION

Telephone call with R. Jaipargas regarding
update and next steps; Discussions with S.
Graff regarding same

Discussion with |, Aversa regarding PPSA
registrations against Ebersole and D&S

Review and revise security opinion letter

Emails to and from Applicant's counsel,
client and S. Graff

Emails to and from Applicant's counsel,
client and S. Graff

Telephone call and emails to and from
Applicant's counsel and client regarding
update and next steps

Telephone calls and emails to and from
client, S. Graff and J. Nemers regarding
update and next steps; Instruct J. Nemers
regarding letters re equipment and RBC
funds; Engaged with reviewing the letter and
providing comments; Emails to and from
clients regarding same; Emails to and from
clients regarding Jeep; Instruct J. Nemers
regarding preparation of letter, Engaged
with reviewing and revising letter; Engaged
with issuing letters to Sandra and Darrell's
counsel (x3 letters)

Review update and issues and letters with
Ebersole counsel

Prepare and revise three letters to opposing
counsel re separate concerns re
preservation of property and email same to
opposing counsel; Telephone calls and
emails with D. Sobel and |. Aversa re same,
Telephone call with |. Aversa and D. Brown
re J. MacDonald

Emails to and from client and J. Nemers
regarding correspondence with counsel to
the Ebersoles; Telephone call with counsel
for Sandra; Telephone call with client
regarding same; Engaged with reviewing
correspondence from client; Emails to and
from R. Jaipargas and client regarding
update and next steps, Emails regarding the




AIRD & BERLIS LLP
PAGE 5 OF ACCOUNT No. 497877

LAWYER DATE RATE/ TIME VALUE DESCRIPTION
HOUR

hearing; Engaged with reviewing the notice
of motion and draft order and providing
comments; Emails to and from client and R.
Jalpargas regarding same

SLG 03/12/14 $695.00 0.20 $139.00 Review emails on status on next steps

JTN 03/12/14  $280.00 0.20 $56.00 Email chain to client and opposing counsel
re residual issues from letters sent
yesterday

IEA 04/12/14  $395.00 0.50 $197.50 Emails to and from client and J. Nemers
regarding discussions and correspondence
with Sandra and Darrell's counsel

JTN 04/12/14  $280.00 1.40 $392.00 Email chain and telephone calls with D.
Sobel and D. Dunnet re letters sent to latter
on December 2; Draft and send subsequent
letter to D. Dunnet

IEA 05/12/14  $395.00 0.50 $197.50 Emails to and from client and J. Nemers
regarding update and next steps

JTN 05/12/14  $280.00 0.60 $168.00 Email chain and telephone calls with client
and opposing counsel re delivery of vehicle
and proceeds in trust account

IEA 07/12/14  $395.00 0.30 $118.50 Emails to and from client and J, Nemers

JTN 07/12/14  $280.00 0.30 $84.00 Receipt and review of draft letter from D.
Sobel re transfer of ownership of vehicles
purchased at auction; Revise same and
email to D. Sobel

IEA 08/12/14  $395.00 0.70 $276.50 Emalls to and from client and J. Nemers
regarding correspondence to D. Dunnet;
Emails to and from R. Jaipargas re update
and next steps

JTN 08/12/14  $280.00 0.60 $168.00 Prepare and send follow-up letter to D.
Dunnet re trust account issue; Emails to
client re same

IEA 09/12/14  $395.00 2.10 $829.50 Telephone calls and emails to and from
Applicant’'s counsel and client regarding
security opinion and next steps; Emails to
and from clients and J. Nemers regarding
correspondence with D. Dunnet and B.
Jaeger



AIRD & BERLIS LLP
PAGE 6 OF ACCOUNT NO, 497877

LAWYER DATE RATE/ TIME VALUE DESCRIPTION
HOUR

SLG 09/12/14  $695.00 0.40 $278.00 Meeting with |. Aversa to discuss Trisura
position and distribution motion and timing
and issues over same

JTN 09/12/14  $280.00 0.80 $224.00 Prepare draft letter to D. Dunnet and B.
Jaeger re occupational rent and protection
of property not sold at auction; Telephone
call with R. Hooke to discuss rent scenario;
Telephone calls with |. Aversa re approach
and suggested revisions to letter

IEA 10/12/14  $395.00 2.40 $948.00 Telephone calls and emails to and from
Applicant's counsel and clients regarding
update and next steps; Telephone call with
clients and J. Nemers regarding missing
funds; Instruct J. Nemers regarding letters
to D. Dunnet and B. Jaeger; Emails to and
from clients regarding same; Telephone call
with D. Dunnet, Telephone call with B.

Jaeger
SLG 10/12/14  $695.00 0.20 $139.00 Review email
JTN 10/12/14  $280.00 2.60 $728.00 Telephone call with working group re

$600,000 transfer to S. Ebersole and
strategy in recovering same; Telephone call
with client and discussion with |. Aversa re
same; Telephone call with D. Dunnet re
potential agreement to transfer funds in his
trust account to Interim Receiver on certain
conditions; Draft, revise and email letter to
D. Dunnet re same; Telephone call with B.
Jaeger re balance of missing funds
transferred to S. Ebersole; Draft and email
letter to B. Jaeger re same; Attend to related
matters as requested

IEA 11/12/14  $395.00 1.40 $553.00 Emails to and from client and J. Nemers
regarding the draft report; Engaged with
reviewing the report and providing
comments; Telephone call with client
regarding same; Telephone call with R.
Jaipargas regarding same

SLG 11/12/14  $695.00 0.20 $139.00 Consider direction of matter

JTN 11/12/14  $280.00 1.70 $476.00 Review and revise draft report and
telephone call with client re same;
Telephone call with D. Dunnet re request to
receive copy of assignment of security given
to J. Lam



AIRD & BERLIS LLP
PAGE 7 OF ACCOUNT No. 497877

LAWYER DATE RATE/ TIME VALUE
HOUR
[EA 12/12/14  $395.00 2.30 $908.50
SLG 12/12/14  $695.00 0.20 $139.00
JTN 12/12/14  $280.00 1.10 $308.00
TOTAL: 62.30 $24,677.00
Name Hours
Steven L. Graff (SLG) 7.20
lan E. Aversa (IEA) 33.60
Jeremy T. Nemers (JTN) 16.80
Shannon R. Morris (SRM) 3.70
Andrew L. Biderman (ALB) 1.00

OUR FEE
HST at 13%

DESCRIPTION

Telephone calls and emails to and from
client regarding the draft report, the motion
materials and next steps; Telephone call
with R. Jaipargas regarding same; Instruct
J. Nemers regarding correspondence to
Curtis Gale's counsel; Engaged with
revising letter; Emails to and from client and
J. Nemers regarding next steps; Engaged
with reviewing revised motion materials and
providing comments; Telephone call with
client regarding same; Telephone call with
R. Jaipargas regarding same; Emails
regarding the consent

Review further exchange of emails

Draft letter to M. DiGirolamo re Curtis Gale
Development Corporation; Follow-up email
to D. Brown re J. MacDonald; Review
proposed changes to draft Notice of Motion
and draft Order; Review and revise consent
to act as Receiver; Attend to other related
tasks as requested

Rate Value

$695.00 $5,004.00

$395.00 $13,272.00

$280.00 $4,704.00

$310.00 $1,147.00

$550.00 $550.00
$24,677.00

$3,208.01




DISBURSEMENTS

Subject to HST

Photocopies $0.25

Photocopies - Local $111.00

Long Distance Charges $3.40

Binding and Tabs $10.00

Imaging/Scanning $8.25

Taxi $8.85

Total Disbursements $141.75

HST at 13% $18.43
AMOUNT NOW DUE $28,045.19

THIS IS OUR ACCOUNT HEREIN
Aird rlis LLP

gte en L. Graff
“&OD.E.

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT

IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WiLL BE CHARGED AT THE RATE OF 1.3% PER ANNUM ON
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.

GST/ HST Registration # 12184 6539 RT0001

NOTE: This account may be pald by wire transfer In Canadlan funds to our account at The Toronto-Dominlon Bank, TD Centre, 55 King Street West, Toronto,
Ontarlo, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please Include the account number as reference.

20988089.1




Attached is Exhibit “B”
Referred to in the
AFFIDAVIT OF IAN AVERSA
Sworn before me
this 15" day of December, 2014

b [

v 4.4
|

Commissioner for taking Affidavits, etc




Aird & Berlis LLP’s professional fees herein are made with respect to the following individuals

STATEMENT OF RESPONSIBLE INDIVIDUALS

Lawyer Call to Bar Hrly Rate Total Time Value
Steven L. Graff 1991 $695.00 7.20 $5,004.00
[an Aversa 2008 $395.00 33.60 $13,272.00
Andrew Biderman 2000 $550.00 1.00 $550.00
Jeremy Nemers 2014 $280.00 16.80 $4,704.00
Clerk/Student Call to Bar | Avg Hrly Rate | Total Time Value
Shannon Motris N/A $310.00 3.70 $1,147.00

*Standard hourly rates listed. However, in certain circumstances adjustments to the account were
made.
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Court File No. CV-14-10766-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:
TRISURA GUARANTEE INSURANCE COMPANY

Applicant
-and —
EBERSOLE EXCAVATING INC. AND D&S
RAILWAY CONSTRUCTION INC.
Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 47
OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS
AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT,
R.S.0. 1990, c. C.43, AS AMENDED

CONSENT

(Appointment of Receiver)

Grant Thornton Limited hereby consents to act as the court-appointed receiver of the assets,
properties and undertaking of Ebersole Excavating Inc. and D&S Railway Construction Inc. in

accordance with an order substantially in the form requested by the Applicant.

S

December [, 2014 GRANT THORNTON LIMITED

——

ame: Jake Wiebe
//Title: Senior Vice-President
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Court File No. CV-14-10766-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ) TUESDAY, THE 23" DAY
)
JUSTICE ) OF DECEMBER, 2014

BETWEEN:

TRISURA GUARANTEE INSURANCE COMPANY

Applicant
-and -
EBERSOLE EXCAVATING INC. AND D&S
RAILWAY CONSTRUCTION INC.
Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 47
OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, ¢. B-3, AS
AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT,
R.S.0. 1990, ¢. C.43, AS AMENDED

ORDER

(Appointment of Receiver)

THIS MOTION made by the Trisura Guarantee Insurance Company (“Trisura”) for an
Order, pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3, as
amended (the "BIA") and section 101 ‘of the Courts of Justice Act, R.S.0. 1990, c. C.43, as
amended (the "CJA"), appointing Grant Thornton Limited ("GTL") as receiver (in such
capacities, the "Receiver"), without security, of all of the assets, undertakings and properties of
Ebersole Excavating Inc. and D & S Railway Construction Inc. (collectively, the "Debtors")
acquired for, or used in relation to a business carried on by the Debtors, was heard this day at

330 University Avenue, Toronto, Ontario.
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ON READING the affidavit of Stuart Detsky, sworn November 24, 2014 and the exhibits
thereto, the first report of GTL dated December 15, 2014 (the “First Report™), prepared in
GTL’s capacity as interim receiver of the Debtors (in such capacity, the “Interim Receiver”), the
Affidavit of Jacob Wiebe, sworn December 15, 2014 (the “Wiebe Affidavit”), the Affidavit of
lan Aversa, sworn December 15, 2014 (the “Aversa Affidavit”) and on hearing the submissions
of counsel for Trisura, counsel for the Interim Receiver, no one else appearing for any other
party although duly served as appears from the affidavit of service of [®] sworn December [e],

2014 and on reading the consent of GTL to act as the Receiver,
SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged and validated so that this motion is properly returnable today and

hereby dispenses with further service thereof.
APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of
the CJA, GTL is hereby appointed Receiver, without security, of all of the assets, undertakings
and properties of the Debtors acquired for, or used in relation to a business carried on by the

Debtors, including all proceeds thereof (the "Property").

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the

Property;

(b) to receive, preserve, and protect the Property, or any part or parts thereof,

including, but not limited to, the changing of locks and security codes, the
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relocating of Property to safeguard it, the engaging of independent
security personnel, the taking of physical inventories and the placement of

such insurance coverage as may be necessary or desirable;

to manage, operate, and carry on the business of the Debtors, including the
powers to enter into any agreements, incur any obligations in the ordinary
course of business, cease to carry on all or any part of the business, or

cease to perform any contracts of the Debtors;

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise
of the Receiver's powers and duties, including, without limitation, those

conferred by this Order;

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Debtors or any part

or parts thereof;

to receive and collect all monies and accounts now owed or hercafter
owing to the Debtors and to exercise all remedies of the Debtors in
collecting such monies, including, without limitation, to enforce any

security held by the Debtors;
to settle, extend or compromise any indebtedness owing to the Debtors;

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the

name and on behalf of the Debtors, for any purpose pursuant to this Order;

to initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the Debtors, the Property or the Receiver, and to

settle or compromise any such proceedings. The authority hereby
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conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;

to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and
negotiating such terms and conditions of sale as the Receiver in its

discretion may deem appropriate;

to sell, convey, transfer, lease or assign the Property or any part or parts

thereof out of the ordinary course of business,

(i) without the approval of this Court in respect of any transaction not
exceeding $50,000, provided that the aggregate consideration for

all such transactions does not exceed $200,000; and

(ii) with the approval of this Court in respect of any transaction in
which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act, or section 31 of the Ontario Mortgages
Act, as the case may be, shall not be required, and in each case the Ontario

Bulk Sales Act shall not apply;

to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,

free and clear of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such

terms as to confidentiality as the Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of the

Property against title to any of the Property;
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(o) to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and
on behalf of and, if thought desirable by the Receiver, in the name of the
Debtors;

(p) to enter into agreements with any trustee in bankruptcy appointed in
respect of the Debtors, including, without limiting the generality of the
foregoing, the ability to enter into occupation agreements for any property

owned or leased by the Debtors;

(@) to exercise any shareholder, partnership, joint venture or other rights

which the Debtors may have; and

() to take any steps reasonably incidental to the exercise of these powers or

the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtors, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4, THIS COURT ORDERS that (i) the Debtors, (ii) all of their current and former directors,
officers, employees, agents, accountants, legal counsel and shareholders, and all other persons
acting on their instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the
foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall grant
immediate and continued access to the Property to the Receiver, and shall deliver all such

Property to the Receiver upon the Receiver's request.

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting

records, and any other papers, records and information of any kind related to the business or
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affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the "Records") in
that Person's possession or control, and shall provide to the Receiver or permit the Receiver to
make, retain and take away copies thereof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, provided however that
nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,
or the granting of access to Records, which may not be disclosed or provided to the Receiver due
to the privilege attaching to solicitor-client communication or due to statutory provisions

prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.

7. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords
with notice of the Receiver’s intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled
to have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court
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upon application by the Receiver on at least two (2) days’ notice to such landlord and any such

secured creditors.

8. THIS COURT ORDERS that the title of proceedings in the within proceedings is

amended to read as follows:

BETWEEN:
TRISURA GUARANTEE INSURANCE COMPANY
Applicant
-and -
EBERSOLE EXCAVATING INC. AND D&S RAILWAY CONSTRUCTION INC.
Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 47 OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED; AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1990, c. C.43, AS AMENDED

AND IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, c. B-3, AS AMENDED; AND SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.0. 1990, c. C.43, AS AMENDED

NO PROCEEDINGS AGAINST THE RECEIVER

9. THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY

10. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the
Property shall be commenced or continued except with the written consent of the Receiver or
with leave of this Court and any and all Proceedings currently under way against or in respect of

the Debtors or the Property are hereby stayed and suspended pending further Order of this Court.
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NO EXERCISE OF RIGHTS OR REMEDIES

11. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or
affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any "eligible financial contract" as defined in the BIA, and further provided that
nothing in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business
which the Debtors are not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors
from compliance with statutory or regulatory provisions relating to health, safety or the
environment, (iii) prevent the filing of any registration to preserve or perfect a security interest,

or (iv) prevent the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

12. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtors, without written consent of the Receiver or

leave of this Court.

CONTINUATION OF SERVICES

13. THIS COURT ORDERS that all Persons having oral or written agreements with the
Debtors or statutory or regulatory mandates for the supply of goods and/or services, including,
without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtors are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Receiver, and that the Receiver shall be entitled to the continued use of the Debtors’ current
telephone numbers, facsimile numbers, internet addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Debtors or
such other practices as may be agreed upon by the supplier or service provider and the Receiver,

or as may be ordered by this Court.



RECEIVER TO HOLD FUNDS

14, THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of
payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including, without limitation, the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
Order or hereafter coming into existence, shall be deposited into one or more new accounts to be
opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit
of such Post Receivership Accounts from time to time, net of any disbursements provided for
herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any

further Order of this Court.

EMPLOYEES

15.  THIS COURT ORDERS that all employees of the Debtors shall remain the employees of
the Debtors until such time as the Receiver, on the Debtors’ behalf, may terminate the
employment of such employees. The Receiver shall not be liable for any employee-related
liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of
the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in
respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner

Protection Program Act.

PIPEDA

16. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to
whom such personal information is disclosed shall maintain and protect the privacy of such
information and limit the use of such information to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal

information provided to it, and related to the Property purchased, in a manner which is in all
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material respects identical to the prior use of such information by the Debtors, and shall return all
other personal information to the Receiver, or ensure that all other personal information is

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

17.  THIS COURT ORDERS that nothing herein contained shall require the Receiver to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the "Environmental Legislation"), provided however that nothing herein shall
exempt the Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession,

LIMITATION ON THE RECEIVER’S LIABILITY

18.  THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any

other applicable legislation.

RECEIVER'S ACCOUNTS

19. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their

reasonable fees and disbursements, in each case at their standard rates and charges unless
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otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the
Property, as security for such fees and disbursements, both before and after the making of this
Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on
the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory
or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the
BIA.

20.  THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

21.  THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at
liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates
and charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP

22, THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
$150,000 (or such greater amount as this Court may by further Order authorize) at any time, at
such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and
is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as
security for the payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise,

in favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as

set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.
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23. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

24, THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any

amount borrowed by it pursuant to this Order.

25. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

SERVICE AND NOTICE

26. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at hitp://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the

following URL www.grantthornton.ca/ebersole.

27.  THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile
transmission to the Debtors’ creditors or other interested parties at their respective addresses as
last shown on the records of the Debtors and that any such service or distribution by courier,

personal delivery or facsimile transmission shall be deemed to be received on the next business
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day following the date of forwarding thereof, or if sent by ordinary mail, on the third business

day after mailing.
APPROVAL OF INTERIM RECEIVER’S REPORT AND ACTIVITIES

28. THIS COURT ORDERS that the First Report and the activities of the Interim Receiver as

described therein, be and are hereby approved.

APPROVAL OF FEES

29, THIS COURT ORDERS that the fees and disbursements of the Interim Receiver, as
described in the First Report and as set out in the Wiebe Affidavit, be and are hereby approved.

30.  THIS COURT ORDERS that the fees and disbursements of the Interim Receiver’s legal
counsel, Aird & Berlis LLP, as described in the First Report and as set out in the Aversa
Affidavit, be and are hereby approved.

BANKRUPTCY OF THE DEBTORS

31. THIS COURT ORDERS that the Receiver is authorized and directed to file assignments
into bankruptcy for each of the Debtors.

32. THIS COURT ORDERS that Grant Thornton Limited is authorized to act as trustee in

bankruptcy (in such capacity, the “Trustee”) in respect of each of the Debtors.

33, THIS COURT ORDERS that the Receiver is authorized and directed to transfer up to
$15,000 to the Trustee for each of the bankruptcies of the Debtors, for a total amount of up to
$30,000 from funds held in the receivership estate in order to fund the bankruptcies of the
Debtors.

AUCTION OF CERTAIN EQUIPMENT

34. THIS COURT ORDERS that the Receiver is authorized and permitted to assume and
discharge the duties of the Interim Receiver, as set out in paragraph 28 of the Order of Mr.
Justice Newbould dated November 26, 2014 (the “Interim Receivership Order”), including
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holding the Remaining Funds (as defined in the Interim Receivership Order), pending further
Order of the Court.

GENERAL

35.  THIS COURT ORDERS that the Receiver may. from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.

36. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a trustee in bankruptcy of the Debtors.

37.  THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

38.  THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

39. THIS COURT ORDERS that the Applicant shall have its costs of this Motion, up to and
including entry and service of this Order, provided for by the terms of the Applicant’s security
ot, if not so provided by the Applicant’s security, then on a substantial indemnity basis to be paid
by the Receiver from the Debtors’ estate with such priority and at such time as this Court may

determine.
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40.  THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.




SCHEDULE "A"
RECEIVER CERTIFICATE
CERTIFICATE NO.

AMOUNT $

1. THIS IS TO CERTIFY that Grant Thornton Limited, the receiver (the "Receiver") of the
assets, undertakings and properties Ebersole Excavating Inc. and D & S Railway Construction
Inc. (collectively, the “Debtors”) acquired for, or used in relation to a business carried on by the
Debtors, including all proceeds thereof (collectively, the “Property”) appointed by Order of the
Ontario Superior Court of Justice (Commercial List) (the "Court") dated the day of
o .20 (the "Order") made in an action having Court file number CV-14-10766-
00CL, has received as such Receiver from the holder of this certificate (the "Lender") the
principal sum of § ~, being part of the total principal sum of § which

the Receiver is authorized to borrow under and pursuant to the Order.

D The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the __day
of each month] after the date hereof at a notional rate per annum equal to the rate of per

cent above the prime commercial lending rate of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses.

4, All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
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to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property as authorized by the Order and as authorized by any further or other order of the
Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.

DATED the day of , 20

Grant Thornton Limited, solely in its capacity as
Receiver of Ebersole Excavating Inc. and D & S
Railway Construction Inc., and not in its
personal capacity

Per:

Name:
Title;
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Court File No. CV-14-10766-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE — ) __PAY.___TUESDAY, THE

—23YDAY

JUSTICE —— ) )
20—DECEMBER. 2014

PLAINEHE!

BETWEEN:

-and -

T Phe Model OrderSubcommitice-notes-that-a-receivership-proceedinamay-bo-commenced by-action-or-by
dpphivition—Hiis-model-order-is-dratied-on-the-basisthat-the-reeeivership-proceeding s conmenced -y way-ofan-
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ORDER
(appeintingAppointment of Receiver)

THIS MOTION made by the Phainti#*Trisura Guarantee Insurance Company (“Trisura”)
for an Order, pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c.

B-3, as amended (the "BIA") and section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43,
as amended (the "CJA"), appointing RECHEIVER'S NAME] ' imi "GTL") as
receiver fand-manager(in such capacities, the "Receiver") ,_without security, of all of the assets,
undertakings and properties of HDEBTORSNAMEHthe"DebtorLbersole [

& S Railway Construction Inc, (collectively, the "Debtors") acquired for, or used in relation to a
business carried on by the PebtorDebtors, was heard this day at 330 University Avenue, Toronto,

Ontario.

Affidavit™ and on hearing the submissions of counsel for PNAMESYTIisura, counsel for the
Interim Recejver, no one g¢lse appearing for PNAME}any other party although duly served as
appears from the affidavit of service of [N—AM#O] sworn BDAFE]December [e], 2014 and on

reading the consent of HRECERA
SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged and validated® so that this motion is properly returnable today and

hereby dispenses with further service thereof.

APPOINTMENT

% Section-243(1)-of the BIA-providesthat-the Court may-appoint-a teceiver "on-appHeation by a secured ereditor
A sery fee is e#ee{ed in-a-manner etl-}eJr th ah-as- authel ized Isy the OH%&HO-R%M @! -Civi-Procedure-an-order-
' . . : Yepeedira-and may-be-granted-
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2 THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of
the CJA, {RECEPVER'S NAME]GTL is hereby appointed Receiver, without security, of all of

the assets, undertakings and properties of the BebtetDebtors acquired for, or used in relation to a
business carried on by the DebtorDebtors, including all proceeds thereof (the "Property").

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at once in respect of the Property and, without in any way limiting the generality

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

(a)

(b)

(d)

DOCSEOR:ATH 429

to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the

Property;

to receive, preserve, and protect the Property, or any part or parts thereof,

including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the engaging of independent security
personnel, the taking of physical inventories and the placement of such

insurance coverage as may be necessary or desirable;

to manage, operate, and carry on the business of the PebterDebtors,
including the powers to enter into any agreements, incur any obligations in
the ordinary course of business, cease to carry on all or any part of the

business, or cease to perform any contracts of the PebterDebtors;

to engage consultants, appraisers, agents, experts, auditors, accountants,

managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise
of the Receiver's powers and duties, including, without limitation, those

conferred by this Order;



(e)

®

(2

(h)

@

V)

(k)

POCSTOR: 177174239
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to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the BebterDebtors or
any part or parts thereof;

to receive and collect all monies and accounts now owed or hereafter
owing to the DebterDebtors and to exercise all remedies of the
BebterDebtors in collecting such monies, including, without limitation, to
enforce any security held by the BebterDebtors;

to settle, extend or compromise any indebtedness owing to the

PebtorDebtors;

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the
name and on behalf of the DebtorDebtors, for any purpose pursuant to this
Order;

to initiate, prosecute and continue the prosecution of any and all

proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the PebtorDebtors, the Property or the Receiver,
and to settle or compromise any such proceedings.* The authority hereby
conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;

to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and negotiating
such terms and conditions of sale as the Receiver in its discretion may

deem appropriate;

to sell, convey, transfer, lease or assign the Property or any part or parts

thereof out of the ordinary course of business,

bankruptey-mav-hiave the effeet elaltesine-the priovities-ameng-eredtors-and-herelore thespecilic authority ol the
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(i)  without the approval of this Court in respect of any transaction not
exceeding $————=50.000, provided that the aggregate
consideration for all such transactions does not exceed

$iM; and

(ii) with the approval of this Court in respect of any transaction in
which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act, tor section 31 of the Ontario Mortgages
Act, as the case may be,}’ shall not be required, and in each case the

Ontario Bulk Sales Act shall not apply-.

to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,

free and clear of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such

terms as to confidentiality as the Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of the

Property against title to any of the Property;

to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and
on behalf of and, if thought desirable by the Receiver, in the name of the

S 1 the-Reeeiver will be-dealing with-assets-in-othes-prov mees consider adding fefe}eﬂees to- apphoabi&s%aﬂftes i

otherprovinees—H this-s-donethesestaty

b&e*emp%ed %Hmemewwmmm&mmmm%émw{w
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(p)  to enter into agreements with any trustee in bankruptcy appointed in
respect of the DebtorDebtors, including, without limiting the generality of
the foregoing, the ability to enter into occupation agreements for any

property owned or leased by the DebterDebtors;

(@ to exercise any sharcholder, partnership, joint venture or other rights

which the BebtotDebtors may have; and

(r) to take any steps reasonably incidental to the exercise of these powers or

the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the DebtorDebtors, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i) the BebterDebtors, (ii) all of #stheir current and former

directors, officers, employees, agents, accountants, legal counsel and shareholders, and all other
persons acting on itstheir instructions or behalf, and (iii) all other individuals, firms,
corporations, governmental bodies or agencies, or other entities having notice of this Order (all
of the foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise
the Receiver of the existence of any Property in such Person's possession or control, shall grant
immediate and continued access to the Property to the Receiver, and shall deliver all such

Property to the Receiver upon the Receiver's request.

3% THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the

existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the DebtorDebtors, and any computer programs, computer tapes, computer disks, or
other data storage media containing any such information (the foregoing, collectively, the
"Records") in that Person's possession or control, and shall provide to the Receiver or permit the
Receiver to make, retain and take away copies thereof and grant to the Receiver unfettered access

to and use of accounting, computer, software and physical facilities relating thereto, provided

DOESTORAITHNG
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however that nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery
of Records, or the granting of access to Records, which may not be disclosed or provided to the
Receiver due to the privilege attaching to solicitor-client communication or due to statutory

provisions prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a

computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.

7. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled
to have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Receiver, or by further Order of this Court

upon application by the Receiver on at least two (2) days’ notice to such landlord and any such

secured creditors.

PDOCK FORLZTITANG



NO PROCEEDINGS AGAINST THE RECEIVER

9. $-THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE

FORDEBTORS OR THE PROPERTY

10.  9-THIS COURT ORDERS that no Proceeding against or in respect of the PebterDebtors

or the Property shall be commenced or continued except with the written consent of the Receiver
or with leave of this Court and any and all Proceedings currently under way against or in respect
of the PebtorDebtors or the Property are hereby stayed and suspended pending further Order of
this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

11.  +6-THIS COURT ORDERS that all rights and remedies against the DebterDebtors, the
Receiver, or affecting the Property, are hereby stayed and suspended except with the written
consent of the Receiver or leave of this Court, provided however that this stay and suspension

does not apply in respect of any "eligible financial contract" as defined in the BIA, and further

DOCSTORTTIHNG
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provided that nothing in this paragraph shall (i) empower the Receiver or the BebtozDebtors to
carry on any business which the Pebtor-isDebtors are not lawfully entitled to carry on, (ii)
exempt the Receiver or the DebtorDebtors from compliance with statutory or regulatory
provisions relating to health, safety or the environment, (iii) prevent the filing of any registration

to preserve or perfect a security interest, or (iv) prevent the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

12. H-THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter,
interfere with, repudiate, terminate or cease to perform any right, renewal right, contract,
agreement, licence or permit in favour of or held by the BebterDebtors, without written consent

of the Receiver or leave of this Court.

CONTINUATION OF SERVICES

13.  42-THIS COURT ORDERS that all Persons having oral or written agreements with the

DebtorDebtors or statutory or regulatory mandates for the supply of goods and/or services,
including, without limitation, all computer software, communication and other data services,
centralized banking services, payroll services, insurance, transportation services, utility or other
services to the PebtorDebtors are hereby restrained until further Order of this Court from
discontinuing, altering, interfering with or terminating the supply of such goods or services as
may be required by the Receiver, and that the Receiver shall be entitled to the continued use of
the Debtor'sDebtors’ current telephone numbers, facsimile numbers, internet addresses and
domain names, provided in each case that the normal prices or charges for all such goods or
services received after the date of this Order are paid by the Receiver in accordance with normal
payment practices of the DebterDebtors or such other practices as may be agreed upon by the

supplier or service provider and the Receiver, or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

14. 13-THIS COURT ORDERS that all funds, monies, cheques, instruments, and other

forms of payments received or collected by the Receiver from and after the making of this Order
from any source whatsoever, including, without limitation, the sale of all or any of the Property
and the collection of any accounts receivable in whole or in part, whether in existence on the date

of this Order or hereafter coming into existence, shall be deposited into one or more new

BOGES TORA 77474229
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accounts to be opened by the Receiver (the "Post Receivership Accounts") and the monies
standing to the credit of such Post Receivership Accounts from time to time, net of any
disbursements provided for herein, shall be held by the Receiver to be paid in accordance with

the terms of this Order or any further Order of this Court.

EMPLOYEES

15, +4-THIS COURT ORDERS that all employees of the PebtorDebtors shall remain the

employees of the PebterDebtors until such time as the Receiver, on the PebtersDebtors’ behal,
may terminate the employment of such employees. The Receiver shall not be liable for any
employee-related liabilities, including any successor employer liabilities as provided for in
section 14.06(1.2) of the BIA, other than such amounts as the Receiver may specifically agree in
writing to pay, or in respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or

under the Wage Earner Protection Program Act.

PIPEDA

16. 15-THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to
whom such personal information is disclosed shall maintain and protect the privacy of such
information and limit the use of such information to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal
information provided to it, and related to the Property purchased, in a manner which is in all
material respects identical to the prior use of such information by the BebterDebtors, and shall
return all other personal information to the Receiver, or ensure that all other personal information

is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

17. +6-THIS COURT ORDERS that nothing herein contained shall require the Receiver to

occupy or to take control, care, charge, possession or management (separately and/or collectively,

DOES FOR: FFTHTHG
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"Possession") of any of the Property that might be environmentally contaminated, might be a
pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of
a substance contrary to any federal, provincial or other law respecting the protection,
conservation, enhancement, remediation or rchabilitation of the environment or relating to the
disposal of waste or other contamination including, without limitation, the Canadian
Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario Water
Resources Act, or the Ontario Occupational Health and Safety Act and regulations thereunder
(the "Environmental Legislation"), provided however that nothing herein shall exempt the
Receiver from any duty to report or make disclosure imposed by applicable Environmental
Legislation. The Receiver shall not, as a result of this Order or anything done in pursuance of the
Receiver's duties and powers under this Order, be deemed to be in Possession of any of the

Property within the meaning of any Environmental Legislation, unless it is actually in possession.

LIMITATION ON THE RECEIVER’S LIABILITY

18.  +7-THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a

result of its appointment or the carrying out the provisions of this Order, save and except for any
gross negligence or wilful misconduct on its part, or in respect of its obligations under sections
81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this
Order shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by

any other applicable legislation.

RECEIVER'S ACCOUNTS

19.  18-THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid

their reasonable fees and disbursements, in each case at their standard rates and charges unless
otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the
Property, as security for such fees and disbursements, both before and after the making of this
Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on

the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory

DOCSTFOR: 17717429
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or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the
BIA.®

20.  49-THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

21.  26-THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall
be at liberty from time to time to apply reasonable amounts, out of the monies in its hands,
against its fees and disbursements, including legal fees and disbursements, incurred at the
standard rates and charges of the Receiver or its counsel, and such amounts shall constitute

advances against its remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP

22.  2-THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
$——————150,000 (or such greater amount as this Court may by further Order authorize) at any
time, at such rate or rates of interest as it deems advisable for such period or periods of time as it
may arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and is
hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as
security for the payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in
favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as set

out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

23.  22-THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

% Note-that qubﬁebﬂ of 243{6} ofthe BIA prw1des that {he Court-may -not-make-sueh-an-order-unless-it is-satistied-
¢ sed-bythe-apderyiorsphepreassnnblensticsandan-
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24. 23-THIS COURT ORDERS that the Receiver is at liberty and authorized to issue
certificates substantially in the form annexed as Schedule "A" hereto (the "Receiver’s

Certificates") for any amount borrowed by it pursuant to this Order.

25.  24-THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

SERVICE AND NOTICE

26.  25-THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List
website at

hitp://'www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/) shall be

valid and effective service. Subject to Rule 17.05 this Order shall constitute an order for
substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule
3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of documents in
accordance with the Protocol will be effective on transmission. This Court further orders that a

Case Website shall be established in accordance with the Protocol with the following URL

27.  26-THIS COURT ORDERS that if the service or distribution of documents in

accordance with the Protocol is not practicable, the Receiver is at liberty to serve or distribute
this Order, any other materials and orders in these proceedings, any notices or other
correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, personal
delivery or facsimile transmission to the BPebte+’sDebtors’ creditors or other interested parties at
their respective addresses as last shown on the records of the BebtorDebtors and that any such
service or distribution by courier, personal delivery or facsimile transmission shall be deemed to
be received on the next business day following the date of forwarding thereof, or if sent by

ordinary mail, on the third business day after mailing.

DOCS FOR 77174209
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GENERAL

35.  24-THIS COURT ORDERS that the Receiver may from time to time apply to this Court

for advice and directions in the discharge of its powers and duties hereunder.

36.  28-THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from
acting as a trustee in bankruptcy of the PebtetDebtors.

37 29 _THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

38.  30-THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

39.  3+-THIS COURT ORDERS that the PlaintiHfApplicant shall have its costs of this

meotienMotion, up to and including entry and service of this Order, provided for by the terms of
the PlaintiffApplicant’s security or, if not so provided by the PlaintifApplicant’s security, then
on a substantial indemnity basis to be paid by the Receiver from the Debter'sDebtors’ estate with

such priority and at such time as this Court may determine.

40.  32-THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party

DOCGSTOR-TIT42Y9
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likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.

DOCSTORATTHT429
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SCHEDULE "A"
RECEIVER CERTIFICATE
CERTIFICATE NO.
AMOUNT §

1. THIS IS TO CERTIFY that %@Wgw the receiver
(the "Receiver") of the assets, undertakings and properties -}Ebersole

Excavating Inc. and D & S Railway Construction Inc. (collectively, the “Debtors™) acquired for,

or used in relation to a business carried on by the PebtorDebtors, including all proceeds thereof

(collectively, the “Property”) appointed by Order of the Ontario Superior Court of Justice
(Commercial List) (the "Court") dated the  day of . 20 (the "Order")

made in an action having Court file number —€£ CV-14-10766-00CL,, has received as

such Receiver from the holder of this certificate (the "Lender") the principal sum of
$ , being part of the total principal sum of $ __ which the Receiver is

authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the ~ day
of each month] after the date hereof at a notional rate per annum equal to the rate of per

cent above the prime commercial lending rate of Bank-ef-__ from time to

time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.



>

5. Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property as authorized by the Order and as authorized by any further or other order of the
Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum

in respect of which it may issue certificates under the terms of the Order.

DATED the day of , 20

N S NAMEIGrant T} Limited.

solely in its capacity as Receiver of the-

n¢., and not in its

Per:

Name:
Title:
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