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PART I LIST OF DOCUMENTS TO BE RELIED UPON

1. Notice of Application, filed September 25th, 2015;

2. Consent of the Receiver, filed September 28t~', 2015; and

3. Affidavit of David Minor, sworn and filed September 2511' , 2015.
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PART II STATUTORY PROVISIONS AND AUTHORITIES TO BE

RELIED UPON

Tab

1. Bankruptcy and Insolvency Act, R.S.C. c. B-3, ss. 2, 243 and 244, as

amended (the "BIA")

2. Bankruptcy and Insolvency General Rules, C.R.C., c. 368, Rule 3 (the

"BIA").

3. Court of Queen's Bench Rules, Man. Reg. 553/88, Rules 3.02(1),

14.05(2), 16.04(1), 16.08, 38.05 and 38.07(2).

4. Bank of Nova Scotia v. Freure Village of Clair Creek, 1996 CanLII 8258

(ON S.C.), 40 C.B.R. (3d) 274 ("F~eu~e Village").

5. Maple Trade Finance Inc. v. CY Oriental Holdings Ltd., 2009 BCSC 1527

("Maple Trade Finance").

6. Bennett on Receiverships, Bennett, Frank. Toronto: Carswell 2011 3rd

ed.
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PART III LIST OF POINTS TO BE ARGUED

(a) Overview

1. Cameron Stephens Financial Corporation ("Cameron Stephens") is non-

bank mortgage lender located in Toronto, Ontario and a secured creditor of

5448124 Manitoba Ltd. (the "Debtor").

Reference: Affidavit of David Minor sworn September 25, 2015, page 2, pars. 1 (the "Minor

Affidavit")

2. The Debtor is a Manitoba company whose primary asset is Burnell

Apartments, being an apartment development located at 519 Burnell Street in

Winnipeg, Manitoba (the "Building"). The Building is 3.5 stories and is

comprised of 66 one-bedroom and 22 two-bedroom units for a total of 88 units.

Reference: The Minor Affidavit, pages 3-4, paras. 3-4.

3. A commitment letter between and among, inter alia, Cameron Stephens as

Lender, the Debtor as Borrower and each of Russell Knight ("Mr. Knight") and

Susannah Simes as Guarantors (the "Guarantors"), was issued on or about

February 4, 2015 and accepted on or about February 6, 2015 (the "Credit

Agreement").

Reference: The Minor Affidavit, page 4, Para. 5.
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4. Pursuant to the Credit Agreement, on or about April 27, 2015, Cameron

Stephens advanced to the Debtor the gross amount of $9,425,000.00.

Reference: The Minor Affidavit, page 5, para. 7.

5. Further pursuant to the Credit Agreement, the Debtor granted, inter alia, the

following in favour of Cameron Stephens as security:

(a) a mortgage over the lands known municipally as 519 Burnell Street,

Winnipeg, Manitoba;

(b) a general assignment of rents and leases;

(c) a general security agreement; and

(d) an assignment of insurance policies.

Reference: The Minor AfCdavit, pages 7-8, para. 13.

6. Interest has been accruing on the principal sum advanced from and after

April 27, 2015, with an interest adjustment date of May 1, 2015. Accordingly,

monthly blended payments in the amount of about $90,000.00, comprised of

interest and principal, payable in arrears, commenced on June 1, 2015.

Reference: The Minor Affidavit, pages 5-6, paras. 7-10.
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7. On or about each of June 1, 2015 and July 1, 2015, the Debtor paid to

Cameron Stephens the sum of $88,405.36, comprised of a blended payment of

principal and interest in the amount of $68,405.36, plus an additional $20,000.00 in

respect of principal.

Reference: The Minor Affidavit, page 6 Para. 11.

8. The payments due on August 1, 2015 and September 1, 2015 (in respect of

July and August, respectively) were returned due to insufficiency of funds in the

Debtor's account.

Reference: The Minor Affidavit, page 6, pars. l 1.

9. The Debtor's failure to remit these payments constitute defaults under the

Credit Agreement and the Debtor remains in default of its obligations to Cameron

Stephens under the Credit Agreement.

Reference: The Minor Affidavit, page 11, paras. 17-19.

10. By letter dated August 12, 2015, Cameron Stephens provided formal written

notice to the Debtor and the Guarantors of the Debtor's defaults under, inter alia,

the Credit Agreement and delivered a Notice of Intention to Enforce Security

delivered in accordance with subsection 244(1) of the BIA.

Reference: The Minor Affidavit, pages 11-12, paras. 20-22.
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11. At or about this same time, Cameron Stephens' concerns regarding the

Debtor's efforts to meet its financial obligations as they came due, including its

obligations to Cameron Stephens, were increasing.

Reference: The Minor Affidavit, pages 13-17, paras. 23, 26-32.

12. The Debtor was providing to Cameron Stephens conflicting information as

to what portions of the monthly rents it was collecting, which only a few months

earlier totaled almost $160,000.00, and, consequently, the extent of the arrears of

rent at the Building.

Reference: The Minor Affidavit, pages 14-17, paras. 27-30.

13. Cameron Stephens has received no response to its inquiries of the Debtor in

regard to the Debtor's defaults and/or explanations of the Debtor's allegation of

non-collection of rents at the Building.

Reference: The Minor Affidavit, pages 16-17, paras. 30-31.

14. As a result of further increasing concerns of Cameron Stephens and a

lengthening period of cessation in communication between the Debtor and

Cameron Stephens, despite Cameron Stephens' repeated and regular efforts to

contact the Debtor and to obtain from the Debtor various financial and other

information, Cameron Stephens intended to bring this application before this
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Honourable Court seelcing, inter alia, an order to appoint a Receiver of the Debtor

(the "Receivership Application") on September 24, 2015.

Reference: The Minor Affidavit, page 17, paras. 32-34.

15. However, after the Debtor was advised by Cameron Stephens of the

imminent return of Cameron Stephens' Receivership Application but before the

materials for same were served on the Debtor, late in the day on September 21,

2015, Cameron Stephens received from the Debtor a signed agreement of purchase

and sale in respect of the Building and surrounding lands between the Debtor as

seller and GTAC Investment Corp as purchaser dated September 17, 2015 (the

"APS").

Reference: The Minor Affidavit, page 18, para. 35

16. In an effort to permit the sale under the APS to close, Cameron Stephens

elected to delay the return of the Receivership Application and proposed by letter

dated September 23, 2015, an agreement pursuant to which Cameron Stephens

would forbear from enforcing its rights against the Debtor, provided that the

Debtor agreed to reasonable forbearance terms that, together, would ensure that

Cameron Stephens' investment, interests and security in the property of the Debtor

were protected through ongoing oversight and evaluation of the financial affairs of

the Debtor.
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Reference: The Minor Affidavit, page 18 pars. 36

17. The Debtor's refusal to agree to forbearance terms acceptable to Cameron

Stephens and reasonable in the circumstances rendered impossible the restoration

of Cameron Stephens' faith or confidence in the Debtor to manage its financial

affairs in an appropriate fashion and to provide prompt, full and frank disclosure to

Cameron Stephens.

Reference: The Minor Affidavit, pages 19-20, paras. 38-39

18. As of September 21, 2015, the Debtor was indebted to Cameron Stephens in

the aggregate amount of $9,455,591.61 and no payment has been made by the

Debtor to Cameron Stephens since.

Reference: The Minor Affidavit, page 6, para. 12

19. The payment that the Debtor is required to remit to Cameron Stephens on

account of the principal and interest payable for September, 2015, is due on

October 1, 2015.

Reference: The Minor Affidavit, page 20, Para. 40.

20. Further, rents payable by tenants and/or residents of the Building for

October, 2015 will be payable on or after October 1, 2015.

Reference: The Minor Affidavit, page 20, Para. 41.
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21. Given, inter alia, the upcoming payment obligation and funds expected to be

paid to the Debtor, Cameron Stephens will suffer prejudice if GTL's appointment

as Receiver is not completed in advance of October 1, 2015.

Reference: The Minor Affidavit, page 21, para. 42.

(b) The Court Appointment of a Receiver

22. Cameron Stephens seeks the appointment of a receiver under s. 243(1) of the

BIA over the property of the Debtor. Section 243(1) provides:

"Court may appoint receiver

243. (1) Subject to subsection (1.1), on application by a secured c~edito~, a

court may appoint a ~eceiveN to do any or' all of the following if it considers

it to be lust or convenient to do so:

(a) take possession of all or' substantially all of the inventory,

accounts receivable o~ other p~ope~ty of an insolvent person o~ bankrupt

that was acquired fog o~ used in gelation to a business ca~~ied on by the

insolvent person o~ bankrupt;

(b) exercise any control that the court considers advisable over that

p~ope~ty and over the insolvent person's o~ bankrupt's business; o~

(c) take any other action that the court considers advisable.

Restriction on appointment of receiver
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(1.1) In the case of an insolvent person in respect of whose p~ope~ty a notice

is to be sent under subsection 244(1), the court may not appoint a ~eceive~

under subsection (1) before the expiry of 10 days after the day on which the

secured ct~edito~ sends the notice unless

(a) the insolvent person consents to an earlier^ enforcement under

subsection 244(2); or

(b) the court considers it appt~op~iate to appoint a ~eceive~ before

then. " (emphasis added)

Reference: BIA ss.243(1).

23. The term "secured creditor" is defined in section 2(1) of the BIA to mean,

inter alia, a "person holding a mortgage, hypothec, pledge, charge or lien on or

against the property of the debtor...".

Reference: BIA ss.2(1).

24. The term "insolvent person" is also defined in section 2(1) of the BIA to

mean, inter alia, "a person who is not bankrupt and who resides, carries on business

or has property in Canada, whose liabilities to creditors provable as claims under

[this Act] amount to one thousand dollars, and who is for any reason unable to

meet his obligations as they generally become due ..."

Reference: BIA ss. 2(1).

25. The appointment of a receiver is an extraordinary remedy. However,



Page 11

"...where the secu~^ity instrument permits the appointment of a private

r~eceive~, -and even contemplates, ... the secured c~edito~ seeking a cou~t-

appointed ~eceive~ -and where the circumstances of default justify the

appointment of a private receiver, the "ext~ao~dina~y" nature of the remedy

sought is less essential to the inquiry. Rather, the `just and convenient"

becomes one of the Court determining, in the exercise of its discretion,

whether it is more in the interests of all conceNned to have the receive

appointed by the Court o~ not. "

Reference: Freure Village, Tab 4, Para. l2.

26. In the exercise of its discretion, the court will have regard to all of the

circumstances, but in particular the nature of the property and the rights and

interests of all parties in relation thereto. If in the light of all of the circumstances,

it is "just and convenient" to appoint a receiver, a court may do so.

Reference: Freure Tillage, Tab 4, Para. 10.

27. The following are factors which courts have considered when determining

whether it is just and equitable to appoint a receiver:

(a) the nature of the property;

(b) the apprehended or actual waste of the debtor's assets;
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(c) the fact that the moving party has a right under its security to appoint

a receiver. (Courts have found this factor to be a strong factor in

support of the imposition of a receiver);

(d) the relationship between the creditor and the debtor, including the

likelihood of the creditor cooperating with a private receiver;

(e) the conduct of the parties;

(~ whether a court appointment of the receiver is necessary to enable the

receiver to carry out its work more efficiently;

(g) whether a court-appointed receiver increases the likelihood of

maximizing the return on the property;

(h) whether the appointment of acourt-appointed receiver will assist in

the preservation of the subject property;

(i) the best way of facilitating the work and duties of the receiver;

(j) the potential costs;

(k) the length of time that a receiver may be in place;

(1) the effect of the order upon the parties;
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(m) the risk to the security holder taking into consideration the size of the

debtor's equity in the assets;

(n) whether irreparable harm might be caused if no order were made,

although it is not essential for a creditor to establish irreparable harm

if a receiver is not appointed, particularly where the appointment of a

receiver is authorized by the security documentation; and

(o) the balance of convenience to the parties.

Reference: Freure Village, Tab 4, paras. 10 & 12.

Reference: Maple Tratle Fina~7ce, Tab 5, para. 25.

28. Cameron Stephens submits that the appointment of a receiver over the

property of the Debtor is just and convenient for the following reasons:

(a) The building is a residential apartment building with occupants who

rely on the timely and responsible management of the leased premises

and common areas. Cameron Stephens has been unable to ascertain,

due to insufficient disclosure by the Debtor, whether services at the

Building are being provided and/or maintained by the Debtor and/or

its designates to the required standards. The appointment of the

receiver is necessary to ensure that suitable services are being
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provided and conditions maintained at the Building and that the

wellbeing of its occupants is ensured.

(b) Cameron Stephens has been unable to obtain from the Debtor

disclosure sufficient to assess the accuracy of the statement of the

Debtor with regard to its finances. In particular, Cameron Stephens

has no knowledge of whether rents are being collected. If rents are

being collected, Cameron Stephens has no idea for what purpose these

funds are being used if not, at least in part, to service the debt of the

Debtor. If rents are not being collected, Cameron Stephens has no

idea why and/or what steps are being taken to deal with mounting

arrears.

(c) Cameron Stephens has a right under the mortgage (see section 34 to

Schedule A to mortgage — Exhibit G to Minor Affidavit) to, at any

time or from time to time when the mortgage is in default, to appoint

any person to be a Receiver of the mortgage premises or any part

thereof and of the rents and profits thereof.

(d) The Debtor has refused to permit the appointment of a private receiver

or monitor and, thus, its willingness to cooperate with a private

receiver appears limited, if not altogether non-existent.
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(e) Cameron Stephens willingness to cooperate with the Debtor,

including its willingness to agree to a forbearance agreement that

would enable the completion of the APS on terms that would see the

preservation of the Debtor's assets and protection of Cameron

Stephens' interests in the interim, have been entirely without

reciprocity. The Debtor refuses to discharge its obligations to

Cameron Stephens, including its obligations to remit monthly

payments on account of principal and interest, provide information to

Cameron Stephens when requested and to allow for the appointment

by Cameron Stephens of a Receiver.

(~ As the Debtor has refused to permit the appointment of a Receiver,

the appointment of said Receiver by this Honourable Court appears

necessary to enable that Receiver to carry out its work more

efficiently, increase the likelihood of maximizing the return of the

property; assist in the preservation of the subject property and is the

best way of facilitating the work and duties of the Receiver.

(g) Given that Cameron Stephens has little information about the present

state of the Building and/or the affairs and assets of the Debtor, the

Receiver's appointment is essential in order to get a sense of what may
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be required of the Receiver henceforth and, thus, the potential costs

and length of the Receivership.

(h) Cameron Stephens is likely to suffer irreparable harm if the Debtor is,

as Cameron Stephens suspects, misusing funds, including any rents

that have and/or will be remitted to the Debtor, or otherwise

improperly dissipating its assets. The appointment of the Receiver is

necessary to assess whether one or more of these improper acts are

being committed by the Debtor and, if so, in order to protect Cameron

Stephens' interests as mortgagee in respect of the Lands. As

previously advised, this appointment will also ensure that there is no

mismanagement of the Building, which could result in irreparable

harm to the Building's occupants.

(c) Suin~nary

29. It is submitted that it is just and equitable for this Honourable Court to

appoint Grant Thornton Limited as receiver, without security, of all of the assets,

undertakings and properties of the Debtor. An appointment by this Honourable

Court will facilitate the work and duties of the receiver, increase the likelihood of

cooperation from the Debtor, and increase the likelihood of maximizing return on

and preservation of the assets, undertakings and property of the Debtor. The
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appointment is critical to preserving the status quo while further investigations are

performed. This appointment will ensure that there will not be any misuse of funds,

including any rents that have and/or will be remitted to the Debtor, or other

improper dissipation of the Debtor's assets, and will protect Cameron Stephens'

interests as mortgagee in respect of the Building and surrounding lands. This

appointment will also ensure that orderly management of the Building be restored

or maintained, as the case may be, to ensure it remains suitable for occupation by

its residents. Therefore, it is respectfully submitted that this Honourable Court

should grant the relief requested in the Notice of Application.

All of which is respectfully submitted this 28t" day of September, 2015.

JOSHUA R. FREEMAN
FOGLER, RUBINOFF LLP
Lawyers
77 King Street West
Suite 3000, P.O. Box 95
TD Centre North Tower
Toronto, ON MSK 1G8

Lawyers for the Applicant



INTERPRETATION

Definitions

2. In this Act,

"affidavit"
«affidavit

"affidavit" includes statutory declaration and solemn affirmation;

"aircraft objects"

~~aircraft objects"[Repealed, 2012, c. 31, s. 414]

"application"
Version anglaise seulement

"application", with respect to a bankruptcy application filed in a court in the
Province of Quebec, means a motion;

"assignment"
cession

~~assignment" means an assignment filed with the official receiver;

"bank"
« Banque

~~bank" means

(a) every bank and every authorized foreign bank within the meaning of
scctian 7_ of the Bank Act,

(b) every other member of the Canadian Payments Association
established by the Canadian Payments Act, and

(c) every local cooperative credit society, as defined in subsection 2(1) of
the Act referred to in paragraph (b), that is a member of a central
cooperative credit society, as defined in that subsection, that is a
member of that Association;

"bankrupt"
« failli »

"bankrupt" means a person who has made an assignment or against whom a
bankruptcy order has been made or the legal status of that person;

"bankruptcy"
faillite »

"bankruptcy" means the state of being bankrupt or the fact of becoming
bankrupt;

"bargaining agent"
a agent negociateur»

"bargaining agent" means any trade union that has entered into a collective
agreement on behalf of the employees of a person;

"child"

"child"[Repealed, 2000, c. 12, s. 8]

"claim provable in bankruptcy", "provable claim" or "claim provable"
reclamation prouvable en matiere de faillite » ou «reclamation prouvable

~~claim provable in bankruptcy", "provable claim" or'~claim provable" includes any
claim or liability provable in proceedings under this Act by a creditor;

"collective agreement"
convention collective ~



"collective agreement", in relation to an insolvent person, means a collective
agreement within the meaning of the jurisdiction governing collective bargaining
between the insolvent person and a bargaining agent;

"common-law partner"
conjoint de fait »

"common-law partner", in relation to an individual, means a person who is
cohabiting with the individual in a conjugal relationship, having so cohabited for
a period of at least one year;

"common-law partnership"
union de fait »

'common-law partnership" means the relationship between two persons who are
common-law partners of each other;

"corporation"
personne morale

"corporation" means a company or legal person that is incorporated by or under
an Act of Parliament or of the legislature of a province, an incorporated
company, wherever incorporated, that is authorized to carry on business in
Canada or has an office or property in Canada or an income trust, but does not
include banks, authorized foreign banks within the meaning of section 2 of the
Bank Act, insurance companies, trust companies, loan companies or railway
companies;

"court"
« tribunal »

"court", except in paragraphs 173(1}(a) and (a..i) and sections 2t34~.1 to 204.3,
means a court referred to in subsection 183(1) or (1.1} or a judge of that court,
and includes a registrar when exercising the powers of the court conferred on a
registrar under this Act;

"creditor"
creancier »

"creditor" means a person having a claim provable as a claim under this Act;

"current assets"
actif a court terme ~

'current assets" means cash, cash equivalents —including negotiable
instruments and demand deposits —inventory or accounts receivable, or the
proceeds from any dealing with those assets;

"date of the bankruptcy"
« date de la faillite »

"date of the bankruptcy", in respect of a person, means the date of

(a) the granting of a bankruptcy order against the person,

(b) the filing of an assignment in respect of the person, or

(c) the event that causes an assignment by the person to be deemed;

"date of the initial bankruptcy event"
ouverture de la faillite

"date of the initial bankruptcy event", in respect of a person, means the earliest
of the day on which any one of the following is made, filed or commenced, as the
case may be:

(a) an assignment by or in respect of the person,

(b) a proposal by or in respect of the person,

(c) a notice of intention by the person,



(d) the first application for a bankruptcy order against the person, in any
case

(i) referred to in p~ragra~h 50.4{8)(a) or 57(a) or subsection
61(?..}, or

(ii) in which a notice of intention to make a proposal has been
filed under section 50.4 or a proposal has been filed under
section 62 in respect of the person and the person files an
assignment before the court has approved the proposal,

(e) the application in respect of which a bankruptcy order is made, in the
case of an application other than one referred to in paragraph (d), or

(~ proceedings under the Comp~nies`Creditars Arrangement Acf;

"debtor"
debiteur

"debtor" includes an insolvent person and any person who, at the time an act of
bankruptcy was committed by him, resided or carried on business in Canada
and, where the context requires, includes a bankrupt;

"director"
« administrateur

'director" in respect of a corporation other than an income trust, means a person
occupying the position of director by whatever name called and, in the case of an
income trust, a person occupying the position of trustee by whatever name
called;

~~eligible financial contract"
contrat financier admissible »

~~eligible financial contract" means an agreement of a prescribed kind;

"equity claim"
a reclamation relative a des capitaux propres »

"equity claim" means a claim that is in respect of an equity interest, including a
claim for, among others,

(a) a dividend or similar payment,

(b) a return of capital,

(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership, purchase or sale of an
equity interest or from the rescission, or, in Quebec, the annulment, of a
purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of
paragraphs (a) to (d);

"equity interest'
« interet relatif a des capitaux propres

"equity interest" means

(a) in the case of a corporation other than an income trust, a share in
the corporation — or a warrant or option or another right to acquire a
share in the corporation —other than one that is derived from a
convertible debt, and

(b) in the case of an income trust, a unit in the income trust — or a
warrant or option or another right to acquire a unit in the income trust —
other than one that is derived from a convertible debt;

"executing officer"
huissier- executant »



"executing officer" includes a sheriff, a bailiff and any officer charged with the
execution of a writ or other process under this Act or any other Act or proceeding
with respect to any property of a debtor;

"financial collateral"
« garantie financiere »

"financial collateral" means any of the following that is subject to an interest, or
in the Province of Quebec a right, that secures payment or performance of an
obligation in respect of an eligible financial contract or that is subject to a title
transfer credit support agreement:

(a) cash or cash equivalents, including negotiable instruments and
demand deposits,

(b) securities, a securities account, a securities entitlement or a right to
acquire securities, or

(c) a futures agreement or a futures account;

"General Rules"
«Reg/es generates »

"General Rules" means the General pules referred to in sectian 2a9;

"income trust"
fiducie de revenu »

"income trust" means a trust that has assets in Canada if

(a) its units are listed on a prescribed stock exchange on the date of the
initial bankruptcy event, or

(b) the majority of its units are held by a trust whose units are listed on
a prescribed stock exchange on the date of the initial bankruptcy event;

"insolvent person"
personne insolvable »

~~insolvent person" means a person who is not bankrupt and who resides, carries
on business or has property in Canada, whose liabilities to creditors provable as
claims under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obligations as they
generally become due,

(b) who has ceased paying his current obligations in the ordinary course
of business as they generally become due, or

(c) the aggregate of whose property is not, at a fair valuation, sufficient,
or, if disposed of at a fairly conducted sale under legal process, would
not be sufficient to enable payment of all his obligations, due and
accruing due;

"legal counsel"
« conseiller juridique »

'legal counsel" means any person qualified, in accordance with the laws of a
province, to give legal advice;

"locality of a debtor"
localite »

"locality of a debtor" means the principal place

(a) where the debtor has carried on business during the year
immediately preceding the date of the initial bankruptcy event,

(b) where the debtor has resided during the year immediately preceding
the date of the initial bankruptcy event, or



(c) in cases not coming within paragraph (a) or (b), where the greater
portion of the property of the debtor is situated;

"Minister"
u ministre

~~Minister" means the Minister of Industry;

"net termination value"
« valeurs nettes dues a la date de resiliation »

"net termination value" means the net amount obtained after netting or setting
off or compensating the mutual obligations between the parties to an eligible
financial contract in accordance with its provisions;

'official receiver"
sequestre officiel »

"official receiver" means an officer appointed under subsectian 12(2);

"person"
« personne

"person" includes a partnership, an unincorporated association, a corporation, a
cooperative society or a cooperative organization, the successors of a
partnership, of an association, of a corporation, of a society or of an organization
and the heirs, executors, liquidators of the succession, administrators or other
legal representatives of a person;

"prescribed"
« prescrit

~~prescribed"

(a) in the case of the form of a document that is by this Act to be
prescribed and the information to be given therein, means prescribed by
directive issued by the Superintendent under paragraph 5(4)(e), and

(b) in any other case, means prescribed by the Ge~~eral Rules;

'property"
a bien »

~~property" means any type of property, whether situated in Canada or
elsewhere, and includes money, goods, things in action, land and every
description of property, whether real or personal, legal or equitable, as well as
obligations, easements and every description of estate, interest and profit,
present or future, vested or contingent, in, arising out of or incident to property;

"proposal"
proposition concordataire » ou «proposition ~

"proposal" means

(a) in any provision of Division I of Part III, a proposal made under that
Division, and

(b) in any other provision, a proposal made under Division I of Part III or
a consumer proposal made under Division II of Part III

and includes a proposal or consumer proposal, as the case may be, for a
composition, for an extension of time or for a scheme or arrangement;

'public utility"
entreprise de service public

"public utility" includes a person or body who supplies fuel, water or electricity,
or supplies telecommunications, garbage collection, pollution control or postal
services;

"resolution" or "ordinary resolution"
« resolution » ou «resolution ordinaire »



"resolution" or "ordinary resolution" means a resolution carried in the manner
provided by section ila;

"secured creditor"
creancier garanti

"secured creditor" means a person holding a mortgage, hypothec, pledge, charge
or lien on or against the property of the debtor or any part of that property as
security for a debt due or accruing due to the person from the debtor, or a
person whose claim is based on, or secured by, a negotiable instrument held as
collateral security and on which the debtor is only indirectly or secondarily liable,
and includes

(a) a person who has a right of retention or a prior claim constituting a
real right, within the meaning of the Civi/ Code of Quebec or any other
statute of the Province of Quebec, on or against the property of the
debtor or any part of that property, or

(b) any of

(i) the vendor of any property sold to the debtor under a
conditional or instalment sale,

(ii) the purchaser of any property from the debtor subject to a
right of redemption, or

(iii) the trustee of a trust constituted by the debtor to secure
the performance of an obligation,

if the exercise of the person's rights is subject to the provisions of Book
Six of the Civil Cade of Quebec entitled Prior C/aims and Hypothecs that
deal with the exercise of hypothecary rights;

"settlement"

"settlement"[Repealed, 2005, c. 47, s. 2]

"shareholder"
« actionnaire »

"shareholder" includes a member of a corporation —and, in the case of an
income trust, a holder of a unit in an income trust — to which this Act applies;

~~sheriff"

"sheriff"[Repealed, 2004, c. 25, s. 7]

"special resolution"
« resolution speciale »

"special resolution" means a resolution decided by a majority in number and
three-fourths in value of the creditors with proven claims present, personally or
by proxy, at a meeting of creditors and voting on the resolution;

"Superintendent'
« surintendant »

"Superintendent" means the Superintendent of Bankruptcy appointed under
subsection 5{1};

"Superintendent of Financial Institutions"
surintendant des institutions financieres ~

~~Superintendent of Financial Institutions" means the Superintendent of Financial
Institutions appointed under subsection 5(1) of the Office of fhe Superintender3t~
of ~inanciat Institutions Act;

"time of the bankruptcy"
«moment de la faillite »

"time of the bankruptcy", in respect of a person, means the time of



(a) the granting of a bankruptcy order against the person,

(b) the filing of an assignment by or in respect of the person, or

(c) the event that causes an assignment by the person to be deemed;

"title transfer credit support agreement"
«accord de transfert de titres pour obtention de credit »

"title transfer credit support agreement" means an agreement under which an
insolvent person or a bankrupt has provided title to property for the purpose of
securing the payment or performance of an obligation of the insolvent person or
bankrupt in respect of an eligible financial contract;

"transfer at undervalue"
operation sous-evaluee »

"transfer at undervalue" means a disposition of property or provision of services
for which no consideration is received by the debtor or for which the
consideration received by the debtor is conspicuously less than the fair market
value of the consideration given by the debtor;

"trustee" or "licensed trustee"
«syndic » ou a syndic autorise »

"trustee" or "licensed trustee" means a person who is licensed or appointed
under this Act.

R.S., 1985, c. B-3, s. 2; R.S., 1985, c. 31 (1st Supp.), s. 69; 1992, c. 1, s. 145(F), c. 27, s. 3; 1995, c. 1,
s. 62; 1997, c. 12, s. 1; 1999, c. 28, s. 146, c. 31, s. 1'7; 2000, c. 12, s. 8; 2001, c. 4, s. 25, c. 9, s. 572;
2004, c. 25, s. 7; 2005, c. 3, s. 11, c, 47, s. 7; 2007, c. 29, s. 91, c. 36, s. l; 2012, c. 31, s. 414; 2015,
c. 3, s. 6(F).



PART XI
SECURED CREDITORS AND RECEIVERS

Court may appoint receiver

243. (1) Subject to subsection (1.1), on application by a secured creditor, a
court may appoint a receiver to do any or all of the following if it considers it to
be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts
receivable or other property of an insolvent person or bankrupt that was
acquired for or used in relation to a business carried on by the insolvent
person or bankrupt;

(b) exercise any control that the court considers advisable over that
property and over the insolvent person's or bankrupt's business; or

(c) take any other action that the court considers advisable.

Restriction on appointment of receiver

{~..1) In the case of an insolvent person in respect of whose property a notice
is to be sent under subsection 244(1}, the court may not appoint a receiver
under subsection (1) before the expiry of 10 days after the day on which the
secured creditor sends the notice unless

(a) the insolvent person consents to an earlier enforcement under
subsection 24 (2); or

(b) the court considers it appropriate to appoint a receiver before then.

Definition of "receiver"

(2) Subject to subsections (3) and (4), in this Part, "receiver" means a person
who

(a) is appointed under subsection (1); or

(b) is appointed to take or takes possession or control — of all or
substantially all of the inventory, accounts receivable or other property
of an insolvent person or bankrupt that was acquired for or used in
relation to a business carried on by the insolvent person or bankrupt —
under

(i) an agreement under which property becomes subject to a
security (in this Part referred to as a ~~security agreement"), or

(ii) a court order made under another Act of Parliament, or an
Act of a legislature of a province, that provides for or
authorizes the appointment of a receiver or receiver-manager.

Definition of "receiver" —subsection 24£3(2}

(3) For the purposes of subsection 248(2.), the definition ~~receiver" in
subsection (2) is to be read without reference to paragraph (a) or subparagraph
(b)(ii).

Trustee to be appointed

(4} Only a trustee may be appointed under subsection (1) or under an
agreement or order referred to in paragraph (2)(b).

Place of filing

(5) The application is to be filed in a court having jurisdiction in the judicial
district of the locality of the debtor.

Orders respecting fees and disbursements

(6) If a receiver is appointed under subsection (1), the court may make any
order respecting the payment of fees and disbursements of the receiver that it



considers proper, including one that gives the receiver a charge, ranking ahead
of any or all of the secured creditors, over all or part of the property of the
insolvent person or bankrupt in respect of the receiver's claim for fees or
disbursements, but the court may not make the order unless it is satisfied that
the secured creditors who would be materially affected by the order were given
reasonable notice and an opportunity to make representations.

Meaning of "disbursements"

(7} In subsection (6), "disbursements" does not include payments made in
the operation of a business of the insolvent person or bankrupt.

1992, c. 27, s. 89; 2005, c. 47, s. 115; 2007, c. 36, s. 58.

Advance notice

244. (1) A secured creditor who intends to enforce a security on all or
substantially all of

(a) the inventory,

(b) the accounts receivable, or

(c) the other property

of an insolvent person that was acquired for, or is used in relation to, a business
carried on by the insolvent person shall send to that insolvent person, in the
prescribed form and manner, a notice of that intention.

Period of notice

(2) Where a notice is required to be sent under subsection (1), the secured
creditor shall not enforce the security in respect of which the notice is required
until the expiry of ten days after sending that notice, unless the insolvent person
consents to an earlier enforcement of the security.

No advance consent

(2.1) For the purposes of subsection (2), consent to earlier enforcement of a
security may not be obtained by a secured creditor prior to the sending of the
notice referred to in subsection (1).

Exception

(3} This section does not apply, or ceases to apply, in respect of a secured
creditor

(a) whose right to realize or otherwise deal with his security is protected
by subsection 69. L(5) or (6); or

(b) in respect of whom a stay under sections 69 to 69.2 has been lifted
pursuant to section 6~.4.

Idem

(4} This section does not apply where there is a receiver in respect of the
insolvent person.

1992, c. 27, s. 89; 1994, c. 26, s. 9(E).



Bankruptcy and Insolvency
General Rules

C.R.C., c. 368

BANKRUPTCY AND INSOLVENCY ACT

3. In cases not provided for in the Act or these Rules, the courts shall apply, within their
respective jurisdictions, their ordinary procedure to the extent that that procedure is not
inconsistent with the Act or these Rules.

SOR/98-240, s_1.



Manitoba Regulation 553/88

Court of Queen's Bench Rules

General powers of court

3.02(1) The court may by order extend or abridge any time prescribed by these rules or
an order, on such terms as are just.

-----------------------------------------------------

Proceedings which may be commenced by application

14.05(2) A proceeding may be commenced by application,

(a) where authorized by these rules;

(b) where a statute authorizes an application, appeal or motion to the court and
does not require the commencement of an action;

(c) where the relief claimed is for,

(i) the opinion, advice or direction of the court on a question affecting the
rights of a person in respect of the administration of the estate of a deceased
person or the execution of a trust,

(ii) an order directing executors, administrators or trustees to do or abstain
from doing any particular act in respect of an estate or trust for which they
are responsible,

(iii) the removal or replacement of one or more executors, administrators or
trustees, or the fixing of their compensation,

(iv) the determination of rights which depend upon the interpretation of a
deed, will, agreement, contract or other instrument, or upon the
interpretation of a statute, order in council, order, rule, regulation, by-law or
resolution,

(v) the declaration of an interest in or charge on land, including the nature
and extent of the interest or charge or the boundaries of the land, or the
settling of the priority of interests or charges, or

(vi) the approval of an arrangement or compromise or the approval of a
purchase, sale, mortgage, lease or variation of trust; or



(d) in respect of any matter where it is unlikely there will be any material facts in
dispute.

-----------------------------------------------------

Where order may be made

16.04(1) Where it appears to the court that it is impractical for any reason to effect
prompt service of an originating process or any other document required to be served
personally or by an alternative to personal service the court may make an order for
substituted service or, where necessary in the interest of justice, may dispense with
service.

-----------------------------------------------------

16.08 Where a document has been served in an unauthorized or irregular manner, the
court may make an order validating the service where the court is satisfied that,

(a) the document came to the notice of the person to be served; or

(b) the document was served in such a manner that it would have come to the
notice of the person to be served, except for the person's own attempts to evade
service.

-----------------------------------------------------

Generally

38.05(1) The notice of application shall be served on all parties and, where it is
uncertain whether anyone else should be served, the applicant may, without notice,
make a motion to a judge for an order for directions.

Where notice ought to have been served

38.05(2) Where it appears to the judge hearing the application that the notice of
application ought to be served on a person who has not been served, the judge may,

(a) dismiss the application or dismiss it only against the person who was not
served;

(b) adjourn the application and direct that the notice of application be served on the
person; or



(c) direct that any order made on the application be served on the person.

Time for service (uncontested or urgent)

38.05(3) In any of the cases mentioned in subrule 38.04(2), the noticed of application
shall be served at least four days before the date of hearing of the application.

Time for Service (contested)

38.05(4) Where the application is to be contested, the notice of application and the
applicant's brief shall be served at least 14 days before the date of hearing of the
application.

-----------------------------------------------------

Immediate hearing where urgent, etc.

38.07(2) In case of urgency or where otherwise appropriate, the judge may proceed to
hear the application.



Ontario Supreme Court
Bank of Nova Scotia v. Freure Village of Clair Creek
Date: 1996-05-31

Bank of Nova Scotia

and

Freure Village on Clair Creek et al

Ontario Court of Justice (General Division —Commercial List) Blair J.
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John Lancaster, for Boehmers, a Division of St. Lawrence Cement.

Robb English, for Toronto-Dominion Bank.

William T. Houston, for Canada Trust.

May 31, 1996. Endorsement.

[1] BLAIR J.: —There are two companion motions here, namely:

(i) the within motion by the Bank for summary judgment on the covenants on mortgages

granted by "Freure Management" and "Freure Village" to the Bank, which mortgages have

been guaranteed by Freure Investments; and

(ii) the motion for appointment by the Court of a receiver-manager over five different

properties which are the subject matter of the mortgages (four of which properties are

apartment/townhouse complexes totalling 286 units and one of which is an as yet

undeveloped property).

This endorsement pertains to both motions.

The Motion for Summary Judgment

[2] Three of the mortgages have matured and have not been repaid. The fourth has not yet

matured but, along with the first three, is in default as a result of the failure to pay tax arrears.



The total tax arrears outstanding are in excess of $850,000. The Bank is owed in excess of

$13,200,000. There is no question that the mortgages are in default. Nor is it contested that

the monies are presently due and owing. The Defendants argue, however, that the Bank had

agreed to forebear or to stand-still for six months to a year in May, 1995 and therefore submit

the monies were not due and owing at the time demand was made and proceedings

commenced.

[3] There is simply no merit to this defence on the evidence and there is no issue with respect

to it which survives the "good hard look at the evidence" which the authorities require the

Court to take and which requires a trial for its disposition: see Rule 20.01 and Rule 20.04,

Pizza Pizza Ltd v. Gillespie (1990), 75 O.R. (2d) 225 (Gen. Div.); Irving Ungerman Ltd. v.

Galanis (1993) 4 O.R. (3d) 545 (C.A.).

[4] On his cross-examination, Mr. Freure admitted:

(i) that he knew the Bank had not entered into any agreement whereby it had waived its rights

under its security or to enforce its security; and

(ii) that he realized the Bank was entitled to make demand, that the individual debtors in the

Freure Group owed the money, that

they did not have the money to pay and the $13,200,000 indebtedness was "due and owing"

(see cross-examination questions 46-54, 88-96, 233-243).

[5] As to the guarantees of Freure Investments, an argument was put forward that the Bank

changed its position with regard to the accumulation of tax arrears without notice to the

guarantor, and accordingly that a triable issues exists in that regard.

[6] No such triable issue exists. The guarantee provisions of the mortgage itself permit the

Bank to negotiate changes in the security with the principal debtor. Moreover, the principal of

the principal debtor and the principal of the guarantor — Mr. Freure —are the same. Finally,

the evidence which is relied upon for the change in the Bank's position — an internal Bank

memo from the local branch to the credit committee of the Bank in Toronto — is not proof of

any such agreement with the debtor or change; it is merely a recitation of various position

proposals and a recommendation to the credit committee, which was not followed.



[7] Accordingly, summary judgment is granted as sought in accordance with the draft

judgment filed today and on which I have placed my fiat. The cost portion of the judgment will

bear interest at the Courts of Justice Act rate.

Receiver/Manager

[8] The more difficult issue for determination is whether or not the Court should appoint a

receiver/manager.

[9] It is conceded, in effect, that if the loans are in default and not saved from immediate

payment by the alleged forbearance agreement —which they are, and are not, respectively —

the Bank is entitled to move under its security and appoint areceiver-manager privately.

Indeed this is the route which the Defendants —supported by the subsequent creditor on one

of the properties (Boehmers, on the Glencairn property) —urge must be taken. The other

major creditors, TD Bank and Canada Trust, who are owed approximately $20,000,000

between them, take no position on the motion.

[10] The Court has the power to appoint a receiver or receiver and manager where it is "just

or convenient" to do so: the Courts of Justice Act, R.S.O. 1990, c. 43, s. 101. In deciding

whether or not to do so, it must have regard to all of the circumstances but in particular the

nature of the property and the rights and interests of all parties in relation thereto. The fact

that the moving party has a right under its security to appoint a receiver is an important factor

to be considered but so, in such circumstances, is the question of whether or not an

appointment by the Court is necessary to enable the receiver-manager to carry out its work

and duties more efficiently; see generally Third Generation Realty Ltd. v. Twigg (1991) 6

C.P.C. (3d) 366 (Ont. Gen. Div.) at pages 372-374; Confederation Trust Co. v. Dentbram

Developments Ltd. (1992), 9 C.P.C. (3d) 399 (Ont. Gen. Div.); Royal Trust Corp. of Canada v.

D.Q. Plaza Holdings Ltd. (1984), 54 C.B.R. (N.S.) 18 (Bask. Q.B.) at page 21. It is not

essential that the moving party, a secured creditor, establish that it will suffer irreparable harm

if areceiver-manager is not appointed: Swiss Bank Corp. (Canada) v. Odyssey Industries Inc.

(1995), 30 C.B.R. (3d) 49 (Ont. Gen. Div. [Commercial List]).

[11] The Defendants and the opposing creditor argue that the Bank can perfectly effectively

exercise its private remedies and that the Court should not intervene by giving the

extraordinary remedy of appointing a receiver when it has not yet done so and there is no



evidence its interest will not be well protected if it did. They also argue that a Court appointed

receiver will be more costly than a privately appointed one, eroding their interests in the

property.

[12] While I accept the general notion that the appointment of a receiver is an extraordinary

remedy, it seems to me that where the security instrument permits the appointment of a

private receiver —and even contemplates, as this one does, the secured creditor seeking a

court appointed receiver —and where the circumstances of default justify the appointment of a

private receiver, the "extraordinary" nature of the remedy sought is less essential to the

inquiry. Rather, the "just or convenient" question becomes one of the Court determining, in

the exercise of its discretion, whether it is more in the interests of all concerned to have the

receiver appointed by the Court or not. This, of course, involves an examination of all the

circumstances which I have outlined earlier in this endorsement, including the potential costs,

the relationship between the debtor and the creditors, the likelihood of maximizing the return

on and preserving the subject property and the best way of facilitating the work and duties of

the receiver-manager.

[13] Here I am satisfied on balance it is just and convenient for the order sought to be made.

The Defendants have been attempting to refinance the properties for 11/2 years without

success, although a letter from Mutual Trust dated yesterday suggests (again) the possibility

of a refinancing in the near future. The Bank and the debtors are deadlocked and I infer from

the history and evidence that the Bank's attempts to enforce its security privately will only lead

to more litigation. Indeed, the debtor's solicitors themselves refer to the prospect of "costly,

protracted and unproductive" litigation in a letter dated March 21st of this year, should the

Bank seek to pursue its remedies. More significantly, the parties cannot agree on the proper

approach to be taken to marketing the properties which everyone agrees must be sold.

Should it be on a unit by unit conversion condominium basis (as the debtor proposes) or on

an en bloc basis as the Bank would prefer? A Court appointed receiver with a mandate to

develop a marketing plan can resolve that impasse, subject to the Court's approval, whereas

a privately appointed receiver in all likelihood could not, at least without further litigious

skirmishing. In the end, I am satisfied the interests of the debtors themselves, along with

those of the creditors (and the tenants, who will be caught in the middle) and the orderly

disposition of the property are all better served by the appointment of the receiver-manager

as requested.
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[14] I am prepared, in the circumstances, however, to render the debtors one last chance to

rescue the situation, if they can bring the potential Mutual Trust refinancing to fruition.

postpone the effectiveness of the order appointing Doane Raymond as receiver-manager for

a period of three weeks from this date. If a refinancing arrangement which is satisfactory to

the Bank and which is firm and concrete can be arranged by that time, I may be spoken to at

a 9:30 appointment on Monday, June 24, 1996 with regard to a further postponement. The

order will relate back to today's date, if taken out.

[15] Should the Bank be advised to appoint Doane Raymond as a private receiver/manager

under its mortgages in the interim, it may do so.

[16] Counsel may attend at an earlier 9:30 appointment if necessary to speak to the form of

the order.

Motions granted.

s
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Maple Trade Finance Inc, v. CY Oriental Holdings Ltd. Page 2

[1] THE COURT: This is my ruling with respect to the application of Maple Trade

Finance Ltd. made Monday.

[2] The plaintiff seeks an order pursuant to s. 39 of the Law and Equity Act and

Rule 47 for the appointment of the Bowra Group as receiver and manager over all of

the defendant's current and future assets undertaking in properties, including all

proceeds. The application arises out of the default by the defendant of a loan owed

to the plaintiff. The principal of said loan was some $3.5 million. The plaintiff says

that as of July 15, 2009, the outstanding balance owed was $5.7 million.

[3J The defendant does not dispute that it is in default of the loan. Though it

disputes the level of interest that has been accrued. It does not dispute that the

amount owing is sizable. However, it is prepared to make payments in the order of

some $4 million in six equal monthly installments and to have the interest dealt with

as a sole issue. In this regard, the defendant has filed a statement of defence and

counterclaim.

[4] In terms of background, the plaintiff firm provides accounts and receivable

financing to various businesses, including the defendant. The defendant is a holding

company whose principal asset is its wholly owned subsidiary, CY Oriental

Garments Inc., a private BC company which in turn owns a BBI based company,

which in turn owns a Hong Kong company called Huge Best International, which in

turn owns two operating companies in China. The operating companies in China are

in the garment manufacturing business.

[5] Until early July 2009, the plaintiff company was listed on the TSX Venture

Exchange. In January 2006, the plaintiff and defendant entered into a financing

agreement dated January 4, 2006. On June 27, 2006, the defendant executed a

general security agreement in favour of the plaintiff granting security over all of the

defendant's present and after-acquired property. The finance agreement and the

GSA were registered in the BC Personal Property Registry.
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Maple Trade Finance Inc. v. CY Oriental Holdings Ltd. Page 3

[6] The GSA provides, inter alia, that in the event of default, the following rights:

1) the plaintiff may, by instrument in writing, appoint any person as a
receiver of all or any part of the collateral;

2) the plaintiff may from time to time remove or replace a receiver or
make application to any court of competent jurisdiction for the
appointment of a receiver.

[7] In July 2007, the January 2006 agreement was amended and restated by way

of a credit letter which confirmed the earlier agreements and further increased the

defendant's credit facility with the plaintiff from $5 million to $8 million.

[8] In furtherance of the financing agreements, the accounts receivable of Huge

Best International were assigned to the defendant, who in turn assigned them to the

plaintiff. As well a customer, Ideal Century's accounts receivable was also assigned

to the plaintiff and to which Century acknowledged such assignment.

[9] The payments to the plaintiff from Ideal went into default. By letter dated

March 3rd, 2009, the plaintiff demanded payment in full of the plaintiffs outstanding

indebtedness and gave notice to the defendant pursuant to s. 244 of the Bankruptcy

and Insolvency Act.

[10] In late March, the defendant made a payment of $100,000 to the plaintiff as a

gesture of good faith in furtherance of negotiations related to forbearance. In early

June 2009, the defendant made a further payment of $270,000 to the plaintiff as part

of what it says was an agreement in principle on forbearance. The defendant has

strongly denied any such agreement in principle. However, it accepted the monies.

[11] The current application was originally scheduled to be heard on August 27,

2009. On August 26, 2009, at the defendant's request, the plaintiff agreed to

adjourn the application to September 11th in order to give the defendant more time

to attempt to satisfy its indebtedness to the plaintiff.

[12] Further communications between the plaintiff and the defendant and their

counsel carried on, and a letter dated September 10th, 2009, marked "with
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Maple Trade Finance Inc, v. CY Oriental Holdings Ltd. Page 4

prejudice" was delivered. The plaintiff adjourned the within application from

September 11th to September 17th in order to fully consider the contents of the

"with-prejudice" letter. The plaintiff concluded that the contents of the letter did not

set out an acceptable basis for resolving the indebtedness.

[13] The matter now is before the court. The applicable test is whether it is just

and convenient to make the order sought for a receiver and manager. The

authorities relied upon by the applicant state that the court ought not ordinarily

interfere with an express covenant agreeing to the appointment of a receiver in the

event of default, which is as in the case of the instant application.

[14] A further case presented to the court, Bank of Nova Scotia v. Freure [1996],

40 C.B.R. (3d) 274, the plaintiff has indicated that the test of just inconvenience was

said to be met where:

... it is more in the interests of all concerned to have the receiver
appointed by the court.

[15] In this regard, the applicant submits that for the following reasons, it is more

in the interests of all concerned that a receiver and manager be appointed by the

court: that the parties have agreed the plaintiff may seek the appointment of a

receiver in the event of a default; that the defendant owes a significant sum of

money; there appears not to be a dispute with the fact of the size of the

indebtedness; and, that the defendant is in default.

[16] The plaintiff noted that there were irregularities within the defendant, including

the resignation of its board of directors and its recent delisting from the TSX

exchange, which evidences a need to ensure that the defendant's assets are

preserved for the plaintiffs benefit; that there are concerns with respect to the

financial statements of the defendant; and that the defendant does not indicate what

steps are being taken, to address the prospects for early repayment of the

defendant's indebtedness.

J
C

U

r
N

U

U
m

0
0
N



Maple Trade Finance Inc, v. CY Oriental Holdings Ltd. Page 5

[17] Further, that the plaintiff is reasonably concerned that the prospect of the

defendant performing its various obligation is in jeopardy; that the plaintiff has given

the defendant reasonable opportunities to resolve the indebtedness, including the

already mentioned adjournments; that the efforts to resolve or restructure or

refinance the defendant's indebtedness to the plaintiff have to date proved

unsuccessful; and that the defendant is essentially a holding company and

presumably exercises oversight over the affairs of subsidiary companies, including

the operating companies. As such, the defendant's value is likely to be optimized by

a receiver manager ensuring the continued operation of the defendant's subsidiaries.

[18] The respondent in reply submits the following: that it has made a payment of

$100,000, and as well as $270,000, which were after the March 2009 notice; that the

negotiations had been initiated by the defendant with the plaintiff for terms of

forbearance after the March 2009 notice; that the plaintiff has recourse to legal

execution and thus the equitable remedy applied for is not warranted, but notes that

the plaintiff has started a:

... baseless action in the United States against one of the defendant's
customers.

[19] In this regard, a sanctions motion is currently before the US court regarding

whether the plaintiff s actions there was an abuse of process.

[20] Further, it notes that notwithstanding the cease-trade orders and the delisting

of the company from the TSX Venture Exchange and the issues regarding its

audited financial statements; that the defendant has a fully functioning board of

directors; that the ongoing operations of the defendant's subsidiary operating

companies have not been impacted by these issues; and specifically that these

operating companies are profitable.

[21 ] Further, that it has made awith-prejudice proposal to the plaintiff as

mentioned on September the 10th, that the essence of which is that the principal

majority shareholder of the defendant, who holds 44 percent of the outstanding
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shares, would be provided as security. I am assuming that is the 20,715,100

common shares referred to in the affidavit of Mr. Gee.

[22] That $4,084,767, which is the principal and non-default interest accrued, will

be paid as follows: that the defendant will pay $1,016,019 plus non-default interest

to the plaintiff, which it stated in the September 10th letter would be within ten days

of that letter; that the balance of some $3 million would be paid in six equal

installments every 30 days thereafter with aseven-day curative period, together with

interest at the non-default interest rate.

[23] Further, during the course of the hearing, Ms. Carteri advised that the

defendant would agree that it would consent to an order that would lead to the

immediate appointment of a receiver upon default of any of the said payments.

[24] The position of the defendant is also that there is no evidence of jeopardy to

the plaintiffs security.

[25] There are a number of factors that figure in the determination of whether it is

appropriate to appoint a receiver. In Bennett on Receivership, 2d ed. (Toronto:

Carswell, 1999), at p. 130, a list of such factors is set out as follows:

a) whether irreparable harm might be caused if no order were
made, although it is not essential for a creditor to establish
irreparable harm if a receiver is not appointed, particularly where
the appointment of a receiver is authorized by the security
documentation;

b) the risk to the security holder taking into consideration the size. of
the debtor's equity in the assets and the need for protection or
safeguarding of the assets while litigation takes place;

c) the nature of the property;

d) the apprehended or actual waste of the debtor's assets;

e) the preservation and protection of the property pending judicial
resolution;

fl the balance of convenience to the parties;

g) the fact that the creditor has the right to appoint a receiver under
the documentation provided for the loan;
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Maple Trade Finance Inc, v. CY Oriental Holdings Ltd. Page 7

h) the enforcement of rights under a security instrument where the
security-holder encounters or expects to encounter difficulty with
the debtor and others;

i) the principle that the appointment of a receiver is extraordinary
relief which should be granted cautiously and sparingly;

j) the consideration of whether a court appointment is necessary to
enable the receiver to carry out its' duties more efficiently;

k) the effect of the order upon the parties;

I) the conduct of the parties;

m) the length of time that a receiver may be in place;

n) the cost to the parties;

o) the likelihood of maximizing return to the parties;

p) the goal of facilitating the duties of the receiver.

[26] The fact that the finance agreement acknowledged the right of the plaintiff to

make application for a receiver is a strong factor in support of the imposition of a

receiver.

[27] However, on the other hand, there is a proposal by the defendant to repay a

significant amount which was further expanded during the hearing by defendant's

counsel. This lends support to the defendant's position. I note as well, the more

recent payments made by the defendant to the plaintiff are not insignificant, as well

as Mr. Gee's statement that since the summer of 2006, the amounts advanced by

the plaintiff are in the order of $7.6 million and that repayments through August 2009

have been in the order of $5,238,766. I recognize that interest has been accruing on

the principal.

[28] The proposal as explored and discussed during the course of the hearing

would align with the factor of controlling the costs to the parties at this point. It would

also, align with the likelihood of maximizing return to the parties.

[29] If the company's condition as to its viability was accepted, this would deal in

part with the plaintiffs concern regarding jeopardy. The difficulty is the confidence

that one can have in the defendant's ability to make good on its payments.
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Maple Trade Finance Inc, v. CY Oriental Holdings Ltd. Page 8

Mr. Hunter, stated the concern really is not as much to do with the promise, but more

to do with performance. I would agree.

[30] However, balancing the factors, an order that would have the automatic

imposition of a receiver, upon default in any payment required by the defendant,

would address the concerns at this point. I think the balance of convenience can

further be achieved through a further modification of the defendant's proposal to

reflect the concerns over the lack of financial information to support the contention

regarding the financial strength of the operating companies.

[31] To that extent, the payments will be made in this manner: the defendant is to

pay the plaintiff on or before the 28th of September, 2009, the sum of $1,016,019

plus non-default interest.

[32] MR. REARDON: Sorry, My Lord, because I'm not familiar, would you mind

repeating that number.

[33] THE COURT: Okay. $1,016,019.

[34] MR. REARDON: Yes, thank you.

[35] THE COURT: $1,016,019 plus non-default interest. The defendant is to pay

the plaintiff, over four months, the remaining outstanding balance plus non-default

interest in equal installments.

[36] The defendant will also provide financial statements related to its company

and operations, including its wholly owned subsidiaries. Mr. Chen's shares will be

delivered as security to the plaintiff.

[37] There will be a term that any default in payment, not cured within three days,

as opposed to the seven days suggested by defence counsel, will lead to the

automatic appointment of a receiver on the terms as sought in the application.

[38] There will also be a term that the defendant, will not permit the disposition of

any of its property, including wholly owned subsidiaries, except in the ordinary
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Maple Trade Finance Inc, v. CY Oriental Holdings Ltd. Page 9

course of business; and that Mr. Chen and Mr. Gee. are to make monthly

representations confirming adherence to this term.

[39] Further, any material adverse change in circumstances in the condition of the

defendant or its wholly owned subsidiaries are to be reported immediately to the

plaintiff, at which time the plaintiff has leave to bring a further application for the

immediate appointment of a receiver.

[40] That concludes my ruling.

"The Honourable Mr. Justice D. M. Masuhara"
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Remedies

1_ Introduction

2. Legal Proceedings for Arrears of Payments

3. Foreclosure
4, Proceedings for Winding-up or Liquidation

5, Application for Bankruptcy Order

6, Appointment of Private Receiver and Manager Under Security Instrument
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(a) Jurisdiction

(b) Under What Circumstances—Who May Apply
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(d) The Motion

(e) Form of Order
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1. INTRODUCTION

When khe debtor is in default of any one of the events of default under the terms
in the security ~7strument, the security holder has v~rivus courses of action. In the
event that the debtor is unable to rectify the default either through payment oz per-
formance of an obligation, the security instrument generally provides for the accel-
eration of all amounts due and outstanding irrespective of any term loan or fixed
maturity date. Subject to compliance with any conditions precedent, the security

becomes legally enforceable.
If the debtor contests the enforcelbility of the security instrument on the grounds

that the conditions precedent, for example, have not taken place, the court may refuse
to appoint a 1•eceiver. This premature enforcement can have serious effects on the
security holder's recovery. In Mercantile Bank of Canaclu v. Nelco Corp.,' the debtor
alleged that the demand for payment was invalid because the debenture had not been
presented at the time demand for payment was made; that the debror had not been
afforded a reasonable time to comply with the demand; that the appointment of a
receiver disturhed the status quo and had adverse commercial and financial conse-
quences for the debtor; and that the debenture holder was acting mala fides in no-
tifying the debtor's banker of its intention to demand payment. The court concluded,

l (1982), 47 C.H.R. (N.SJ 165, 1982 Ca~swellNta 332 (Alta. Q.B.).
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after reviewing a13'idavit evidence, that lhesc issues could not he summarily dcter-
mine~i, having regard. lc~ the issue as to whether ~hc dehcnlure was enforcea6lc. The
ec~urt vacated the earlier court ap~oinlnient of a receiver.

The security holder who holds several types of security instruments ought f.o
consider the ei'lect ol'enforci ng one type to the exclusion of al I or others. The securi ty
holder should also consider the el'I'ect where one security package may be defective
or ~;~~jcc;i [n atl~ck• by er~diigrr nra trti~tt~e in b~nkruplcy ~s well as the liming of
cnfixr[:em~nt_ I'~~r ~xt~n)~alr, a see~t~•iiy ~ie~lcler may hold a general security agreement
and a fJt~r~iirag ~:harfi~' d~her~tu~~ C'rc~cceciittgs to cni<~rcc a security agreement and n
dcbcaiture.ut'~ ~uvt~rncd try the Persn~+cal 1'tt~~t~rty Secrrr~~y t{c•t ;tntl. Cnti~if sj~e~iCc
obligations, invoking certain statutory E~rateCticmS f'nr the tlehtt~r sinc~.cithers: 7'he5n
obligations ditTer I'i•om the abligalions ~ripi►src( E~y tFie cssmm~sn iaw u~~c»t the eet-
ft~rcement under a debenture covering Ix'~ih rent rm~1 p.4Fsrmaf ~iropet•ty where the
security h~l~le~~ elects to proceed acc~rtlittg ~n ifs ri~l~t~ t~ttc re►ncclits in i~es~ecl i~.f
reaF property= Likewise, if the sci:urity he>!rler i~ :~l~o n bank h~al~ling sectat~n X427
Bunk Aet security; Ihesecurity holder has the onlion t~=pursue its rights and'rcmedies
under section 427.

F~~r example, in Con~~ers & Lyhran~l %td. a Fnrrl Credi! Canada, Ltd,. et al.,'
the lrustecin bankruptcy challenged the dehenlure.holcler's enli~rceancnt cm the basis
that the ~fFid.tvit ullac:hecl to the debenture recited the feel that it was given to secure
a s~~t[ed sum. Notwithstanclrng .that the debenture contained a clause purporting to
secure a~IdiTi~nal amounts, the court concluded that the debenture holder could nat
rec~~ver any acldiPi~nal sums. H~wevcr, the crcclitor• also held. cca•tain chattel m~rt-
gages and cc~nditic~nal sale contracts. Nn demands nor were .there any realizations
made. under lht~se securities. The court stated lhaC the crediror could he deemed to
hive realized under these securities, and (hat the. trustee in bankruptcy should be in
no better pc~sitiein iE the security holdc~- had not realized. The court relied u~rorr the
dicta in othcrcases`' to the effec! that a trustee in Uankrup~cy will. n~>t be successful
in challenging a receiver's Grn~.a fide sale. ~t~ assets under defective security as the
security is considered spent once the receiver sells the assets..

The security hnlcler his a nuntt~er of choices ~f remedies depending upon a
number of criteria inctudlr~~ ~h~ size of tlt~ loan, the Icx;ation oFthe collateral, the
type ~f security, the anticipareii defences, the expected costs of the receiver and its
IcgaF counsel, the ty{~e oChusine:~.e ~m1 tl~~ ability and m~irkcl to seU the assets readily.

The security holder has the following remedies:

SUtxtielian $9(C,) ul' 11fc /'%rsrurrd !'ngrert}~,5cr,~+rity Act.
f 1h83}, 59 N.S.IZ. (2J) L~15. ~4~t C.Ii.R. t~! 5.} I ~'S5, 1983 CarswellNS 49 (N.S. T.D.), appeal allowed
3n (urri' ! l9R~}, 37 q,('.W.S.;2A) ?~3~-(~1.8. C.A.). leave to appeal refused { 1985), 72 N.S.R. (2c1) 3COn,
S7 k'.l3.k. (N,S_) xx z tS.C.['.). Sur C'liurtrr I? ''4. Causes of Action Available Only to Trustee in
(3a~~krup~ry•
lle Shelly I•+)n~s dt~l.: i'Gt~'k,ruir Co. v. Overland /'finance Co., C 1963] I U.R. 431, 4 C.E .R. (N.SJ 186,
37 D.L.R. (w1ly A Itl (t)nl_ C.A. and Re S~wU (1963), 40 D.L.R. (2d) 328 (N.S. T.D.). Re Steel/~~ Films
Ud. was nycrridcY! Iky #hr Su~n+(nc Cotirl oi' Can.ida in Ho}'al Dn~~k of Cnna~la v. !'first Piaie~r
hlPcsh~~enly/',Ltj. Cl'Id;, (,t9t~1~ 2 S;C'.R. 125, .S2 C.B.R. (N.S.j 225, 12 Il.1~r~. ~n~n~ i ~s.c.c.>, allowing
in part an appeal from (19R I j, 32 O.R, (2d) 12 I, 39 C13.R. (N.S.) 147, 121 D.L.R. (3d) 51(1(nnl. C.A J.
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2. LEGAL PROCEEDINGS FOR ARREARS OF PAYMENTS

A security holder may commence legal proceedings to recover judgment for
arrears of either or both principal and interest or any other amounts outstanding
under the security instrument. In this situation, the security holder elects not to
enforce other remedies under the instrument, at common law, or by statute but is
content to allow the debtor to remain in possession of the assets, property, and
undertaking.

If the security holder obtains judgment and then files a writ of execution or a
writ of seizure and sale against the debtor's assets, its rights under the security
instrument ought not to merges However, its rights as an execution creditor are
obviously limited to enforcement through the sheriff's office aad rank as any other
execution creditor. This remedy is seldom employed except where the security holder
wishes to keep the relationship on-going.

3. FORECLOSURE

This remedy is also seldom employed by a security holder except where real
~ property or specific collateral is involved. In many cases, the security holder is a

1 financial institution, not a manufacturer or supplier of goods and services. Such
~ creditors do not wish the ownership of the assets, but simply want payment of their

account. Moreover, while foreclosure has the legal effect of barring subsequent en-
cumbrancers and cutting out the debtor's equity of redemption, the remedy also
forecloses the security holder's rights to collect any deficiency on the covenant if
the property is subsequently resold for a price that is lower than the original debt.
Such resale of the property, however, is for the account of the security holder and
not for the account of the debtor. If only real property is involved, the security holder
may have to proceed judicially through the courts depending upon provincial leg-

~sslation; on the other hand, legislation may prohibit the sale or foreclosure by a
private receiver 6 If only personal property is involved, the secured party may elect

~ to retain the properky or collateral in satisfaction of the debt. However, other secured
j parties and the debtor have the right to object in which case the secured party is
~ compelled to dispose of the collateral?

In the case where real property is secured by either or both a real property
mortgage and a debenture, and the debenture also covers personal property, the
security holder has the choice as to what property to foreclose. If the debtor contests
and converts the foreclosure into a judicial sale proceeding, the security holder may
move for an order appointing a receiver pending the sale. If the foreclosure pro-
ceedings contimie, the security holder is of course barred from recovering a defi-

~ ciency since it has elected to take "the property" in lieu of the debt. However, in
judicial sale proceedings, the security holder preserves the right to claim a deficiency,

~ 5 If the Persunnl Property Security Act applies, the security agreement does not merge if the claim has

been reduced to judgment or if the secured party has levied execution: subsection 59(7).

6 See, for example, Chapter 7 "4. Sale Under Mortgages and Debentures" (Torrens System).

7 Subsections 65(2) and (3) of the Persona! Property Securlry Act.
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if any, after sale and does not lose the rights to claim a deficiency balance after an
order nisi is made directing the sale."

In the case where a debenture secures both real and personal property, the holder
may proceed. to foreclose on the real properEy.`' However, difficult issues arise if the
holder also wishes to exercise the power of sale with respect to the personal property.
Generally, the holder cannot elect to retflin one asset And sell the other at the same
time unless there is some mechanism or judicial hearing to value the assets that are
being retained or foreclosed and to apply that value in reducing the debt. The rem-
edies are inconsistent without this valuation. However, different instruments securing
different debts may solve this problem and give the security holder alternative rights
to recover each debt using different instruments."

4. PROCEEDINGS FOR WINDING-UP OR LIQUIDATION

Under federal or provincial law, where- not in conflict with federal insolvency
law and. where the debtor is a corporation, the security holder may have standing
and be entitled t~ an order winding up the. debtor or liquidating it. In practice, a
security holder seldom uses these remedies. If a security holder or some other cred-
itor or shareholder applies far an order winding-up the debtor, it is common to
provide for an appointment of a receiver pending the ultimate order directing a
winding-up of the debtor or forcing abuy-sellprovision on one or mare shareholders.
The appointment of a receiver in these types of cases is more akin to a substitution
of management, or the appointment of a manager, rather than a receiverand manager,
pending some resolution other than a sale of the business."

5. APPLICATION FOR BANKRUPTCY ORDER

In the event that there is acourt-appointed receiver in place, it may not be
necessary to invoke a bankruptcy against the debtor, except where there are diffi-
culties with respect to priorities, existing contracts, and landlords. Bankruptcy
changes priorities, allows the trustee to terminate contracts, and gives the trustee
special rights under provincial commercial landlord and tenant law. The court-ap-
pointed receiver stands as a fiduciary to all interested parties. Although the court-
appointed receiver makes a distribution of proceeds after realization not in accor-
dance with the Barskruptcy and Irisolvericy Act,12 it is unusual for outside creditors

8 Fed. I3us. Dev. flank t~. Reel Lion Res~atuunt Ltd. (7979), 10 Alta. L.R. (2d) 187, 101 D.L.K. (3cl) 480,
1979 CarswellAka 21 (Alta. T:ll.).

9 See, for example, Mnn, Dev. Corp. v. Winnipeg Land Titles Office, bisL Reg. (1983), 21 Man. R. (2dj
312, [1983] 6 W.W.R. 113, 149 D.L.R. (3d) 181 (Man. Q.B.).

10 See, for example, Bank of Moa~real v. Nnrdy's Seed Farrar I.~d. (1983), 45 C.B.R. (N,S.) 226, 1983
CarswellSask 43 (Sask. Q.B.), where the bank held four different security documents including a
floating charge debenture. The receiver proceeded to realize certain equipment and chaRels under the
power of sale and then initiated foreclosure proceedings with respect to the real property.
See further, Chapter IS ".S. Receiverships of Corporations Governed by Business Corporations Act
Legislation".

12 R.S,C. 19R5, c, B-3 as ~men<IeA.
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to apply for a bankruptcy order where such ostensible authority rests with the re-
ceiver. However, it should be noted that priorities in court-appointed receivet~ships
do not necessarily coincide with the priorities under a bankruptcy and, more partic-
❑larly, section 136 of the Bankruptcy and Insolvency Act. That section generally
provides that secured creditors are paid first from the proceeds of realization, to
certain preferred creditors second, and then to unsecuz~ed creditors. The priorities
also vary with specific provincial legislation. In addition, acourt-appointed receiver
does not acquire the rights and remedies of a trustee in bankruptcy."

On the other hand, in the event that there is a private appointment, a security
holder often invokes an application for a bankruptcy order''' in order to preserve and
protect the property far the security holder from other creditors such as landlords
and government agencies whose rights are generally not affected by the receivership.

Moreover, unsecured trade creditors may themselves place the debtor into bank-
ruptcy in order to permit a trustee in bankruptcy to review the security and the
receiver's realization as well as give the trustee remedies that the private receiver
does not possess.15 Unsecured creditors are better protected with a bankruptcy. A
trustee in bankruptcy has many rights and remedies under the Bankruptcy and In-
solvency Act and provincial legislation which private and court-appointed receivers
do not have or acquire. A trustee in bankruptcy has the right to examine anyone who
has knowledge of the debtor's affairs without a court order, the right to challenge
fraudulent preferences, the right to challenge transfers at undervalue, and the right
to challenge defective security. Moreover, as referred to above, bankruptcy may alter
the distribution of proceeds from what would otherwise occur under a receivership
order. There is no legislation governing the distribution of money reatized from the
debtor's assets in acourt-appointed receivership.

6. APPOINTMENT OF PRIVATE RECEIVER AND
MANAGER UNDER SECURITY INSTRUMENT

4 If the debtor is in defautt under the security instrument and is entitled to notice,
then [he security holder must demand compliance or the performance of an obligation
under the security instrument. If, after a reasonable period has expired after default

~ or if a time period has been given or prescribed and that. time period passed, the
security holder can then demand payment before exercising any of its remedies to
enforce the security. Often, the security holder serves notice of default and demand

~ on the debtor at the same time. The security instrument contains terms of default.
and may also provide for certain conditions precedent to occur before the security
holder can enforce its security. If the security holder elects receivership to enforce

(1983), 21 Man. R. (2V) a
13 See Chapter 12 "4. Causes of Action Available Only to Trostee in F3ankruptcy".

'.I3.R. (N.S.) 226, 19H3 14 In December, 2004, the Act was amended to change the phrase "petition for a receiving order" to its
documents including a present form.
it and chattels underthe IS Rut see He Ques~ie! Machinery Ltd. (1983), 47 C.R.K. (N.S.) 108, 1983 CarswellBC 546 (I3.C. S.C.)
al property. ~ where the court stayed the petition for a receiving order on the basis that there would be nn purpose
;loess Corporations Act for the order other than incurring additional costs. Compare Ite Block IJros. (1978) l td. (1982), 41

C,B.R. (N.S.) 163, 1982 Carswelll3C 480 (B.C. S.C.), where the court granted a receiving order on
the basis that bankruptcy affords protection to the unsecured creditors,

b
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its loran, FEx ~appnc~~cl to c~Qier retrtc:clics tb,u arc available,'" the security ftit~idcr roust
decide us to whethc:~' the rcme~cljr iy a ~+riw,it~. a~~r~csint~7~ent car u ec~LTrt Npix~in~tt~ent of
~t rcceiwcr and man.~~cr. ~'1te s~eurity iristrt~rni:~tt ~~tt~sl, cif ci~ursc, c~~nt~zirti ii cliiU54
giving tl~c; ~ecurily holler the right tea ap4~ezinl either 4~r hcititi a receiver and mnnn~er
wtteih~r Icy instn~mCnt cir by curt circler. Iti tlye event tl~a1 the instrutncni is siien~,
1.hG a~pc+in;megi of a priva4c recci+~er is invaiid.~''i,hc ~~eurily_ Rtuld~r rn~ty l~~ive: iv
c:~~nsid~r ~hher r4+ncriieti ineludit~g ~hc ~4~~ifi~nti~n Fs~r a ct~uri-Hp3~nintcti ►~c~~vcr,
Wticre the: inslru~nenl contains suef~ a clausa .a11ou,~in~ t'c~r f.lte a~~oinln~et~l e~f a
rc^ceiver, t#~e secar~ity hol~icr Ei~ tl~e ~•iKht sn nE~~~~int urcceiver as ~ n~attcr c~Ce~ntr~c4
in ar~lcr la p~~at~Cl its ~zwn interests. ̀lltc KticU~i3y lit's~tler in uncicr n~~ alttty trt~ 1'~FFdtft
l'rc7m exeE•cieing its ri~litt~ can t.lic 17tisis tl►at it ntay p~usc a fc~s:~ to the cit~btor sx to iltc
rleh~or'b tiihcr crctfitors car t.he~~ the x~rEtir~jttt.tn~;~tl tIu~El~Ates the cFfc~rGs of a tniste~ in
t~ankeuptey. "'

in a privata a}~p~nintment, rf,c sz:cUrity. h~id~r.srtay pre~~re a n~sti~e ar letter of
:tppaintm~ni in antici[~tion.~l'tE~~ dcbtar's ncsi bein~.al~lc to pay s>r rec;ul'y the 1~reach
cc~o~ipl,riinetl ref. (~ncti flny rant] all cs~nrlitions ~re~ecicn~ leave ti~ken place, tl~c reEeivcr
is ihcn in a p~~iticm tet ccrosc~~ I.i~ or c~ccGni tlae appoinun4nt Ind enfut~se the ~ec:urity,

in tl~c ncrtiGe of up~x~inin~ent, ~1te ss:etirily holder rociles the securil~F helel. the
aEr~7~~inti~ent t~f' t}~e ~~ecc~ivor.:~n~t Elie ~~tnve~'s given pursannt to ths: appti~ahlc rra-
visic>ns under file security instr~unenl,

"I`he r~:ce~ver's conrcnt is tts~ialiy rrdueed 1~'► t~tx endUrserneiyi can the nnl.iee of
npiusirsinticn~ wtlick, rc^cE~es ~ha Pact ~.liat [!te reeciver ~t~re~es try ae:t 4}ur~uus~t io chi
duties .iI1tI ~)()WCfti;7F1'3CfiI"k:cl ltl ~~1C SC4:tk1'k!Y ~l18{fLtillCtll3~C) ~.ItC d~7(IIfL'a7t1IC ~C~tSlLlllOq
t~gclher witfr such in<IcFn~~ity ~.~ may he ft~;:tied u~mn. 'f'I~c incieninity ~,rarec:~s [hie
receiveC in ids E~ertional c:<n~Acily in carrying otit the pnwcrs une) ciutius, l'he ns~licc
of ~rpnint~ite.nt may he ~rett,ir~ci. ~S;►iul. and exccu~eci ~n~irir .ta any dcir~f~ncf on tlYc
~Jehlnr. Alt}tut~glt this m.~y Flcil hc: gt~e~~l ~st's►c~iGc, the notice c~Fupixaint~uc~i► Ixxarties
~!'l'ecRiv~ n~nTns~ lhs:~dehtnr wlicn ~hc security I►~~I~ler sa acfv~s~.s tl~e r~ceiv.er nf.tlEe

16 ff a collection house or a financial services corporation assists the debtor company in the collection
of receivables, but does not take possession of tl~c debtor's business nor does it have any signing
authority or involvement with banking arcangements end the secured creditor merely oversees the
process, there is no ~~ppoinhnent of a receiver under Part XI of the l3unkri~ptep rand lrtsvh~e~icy Act.
That Parl requires a receiver to perform certain duties such as issuing reports tocreditors: MGI Packers
lac. i~. l,ive,stnck Financial Prurernion IJoard (2001), 27 C.B.R. (4th) IOI, 2001 CarswellOnt 2540
(Oat. S.C..L [Coinmerci:~l List]).

17 S~andnrd %'rust Co. v. 'Purner G~o.ssr~~g hrc. (1992), 106 Sisk. R. 196, 4 P.P.S.A.C. (2d) 238, [ 1993]
2 W.W.R. 3R2 (Bask. Q.B.); Hank of Montreal is Jn~jotu~a (2007), 84 Altn. L.R. (4th) 296, 39 C.H.R.
(5th) { l8, 2007 Ca~swellAlta 1b93 (Alta. Q.B.). f f the security instrument provides for the appointment
of a receiver and manager, the security holder may face problems if it wants to appoint only a receiver:
see Pafl7finder Recreri~ron 1,/d. (Reserver ~~J) v. Borg-Wiarner Acceptance Canada I,id. (1990). 52
B.C,L.R. (2d) 135, 1 C.B.K, (3d) 222, 1990 CnrsweJlBC 372 (B.C.C.A.), dismissing an appeal front
(1989), 77 C.B.R. (N.S.) 171, 1989 CarswellBC 375 (B,C. S.C.) where the court permitted the security
holder [n ,upend the debenture to give it a choice of appointing a receiver or a receiver-mamager.

l8 Xe Nutter CJils Ltd. (No. 2), [ 1986) 1 All r.R. 890 (Eng. Ch. Div.) fol{owing Curknu:re I3ric~ Co. Lid.
i~. M«i~ea! !'inrmcc Lld., ~ 1971 J 2 All E.R. 6:j3 at p. fvl3 (Eng. C.A.).
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>ecurity holder must appointment.19 The security holder can advise the receiver that the appointment is

ourt appointment of operational soon after the security holder gives the debtor a reasonable time to pay

se, contain a clause t and that time has passed.

;ceiver and manager While the appointment of the receiver is effective when the receiver accepts it

instrument is silent, and is notified that the appointment is in force, and while the floating charge crys-

holder may have [o tallizes on the appointment, the debtor may continue to deal with the assets until

-appointed receiver, notitied. 'Thus, if the appointment of a receiver is to have any practical effect, the

e appointment oi' a receiver must serve notice on the debtor forthwith. The notice legally deprives the

e a matter of contract debtor of control of the assets insofar as its dealings with third parties are concerned.

~r no duty to refrain
i

Once the receiver takes possession, the receiver can prevent assets from being dis-

~ the debtor or to the sipated. The notice cif appointment becomes effective against other parties upon

:f'forts of a trustee in service and, until such time, other creditors may claim priority and set-off.20
Where the security instrument does not provide for service of a notice of the

a notice or letter of appointment of a receiver upon the debtor, the tact that no notice had been. served

or rectify the breach on the debtor does not invalidate the appointment.21

n place, the receiver f As a practical matter, the security holder arranges for a meeting with [he debtor.

enforce the security. By the time of that meeting, the time for payment or rectification will have expired,

~e security held, the if such is provided or requested, or the debtor will, as in most cases, be required to

the applicable pro- pay the balance outstanding to the security holder forthwith. If the debtor cannot
pay, and subject to further time being requested and given, the security holder serves

ent on the notice of the notice of appointment upon the debtor. Thereafter, the receiver attends at the

act pursuant ro the ¢ debtor's place of business as soon as possible and takes possession. As a matter of
pplicable legislation ~ contract, the security holder and receiver do not require an order of the court to take
iemnity protects the ~ possession.2z

d duties. The notice However, il' the debtor resists or threatens to resist, the. security holder may
any demand on the apply to the court for an order appointing acourt-appointed receiver, Alternatively,
~pointment becomes ~ the security holder may apply to confirm the private appointment and for an order

s the receiver of the

r 19 Windsor Ilefrigera~or Co. v. Brmich Nominees I,Id. (1960), [1961] Ch, 375, [1961] 1 All E.R. 277
(Eng. C.A.). See also R.A. Cripps & 5on Ltd. v. Wickender~; Cripps (Phnrniaceuticals) Ltd, v. Wick-
enden, [ 1973] 2 All E.R. 606 (Eng. Ch. Div.).

In Royal Bank of'Cmincta v. Ca( Gluss Gtd. et al. (1979), 18 B.C.L.R. 55, 1979 CarswellBC 437,

company in the collection ~ 1979 C~nL11570 (B.C. S.C.), ~ippe:al dismissed (1980), 22 B.C.L.R. 32A, 1980 CnrswellBC 223, 19A0

does i[ have any signing CanLll 376 (B.C. C.A.), the coon held that an appointment of a receiver executed before the demand

iiror merely oversees the for payment was delivered was proper and did not affect the validity of the appointmenh, followeJ in

rplry anA lnsoh~ency Act. Coopers & Lybrarut 1_!d. v. Ford Credit Ca~~. I.td. et at. (1983), 59 N.S.R. (2V) 235, 48 C.B.K. (N.S.)

tocreditors:MGlPackers { 155 (N.S.T.D.), 1ppeal allowed in part (1985), 33 A.C.W.S. (2d) 284 (C.A.), leave to appeal refused

2001 CarswellOnt 2540 S7 C.B:R. (N.S.) xxix (S.C.C.); Royn! Brink of Cnnadn v. Starr et nl. (1987), 61 O.R. (Zd) 6 at pp. 12-
13, 41 D.L.R. (4th) 715, 1987 CarswellOnt 1014 (Ont. N.C.).

'.S.A.C. (2d) 238, [1993 20 Harper v. Roynl Bank of'Caiada (1994), 18 O.R. (3d) 317, 1 14 U.L.R. (4[h) 749, 1994 CarswellOnl
L.R. (4th) 296, 39 C.B.R. 2201 (Ont. Div. C[.).

rvicJesforlheappuintmenl 21 WannPel Co-op ltd. v. AUa. Agricul~ura! Uev. Corp. et al. (1978), 29 C.B.R. (N.S.) 65, 1978
ro appoint only a receiver. CarswellAlta 205 (Alta. T.DJ.
Canada Uri. (1990), 52 22 Ba~i9ue Nn~ianule du Cnnadn v. Atomic Slipper Co., (1991 I S.C.R. 1059, 7 C.B.R. (3d) 275, 80

lismissing an appeal from D.L.R. (4th) l34 (S.C.C.), allowing an appeal from (1988).70 C.B.R. (N.S.) 1, 53 D,L.R. (4th) 703,
curt permitted the security 1988 CarswellQue 34 (Que. C.A.). In Gabr•iola Blclg. Supplies 1,(d. v. Lloyds Qank of Can. (1989), 72

r a receiverananager. C.B.R. (N.S.) 188, 1989 CarswellBC 325 (R.C. S.C.) the court did not follow the Court of Appeal in
Cuckniere Qrick Co. L,1d. Aionuc. The court held Ih1t no court approval was required for an appoinbnen[ of an agent under

section 178 (now section 427).
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requiring the debtor to deliver up possession of the property without making the

priv~tcly appointed receiver acourt-appointed receiver.z'

7. COURT APPOINTMENT OF KECEIVER AND MANAGER

(a) Jurisdiction

'Thc a~t.~rntttive to tEie ah~~e~in~.tn+:~tl uC a tc:c:ci~cr ~r a reeci~er Wuicl trinna~er.hy
instrunicnt is [he righs cif the src;urity hnide:r ar sci~t~r ~.it1~Cr ~~artp to I~ring :t mn~in~►
in an ~xi~Iing ac~i~n nr fin ,ipy~ficziiic~ri fnr wn ar~t~r U~~pcainting a court-appain~~~l
receivt;r and tnana~er.~s tin cq~~itable remuiy. Aram E"ri,rr~ legislu~inn, the court has
always hf~d tf~G inftercnt ,jurisclicii~~n [o uppc,int a recei'vcr 3c~ niotec:t the iutcres~s uE'
tine ~artics n~n~ir~g res~~[ulian unc~ ~trnnt vn~:iitary pavers ter En~ske ~hc juriscilctitsn
cff'et:l.ive:'° Tl~e Juris~lic:tic,~s u~ ~ip~~~in~ u receiver anti :~tan~er i~ fctiuncf in scu~ic~it
!01 of Ehc Qnt~~r`iu Ct~+rrts rjjJr~stiri• ~la•t." Unc3cr thr C.~Jtcres cif Jtestirrr Act, a ju~I
of tt~e Superior Ct~urf ~f J~issiec may ap~e~int ~ recci~cr or 1 rcc~iYer anc~ mt►nager
in an action where it is ̀ Zus[ ter c<.snver~irn~" w' do su. The ~r~nting~c~f the t~rci~r is
discr~iiimnry and; as lung tls the:e~t~rl tltx;.~ ~~nl cnn~►ti~i1 ti~1 e~•ror ~~I' 1aw or h~sC il5
c[ce9siim c~Fi wrni~~ facts, the apnc~l cquri is iti{» likely. tv'sn~~rl'~rc.

Section lot provides.

(I) In [he Superior Court of Justice, an interlocutory injunction or mandatory order may be
granted or ~ receiver or receiver and manager may be appointed by an interlocutory order,
where it appears to n judge of the court to he,{ust or convenient to do so.

23 Subsection 104(1) of the Courts q(Jusrice Arr,

`~ ~ Prude~uiuf A,rsura~~ee Co. (Trustee on v. 90 Eglinton Ltd. Pnrhrership (19)4), 18 O.R. (3d) 201,,~,.
:. 2.5 C.B,R. (3d) 139, 199h CarswetlOnt 271 ((lnt. Gen. Div. [Coimnercial List]). In Ontario, Rules
~'' 14.05(:i)(d), (e), and (h) apply ro cloak the court with jurisdiction to determine the rights of the parties

under n contract or to declare the nntun: and extent of an interest in a charge on land; see also Onrurin
Hydro v. Gndacor~i 2000 Inc. (1995), 32 C.B.R. (3cp ISS, 1995 CarswellOnt 370 (Oat. Gen. Div.).

Uvalde /nvesnnenl Co. v. 754223 On~ariu Ltd„ (1997), 4S C.f3.R. (3d) 3l5 (Oat. Gen. DivJ;
,STN Labs lac. v Saffrrm Rouge Inc. (2010), 68 C.B.R. (5[h) 287, 2010 ONSC 3042 (CanLl1), 2010
CarswellOnl 3588 (Oat S.C.J,).

See also Canadian Uuron q/''Public Employees v~ ffaefiey el al., 207 1 NE3CA 41 (Cat~UIJ, 2001
CarswellNR 2Q6 (N. B. C.A.) where the court refused Io confirm the appointment to allow the union
to gather infotmalion about what assets the Local acquired and how title was being held.

24 Liutdrrgmis Lfd. (Receii~ersliip) v. Bank of Monn~eal (1993), I10 Nlld. & P.E.I.R. 91, 1993
CarswellNfld 33 (Nfld.'P.D.).

See also Genn•o Canncfa /m+esl~iienls bic. tip. Lehndorff'Uniied Properties (Cnna~fa) ei al. (1995),
169 A.R. 138, 1995 ABCA 227 (CanLll), 1995 Carswe11A1t~ 633 (Alts. C.A.) where the court
uppointed a receiver to mange n shopping mall. The court stated That "the source of power to grant a
receivership order is not any right of receivership granted to the lender under their security instrument,
but rather dte power of the court to preserve properly pending litigation".

/le Nickmaa L'quipmenl (/985) Ltd. /~p~noval gJ~recerner',s fees/ (2005), 2S1 NFld, & P.E.I,R.
185, 14 C.B,It, (5fh) 79, 2005 CarswelWfld 242 (N.L. 'CD.).

25 R,S.0,.1990, a C.43, amended 1994, c. 12, section 40.
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thoUt making the (2) An order under subsection (t) may include such terms as are considered jusL2f~

~ MANAGER
2F There is similar legislation in provinces and territories:

Alberta - Judtcature Act, R.S.A. 1980, c. J-1, subsection 13(2);. with respect to real property, Law

of Property Act, R.S.A. 2000, c. L-7, section 49 where the court h:~s the power to appoint a

and manager by
receiver where it is 'just and equitable". These is no real difference between the phrases: "just
and convenient"and "just and equitable": Citibank Can: v. Calgary Auto Centre (1989),75 C.B.R.

:0 biing a motion (N.S.) 74, 58 D.L.R. (4th) 447, 1989 CazswellAlta 343{Alta. Q.B.j. Also mentioned in London
l COUTL-appOlrited Llfe Insurance Company v. WAF/nvesmients (1985), 61 A.R. 129, 1985 CarswellAlta481, 1985

ion, the COUrt has CnnLll 1497 (Alta. Q.B.). But see Tow-Mor Properties Ltd.: v, W.C. Fahlenan Ent Gtd. (1986),

ct the interests of
62 G.B.R. (N.S.) 297, 1986 CarswellAlta 443, 1986 CanLll 1'907 (Alta. Master) where the court

e the JUrIShcCdoll
madea distinction between the two Alberta statutes.

For equitable execution in Alberta,. see sections 85 to 87 of the Givl6 Enforcement Acr,
found in section R.S.A, 2000, c. C-15 codifying some of the case law; MilJsv. Mi/!s (2000), 17 C.B,R. (4th)'261
slice Act, ~ judge at-p. 270, 2000 ABQB 4:14 (CanLll), 2000 CarswellAlta 596 (Alta: Q.Bt) where a receiver was

fiver and manager appointed to attach payments from disability insurers.

~g of the order is British Colmnbia -Law and Equlry Act, R.S.B.C. 1996, c. 253, section 39;

~F 7aW Ol' base. Its - Manitoba - Courtof Queen's Bench Act, C.C.S:M, c. C28Q, section 55;.
New $runswick -Judicature Acl, R.S.N.B. V973, c. J-2, section 33;
Newfoundland and Labrador- Judicature Acf, S.N.L. 1990, c. J-4, section IOS;
Nova Scotia -Judicature-Act, S:N.S. 1972, c. 2, subsection 39(9);.
prince Edward island:-Supreme Court Act;. R.S.P.E.I. 1988, c. S-l0, section 34;

ndslory orJer may be Quebec- Lai surd'Aulorite des marches financiers, L.R.Q. c. A-33.2, section 19.1;
~n interlocutory order, ~ Saskatchewan -Queen's Bench Act, 1998, S.S. 1998, c. Q-I.O1, section b5;
do so. Yukon Territory -Judtcalure Act, R.S,Y. 2002, c. 128, subsection 26(l);

NorthwestTerritories-Judicature Act,R.$.N.W.T. 1988, c. J-1, section 4I;

Nunavut= Judfcafure Act, S.N.W.T. (Nu.) 1998, c. 34, subsection 38(1):
r Canada - rederal Courts Act, R.S.C. 1985, c. F-7, section 44.

See Gook's Ferry Band v, Cook's Ferry Band Council (1989); 75 C.B.R. (N.S.) 228, 1989
CarswellNat 652 (Fed T.D.) where the court held that it hud jurisdiction to appoint a receiver and

manager even though the section referred to a recei ver only.
94), 18 O.R. ('id) 201, Sce also Chapman v. Chicago (1991), 5 O.R. (3J) 220,. 1991 CarswellOnt 72l (Ont. Div. CtJ
;t~). In Ontario,. Rules where it was held thatthe provincial court has the jurisdiction toappoint axeceiver and managerover
he rights of the parties the assets of an Indian Band in addition to the jurisdiction under the Federal Courts Acl. Similarly, in
land; see alsoOnrarin Pelican Lake 1%irstNntivn v. Df/t (2003), 244 Sack. R. 182, [2004] 6 W.W.R. 314, 2003 SKQB 566
0 (Onh. Gea. Qiv,). , (CanLll) (Bask. Q:B.), the Saskatchewan court held that it had jurisdiction-under the Queen's Dench

3l5 (On[. Gen. piv.); Rules to appoint a receiver but, on the facts of the case, the applicants failed to set out [heir claim
3042 (CanLlp, 2010 against the Band, the nature of their interest in the assets to be placed under the control of the receiver,

or their status to seek an appointment. There was no evidence disclosing the nature of the assets,
~A 41 (CanLl t), 2001 ' whether they were i n need of preservation, or any uniq ue skills a recei ver must have in order to manage
~nl [o allow Ih0 union ~' them.
;ing held. See Tribal Wi-Chi-Way-Win Capital Corp. v. Stevenson (2009), 237 Man. R. (2d) 94, [2009] 4
4c P.EJ.R. 91, 1993 W.W.R. 535, 52 C,B.R. (Sth)124 (Mun. Q.B.), appeal dismissed (20D9), 240 Man, R. (2d) 122, [2010]

1 W.W.R. 107, 55 C.B.R. (Sth) 53 (Man. C.A.) where the debtor signed a loon agreement waiving the
Canada} ei al. (1995), ~ provisions of the L~dran Acr and allowing the crediror to have access to the business in the event of
'.A.) where the court default. The court desmissed the debtor's motion to set aside certain provisions in the order as the
ce of power to grant a documents clearly showed thaC the debtor intended that the creditor could enforce its security in the
it security instrument, event of default and that the debtor could waive the protection under the Act.

See Re MacMuster & Labombards Chatham I.id. (1985), 50 O.R. (2d) 775, 1985 CarswellOnt
2S1 NFld. & P.E.1.R. 387 (Ont. H.C.), leave to appeal refused (1985), 54 O.R. (2d) 502, 1985 CarswellOnt.522 (Ont. H.C.)

which held, prior to the merging of the County and Supreme Courts in Ontario, that a local judge had
jurisdiction under the Business Corporartons Act to appoint a receiver.
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The court has a wide discretion in making the appointment and in granting
powers to the receiver.

Until 2f~.~)~ ir► ~nrnrio, the terms csl'the iniii~it ~,r~lcriippointi~g ~ rt~ceiv~r vuriet~
~ with iha ~rirtics. Chc n~lure tii' [I3e dchfor's husi»ess. ans~ U~ cre:~t.fvi~y c.~f ~.kte insn.l-

vrncy {~ractitianers invalvccl, Tl1i~ ~r+uc~ic:~ Icsc~ In a widcs~rcacu) u:~:. cif incnnsistenl
~` c,rdcrs rc.~ultiug in a~tiparenl «rti'a'rir~.ss to till Chic patties ittclttdin~ [he deb[c~r, sut~-

~c~din{~tc a~ci~ricy Iu~Icicrs, cnij~ltiyCGs. I~incil~rds, sut7plicrs, and g~vcrn~ucnl auth~r-
iries. ̀f'I~e inilixf ~a~'cicsrs grew ittcren3~ait~ily uncl engrafts:el ~rc>visior~s irr>m (cgislatinn•
prii~~ariiy to ~rcue~c:~ the ~ec-eiv~r.

~ Tai 2il(}tl, lly~: C~mtnc;n~~[tl (1:~eru Ca»>mittei~ iit Unl;~rio adceplct) kEt:e nscid~! [Ctrt-
''" ~lnt~ ~~eivershin s~rdcr which pri~~icicc! lP~;t~ tlye sip~nint~iyriyt e:~n he ntadc jflinl.ly~,;
- un~~er sceticm I f) I ~t' the C:~~nr1.t~ nf.Je►stica Arr ;tnrf sulrsactiun 47(I) ~yf E.fte Bankrul~cr. ~~

cind l~rsnlve•rrc~~ Act" Wlic.re- SuaE~ an ardcr was grantul under s~ulisec;ti►rn 47(t )~ it
was ~utomaiic;~lly recognixe~ ac:cci55 C'an.~c[a wilfitt~ut the nt~~d tafdherc~urity halclGr

~. lt~ trhtatp r~~c~,~nilic►n nrclars in prt~~~iriees ztnd [en•it<~ries -where t~C tt~h[or bats ass~ls.
- As the l3a~aki•uptcy a~ad Ir:,soh~erecy Act is federal legislation, the receiver c~~n enforce

~'~, these orders more readily throughout Canada in the same manner as if the orders
were made in another province.2"

In ?f}()9. Parfi~►menf. pru~laimecl more .~menci~i~tnt5 to the Bankruptcy and I~a-
solv~~~t•)~/lr~t.~"uod speciticnlly pr~~id~:~l (i~sr a "~ra~i~nal receiver"thereby eliminating
the tt~ecl of the security holt~er, ~curccl crzdit<ir, csr re.~'eiv~er tvapply in other prov-

~~ inees for ~a orcl~r reec~nniiin the recoivcrshi u' Parliament enacted suhsection~ P..

243(1) to provide that a secured creditor may apply for the appoinlmenl of a receiver.
~_ In January, 2010 following the amendments to the Act," the Commercial Users

Gc~rrr~mitic3e.ntncle.►n~cnclme:nts ~r~ the rneidel ic;rnpinte receivership order.iz In Ontario,
!? the ~ueu1 part Apptiinl u r~cc.i~er under faoth section till cif the Courts of Justice Aca
' 7nti suhseclicin 24~(~) of the l3crrtkruytc~~ rre+rl Ia~.s~~IvNrrry Art. II' the applicant is not
~ ~ sec;uri:c{ crectitur, IllCtt the c1~PliCghf Call ~zCOL'CL'd Uf~t~CF' section 101 oi' the Co~.srts
'~ of Justice Act. However, if the debtor or respondent has assets in other provinces,

the applicant and receiver must apply in that province for ~n order in aid.

Y

27 Albe i1a has also adopted a model template receivership order. Sec Explanatory Notes fur Version No.
1, February, 2O06, in 1 A Comm. Insol. R. 37. Brie ish Columbia and Saskatchewan hove model template
receivership orders.

28 Section 188 of the Bmikrupu v and /r~solvency Act.

?9 S.~. 2005, ~~.,~?, subs~~iun I C5 and S.C. 2AI't'1. c. 3H, yubAecti~m 5R~ Pt1'~clairsled Septec~iher 1 B. ~O(~t).
3R SCr Al;tq !tr H'u~v~I (~nlfildlnrs htt•. f 19iJ9). Id C_li.}t. {~lihi276, 1999 CA[xtvgtic)nt X779. Iy9~3CnnLll

15Q22 ([h~l_ S.CJ_ [GOH~ns~+icial I .is~ ~l wherr•.thr H.(~. C'tnwn w~nncccssfulfy~s(wSed lhr mrilSlllg of
n v~,~l.ing nrc~rcm the basis stud it wnrucd iIF rlgllly untt4nbc limir~rl r;uin~~rsliip 7~nxrr~enr~trtti~r~uiuc~t
3n 13ritisli Cnlumlyil~ whur~ I,Ue ir~iric was irx;uti~L Flare, Ifu~ 13.C, C'r~»ri~•nttcimcd to Ih~ (lnlnrin

', )1117Bf~lQift71T,

31 S.C.2005, c. 47 and S.C. 2007, c. 3G.
32 Scc Appendix, Precedent B 12. wptlek nppn>v~~l end vesting order. 'There are other changes: the slay

of procc;t;dings does not apply to "cllgiUlC CiiiWf4tial contracts";the receiver's liability pre-~ppoin(ment
to employees f'or wages alid ulU~lnyt~<~n~ittic'.d claims has been clarified; and it sets out priority of
payments.
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ent and in granting Rule 41" of the Ontario Rutes of Civil Procedure supplements the power of the

court in section l01 of the Courts of Justice Act. The Rule sets out minimum stan-
ng areceiver varied ' dards in the administration. Rule 41 states:
nativity of the insol-
i use of inconsistent 

41.01 In rules 41.02 to 41.06, "receiver' means a receiver or receiver and manager.

Ing the debL01', SUh- 41 A2 The appointment of a receiver under section 101 of the Cour•~s of Justice Ar. t may tre obtained

government ~tUthoi- on motion to a judge in a pending or intended proceeding.

ons from legislation 41.63 An order appointing a receiver shall,

~ted the model tem- 
(a) name the person appointed or refer that issue in accordance with Rule 54;'^
(b) specify the amount and terms of the security, if any, to be furnished by the receiver for

.an be made jointly the proper performance of the receiver's duties, or refer that issue in accordance with
I) of the Bankruptcy Rule 54:
SUbSeCttOn 47(l~, it (c) state whether the receiver is also appointed as manager and, if necessary, define the scope

"the security holder of the receiver's managerial powers; and

e debtor had assets, 
(v) contain such directions and impose such terms as are just.

eceiver can enforce 41.04 An order appointing a rea:iver may refer the conduct of all or part of the receivership in

ner as if the Orders. accordance wi[h Rule 54.

41.05 A receiver may obtain directions at any time on motion to a judge, unless there has been a

~3ankruptCy and In- reference of the conduct of the receivership, in which case the motion shall be made to the referee.

thereby eliminating
ipply itt other pCov-

41.Q6 A receiver may be discharged only by the order of a judge.

enlcted subsection The order is always interlocutory or interim where the applicant brings a motion
~tment of a receiver. in an action.
Commercial Users However, if the applicant brings an application ~s opposed to a motion within
order.'z In Ontario, the. action, the order appointing the receiver is final with the result that the debtor
ourts of Justice Act can bring an appeal directly to the Ontario Court of Appeal, Filing the appeal does
the applicant is not not stay the operation of the receivership order. The debtor must apply for a stay of
i ]01 0l' the Coverts proceedings 35 On the other hand, if the order is interlocutory within the action, the
in other provinces, debtor must appeal to the Divisional Court and must first obtain leave of that court
ler in aid.

r and apply for a stay of proceedings.
The order can be unconditional or upon such terms and conditions as the judge

thinks just,'~~ In some cases, it may not he necessary for the court to use the model

33 There does not nrpcnr tc~ he Any rx~t) fnr ItnlC 41.(~2.us the court has dlrccl }uris~ietinn under sectk«n
y Notes for Version No. 1Q1 ro appoint n rer~:lv4r. [~urYNcr, tlt~re is nn Hower in the court to gcmlictu ~h4 tt{~pnirdmcnt ~~f »
pan have model template receiver where Dire 11as hecn ~ppninScd terrier. On 111e_ other hand, a s~ar3ty lioltk;r h~ny unply to tln~

court for an order declaring the receivership valid and enforceable without invoking a full court-

appointed receivership: see Ontario Hydm v. E~idacnm 2000 /nc. (1995), 32 C.B. R. (3d) 185, 1995
eV September 18, 2009. CarswellOnt 370 (Ont. Gen. Div.).
Ont 3779, 1999 CanLl I 34 Rule 54 sets out the conduct of a reference.
opposed the m.ilcing of 35 Ontario v. Sleehraznd Non-Profit Housiirg Inc. (2007), 85 O.R. (3d) 81, 2007 ONCA 267 (CanLt[),
~agreemenldetermined 2007 CarswellOnt 2113 (Oat. C.A.) [In Chambers] where court upheld the right to appeal directly to
itrorned to the Ontario the Court of Appeal and the test on a stay of proceedings was the same test as in RJR-MacDonald Inv.

v. Cunadn (~tlorney-Genera!), [1994] 1 S.C.R. 311, I I I D.L.R. (4th) 385, 1994 CarswellQue 120

(S.C.C.).
other changes: the slay 36 if the court refuses to gpF~~tgt tt tct,'~ivC1 orappoints one with restricted powers, it is possible ro request
ability pre-appointment a Marevn in,junc[ion to pYis~~Cnt llii llChtpr from removing the assets from the jurisdiction. For the
i it sets nut priority of scope and mechanics rf s A9arr,vr~ injunction, see Z Lid. v. A nrid others, [ 1982] 1 All E.R. SS6 (Eng.

C.A.).
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t~r~l~int~ sr~'c~cr. Tlu cttprl nt~y a~f~minl .Fin ialorim rt:e~ivec l~) iakc ~~c~sSC;Ssion; control
(hc rCCGir7ls anti cliS~rul:S~tCtCEfls. ~md generally mtanitc7r ~h4 el~fatc~r'ti I~usin~'~4~. 4Vhcr~
.the i~tcrim i~eccixer's duties anti p~~.~rrs in the inilia[ ~rcler are hasic:; the security
Itc►l~kr r;~n rcaurri to I.he c~~urt fir a troll ru:civcrshi~ wifOt ~x~:inctu) ~rr~wet~ ni' cn:in-
a~?crnrti[ a~tci s.~ir,.1r

V~'f~ile, iho Icrms of the t~rcicr fisllii4v tf~c »~oc1e1 ter~ij~Jale c~rd~r in DiYI'~trics ~~ncl
C~Isew.herc, it is enmmcm to inre~rptlrtrtc r~t}~er F~~isincioa whcr~ floc r~:ceivc►• is ~ivee~
S~CCI~IC ~f1WCf4 !1Y Ifi C!(F;li1+11 Ii'1)I!t CC(I~TtI iIUIICS. ilc~wcvrr. wPic~re lire cir~lir iK ~at~tcic
under tF~~~ er~i~rt'~ general j~rrisdictiot~, the receiver's iluti~5 and ~~tswcrs.c~~•i~~ttatc rrc~m
Ilte c:c~ui I's i~ihcrent cc~~~it;~i~Er. jurisclictic}o and rrtyl Crt~tYt tiny s~et;i~c legls.ttsl.icm ~~nless
5Ci 17W.,R

In :+rldiCi~~n tc~ iltc mndct tcm~~rllitc receivership c~rd~r. fS~ c;c~urE has jurisQi~;tis~p
trnc3cr sPc~:iul Ic~islntion, st+ch sis the .Sc~r•rrr~tips Acs'° tc~ u~nn'rnt a rec:civ~r r~vcr the
dei~trn~'s assets inc(ucling irusi ~iri>fxrty It~r the >>r~3te~t.itin oC invc~.stK}rs; 7'hc e~~uri
ttpPt~intment 1S U4il.}IIy I11lCt't~n nr leu~prirary relieF ~cncliizg tltc ~tis~tositic~n n~ thr

37 Royal Bnr~k of Canndn v. Canadian Print Mu.rrc Dia7ribtnors lnc., 2006 CanLll 22932, 2UU6
Carswell0nt 4119 (OnL S.C.J.). More than often, calling a receiver an "interim" receiver is really a
misnomer as it is in effect a full receivership with powers to realize and scU with court approval.

38 Sec Grdaitdo Proper[ie,r /nc, v. 7'iercon lnduslrre.~• A+c. (Receiver o~ (2007), 36 C.E3.R. (5th) 289, 2007
CarswellOnt 6196, 2007 CanLII 40210 (Ont. S.C.J.}, affirming (2007), 38 C.B.R. {.Sthj I55, 2007
CarswellOnt 6784 (OnL S.C.J. [Commercial ListJ) where the court held thlt it is not constrained by
the provisions of [he Personal Property Serruiq~ Acr if it considers a departure from that statute to be
just end equitable.

3) RS.O. 1990, c. S.S, subsection 129(1 ).SeeOnlnrioSecur•itiesCorrimission v. Cansorriron Conslructron
/nc. (1992), 9 O.R. (3d) 385, 14 C.B.R. (3d) 6, 93 D.L,.R. (4th) 321 (Ont. C.A.); On~nrio (Securi(ies
Commission) v. Porlus Alternative Asset Mairngemenr hoc. (20(X), 19 C.B.R. (5th) 17, 2006
CarswellOnt 1724, 2006 CanLEI 8882 (Ont. S.C.J. [Canmercial List]).

Other legislation in Ontario calling for the appoinUnent of a receiver and manager includes:.
Business Coi~~orations ~c•~, K.S.U. 19J0, c. B 16, subsection 248(3)(b). See Chapter IS,
Civil Remedies s1cr, 200/, S.O. 2001, c. 2H, subsection 4(I )3 and subsection 9(I )3.

Conunodift~ FulnresAct, R.S.U. 1990, a C.20, subsection 13(1).

Contncunity Economic 1)evelopmexl Ac'1, S.O. 1993, c. 26, section 34.

Crn~srruc~ion Lre,t Acr, IZ.S.O. 1990, a C.30, section 68. See Chaplet 14.
Cnipa•ations ~cr, R.S.O. 19J0, a C38, subsecvn 196(1}.

F..rncutinr~r• Ail, I2.S,0. 1990, c. r.24, subsection 31.
/'unera! Drret:lors and Fslahlislrnteitls' Act, R.S.O. 1990, a F.36, subsection 45(1).
Funernl, Lturia! and C~•ematio~i Acr, 2(XJ2, S.O. 2002, c. 33, section 77.
lns~~ra~~ce Acl, H.S.U. I )90, c. L8, subsection 78(1).

Mirriiig Tux ~rl, R.S.O. 1990, c. MJ 5, section 19.
Mortgage Brokerage,c, lenders and Admini.r~ra~o~s Act, 2006, S.O. 2006, a 29, subsection
37(1).

Monir Vehicle Dealers ~t ct, 21102, S.O. 2p02, c. 30, section 21.

PerAui~ttl ?'iripri7t~ Sirr~~rrfrpAri, R.S.Q. 1990, c. Y.1Q section 60. While there is no jurisdiction
to Af~Hfittt R h:cglVCr undirr the Act, section 60 gives the court general jurisdiction once there is
an tt~point~i~u±~tt u3ttlrrptln:r legisfalion or under a security insuwnenl. See Chapter 14.
Prohibiting Profiling front IZecotm~ing Crimes Act, 2(X72, S,O. 2002, c. 2, suhsection S(I )2.
Remedies for Orga~iized Ciinie mid O/her Unlcnvfnl Aclii~ilies At~l, 200/. S.U. 20O1, a 2R,
subsection 4(I )3.

Sot•ial Ho~tsiirq ReJornt ~ r.1, 200Q S.U. 2000, a 27, subsections I 16(I )5 and t 20(9). Sec Chapter
I5,

77nv~f liiduan t~ ~lc~, S.O. 2002, c. ;~0, section 22,
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~ssession, control action. In other words, there is no inherent jurisdiction outside the Courts of Justice

business. Where Act or special legislation to appoint a receiver if there is no action between the

asic, the security
~

parties.^" The court does not generally have the jurisdiction to appoint a receiver by

powers of man- a notice of application under the Rules of Civil Procedure41 unless the claim for relief

is ancillary to the main relief nor does the court have the jurisdiction to appoint a

r in Ontario and receiver on its own initiative and without notice to the parties 4z

receiver is given Insofar as special legislation is concerned, each statute must be reviewed care-

heorder is made fully as to the jurisdiction to appoint a receiver, the purpose. of appointment and the

:rs originate from conferring of powers and duties on a receiver 4~' For example, subsection 129(1) of

egislation unless the Securities Act^' provides jurisdiction to the court to appoint. a receiver In situa-

tions where a corporation is under investigation for the protection of creditors and

t has jurisdiction investors,. Ultimately, the receiver may be required. to liquidate the portfolio and

-eceiver over the distribute the proceeds to the investors and to the creditors. Similarly,. subsection

stors. The court 248(3)(b) of the Business Corporations Act gives jurisdiction to appoint a receiver

isposition of the where the corporation has acted in a manner that is oppressive or unfairly prejudicial

to creditors. While the legislation confers jurisdiction to appoint axeceiver, they do

not contain any other provisions governingthe receivership. The courtmay appoint
:anLli 22932, 2006
" ~ a receiver and .manager to "manage" the corporation pending resolution as to enti-receiver is really a
~ court approval. a dement. In these cases, the receiver and other parties mustxefer to the common law

B.a, cscn> as9,.2o0~
T.R. (4th) 155, 2007
s not :constrained by 40 Nor is there any jurisdiction or authority for the court to initiate the appointment of n receiver -and:
•om ghat statute to be manager on its own: see Crnsr &Young /nc, v. Qntm•iv (1995), 25 O.R. (3d) 623, t995 CarswellOnt

1340, 1995CanLtl 7125 (Ont Gen. Div.) where the receiver was discharged and then sued the Crown
~ortlu~n Consa•uetion for its fees anJ expenses,
Ontario (Securities 4 [ Re Imperial Stee! Corp.; Watson v. Imperial Steel Corn. (1925),28 O;W.N. 242 (Ont. Div, Gt.), appeal.
.R. (Slh) 17, 2006 dismissed [1925] S.C.R. 703, [1925) 4 D.L.R. 1080, 1925 C.vswellOnt94 (S:C.C.). However, if the

relief is ancillary to the main relief, such as in a foreclosure action, Rule 14.05(3)(8) provides that a

iannger includes: proceeding muy be brought by application where the rules authorize the commencement of a pro-

Chapter I5. ceeding by application or where the relief claimed is an injunction,. mandatory order, or declaration

n 9(1)3, or the appointment of a receiver orother consequential relief when ancillary to the relief claimed in a

~ proceeding properly commenced bya notice of application. if the evidence does not meet the require-

ments, the court will dismiss the application: 997724 Ontario Inc. v. 407430 Ontario Ltd. (1994), 29

C.B.R. (3d) 119, 8 P.P.S.A.C. (2d) 2.57, 1994 CTrswellOnt 323 (Onf. Gen. Div.).

42 Wunsche v. Wunsche (1994), A8 O.R. (3d) 161, 114 D.L.R. (4th) 314, 1994 CarswellOnt 838 (Ont.

C.A.). For related proceedings. nn the issue as to who is liable For the receiver's costs, see Ernst &

i 45(1). Young /nc. a Onrnrio (1995), 25 O.R. (3d) 623, f995 CarswellOnt 1340, 1995 CanLll 7125 (Ont.

Gen. Div.).

43 See Chapter t "7.(a) Receivership as a Fina! Remedy".

' ~ ti • ~ ~ 44' R.S.O: •1990, c. S.S: •'
i, c. 29, subsection In British Columbia, section 152 of the Securities Act, R.S.B.C. 1996, c. 418, gives the court

jurisdiction to appoint a receiver manager where it is in the best interests of the creditors, a test much

wider in scope than the test for a Mareva injunction where the court is concerned abut the disap-

~re is no jurisdiction pearance of assets: Britis/t Columbia (Securities Convaission) v. DiCimbriani (1996), 138 D.L.R. (4th)

liction once there is ` 263, I l C.C.L.S. 181, 1996 CanLll 1967 (B.C. C.A.), allowing appeal from (1995), 10 C.C.L.S. 108,

:hapter l4. 1995 CnrswellBC 1220 (B.C. S.C. [In Chambers]).

~bsection 5(I )2. See also Re Stenner Firi. Services Ud. (1988), 68 C.B.R. (N.S.) 298, 1988 CarswellBC 523,

S.O. 2001, c. 2R, 1988 CanLll 3256 (B.C. S.C.} where the court reviewed an ex pnrle appointment of a receiver under

' subsection 136(3) of the Securities Act; and see Superintendent of Ilrokers v. Victoria Mortgage

120(9). See Chapter Corporation Ltd. (1985), 59 C.B.R. (N.S.) 225, 1985 CnrswellBC 499, 1995 CnnL11628 (B.C. C.AJ,

allowing appeal from (1985), 57 C.B.R. (N_S.) 157, 1985 CarswegBC 477, 1985 CanLll 618 (S.C.

S.C.) selling aside the receivership order.
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for guidance as the purpose of the receivership is something other than a security
holder enforcing. its security to recover a debt.

There is other legislation .that calls for the appointment of a trus~ee45 or custo-
dian4̀  to take possession oi'someone's assets or business pending judgment or Borne
other resolution. In these cases, it is necessary to review the purpose of legislation
as well as the similarities and differences from coi►rt appointments of receivers.

On the other hand, there are some statutes such as the Personal Property Security
Act (PPSA) and the Business Cornnratiaas Ac147 that recognize the appointment of
a receiver and prescribe their duties and powers, but they do not confer jurisdiction
to appoint 4fl In these cases,. it is necessary to resort to the ̀ just or convenient" ar
` jusl or equitable" legislation. to appoint a receiver.'9

Preservaliore Order

There is also jurisdiction under Rule 45.01 ~f the Kules of Civil Procec/ure for
a court to make an interim order For the custody or preservation of property pending
litigation in order to decide the rights of the parties. The court has the authority to
direct that the property he sold, including si[uati~ns where the property is perishable
or likely to deteriorate. Only a judge sitting rr court has the power to appoint a
recei~ec. In Ontario, a master does not have jurisdiction.t0

45 Cunslrt~ctiun /.ien Acl, R,S.O. 1990, a C.30, sec[iorr 68.
In Ontario, the Law Society of Upper Canada can apply to the Superior Court of Justice for an

uril4r f~lnc n~ X11 0~ ~xut u[ a n~nixsr's irugC ai:Ccittiil in Illc+ nmi~r ~>f' stk S~x~"srl.y +.r nn«lhcr ~ranh
apEu~intrc! Hj+ the eiiart. Snrh am nrii~rcun be m~t~c. tn: p~escrve thr pm~~cit v. tli~tr~ieu~e i~, curry can the
mcm#x~r's prncdc~ nr wing[ (t up 9n si~actiians ~dlsrn• llu ~ac~nlx~r'. mctnlx~r!~hi}~ ITV; (r~~n reYokctl.
whrr~ ~tx ~~u:mbcr'4 rights xtr; under sc~~ensis~n. vrherc thr. iu,~iritxtr liar dird nr Ixxx 4iiu~pneru~il, i~r
has neKleewci his ~~r ix'.r prn~tfre ur htts deii(1 with the 1.rusf: cuxtifurtt sin~~lctly: Ben 5~'rrions 4~Y.dd lu
d4.52tit thn Imi~Sra:iarr r~rl, R.S,(l. 1~~(1. r.. l..~i.

~b (n Rti~~s~t C:u~i~mhEn. pis>vinria! Iv~i,l~uinu ~m~etning Inwyer~ ~mvides Por ~hc Lnw 5w:idty R+~ n~aplp
Yar the appciimnkmi caf u cusst~diun t~ tgka pnss~:isiw+ri of acid cnnlmi over alf ur pim ail' rheJa~wy~>,r'n
prn~licc Cr.,r 11~e pmScxyinn ui' elScnl's interests. In ctYei:[, UtC I giylntlUtl iA Ilnt Ccinsidei~eel it lynx n1'
rcv~civvrnlrip. Sea+ lr~nl Pra~f5CJ4tJ AL~t. lt.S.R.i', 79~tt. ~, 9. sghuxYic>n SO(t l: Rc Ma+virr {2(HSSy, ,12
I2.C.L.l2.iaih~3B17.11 C'.F3.k.(5tfi1255,7.UV.`+f3C3C'Sfi~s('CanI-.11}1t;.C.S.C.):lZr !)e:Srrlri,~t~l2{ui5~1.
38 k:C;L.Ii, t~411fj I`. ~ C'-~i.lt. tSUi) ! 2~~J. "_IfUS E3CCA !SG tCanLl[} (II.C..C.,~.l. ~lamissing a+f niil~ait
in~~it t,?t}D4J. 2~1 d.C.1:.fi; (~t~h) 3U[r. 5p ~.A.IZ. 4th? 175, 2t~ RCSC'4F} {Cx~iLlt) (li.C. S.C:1 wticn
the churl sNtt~vl ~liFu flre nRtairt~ of ilw oh)iga~inn:s of a cast~yJi~n nppuitslcd t~ra&~r Iler; Art is tt~ riml~+.'I
Ux l llen~s. hen tom. ~~i~dAttirs and is eked unnJugou~ to Mist nt' ~i n~e~:iv4r nr of n mc~nitvr:i~pcsi ute~f irn~f~r
the C_nni~xr~tine' 4'rrrlr~r~r,~ J1~•ranRrmaru firr,1~.S.C. [!l~S. t~. G:~[i,

47 See Chapters 14 and IS below.
48 Slandm•d Trust Co. (Liquidnfor o,~ v. Ttaner Crussing /nc. (1992), 106 Sask. R. 196, 4 P.P.S.A,C.

(2V) 238, [ 1993] 2 W.W.R. 3R2 (Sask. Q.R.).
49 Such as subsection 248(3)(b) of the Ontario f3usines.r Corpornlivns Act which gives tha court juris- ~

diction.
50 Snn~len v. Price e~ at. (1972), (1973] 1 O.R. 55, 18 C.B.R. (N.S.)? I, 1972 CarswellOnt 89 (Ont. S.C.

(In Chambers]), Rule 37.03 of the Onlazio Rules of Civil Procedure. Formerly, a local judge foractions
brought in his or her county had the power to grant a receivership order if the solicitors for 111 the
parties reside in the county cic itgri'a` lhpl the. mpllt!r tl~Hy l~e+:!►~ru~ ~fgre him or her: Rule 212(d) of ~
the Ontario Rules r f Civi! Pntt~rrhn•e; lfttenv n ul. v. lidgr~r~anl. t 19R~), 39 O.R. (2d) 409, 13) U.L.R.
(3d) 533, 1982 CarswellOat SUt (l)al. 1~1,t',) 't`kw~tr tir jufiuliCtlnnt3! i~ifticidties to appoint a receiver
over Crown properly. While nn in}ui~cliulY'cui3 ~•nsne a~!nin~t tlk C'rr~wq, [here is likewise no difference
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Once an order is made appointing a receiver, the court may refer the conduct

of all or part of the receivership to a referee under Rule 54, of the Ontario Rules of

Civil Procedures'

(b) Under What Circumstances—Who May Apply

In determining whether it is ̀ just or convenient" that a receiver should be ap-

pointed, the court considers many factors that vary in the circumstances of the case.
While the remedy is usually employed by a security holder to enforce payment of a
debt,. other parties can employ the remedy seeking protection and. preservation of

assets pending adjudication of the issues. These factors include the following:S2

in an appointment of a receiver: see B.C. Power Corp v. A.G. (B. C.) (1962), 38 W.W.R. 577 at p. 588

and p.b35 ff, 34 D.L.R. (2d) 196 at p. 211, 1962 Carswe116C 71 (B.C. C:AJ, appeal allowed{sub

nom:. B.C. Power Corp:: v. R.C. Elecn•ic Cu.) [f9b2] S:C.R. 642, 38 W.W.R. 70}, 34D.L.R. (2d) IA6

at p, 274 (S.C.C,).

See also MCKnigh! v. Hutchison, 201 l BCSC 36 (CanL1I), 2011 CazsweIlBC 4T (B.C. S.C.)

where the court did not appoint a receiver in a ptvtnership dispute, but made a preservation order

pending the trial.

S I Once acourt-appointed receiver is appointed, it is doubted. that the security holder can simply dscon-

tinue the action especially after the: court has ordered a sale. Although the appointment of a receiver

is corollary relief in an action, the receiver cannot be discharged exceptby the court which appointed

it see Guar. Trust Cu. of Canada v. 208633 Holdings Ltd.; Northland Bank v:208633 NpldingsLtd.

(1982J, l9 Alla. L.R. (2d) I51, 42 C.B.R. (N.S.) 90, 1982 CazswellAlta 312 (Alta. Q.B:).

52 These factors were considered in Paragon Capi~at Corp. v. Merchants & Traders Assurance Co,

(2002), 46 C.B:R. (4th) 95, 2002 ABQB 430 (CanLll), 2002 CarswellAlta 1531 (Alta:. Q.BJ and in

Maple Trade Finnnce /rrc. v. CY Orientnl Holdings Ltd. (2009), 60 C.B.R. (5th) 142, 2009 BCSC

1527 (CanLil), 2009 CarswellBC 2982 (B.C. S.C. [In Chambers]).

In 1468121 Ontario Grd. v. 663789 Ontario Lid., 2008 CanL1166137, 2008 CazswellOnt 7601

(Ont. S.C.J.) at para, 9, leave to appeal to the Divisional Court dismissed 2009 CanLII 9440, 2009

CazswellOnt 1 l28 (Ont. S.C.J.) where the court considered the four following factors in dismissing a

motion for the appointment of an interim receiver:

"(I) Since the appointment of a receiver is very inttvsive, it should only be used sparingly with

due consideration for the effect on the parties as well as a consideration of conduct of the

parties. (See: Roya! Bank v. Chongsinr Investments Ltd. (1997), 32 O:R. (3d) 56S (Ont.

Gen. Div.));

(2) Since an appointment of a receiver is tantamount to execution before judgment, it should

not he granted unless there is strong evidence that the creditor will not recover. (See: Ryder

Truck Rental Canada Lld. v. 568907 Ontario Lld. (Trustee o,~ (1987), 16 C.P.C. (2d) 130

(Ont. N.C.)): ..

(3) When the security interest permits the appointment of areceiver—and the circumstances of

default justify the appoimment —the extraordinary nature of the remedy is less essential to

the consideration of the cou[t. (See Bank of Nova Sco~ra v. Freure Village on Clair Greek,

1996 CarswellOnt 2328 (Ont. Gen. Div. (Commercial List]));

(4) Where there is default which is not caused by the moving pany where a loan had matured

and there was no other means to protect the pony's interest, then a receivership ordershould

issue. (See Royal Bank v. 605298 O~rlariv Inc., 1998 CarswellOnt 4436 (Ont. Gen. Div.

[Commercial List])):'

In Lindsey Estate v. S►raregrc Metals Corp. (2010), 67 C.B.R. (5th) 88, 2010ABQB 242 (CanLll),
2010 CarswellAlta 641 (Alta. Q.B.), appeal dismissed (2010), 27 Alta. L.R. (5th) 241, 69 C.B.R, (5th)
42, 2010 ABCA 191 (CanLII) (Alta. C.A.), the motion court considered the following factors in
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(1) whether irreparable harm might he caused if no order were made, although it
is nol essential that the creditor establish that it will suffer irreparable harm if
a receiver is not appointed;`'

(2) the risk to the security holder. In considering the risk factor, the court considers
the size cif the debtor's equity in the assets and the need for protection car
safeguarding the assets while the litigation takes place. If the security holder
can readily establish that there is going to be a sizeable deficiency in relation
to the size of the lo1n, then the court will lean in favour of making the ap-
pointment as there is clear prejudice to the security holder. On the other hand,
the court may not consider this factor to he important if there is nn danger or
jeopardy to the security holder or in other words, there is a substantial equity
that will adequately protect the security holder;54

(3) the nature of the property;

determining "just or convenienP':
"In determining whether it is just and convenient to appoint a Receiver, a Court should consider
vflrious Factors such as:
a, whether irrepareble harm mightbe caused if no orAer is made;
b. tha risk to theparties;
c. the risk of waste debtor'sassets;
d, the preservation and protection of property pending judicial resolution; and
e. the balance of convenience:'

See also 7extrai Fii~ancin! Cnnadn Lid. v. Chehvy~rd Murefs Lid. (2010), 67 C.R.R. (5th) 97,
2010 F3CSC 477 (CanUl), 2010 Carswe118C S55 (B.C. S.C. [In Chambers]).

53 Swisa llmik Cury~, (Cn~iadn) v. Odyssey Irrdustrie,r /nc. ((995), 30 C.B.R. (3d) 49, 1995 CarswellOnt
39 (Ont. Gen. Div. [Commercial.List]) referring to Bnnk of Mu»treat v. Appca~ Lrd. (1981), 33 O.R.
(2d) 97, 37 C.B.R. (N.S.) 281, !23 D.L.R. (3<I) 394 (Onl. H.C.). In the Odyssey case, there wus no
evidence of the loins being in jeopardy of repayment while being in default.

The SN~iss Dunk case has been distinguished and not followed in Alberta: BC /nlernariam! l.td.
o. Cnnndinn Superior Energy lnc. (2009), 53 C.B.R. (5th) 161, 2009 ABCA 127 (CanLll), 2009
CnrswellAlta 469 (Alta. C.A.) where the court stated that the debtor does not to prove any special
hardship, much less "undue hardship" to resist an application for the appointment of a receiver.

See also Ltrkeside Cufvny ofHu[rerian D~e~hren v. Hofer{1993), R7 Man. R. (2d)216, 19C.B.R.
(3dj 190, 1993 CarswellMan 3U (Man. Q.B.) where the court also took into consideration the fact thnt
the plaintiffs had a strong primafacie cAse and that the balance of convenience favoured the nppoinl-
ment.

54 If there is no danger to the debror's property, and the appointment will have a devastating effect on
the Aebror, the court will not appoint a receiver: NMW-/~ennetl &Wright Cunlraclons Lld. v. BWV
lnvestnrvntx lId t 199I)~4SSas~c. (t: 21 t, 7 C.B.R. (3d) 2l6, 1991 CarswellSask 42 (5ask. Q.B.)

Sl~i~aJxi+~rfiirnnl7r~~lujrlrtri~rCap. v: Ralph Nldr~tla's E~rrerpr~i,ses Lrd.11985), 57 C.B.2: (N.S.j .
186, 1985 Cara~vollC)nt ~1G'(UtN_ 1•I.C.) where the court, after wnsidering that the debtor's Financial
situation wits: Qesx~mt~. ~ip~ioinlrcf a receiver :uid manager.

[n C(utrchi!! (Lora! Covernmeiu Diau•icl) i+. Casla Car~nge I.td. (1994), 94 Man. R. (2V) 216.
1994 CarswellMan 286 (Man. Q.B.) where the debtor threatened to remove the furniture and furnish-
ings of a hotel.

See also Wilson t+. Mnrine Drive Prope~yirs /,td. (2008), 51 C.H.R. (5th) 74, 2008 BCSC 1431
(CanLll), 2008 CmsweIlBC 2240 (R.C. S.CJ.

See also Iw~hlaw Brands Ltd. v. Tha•nro», 2009 CanLll 12803, 2009 CarswellOnt 1588 (Ont.
S.C.J J where the unsecured creditor's right to recovery money in a fraud situation is in serious jeopardy.
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(4) the rights of the parties thereto;ss

(5} the apprehended or actual waste of the debtor's assets;
(6) the preservation and protection of the property pending the judicial resolution;56

(7) the balance of convenience to the parties;

(8) the fact that the creditor has the right to appoint a receiver under its security;s'

55 Nat. Trust Co. v. Yellowvest Holdings Ltd. et al. (1979), 24 O.R. (2d) 11, 98 D.L.R. (3d) 189, 1979

CarswellOnt 1364 (Ont. H.C.); applied in Third Ce~tera~ion Realty Ltd. v. TwiggHnfdings Gtd. (1991),

6 C.P.C. (3d) 366..1991 CarsweliOnt 469 (Ont. Gen. niv;}.See A1sn Rti~x71 Te''tts7 Curp, of Cun. v. D.Q.

PlazaHoldings el aI. (1984), ,36 Sack. R. 84, S3 C.B. R; (I+t.S.} FEi, 1x}84 CnrswCi►Bask 38 (Sask. Q.B.).
See also IJG/nternalional Ltd, v. Canadian Super[vr larr+;~y lrrc, C~[~~y). 53 C.B.R, (5th) 161,

2009 ABCA 127 (CanLll), 2009 CazswellAlta 469 (Alta. C.A.) where the court stated that an appoint

ment should not lightly be granted and that the rights of both parties should be cazefully balanced

before an appointmentis made.
]n MTM GommercialTrust uStatesman Riverside Quays L1cG (20f0),?0 C.B.R. (Sth) 233, 2010

ABQB 647 (CanLll) (Alta. Q.B.) the court reviewed the test for the appointment ol'n rce~iver a.~ txsjn~

comparable to the test for an injunction, namely whether there is a serious issueto M; tr[ed, im:psm~ble

fiarm if not granted,. and the halance of convenience: RJR MacDonald Inc. v. Grrrtuota rhrrmxln}~
General) (1994), l l f D.L.R. (4th) 385, [1994] 1 S.C:R. 311, 1994 CazswellQue I20 (S.C.C.).

i5' Fpr~xsunPlC.IltccouMliosihediscrrtfuntuNpp~inturet~fuerii~a~i~ortgngr.aelioq~hetcthcnrrntgn¢ttr

fitils w tt~mtngc Itie htiild logs prulx r!y and ir~ake repai[s' Alpbn l~m~sf++rr~rla &'hgs~rirl~a llrl~ t! Adnrflf+t~r

f.JJe,1+rs~~nr~scc C:tiiit~rurV t k 97R).23 N.[3.R. (2diltjl, (47A Cairswi:IlNt3 9b tN.i~_ C.A.};.~.1~ C:rgii~al

L~,rp, (Tr+a+~rre t~ ~c d~errz (1996?. ~K ~.B_R (3d) 1(SI. 14Xti G~rsvr~IlU~tt 4~f1•{l)nt. Grit. 1)iv.);

f%n~rrllon tr~vrarr~ire~it,C fld. u, Nrlr<~c Pgllel. C7~rr1r ~nruis ftd.. 19y2 Qarswell(!nt 4933. 3'I ~1.C:W_5.

(3V) 1283 (Ont. Gen. Div.)..
5eealso McLennan Ross v. Paramoune Lie /ns. Co. (1986), 44 Alta. L.R. (2d) 375, 63 C.B.R.

(N.S,) 265, 1986 CuswellAlta A48 (Alta. Q.B.). When a mortgagee applies for a court appointment,

the order does not create any new rights; it only protects existing rights. In this case, the court held

that the receiver is entitled to collect rent arrears after the appointmene, buC the receiver cannot collect

rent already collected by the mortgagor.

See also Standard Trust Cu. u. Pendygrasse Hldg. Ltd. (1988), 71 C.B.R. (N.S.) 65, 1988
GarswellSask 27 (Bask. Q.B.) where the court, in referring to many of these factors, refused the

appointment on the basis that. the mortgagee already had significant control over the management

board of a condominium complex and, therefore, its security was not in danger.
See also Confederation Life /nsurance Cu. v. Double Y Holdings Inc., [ i 991 ] O.J. No. 2613,

1991 CazswellOnt 1511 (Oat. Gen. Div.), where the court, in referting to many of these factors,
appointed a receiver to complete a large consVuction project of an office building and to lease nut

space.. Here, the debtor had no substantial equity in the project, its loans were in default and they had

matured.
See also Bank of N.S. v. Marbeck Wel! Servicing Ltd.; Bank of N.S. v. 6ecker (1986), 43 Alta.

L.R. (2d) 4.53 (M.C.) (headnote only).
See also Yukon v. B.Y.G. Natural Resources /nc. (2007), 3l C.A.R. (5th) 100, 2007 YKSC 2

(CanLlf), 2007 CarswellYukon i (Y.T. S.C.) where the court concluded that an interim receiver was
needed 'where there were dangerous and unsaYe conditions in a inine•site that had been abandoned:

If the property is not in peril or the creditor is unable to demonstrate that, the court will no[

appoint a receiver: Tim v. Lai and Harry hives. Ltd. (19A4), 53 C.B.R. (N.S.) 80, 1984 CarswellBC

575, 1984 CanL11446 (B.C. S.CJ.
Instead ~iCn~ipninllRg' u nui~cr, the security hEf~ACt Coq Rtj21~5t iq1 illjtmrflf~fl Ailc~a rff~6,trl~tilion

order against the Jchto~pending ~ tle:clruTtitm iitlsl Niu w~,'r~~riEy hnld~ris~ntitltdtr,~ rnfo~~c i~exccuriry,
57 Where this clause iF p~w~unf. ttxsrxtrsxnrslinury ~uUun: uI'~hc remedy is lean ~ssscutiak nv a clelcmlining

factor: Bonk of Nr»,Q Scaliii r.'Pret~.rr t~111r~fie nn G'rrrir• Grrrk (l91fi}. +t'~ C:R,Ii, j'kl) 274. ty96
CarswellOnt 2328, 1996 CanLll 8258 (Oat. Gen. Div. [Commercial List]); Maple Trade Finance Inc.

v CY Oriental Nvldi~:gs Ltd. (2009), 60 C.B.K. (5th) 142, 2009 BCSC (527 (CanLIl), 2009
CarsweHBC 2982 (B.C. S.CJ; Textron Financial Canada Ud. v. Chefwynd Moles Ltd. (2010), 67

C.B.R. (5th) 97, 2010 BCSC 477 (CanLtl), 2010 CazswellBC 85S (B.C. S.C, [In Chambers]).
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(9) the enforcement of rights under a security instrument where the security holder
encounters or expects to encounter difficulty with the debtor and others;`K

(10) that the appointment of a receiver is extraordinary relict' which should be
granted cautiously and sparingly;5̀ '

(] 1) whether a court appointment is necessary to enable a private receiver to carry
out its duties more efficiently;'

(12) the effect of the order on the parties. If'a receiver is appointed, its effect may
he devastating upon the parties and their husiness and, where the husiness has
to he sold, the appointment of a receiver may have a detrimental effect upon
the price;'

(13) the conduct of the parties;~2
(14) the length of time that a receiver may he in place. Usually, a receiver appointed

by the court remains in place until after judgment and realization o1' assets.
This could last several years depending upon the nature of the business. How-
ever, where a claimant moves for an .order appointing a receiver for a short

See also Bmik of Monrren! v. Cnr•nivn/ Nariona( Leasing 1_rd., 201 I CarswellOnt 89G, 201
ONSC 100'7 (CanLlp (Ont. S.C.J.).

See also below in text (IQ) extraoMinary ~etief.
See also Cw feAeraliai 7rusl Cn. v. De~~lGram ~enelopments L1d., [1992] O.J. No.3R70, 1992

CarswellOnt474 (Ont. Gen. nivJ.
58 S7N Labs Inc. v Sufjron Rouge lnc. (2010), 68 C.B.R, (5th) 287, 2010 ONSC 3042 (CanLll), 20t 0

CatswellOnt 3588 (Ont. S.C.J.); Ui~alde /nves~men~ Co. is 754223 Ontario Ltd (1997), 4.5 C,B,R. (3d)
315, 1997 C:tr,3Wrflf:?nt ;t65 {C7nl. C}cn. D'ev.l.

S9 Canndiair luq+rrio! Rraik of Gi~rnr~re+~•r. r, hx.•k, 15nJ(1 CurswellOnt 3055, [f990] O.J. No, 670, 20
A.C.W.S. (3dY4Eb ltlnt. Gi:n. I)iv.) i4 frrrin~ to FLvhrr /m~es~men~s Ltd, et al. v. Nusbaum (1988), 71 ~
C.[3.R. (N.S,) IRS, 19118 Carcwcl(Un1 18U (()nt. !l,L.1. While the remedy is extraordinary, the fact
that n creditor hss Iltt~ riglri ~u ap~x~inl a rceivef k~v instrument under its security makes the "exn•aor- r
Binary" naftue ~~Fllw mrnc~dy lescesset~tiril in IIH:consideration: Bank ofNovo Scurin v. lYeure Village
on Clnir Creek (1996), 40 C.B.R. (3d) 274, 1996 CarswellOnt 2328, 1996 CanLll 82SR (Ont. Gen.
Div. [Commercial Lisf~).

~x tdiii~ K't~y'ul:llemk pf G~~r~xtu ~~, C.'htn~R.r1m /~~vestmenas Lid. (f 997), 32 O.R. (3d) 565, 46
~,Ii,R. fad) ?C~7, f9~3'/ Cnr~wrUt7m J~l~ ((Ynt. CSen. DivJ• ,

SCc also t1.1K Wit~PhsJJfc. U. EX-L .S~t~cr~,ir~~ 8 l~7r~,rhiirg Ud., I2i1f,13J tl.l. Nn. 374f1..2003 CanLll
33187. 2W3 C~Iry~veJlC]n1 3598 {(h~1. 5.C.J.), upj~ill tlismissed 2tlU~! C~rs~ye)[(h~tt310 (UnL C.A.);
4Nps11.NA1'i. Ti~erintu 1tip~teR v, !{rn~.vnna Krys~?Y!)rf"al«~+nrents Inr.•. 4?Q~9)..59 C,1~~,lZ:_(SEh) 303, 20Q9
C:lnl.1! S512D (ant. ~.C:J. jCo~►~u=ci~eiu! Lixt1?. ,

till 8a?tk. uf~IV~OtYi SCtJlIRY. J'Trt'NIY VI~rR~C ~Jlf I~I/Ifr~:a~C6k ~ ~S1~C1).4{1 C.1~.R. t:3+f)'2T4. t~I4HCnnLl1$Z48
(Qnl, G~i~. I)iv. }'Cumn~e~inl L~xc1): trli•rnt! Io in 7exrr~,~e f rna~+~~ial t;anrulfc Lrl1. ~~, llr►p l,tEr/!lrin .
~BrnndsLtr/.(2007),27'~.R.R.(Sthjl,Ztl07CanLlt'w4'7:~~n6S,C,J.);~mdfc~llnwc~liriGFL`an+iurrt•!ri!
Disn•ibulion Pinnace Canndn v. Sandy Cove ~C9rrrb~r. Cn,. ~)1 f ONSC 3RS 1 (CAttLJG) (C}~ir. S.~:.l.f.

61 !'fisher /nvestmenls Ltd. el cd. v. Nusbnr~m (1~N81. JI f'.13;l2. (M.S:) 185. !~}8$ CurswealUpt I H4 C►7u1.
H.C.). In this case, the wort was also cogoctmcd abort lly~ tt:ruivcr's caraUilitiCs ~~s rI~ pro~uae:J
receiver Is~cked experience in operating a nursing hniiu, Se:e glx~X~ivfrl Xrytk ujCiH+na~re i~. C'hnrt~;xim
A~ves~»:enrs Ltd. (1997), 32 O.R. (3d) 565. 46 C'.13.t2. f:~clf ?h7, 1~J47 G~rswegUnt )88 (Unt. GNn.
Div.).

62 Royal Rank of Canada v. Chnngrint h:vestmenl.s Ltd. {1997), 32 O.R, (3V) 565, 46 C.B.R. (3d) 267,
1997 CarswellOnt 98R (Oat. Gen. Div,) where the court in rejecting the appointment reviewed the
effect of the order nn the parties as well as their conduct.
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ie security holder period, say six weeks, the court is reluctant to make such an appointment as

and others;5" ~, it has devastating effects on the parties;'

~vhich should he (15) costs to the parties;

(16) the likelihood of maximizing the return to the parties;

receiver to carry (17) facilitating the duties of the receiver;Ci4 and
(18) the secured creditor's good faith, commercial reasonableness of the proposed

:d, its effect may appointment and any questions of equity.b'
the business has
~ntal effect upon In many cases, a security holder whose instrument charges all or substantially

all of the debtor's property provides for acourt-appointed receivership if the debtor
is in default and fails to pay following a demand for payment« Prima facie, the

ceiverappointed security holder is entitled to enforce its security by applying for acourt-appointed

nation of assets. receiver and manager.

business. Hew- If the creditor who applies for the appointment of a receiver is ne theca judgment.

elver for a short creditor nor a secured creditor, the cowl will be more cautious in reviewing the
factors listed above as they may noC readily apply, As has been pointed out in case
law, the appointment of a receiver is intrusive and can have disastrous effects on the
debtor. The creditor must show that there is a serious issue-to be tried, that irreparable
harm will occur if an appointment is not made, and that. the balance of convenience

~• must be in the creditor's favour. In effect, the court focuses on the tesk seC out in
•swellOnt 896, zoi i

RJR-MacDonald I►zc. v. Canada .(Attorney General).'

O.J. No. 3870, 1992 f
i

3042 (CanLll), 2010
63 In Ontario, the security holder seldom obtains judgment before [hereceiversellsthe debtor's business.

997), 45C.B,R.(3cl)
But see Firsi PacffrcCredit U~iion v. Grimwrwd SnortsJnc.{1984}, 59 B,C.L.R. 145, 56 C:B,R. (N.S.)
'7, 16 D.L.R. (4th) l8b (B.C. C.A.) where the court commented about the creditor first obtaining

0] O,J. No, 670, 20
judgment before it could sell.

Nusbaum (1988), 71
64 Bank of Nova Scotin v. Freure Village on Cluir Creek (1996), 40 C.B.R. (3V) 274, 1996 CarswellOnt

:[raordinary, the fact
2328, 1996 CanLll 8258 (Onl, Gen. Div. [Commercial List]) where the court reviewed many of the

makes the "ex[taor-
above circumstances. In this case, the debtor had been attempting to re-finance real properties for one

tin v. Freure Village
and a half years and was a[ odds with the security holder as to marketing [hem. In postponing. the

LII 8258 (Ont. Gen.
appointment for a short time ro give the debtor a fuRheropportunity ro re-llnance, the court concluded

that acourt-appointed receiver could resolve that impasse.
65 Priority 1 Security Inc. v. Phdsys L,td. (2Q06), 9 P.P.S.A.C. (3d) 203, 22 C.B.R. (5th) 258, 2006 ABQB

2 O.R. (3d) 565, 46
332 (CanLtp (Alta. Q.B.).

i. 3766,2003 CanL[[ ~ 66 The above passage as it was written in the first edition was cited in Citibank Can. v. Calgary Auto

)nt 810 (Ont. C.A.):
Centre (1989), 75 C.B.R. (N.SJ 74, 1989 CarswellAlta 343, 1489 CanL113440 (A1ta. Q.B J.

See Royal Bank v. Brndak Construction Services lne. (2002), 34 C.B.R. (4th) 107, 2002
B,R. (5th) 303, 2009

CarswellOnt 1774, 2002 CanLR 49590 (Ont. S.C.J. [Commercial Listj) referring to Swiss Bank Corp.

5;.1'996 ~~iL[I$258 . ~ ~
(~nada),v. Odyssey hidustrieslnc.,(1995), 30•C.B. R (3d),49, 1995:Carswe110nt 39 (Ont. Gen.,Div.

td. v. Beta Lree/Qe~n
[Commercial List]).

67 [ 1994] I S.C.R. 31 I, 111 D.L.R. (4th) 385, 1994 CanL1I 117 (S.C.C.). In Anderson v, Hunking, 2010
d in GECommerrial

OIVSC 4008 (CanLll), 2010 CarswellOnt 5191 (On[. S.C.J.), the Ontario court summarized the factors
iU[) (Ont. S.C.J.).

in dismissing an application for the appoinhnent of a receiver where the creditors were neither judgment
~rswellOnt 180 (OnL

creditors nor secured creditors at pass. I S and 16:
ties as the proposed
:anadn v. Chongsiin "[ 15~ Section (Ol of the Courts ofJusdce Ad provides that the court may appoint a receiver by

Ont 988 (Ont. Gen. interlocutory order 'where it appears to a judge of the court to be just or convenient to do so.'

i The following principles govern motions of this kind:

46 C.13.R. (3d) 267, (a) the appointment of a receiver to preserve assets for the purposes of execution is
Ument reviewed the extraordinary relief, which prejudges the conduct of a litigant, and should be granted

sparingly: Fisher Investments ! tA. v. Nusbaum (1988), 31 C.P.C. (2d) 158, 71 C.B.R.
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If the security holder held a real property mortgage, the former common law

(b) the appointment of a receiver for This purpose is elTi~:tivelyLxicUdun Ix:fiu~ Judgment
arxl to justify the appointment there must be stmng 4vi~len~~e ih4t ~hc piniaillf'x right
to recovery is in serious jeopanJy: RyderTrnrkltrttrnl f:nrirrdr+l.hl, v. SG1~V4?(}~unrit~
l~rd. (7'ruslee uf1(1987), 16 C.1'.C. (2cl) 130, [ 1987] 0.1. No. 2315 (H.C.);

(c) the appoinhnent of a receiver is very intrusive and should only be used sparingly, with
due consideration for the effect on the parties as well as consideration of the conduct
of the panics: 1468/21' On~nrio limited v. 663789 On~ariu Ud., 2U08 CanLf f 6G 137
(4N S.CJ, (2008] 0.1. No. 5090, 200R CanLl l 66137 (S.C.I.), refercing to Royal Dank
v. Cl~ongaim lnve.stmenls L1~1 1997 CanLll !2112 (ON S.C.), (1997), 32 O.R. (3d)
565, [ 1997) O.I, No. 1391 (Gen. viv,);

(d) in deciding whether to appoint n receiver, [he court must have regard to all the
circumstances, but in particular the nature of the property and the rights and interests
of al l parties in relation thereto: Bank of No~~u Seoiia v. Freure Village of Clair Creek
1996 CanLfl 8258 (ON S.C.), (1996), QO C.B.R. (3d) 274, 1996 CanLI( 8258 (Oat.
S.C.J.);

(e) the test for the appointment of an interlocutory receiver is comparable to the test for
in[erlocurory injunctive relief, as set out itt RJR-MncDn~mld /i~c.. v. Canada (Ana-ney
Genera!), 1994 CanLll I l7 (S.C.C.), (199A] 1 S.C.R, 31 I ~t pares. 47-48, 62-64, I 1
D,I..R. (41h) 385;

(i) n preliminary assessment must he made of the merits of the case to ensure that
there is aserious issue to be tried;

(ii) it must he determined thacthe moving party would suffer 'irreparable harm' if
the motion is reposed, and 'irneparable' refers to the nature of the harm suffered
rather than its magnitude —evidence of irreparable harm must be clear and not
speculative: Syn~ex lac. v. Novopharm Ltd. (1991), 36 C.P.K. (3d) 129, ~ 1991 J
F.C.J. No. 424 (C.AJ;

(iii) an assessment must be mAde to determine- which of the parties would suffer
greater hAnn from the granting or refusal of the remedy pending A decision on
the merits —that is, the ̀ balance of convenience' See 1754765 Ontario Inc, u
2069380 Ontario lac. 2008 CanL[I 67403 (ON S.C.), (20U8), Q9 C.B.R. (5th)
214 az pares. 7 and 11. [2008] O.J. No. 5172 (S.C.):

(~ where the plaintiff's claim is based in Freud, a strong case of fraud, coupled with
evidence that the plaintiff's right of recovery is in serious jeopardy, will support the
appoinhnent of a receiver of the defendants' assets: LoGlaw Arands /.td. v. 77ror~ilon
(2009), 7R C.P.C. (Gth) 189, (2009] O.J. No. 1228 (S.C.J.).

[16] The appointment of a receiver for the purposes of preserving the defendnnPs assets as `
security for a potential judgment. in Favour of the plaintiff is, like o Marevn injunction, an
exception to the general principle that our courts do not grant execution before judgment. As
Salhnny L.J.S.C. observed in RyderTrurk Rental Canada L,id. v. 5689070n~ni•io Url. (Trualee

.. .. nf); above, at pare. 6; .. , , :. ~ . . .

[T]here: is always a risk that a judgment may never be satisfied. tt can also probably
be said that whenever A claims money from B, it is `just' or 'convenient' or hoth
that o receiver be appointed or an iulorl~~r~its~ty ihju~~clia~~ tw i~ssKd mvt(air~ing tltr
debtor from dealing with his nssetc.'t'het'ciurt;, I)6N'CYC~r; IWVC IN!~C[I7l`GI ~1ft;;7FtRY1
to grant to a creditor such extraordioury ndic~f, w•hteh i~, inxf~e~;t, ua~ r~ct•!cnlinn tic~orr
judgment unless then; is strong evidence the creditor's right ro recovery is in serious
jeopardy.... [referring also to Cht~el v. Rothhor~ (1982), 39 O.R. (2d) .513 at 533,
30 C.P.C. 205 (C.A.)]." ~

Followed in Srhenrbii r. Way (2010), 76 B.L.R. (4th) 147, 2010 ONSC 5176 (CanLll), 2010
CarswellOnt 8675 (Oat. S.C.J.) and Cer~cral Elerrrir. Cnnar/n Real Es~are I7nanc•ing !/nldinq Cn. v.
l.iber~p ~.ssisle~! hiving Inc., 2011 ONSC 4136 (CanLl l), 201 I CarswellOnl 5867 (Oat. S.C.J.).
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mer common law provided that the legal mortgagee could apply for acourt-appointed receiver. Sub-
Sequent mortgagees had equitable charges that only Courts of Chancery could en-~
force. With the merging of the English courts in 1873 and those of the Province of

:ution before judgment Ontario in 1881, the court permitted a subsequent mortgagee to enforce its security
iat the plaintiff's right subject to the rights of and without prejudice to the prior security holder who might
Lid. v, SG89070ntario initiate the appointment of its own receiver. There is now no prohibition against
3~5 (H.c.);

subsequent security holders from invoking the jurisdiction of the court to appoint a
~e used sparingly, with
leration of the conduct receiver.

t., 2008 CanL1166137 The purpose of a court appointment is to preserve and protect the debtor's
ereRin~~oRoyntaank property pending judgment between the parties and, after judgment, to enable the
(1997),. 32 O:R. (3V) judgment creditor to collect in situations where there are legal impediments irr en-

forcing judgment. In exercising the jurisdiction, the court reviews the need fox ju-~ave re~arcl to all the
he rights and interests dicial intervention of an extraordinary remedy or the risk to the security holder or

Viltnge of Cfaie• Creek to general creditors. If there is no need' or purpose of a court appainttnent to collect
96 CanLll 8258 (Ont. R debt, then there may he need to preserve and protect the:debtor's property pending.

a change of management without a sale. From the point of view of all stakeholders
~paruble to the test for in a receivership, the court becomes the supervtsorto the determination of priorities
-. v. Canadn (Atta•iiey
ras. 47-48, 62-64. ~ i i g of creditors, to the realization of the assets either as a whole ~r piecemeal if necessary

and,. ultimately, to the distribution to the creditors. Irr short,Ee

the case to ensure that
The purpose of a general receivership is to enhance and facilitate-the preservation and realization

r 'irreparable harm' if ~. of the assets for the benefihof alI the creditors, including secured creditors.... The debtor's property

'e of the hlrm suffered y comes under the administration and supervision of the court, through the receiver and manager,

~mast be clear and not. which is the agent of the court and not of the creditors at whose instance it is appointed. This being

.P.R. (3d) 129, [ 1991 j ~ the case, [he integrity ofthe receivership process requiresthat the court perform its role as supervisor
in connection with what happens to the property that comes under its administration.

parties would suffer
pending a decision on ~ If the security holder has the right under an instrument to appoint a receiver,
'54765 o„rarro Inc:, u,. there is no apparent need for the court to exercise its jurisdiction under the general
coos), h9 C.B.R. (5th) court legislation. However, if the debtor's property is at risk, if the security instru-

ment does not contain adequate powers for the receiver, if the security holder or its
f fraud, coupled with ' privately appointed receiver is having difficulty in enforcing its security against the
~aray, will support the debtor or in dealing with competing claims, or if the security holder has intentions
mods Ltd. v. Tkorn~on

of purchasing the debtor's business in a public sale,~9 then the court will intervene

defendant's nssets as ~ and appoint a receiver. However, in Macotta Co. of Canada v. Condor MetaC Fab-

4areva injunction, an ricators Ltd, et a1.,70 the Alberta Queen's Bench criticized the practice of lenders
i before judgment. As applying to the court to confirm the appointment of a privately appointed receiver
Onlnrio ffd. (Trustee when it was unnecessary•

3. It can also probably One can speculate that the real purpose of such an application is to clothe the appointed receiver

• 'convenient' ur both with the authority of the court, which may tend to dissuade other creditors and dispossessed debtors

issued restraining the from looking too deeply into the actions of debenture holders.

e never been prepared ~
:t, an execution before
-recovery is in serious _ __
O.K. (2d) 513 at 533, 68 Hmnitmn Wentworth Credit Unron Ltd. (Llquida►or o~ v. Courrcliffe Parks L.td. (1995), 23 O.R. (3d)

781, 32 C.I3,R. (3d) 303, 1995 CazswellOnt 374 (Ont. Gen. Div. [Commercial List]).
S 176 (CanLll), 2010 69 Great Attan~rc &Pacific Co. of Canada v. /167970 Ontario lnc. (2002), 37 C.B.R. (4th) 277, 2002
racing Nolding Cv, v. CarswellOnt 3198, 2002 CanLll 12215 (Ont. S.C.J. [Commercial List]).
57 (Ont. S.CJ.). 70 (1979), 35 C.B.R. (N.SJ 144 at p. 148, 1979 CarswellAlta 178 (Alfa. Q.BJ.
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As indicated, the court is concerned that a court appointment discourages gther
creditors from investigating and challenging the security holder and the receiver's
conduct throughout the administration. By their very nature, court appointments tend
to be more expensive and time-consuming than private appointments. Additionally,
the court appointment protects the security holder who invoked khe appointment in
the first place against the receiver's conduct, and the receiver is generally protected
as the court's ofticer if it acts in good faith and in a commercially reasonable manner.

(i) Situalioias Where the Court Will Appoint a Receiver ared Manager

There are generally two types of cases where the court will appoint a receiver.
rirst, a security holder who has a large c~rnmercial debt to collect under its security
will most often invoke the jurisdiction under section }01 of the- Courts of Justice
Act," and where applicable, under subsection 243(]) of the: Bankruptcy a►ad Irisol-
ve~acyAct. The overriding consideration in making a court appointment is the pro-
tecli~n and preservation of the propertypending judgment. The security holder wants
to preserve and protect the property so that it wi ll be able to realize upon the property
in payment of the debt.7z There. are no restrictions as to the type of case wherein a
receiver may be appointed to recover a comnterc;ial debt..

Second, the court may also appoint a reccivec in favour of anyone who can show ~
a sufficient interest in property of another, apart from being a security holder with
a debt to collect, to preserve, and protest property as ~n interim preservation order ~
pending the conclusion of the litigation: In these situations, the court. has jurisdiction
under section l0l of the Courts of Justice Act, rule 45.01 on the Rules of Civil 8
Procedure, and in cases where the defendant debtor is insolvent, the court has ju-
risdiclion under section 47 of the Ba~akruptcy and Insolvency Act."

The court will appoint a receiver and manager in many different situations:

(1) in the: enforcement of a mortgage on commercial property;74
r

(2) in the enforcement of a security agreement under Personal Property Security
Act legislation;

(3) in a partnership dispute.75 If a partnership is already dissolved, the court will
usually appoint a receiver almost as a matter of course. If a partnership is still

71 R.S.U. 1990, a C.43, amended 1994, c. 12, section 40.
72 See, for example, Cariodian Comrnercial Bank v. Gemcraft Lld. (1985), 3 C.P.C. (2d) 13, 1985

CarswellQnt 404 (OnL• H.C. where the,6ank's security wns in jeopardy,.. }
73 ~ Where the creditor claims that the debtor is insolvent, the case law under sections 46, 47, and 47J ~ ~ '

comes into play. See Chapter 16 below.
74 UttrleA Snt~inga~ Credi! Union v. F & R Urukers lne. (2003), 15 B.C.L.R. (4th) 347, 2003 BCSC 640

(CfmLlf), 2003 CarswellBC 1Q84 (B.C. S.C. [In Chambers)) where the court held that a mortgagee is
entitled to ap~wint a receiver as a matter of course if the mortgagor is in default under the mortgage.

See also Ross ~~. Aos.s Mini~ag Lrd, (2009), 57 C,B.R. (5th) 77, 2009 YKSC 55 (CanLlf), 2009
CarswellYukon 123 (Y.T. S.C.) where the debtor company was unahle to refinance the business, h1c1
no working capital, and had not been profitable for the last three years.

75 Kody Prupertie.s v. Ceirlennial Hotels Ltd (1995), 36 C.B.K. (3d) 241, 1995 Ca~swellOnt 946 (Oat.
Gen. Uiv. [Conunercial List)) where the court appointed a receiver to replace a general partner in a
limited partnership in order to protect assets as the general partner paid itself and a related company
substamial sums.
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scourages other subsisting, the court will appoint a receiver if there are special grounds;76

i the receiver's (4) by an execution creditor for the appointment of an equitable receiver in aid of

ointments tend # execution against a debtor;'
s. Additionally, (5) by shareholders of a corporation which is mismanaged;'" or in a shareholders'

appointment in _ _
orally protected ' Embree v. McCurdy (1907), 14 O.L.R. 325 (Ont. C.A.).

unable manner. See also P~'rbhai Esra[e v. Pirbhni (1988), 70 C.B.R. (N.S.) 175, 1988 CarswellBC 535, 1988
CanLll 3263 (B.C. S.C.); Vantreigh! v. Vanlreight (2005), 16 C.B.R. (5th) 277, 2005 BCSC 1165
(CanLlf), 2005 Csu'swe11BC 2602 (B.C. S.C.); Naramalta Development Corp. v. Therapy Genera!

or Pardrer Ltd, (2010), 67 C.B.R. (5th) 298, 2010 BCSC 590 (CanLii), 2010 CarswellBC 1072 (B.C.

S.C.).

point a receiver. See also CantamarHofdings Lld. v. Tru-VlewAluminum Products (1979), 23 O.R. (2V) 572, 31

lder its security
C.B.R. (N.S.) 261, 1979 CarswellOnt 238 (On[. H.C.);

See also Ju L~~nne Cnterprtses Ltd. v. dallo Enterprises Ltd. (2000), I I B.L.R. (3d) 276, 2000
Hurts of Justice BCSC 1676(CanLll),2000CarswellBC2349(B.C.S.C.)wherethecounheldthatitwasinappropriate

ptCy and I~tsol- to wait out the litigation amongst the partners and appointed a receiver where there were serious

netlt IS the. pro- allegations of misconduct and where the partnership relationship was wholly dysfunctional.

ty holder wants See also Red Durrlto L.td. v. Hussain (2007), 33 B,L.R. (4th) 205, 2007 BCSC 1277 (CanLll),

~onthe property
2007 CarswellBC 1936 (B.C. S.C.) where the court appointed a receiver to sell the business in a

dissolution ofa partnership.
case whefein a ~ See also McKnlghr v. H~erchlsun, 20l I BCSC 36 (CanLll), 2011 CarswellBC 41 (B.C. S.C.).

See also section 31 of the Executlon Act where the court may appoint a receiver of a partner's

who can show shape of profits.

•ity holder with. 76 See Jo Lynne Enterprises L,rd. v. Dallo En~erprfses LId. (2000), 1 I B.L.R, (3d) 276.2000 BCSC 1:676

serval on order
(CanLIt), 2000 CarswellBC 2349 (B.C. S.C.) citing Lindley & Bnnks Orc Partnership, l7th ed.
(London; Sweet &Maxwell, 1995), But see Koffman v. Filer (No. I), [1927] 2 W.W.R. 817, [1927]

has jurisdiction } 4 D.L.R. 604 (Bask. C.A.) and Koffman v. Fller(No. 2), [1927] 2 W.W.R. 819, [1927] 4 D.L.R. 604
Rules of C[vil at 607 (Sask. C.A.). If the partnership is dissolved, the retiring partner no longer has any interest in

ie coul'L his ju- the psuCnership assets. The courtwiit nokappointareceiver in this case.

77 See Rule 60.02(I)(d) of the Rules of Civi! Procedure. See Chapter l5, Special Types of Receiverships

t situa[lons:
"2. Appointment of Receiver by Way of Equitable Execution under the Courts of Justice Act".

An execution creditor holding a judgment from another province may be entitled to a Mareva
injunction and the appointrnent of a receiver in aid of execution if it can show the debtor is removing

assets from the jurisdiction: NEC Curp. v. S[eintron /nteneationnl Elec~ron[cs l.~d. (1985), 52 O.R.
operty Security ~ (2d) 201, 1985 CarswellOnt 596{Ont. H.CJ. '

78 See B.C. Pvwer Corp. v. A.G. (13.C.) (1962), 38 W.W.R. 577, 34 D.L.R. (2d) 196, 1962 CarswellBC

the court W 111
7 f (B.C. C.A.) where the court stated that, in a shareholders' dispute, it had power to appoint a receiver

•tnership is still
and manager for the shares or an injunction restraining the shareholders and, if there was some

breakdown in the management, the court would intervene and appoint a receiverover the management.
See Stroh v, Millers Cuve Resources /nc. (1995), 55 A,C.W.S. (3d) 895, 83 O.A.C. 202, 1995

CarswellOnt 260 (Ont. Div. CL) where the court initially installed an interim receiver to invesligale

'.C. (2d) 13, 1985 but then, on n subsequent application, stayed the appointment pending an appeal.
See also Drysdale v, Lang (1993), l6 O.R. (3d) 183, 1993 CarswellOnt 436, 1993 CanLll 5486

is 46, #7, Ind 47: h~ ~
.~

~ ~ (Onf: Gen, Div.) where in an oppression ~erpedy'action and a claim for the appbintmerit af•a~r~ceiver;

the plaintiff shareholders were able to transfer the action to the Commercial List. In Ontario, these
1, 2003 BCSC 640 types of remedies are generally heard by judges sitting on the Commercial List in Toronto, although
that a mortgagee is the Commercial List does not have exclusive jurisdiction.
der the mortgage. ~ 5ee Credit Faicler Franco-Cnnadien v. C.S.W. Isnterprises Ltd. (1986), 54 Sask. R. 97, 1986
55 (CanLll), 2009 CarswellSask 572 (5ask. Q.B.) where the applicant shareholder of SO percent applied for the appoint-
e the business, had ment of a receiver where the managing partner was acting to the deViment of the applicant but, in

view of the other available remedies including a share purchase, the court declined the appointment.
.wellOnt 94G (Ont. See a{so Saskatchewan Hui+sing Corp. v. Gabriel Housing Corp. (1998), 174 Sask. R. 200, 8
eneral partner in a C.B.R. (4th) 93, 1998 Carswell5ask 77 I (3ask. Q.B.) where the provincial housing corporation brought
a related company an application for the appointment of areceiver-mnnager of a non-profit corporation that administered

publicly funded housing under the oppression remedy of The Nar-Profi~ Co~porarions Act In this
a
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dispute where there is a "hopeless deadlock";79
(6) by unsecured creditors whose remedies at faw are inadequate;XQ
(7) by a purchaser who seeks to rescind a contract;"'
(8) by a purchaser in an action for specific performance pending the determination

of rights;H~
{9) by a party to An Action where it is necessary to preserve and protect the

property that is in dispute pending a declaration or a judgment"' or the reso-
lution of the amount outstanding to the security holder;""

(10) to receive rents and profits under leases and to manage the property in ac-
cordance with ownership in the case where the tandiord refuses or neglects
tc> collect the rents and perform the covenants to repair and insure the prop-
erty;~s

(I I) where the landlord advises the tenants to ignore a notice or attornment from
the privately appointed recever;a~

(]2) to collect receivables in the situation where they are in peril, namely more
difficult to collect as time passes and where the. receiver can sue in the debtor's
name and complete settlements;"'

case, there was systemic mismanagement of the program, failure to establish appropriate policies and
procedures for insuring thAt the housing goes to those most in need, failure to set proper rent and
collect arrears, and fnifure to set a proper maintenance program.

See also Pitkmti NatJun v. Piikani Energy Curd. (2010), 73 B.L.R. (4th) 87, 201A ABQB 352
(CunLlq, 2010 CarswellAlta 1057 (Alta. Q.B.) where the court appointed an "interim. conservaror"
pending a full hearing on a receivership application.

79 Rank of Nuva &~o~in v. Del Grande (I 994), 76 O.A.C. 31, 1994 Carswel IOnt 18 18, 1994 CanLl l 1333
(Ont. C.A.Q.

KO Uerby & Ca L[d. v. Weldon (No. 2) (1988). [ t 989] 1 All E,R. 1002, [ 1989] 2 W.L.R. 412 (Ertg. C.A.).
In L.obfaw Bmnds L~tl. v. Thomson, 2009 CanLll 12803, 2009 CarswellOnt 1588 (Ont. S.C.J.),

the court appointed an interim receiver where an unsecured creeliror established that the defendant had
defrauded it of large sums of money and that its right of recovery would ba serious jeoparcly if a
receiver were not appointed. In this case, the purpose of the appointment was to locate, investigate,
and monitor the defendant's property and ;;, secure access to his books, records, documents, and
information.

81 CrGbs r. Uavirt (1875), L,R. 20 Eq. 373 (Ch.).
82 Gxcelsior Construdfon Co. Lld. v. Hinch, [1939] U.W.N. 285, 1939 CarswellOnt 200 (Ont. H.CJ.
83 Sec, for example, Tree Savers lii~erna~iona! l.ld. v. Savuy (1991), 81 Alta. L.R. (2d) 325, [1991] b

W.W.R. 84, 1991 ARAB 3952 (CanLlt) (Alta Q.B.), appeal allowed in part (1992), 84 Alta. L.R.
(2d) 384, [ 1992] 2 W. W.R, 470, 87 D.L.R. (4th) 202 (Alta, C.A.) where the cowl appointed a recei ver
to protect the plaintiffs interests in a situation where the defendant, a former employee, had breached
his fiduciary duty and set up a competing business with the plaintifL ,

. - ..' See al§o KL~g (T6wnshiNy v. Rolex Fgml: Co: {1992): ff n.R. (.34)'457, 90 D.L.R. (4th) 442 1492 ~ ` , .
CarswellOnt 216 (Ont. Gen. Div.) where the court nppoi~ted a re~.eiver ut the request of a township
and in the public interest, not to enforce its judgment, but to oversee the removal of waste.

R4 Buychuk i~. Hiaiter!!ne Trucking (B.G) UrL (1997), 122 Man. R. (2V) 114, 49 C.II.R. (3d) 95, 1997
CarswellMan 429 (Man. Q.B.).

85 Ha~•i and others v. Emelkirk lyd., [ 1983] 3 All E.R. I5, (1983] I W.L.R. 289 (Ch. Div.) considered in
Clayhupe Properties Ltd, v. Eva~ts and nnulher, [ 1986] 2 All F.R. 795, [ 1986] 1 W.L.K. 1223 (C.A.).

8G Uval~te bmeshner~~ Cu. v. 754223 Oninrio Lrd. (1997), 45 C.B.R. (3d) 315, 1997 CazswellOnt 365
(Ont. Gen. Div.) where the court conTinned the appointment of a private receiver, directed the '~
rnortg~gor to deliver control and possession of the property, and entitled the receiver to exercise all
rights and powers granted under the mortgage.

87 Cnrdi~in! Msurnnce Co. ~~. Meirde~ Hnldings (Cunadn) [.Id. (1984}, 26 A.C. W.S. (2t1) 194 (On6 N.CJ.
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(t3} in circumstances where companies are intricate}y involved with companies

already in receivership, the. court can appoint a receiver;R"

(14) in the context of an application under the Companies' Creditors Arrangement

Act, the court can appoint a receiver to protect all the creditors, including the

secured creditors during the process"9 or upon the restructuring being termi-

nated;

88 Ed Mrrvish F.nterpri,ses Ltd, i~. Stinsa~ tlu.srylrnlip~ her.., 2(1f}7 G'i¢s~vellOnt 7332, 2007 CanL1148638

(OnL S.C.J, [Commercial Lisi]), referr~~J to iii {1'esf1.B A+"i.'7u1[Htk~ Branch v. Rosseau Resort Devel-

opnrents laic. (2009), 59 C.B.R. (5th) 30;1, xl)g9 CnCswc110~st C 1 H2, 2009 CanLll 55120 (Ont. S.C.J.

[Commercial List]).
89 Prior to the amendments to Uie legislation in 1997 providing for the appointment of a monitor, section

1i,7, it was common for the court to appoint an interim receiver under ttie Courts of Justice Act or

similar legislation coveringthe administration ofthe courts to protect the assets pending the completion

of the debtor's resWcturing, The receiver in these cases was appointed to preserve and protect the

assets, not to take possession and operate the business. See, for example, First Treasury Frnancin!

lnc. v. Cango Petroleums lnc. (1991),J8 D:L.R. (4th)' 585, 1991 CarswellOnt i70{Ont. Gen. Div.);

Re Ursel htveslments Lld. (1992), 97 Sask. R; 170, [1992] 3 W.W.R.. 106, 89 D.L.R. (4th) 246 (Bask.

C.AJ,allowing an appeal: front (1990); 2 C.B.R. (3d) 260, 1990 CarswellSask 34 (Bask. Q.B.); Roya!

Bank of Canada v. PerfeGiorr Foods Lid. (1991), 90 NFld. & P.E.1,R. 302, 280 A.P.R. 302, 1991

CarswellPEl 1 16 (P.E.I. T:D,) where the courtdismissed an application to appoint a receiver.

Despite the fact. that the legislation now provides for the appointment of a monitor, iC is still

common for the court co apppint the monitor or some other insolvency .practitioner as un interim

receiver during the restructuring process: see, for example, Ruya6 Bank x Fracmas7er Lrd. (2000), 79

Alta. L.R. (3d) 72, [20~(?} 7 W.W:R. 486; 2000 CarswellAlta 187 (Alta. Q.B.); The addition of an

appoin[menCof an interim receiver adds another layer to the costs of the restructuring, even where one

insolvency practitioner acts:in both capacities. Alternatively, the creditors can apply to the court to

give the monitor expanded powers of an interim receiver.

See Cumntunfry Purk Ventures /nr. v. Canadian Imperfa! Bank of Commerce (2005); 1 l C.B.R.

(5th) 75, 2005 3KQB 294 (CanLll), 2005 CarswetlSask 442 (Bask. Q.B.). Iman earlier proceeding,

the major creditors applied unsuccessfully for an interim receiver, but were met with the argument

that the debtor needed some time ro develop a plan of reorganization: Comrnunrty Purk Ventures Inc.

~, v. Canadian lmperla! Bank of Commerce (2005), 8 C,B.R: (Sth) 34, 2005 SKQB 24 (CanLTi), 2005

CarswellSask 22 (Bask. Q.B:). Where a receiver is appointed under subsection 47(1) of the Banluuprcy

and Insolvency Acr, the court transfers the reorganization of the company from management to the

receiver. This is a major shift of protection to the creditors. See also Re Ravelsmn Corp., [2005] O.J.

No. 1643, 2005 CanLll 13813, 2005 Carswe110nt 1619 (Oat. S.C.J. [Commercial Listj) where the

court granted protection to the debtor under the CCAA, and then proceeded to appoint an interim

receiver unAer provincial legislation and under subsection 47(t) of the Bankruptcy and Insolvency

Art. For all intents, the debtor lost control ofits being able to restructure to the court-appointed receiver,

See also Re SLMSufr /nc. (2003), 4 C.B.R. (5th) 102, 2003 CarswellOnt 4402, 2003 CunLll

31612 (Oat. S.C,J.) whereon an application to wntinue the Proceedings under the CCAA, the debtor

' ~ ~ ~ 'company failed to demnnstratethat it acted~ln good faith'and•with due~diligenee and, as a result,'tfie

court appointeA an interim receiver under the Qankrup~cy and InsolvencyAcl and the provincial general

legislation.
See also Re T iger Lease Inc. (2006), 12 P.P.S.A.C. (3d) 62, 26 C.B.R. (5th) 7, 2006CarswellOnt

6741 (Oat. S.L.J.) where the court appointed the monitor as the receiver under CCAA proceedings to

protect the creditors and gave the receiver power to apply to the couR for directions. Here, thereceiver

brought a motion for a declaruUon as to the validity of security interests and for an order approving a

proposed distribution,
See also Re Fracmaster Ud. (1999), 11 C.B.R. (4th) 204, 1999 ABQB 379 (CanLtl), 1999

CarswellAlta 461 (Alta. Q.B.), appeal dismissed (1999), 11 C.B.R. (4th) 230, 1999 ABCA l78

(CanLtl), t 999 CarswellAlta 539 (Alta. C,A.) wherein the context of a motion to approve the sale of

the debtor's business under the Companies' Cretlilors Arrangement Act, which was dismissed, the
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(15) pending an appeal. to the Court of Appeal from a judgment at trial.'0 IF the
court is satistied that there may he insufficient assets to satisfy the judgment
if the debtor were unsuccessful, the court may appoint a receiver.y' In these
situations, the court considers whether the property is in peril or wasting,
whether there are irreparable damages, and the costs of the receivership if an
appoinUnent is made;"

court appointed an interim receiver to make recommendations with respect to the sale of the business.
Subsequently, the interim receiver brought a motion to approve the sale of the business: Re F~acmas~er
Lid. (1999). EJ C.B.R. (41h) 217, 1999 ABQB 42S (CanLll), 1999 CarswellAlta 47.5 (Alta, Q.B.),
appeal dismissed (1999), 1I C.B.R. (4th) 230, 1999 ABCA l78 (CanLfl), 1999 Carswell Alta 539
(Alta. C.A.).

.See also Re Skydome Corp. (1998), 16 C.B.R. (4th) 125, 1998 CarswellOnt 5914 (Ont. Gen,
Div. (Comme;rcial List]) wherein the context of an application [o extend an orcler under the CCAA,
certain xecured creditors unsuccessfully brought an application for the appointment of a receiver and
for. the immediate sale ofthe Skydome.

See also 1./~. Propco Holdings (Oruaric~) 36 LId, v. I22S851 Ontario Ltd., [2002] O.J. No. 1667,
2002 CarswellOnlbfil3 (Ont. Uiv, Ct) where therewas sufCcient evidence before the court to show
that [he secured creditor's security was in jeopardy.

Similarly,. in Re Conndian Airlines Cor/~. (2000), f 9 C.B.R. (4th) }, 2000 CarswellAlta C22,
2000 CanLll 28202 (Alta. Q.B.), the major secured noteholJers birought art application to l iR the stay
of proceedings and for the a~poinlment of an interim receiver with power to negotiate the sale of the ';
assets, The toad held that the appointment of a receiver was premature »nd the appointment would ~~
negate the effect ofthe stay and thwart the purposes of the Act: The outcome mayhave been differenC '~
had the noteholders requested the appointment ofan interimreceiverwithout suchpowersto negotiate
a sale of the assets.

Compare the tests: under section I Ol of the Courts of Justice Act, the Cest ro appoint a receiver
is where it is just or convenient whereas the test under subsection 47{I) of thz t34nkrupicy and
In,s~lnency Act is whether such an order is necessaryfor the protection o~ the debtor's estate or of the
interests of the secured creditor.

90 En:br•ee v. McCur~ly (1907),. 14 O.L.R. 325 (Ont. C.A.).
See also Bee Chenticof Co. ~t P(a,s~it• Parnt & Fintsh Specrat~ies Ltd. (1979),. f3 C.P.C. 131,

F979 CarswellOnt 468' (Ont. H.C.) where the court was satisfied that the defendants were carrying on
activities That were expressly forhi~cien by an injunction which had been granted as part of the
judgment For related pmceeclings, see (1978), 9 C.P.C. I00, 1978 CarswellOnt 478 (jurisdiction to
appoint a receiver pending an appeal deferred), and (1980), IS C.P.C. 288, 1980 Cnrswe110n1 351
(C.A.) [leave to appeal refused 1980 CarswellOnt 1514] (where the court in dealing with an appeal
Frain a contempt order held that affidavits based. on information and belief can be adduced on an
application to appoint n receiver).

9 I Waher E. Heller l~inancinl Carp. v. American General Supply of Cnna~ln (1969) Lrd. (1986), 56 O.R.
(2d) 257, 30 D.L.R. (4th) 600, 1986 C:uswellOnt 422 (Ont. C.A.) where the appellant following
judgment ceased doing business in Canada and sold .many of its assets. The court concluded that as
the appellant ivas disposing'o@ its'~ss~ts in a manner different from~its usual course, areeeiversfibufid•
be appointed but, in the circumstances of the case, the court ordered pt~ymenl into court in the Amount
of the judgment and costs. Similarly, on a motion for security for costs, the court will not engage in
extensive and speculative inquiries about the availability of assets where it is alleged that one of the
parties has insufficient assets to pay [he costs: 67/122 O~uario Lrd. v. Canadian Tire Ca7,;(1993),
l5 O.R. (3d) (5, IQ7 D.L.R. (4th) 207, 1993 CarswellOnt 466 (Oat. C.A.).

92 See, for example, Re Wnrdlaw &Whittaker, [1970] I O.R. 86, 1969 CarswellOnt 957 (Oat. C.A.);
Goldex Mirtes Ud v. Revill; Probe Mines 1,td. v. Colder Mbies Ltd. (I 974), 7 O.R. (2V) 216, 54 D.L.R..
(3cl) 672, E974 CurswellOnt 871 (Oat. C.A.) (refused); Kniz v, Kntz ei al. (1975), 21 C.B.R, (N.SJ
226, 1975 CarswellOnt 127 (OnL S.C.) (refused); Kntz v, Kn~Z et al. (1976), 22 C.B.R. (N.S.) 198,
1976 CarswellOnt 6S (appointment made); 77m v. Lai mid Harry Inv~s. Ltd. (1984), 53 C.B.R. (N.S.)
80, 1984 CanLfl 446, 1984 CarswellRC 575 (I.i.C. S.CJ (refused); C~rdinn! lnsurm~ce Cn. v. Mendez.
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at trial,"' If the (16) in a matrimonial dispute, the court can appoint a receiver over the assets of

fy the judgment one party for the purpose of selling them to permit an equal division of as-
eiver,~' In these sets;93

eril or wasting, (17) in the context of bankruptcy and insolvency, the court can appoint an interim

~ceivership if an receiver in several different situations including an appointment to protect the

interests of security holders who have or are about to send a notice of intention

to enforce their security;^

(18) in the administration of a deceased estate, the court can appoint a receiver
sage oe the business. where the executor has improperly managed the estate95 or where the executor
ness: Re Fracmasler
1a 475 (Alta. Q.BJ,

becomes bankrupt;96 oc rather Lhan appointing a receiver, the court can appoint

9 CarswellAlta 534 a monitor who would "monitor" the actions of the executors, ensure that the
dispositions were consistent with the proper administration, comply with the

ant 59 4 (onc. Gen. tc;rms of the order and otherwise be faithful. to the responsibilities of an officer
er under the CCAA, Of the COUtt;90
ant of a recei ver and

(t9) in the context of Securities Act legislation, the court can. appoint a receiver to

002J O.J. No. 1667, protect investors;"

re the court to show (20) in a franchise,. the court can appoint a receiver where the: franchisee is in
breach of making payments,. in breach of a security agreement and in pay-

~ CarswellAlta 622, menu regarding provincial sales ta~c ~y
:anon to lift the stay
~tiate the sale of the
appointment would

Section 1-01 of the Courts of Justice Act also gives the court jurisdiction to grant

have been different an injunction. However, the purpose of a court granting an injunction differs from
powers to negotiate the purpose where it can appoint a receiver. An injunction restrains a person who.

has already interfered or is about to interfere, whereas the appointment of a receiver
~ appoint a receiver restrains both the plaintiff and the defendanC from. interfering with the business.
he Bankruptcy and ¥
~or's escace c>r the ~

,
Furthermore, an injunction does not oblige the court to supervise the debtor s bus-of
ness as does the order appointing a receiver. The court may both appoint an interim

79), 13 C.P.C, 131,
its were carrying on
nted as part. of the
478 (jurisdiction to
.0 CarswellOnt 351 --
ling with an appeal Holdings (Canada) Ltd. etal. (1984), 2b A.C.W.S. (24)190 (Ont, H,C.) (appointment made). See also
i be adduced on an Chapter IS "2. Appointment of Receiver by Way of Equitable Execution Under the Courts of Justice

Act".
:td. (1986), 56 O.R. Rather than appoint a receiver pending the appeal, the court can order security for costs.
appellant following 93 Balrc v. Balic (2006), 59 B.C.L.I2. (4th) 222, 271 D.L.R. (4th) 729, 2006 BCCA 335 (CanLll) (B.C.
K concluded that as - C.A.), leave to appeal refused (2007), 2007 CarswellBC 368 (S.C.C,). Qn appeal to the B,C. Coutt of
e, a receiver should' - Appeal, the appointment Was reversed'for different reasods. ~ - ' '
court in the amount 94 As set out in Chapter 16, the court can also appoint an interim receiver pending an application to place
t wilt not engage in the debtor in bankruptcy, pending an appeal From a bankruptcy order and during a formal proposal
:ged that one of the proceeding.
Tire Curp,.(1993), 95 Re Begird (1913), 4 O.W.N. 720, 9 D.L.R. 842, 1913 Cazswe110nt 52 (Ont. H.C.).

96 Harrold v. Wallis (1862), 9 Gr. 443, l 862 CarswellOnt 83 (Upper Canada Ch.).
nt 957 (Ont. C.AJ; 97 Re D'Angelo Estate, 2010 ONSC 72A4 (CanLll), 2010 CazswellOnt 9868 (Ont. S.C.J.).
(2d) 216, 54 D.L.R. 98 Grndsey Estate v, Strategic Metals Corp. (2010), 67 C.B.R. (5th) 88, 2010 ABQB 242 (CanL11), 2010
), 2] C,E3.R. (N.S.) CarswellAlta 641 (Alta. Q.B.), appeal dismissed (2010), 27 Alta. L.R. (5th) 24I, 69 C.B.R. (5th) 42,
C.B.R. (N.S.) 198, 2010 ABCA 191 (CanLll) (Alta. C,A.).
t), 53 C.B.R. (N.S.) 99 Prrme Restaurants of Canada /i~c. v. 1470568 0~ttario Ltd. (201 I), 73 C.H.R. (5th) 257, 201 I ONCA
ance Cn, v. Mendez 9 (CanLll), 201 l CarswellOnt 126 (Ont. C.A.).
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receiver and gran[ a pre judgment injunction restraining the defendant and others on
notice frvm interfering with its ol'Picer.~f0

The security holder may also invoke the coc~rl'~,~E~r;sc~«:~o~a .r chi s~~urt,y i~~-
slrumcnt is silcntwith respect to the right t~f !!te st:~~iriky Iz~~irlGr In uprc~inl a recriver,
Moreover, if the security instrument ~7rr~vicies •for tlt~ alips~intn~cni c,f y receiver ht»
with unsatisfactory powers in the eveq~ c~C~n!(trt,~*T11GR1, ihC SCCItF'Eiy I'iifltlCl' gTftY fllU
wider the jurisdic(ion afforded by the ~i~rtrts. ~a/'Justic~ ~ic1 fear Qtr ap~ni~ttrtic~nt ~~f
a receiver.

If the security instrument provides Il~:it t~~e sccuria.y li~lr~e.r m~xy ̀ 'take ~Y~ses~
lion" of~ the debtor's properly, such as in ti c case o!'rcn( nrc~~~erly s~~uri~q, yr vwlticre
the security holder may appoint a receiver undrr the iitstrurn~nt ~.c~ tike pe~~ssi~>rt
prior to uny apPJie.tlie~n fc+r a~ ecxm•a~pa>irilcd receiver, the secc,rity b~l~~r or its
receivor tnu~~ i~tc►u• dillirult.i~:s in cnfch-a:in~; ihes rights undrr the su:urity. Such pr~h-
lcr~~s wc~ut.d iflelude; in rn~sre~a~e rot:tivershy~s, ecttusing the tenants 1~ a~lt~rn tc~ ~Itc~
receiver, ef'fectir~g distress rights or a{her proceedings Tor the collection of rent,
~~CFCLl1{l~', t1CO;~SCS. YeT104VlIt~,[; Ic`85CS, 111(I ~i~7~;~'ating the business. In other business re-
~iiVcrshi~►s. the hcc:urity holeier car ri:~'~:iver may confront utilities, Crown liens, and
exec:uli~~n cr~eclitnrs while in pns~rsic~n of the debtor's property. In order to obtain
sai~ie scruhlvncc of rnr1Cr. the sccttri~y holder may bring a motion to the court foi• a
~~tyurt apnnintn3cizt car fttr e~nFirtttalion of a private receiver with attendant powers.
"Cite c:ai~rt m~~~l he suRisi,icd tJtat fhc:re is a valid reason to appoint acourt-appointed

lft(~ S~ti•.liinexamplc,iTmrkn/'M13ourrralv.+S~r~H•purl.td.(19NI),3:iU.R.(2dy<)7.1981 Cttrswelli)it17.Ofy'
r{.~+n. S.C.), whim um Ct~uri apr~.~intcd a ceceiv~f ~e~iih the };o~uerlo u~lt and subseyix;ptly grnnicxl :u~
iiijui~i~1 iurl n~atriinin~ ~~rc: Jelxn~ I'run► disrxnitt~t of itq tu:uNxextt!pt iit I!w nnitit~~rye~)slnce nf!>usiiu~ss_
C'uiu~uirc, h1~vr. v~:r, Car{f~drr~itizHr 1.{(e Asvitr. ! n, v. Sft'tS(ki O~v. l:~c1. nt ul {_ I~)K~t f. 53 0.13'.12. (N,S. y
I:tS, f<)Kd C'arsav~:llt?ul !X? f(7n1. N.C:J~ ~M+Ks io [ylpi~xt ~rnnted wlwi+: tNc cn~~rt disrr~Is~d itn
npp]ic~Nion to :tF~p~,int: an inleri in rcaci ver lu ~~:4ri Vr. dtc. mtNs.ynd profit: iN h rrisii7kn~r ;tatfieq. Iq At is
case, IhC ~tOrtg~gCC COUId tlOt dC1170nStfllle (haul HAtI A 6Iti1Il(;/rr7lltfl,frtl'iC.C.tse ait(I 131!1! till! S1`Cil~l~y
wus n1 t irk ao aR tc~ cr>rrw within tiu: Ccv1 ntta~?led In Cr~sz:x of titurcr~r injuacfii~nti ~ ~ Mart~~u.(:v~nrlxuriri
Nui~rrr;~ S,A. v. lctriyr~r. Rrr(k .Gi+r~tirt~s S;~l. {Z.~T:S}, (~gBt1] 1 All E,R. 213. ~ I975~ :, i.lt~y~rJ'z Rrp.
50~ {fig, C'.A.}~ ~uut rGy fiub~itucafty dtvckuprd In wwel~fwidr ir~jusn riq~tg ~l)rrt~a. cU' Cu. l.~d. ~~.
Wrldrir~ fNr~. 21. (19li~J~ 1 rtlt Glt. Itfp2: f J9K~'~ 2 W.L.R. Al2 (Gr1g. ~.A.t; fim m1Wc~ pn~c.~~cllags
wimne ~Ik ctin~r! hrld Thal it bus the ~rrwer to or'tl~r ttie triinAfi+l' rat re~.civcrshi~ a~c1s lyfim sine
Juiiysliceinii ro another, sc~! Ue•rt~y ~f i`o. l.rr~ v, ii~'~l~tnrr (Nn_ 6). (I~1U~ 3 Alt F...k. ?ti3 {fig. C.rk.)~.
Tn ~ti~: mu}uu'a view, II1T5 CikCC: ({CPf'IVL'.3I~1L' ill!)t'JQ~n~4Y Of`11S M~}I14 (171(11`1' f.Ik: SCi:UYI~y' 1ft0.I ~1I~Cl`A If II)
.1 tiifp~fior~ no tx~il~.~ Ub~n an um:~~cuce~i cndkor. If ihesoeurlCy i~ ~~nl in di~ame, the sceurilyhulilt:r
shnuld not hair to meet rlie «~st of R~1n~x+vr inJunctic,ns when it r~~ks ita~ C~~un np~araintm~nt of .s
rec~iuor.

9'}t~ consicluNk~ns In eru~iriiig r~ pten+rv7rinn ontcu• arc identical tee thusr in gruxtipg nn in+~~r.
11h'uluCy lnju~teli~stl, Almtay. estnhlisliitl~ u ~rPlrnnfarle cAse; deciding wh~ctlibr t]u~ u~~liixnt wn~rid

. ` ~uflrr~iiTt;~u~rahlc htu~iY if ao. i»)unetiti~t is ntrt Fnmte<1 m1d'daYermining the'ttinla~tce of r~ttwcAieucr: '
l~ihllV-~lrnrtr~u ~k {~r(~lil C:rnr~mcturx l.hl: t~. ~16+►~ hrrasrmenrs.l,~d. { J 991).95 Sa:A. tt. '_' f 1.7 (:,f3.R.
(tit} ZItS; iSt51 C'an;wi~ll,Sti.Kkd2 (5ns~:. (?,13.>.

!n Lirrnrrrrl r, 4'atrrtti+li f (~'7R), I K <J.k. (Zd) fi56, i33 ~,L.[2. f3rt) ~4{l. I r~78 C;~r;;wefl(.?nt 113
filnf. S.C.f, Ih~~ +•Mute gromtt+tl rsn iajurk~iir~n iii n slttucli+aldem' .ti~irlc, hm dei:llut`:~ Io xprc~itu ai
receivrr an the h:zci~ llitlt it wqR utl eXpN.i)~ive pmcesa which, in (It~t eirc~~msl~utresof ~t~e a+re:, it wn3

4' ns~itt~r tarcassnry nar csn:niitd For i1~ pn~ta4Ki~)n of 1}K: gllfintffCs or inr thG c~ii~ptulY;
~' SlC'llt6'K1 I7S+17155 fJJ+tRfrtr ►~,t. ~~. 2136+}.'.eYf) U~uurio hit. I'~t}t}8i. q~) C.$.li. (Stlt) 21~. 2f1t3R

C:Arsivcllt)n~ 77f1$ ff~nt: S.C.J.) wlutre d ven~lnr in ~n(an'ing security a~+~ins~ iix puR:iirt~er nhiuiiud
t~or~„u> >,rp~„~~r~~~~~nt rrf inn Imrrfri~ rcaxiv~~runr? i ii f~iJunctl~m.
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:ndant and others on receiver in place of the private appointment such as in the case where a foreign court

is more likely to recognize acourt-appointed receiver rather than one appointed
.n if the security in- privately101 or that the privately appointed receiver could not properly fulfill its
o appoint a receiver, functions as a receiver.1Q2
ant of a receiver but Alternatively, the security holder may appoint a private receiver and then apply
irity holder may fall to the court for an order confirming the appointment and an order requiring the
the appointment nl' debtor to deliver up the property to the receiver. Through this method, the security

holder obtains the benefit of an out of court receivership while at the same time, it
r may "take posses- obtains the necessary orders required for the privately appointed receiver to admin-
:y security, or where inter the estate.103
~t to take possession
:curity holder or its
security. Such prob- (ii) Situations Where .the Court Will Refuse to Appoint a Receiver and Manager

ants to attorn to the
s collection of rent, The courtretains its inherent jurisdiction in exercising its discretion in deciding

n other business re- whether to appoint a receiver and manager.. As indicated above, the. court considers

:s, Crown liens, and whether the assets require protection and preservation pending, the trial between the

~. In order to obtain parl'ies. Whilethe security holder may have prima facie grounds for the appointment

on to the. court fora ~ of a receiver and manager, the. court has the discretion to refuse the order if there is

h attendant. powers, not sufficient prejudice, although this should not be a significant factor if the security

nt acourt-appointed holder is entitled to payment and enforcement of the. security.
The. court will refuse an appointment in the following situations:

z, I9st ca~•swenont~o6 {1) in the absence of strong evidence that the creditor's right to recovery is in
subsequently granted an Seitous jeopardy, that there is a risk that. the: assets will be removed before
unary course of business. ~ judgment, the court will not grant such extraordinary relief; ioa
(:1984),.53 C,B.R. (N,SJ
the court dismissed an

a mortgage action. In this 101 In On~nrio Devetop~tteru Corp. v. Ralph Nirhnlas Enterprises Lrd. (1985), 57 C.S.R. (N.S.) 186,
case and that the security 1985 CarswellOnt206 (Ont. S.C.), the security holder appointed a private receiver who was then
~s [see Mareva Cumpanfa temporarily ousted by an order giving possession back to the debtor. After reconsideration, the court
i, [1975} 2 Lloyd's Rep. appointed a receiver as ►he debtor was in a desperate Financial condition and the security in jeopardy.
ns [Derby & Ca I;~d. ~~. 102 In Export Development Canada v. !FM Filrn Assoriates Inc. (2003}, 242 Sask. R, 277, 46 C,B.R.
i; for related proceedings (4th) 254, 20(33 SKQB 469 (CanLll) (Bask. Q.B.), the court appointed a receiver under a security
ivership assets from one agreement where the debtor's assets were located in California as an order appointing a receiver
,II E.R. 263 (Eng. C.A.)].~ would be recognized and respected there.
security and places it in 103 Ontarfu Hydru v. Endacom 2000 /nc. (1995), 32 C.B.R. (3d) I K5, 2003 SKQB 469 (CanLll} (Ont.

;pate, the security holder Gen. Div.); Uvalde lnveshnent Co. v. 754223 Ontario Ltd. (1997), 45 C.B.R. (3d) 315, 1997
court appointment of a CarswellOnt365(Ont.Gen. Div.)whetethemortgagorrefused[oco-operatewilhtheprivatereceiver.

.104 Ryder Truck Rental Can. I.~d, v. 56&907 Ont. Ltd. (Tn~stee) (1987), 16 C.1'.C. (2d) 130, 1987
pose in granting an inter- ̀  ~ "' ~ ~• Carsw~IlOnt 383 (Ont. H.C.) where the creditor'moved for the appointment of a receiver to collect ''
:ther the applicant would the debtor's receivables as the debtor was in the process of winding down its affairs; 997724 O~itario
balance of convenience: lnc. v. 407430 Ontario Ltd. (1994), 29 C.i3.R. (3d) 119, 8 Y.P.S.A.C. (2V) 257, 1994 CazswellOn[
95 Sask. R. 211, 7 C.R.R. 323 (OnL Gen. Div.); Lobluw Brnr~ds Lrd. a Tlmrnlon, 2009 CanL1T 12803, 2009 CarswellOnt 1588

(Ont. S.C.J.).
), 1978 CarswellOnt ! 18 See also North American Trust Co. v. Fontnna Pfnce Pcrrmership (1993), 147 A.R. 170, 1993
~ut declined to appoint a CarswellAlta 725 (Alta. Master) where the court reFused an application as the only eviAence was that
stances of the case, it was the building did not produce sufficient revenue to pay all the expenses including taxes and there were
company. some vacancies.
C.B.R. (5th) 214, 2008 In Cant-X Inspections (1970) Ud. v. Canlech btspections Ltd., 1993 CarswellBC 2624, 44

ist its purchaser obtained A.C.W,S. (3V) 882 (B.C. S.0 J, on asecond application for an appoinUnentof a receiver, the applicant
failed to show evidence of a significant change in the defendant's financial st.Uements.
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