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Court File No. CV-13-10362-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE m£ . ) TUESDAY, THE 23"° DAY Q’7
_ ) )
JUSTICE W) /LTO/U SIEG 54 ) OF SEPTEMBER, 2014

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C. C-36, AS AMENDED

IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
SILVER STREAMS HOMES INC., SILVER STREAMS HOMES (PUCCINI) INC,,
2148993 ONTARIO INC., 2148990 ONTARIO INC., 2147681 ONTARIO INC.
AND 2147650 ONTARIO INC.

Applicants
ORDER
THIS MOTION, made by the Applicants for an order among other things:
1. extending the stay period (the “Stay Period”) as defined in paragraph 11 of the Initial

Order of the Honourable Mr. Justice Newbould dated December 17, 2013 (the “Initial
Order”) to and including January 16, 2015;

2. approving the Fourth Report of Grant Thornton Limited (“GTL”) in its capacity as the
Court-appointed monitor of the Applicants (the “Monitor”) dated August 8, 2014 (the

“Fourth Report”) and the activities of the Monitor described therein;

approving the Fifth Report of the Monitor dated September 17, 2014 (the “Fifth

LY

Report”) and the activities of the Monitor described therein;

4. approving the fees and disbursements of the Monitor and its counsel as described in the

Fifth Report; and

Doc#3144954v1



5. granting such further and other relief as this Honourable Court may deem just,
was heard this day at 330 University Avenue, Torontd, Ontarlo.

ON READING the Affidavit of Imran Jinnah sworn September 16, 2014, the Fourth
Report and the Fifth Report, and on hearing the submissions of counsel for the Applicants,
counsel for the Monitor and such other counsel as were present, and on being advised that the

Service List was served with the Notice of Motion and Motion Record of the Applicants:

6. THIS COURT ORDERS that the Stay Period is hereby extended to and including
January 16, 2015.

7. THIS COURT ORDERS that the Fourth Report and the Fifth Report, and the activities

described therein, be and hereby are approved.

8. THIS COURT ORDERS that the fees and disbursements of the Monitor and its counsel

as described in the Fourth and the Fifth Report, be and hereby are approved.

R
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2000 CarswellAlta 622, 19 C.B.R. (4th) 1
C

2000 CarswellAlta 622, 19 C.B.R. (4th) 1
Canadian Airlines Corp., Re
In the Matter of Canadian Airlines Corporation and Canadian Airlines International Ltd.

The Bank of Nova Scotia Trust Company of New York, As Trustee for the Holders of Senior Secured Notes and Montreal Trust
Company of Canada, As Collateral Agent for the Holders of Senior Secured Notes, Plaintiffs and Canadian Airlines
Corporation, Canadian Airlines International Ltd., Canadian Regional Airlines Ltd., Canadian Regional Airlines (1998) Ltd.
and Canadian Airlines Fuel Corporation Inc., Defendants

Alberta Court of Queen's Bench
Paperny J.

Judgment: May 4, 2000
Docket: Calgary 0001-05071, 0001-05044

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: G. Morawetz, A.J. McConnell and R.N. Billington, for Bank of Nova Scotia Trust Co. of New York and Montreal
Trust Co. of Canada.
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A.L. Friend, Q.C., and HM. Kay, Q.C., for Canadian Airlines.

S. Dunphy, for Air Canada and 853350 Alberta Ltd.

R. Anderson, Q.C., for Loyalty Group.

H Gorman, for ABN AMRO Bank N.V.

P McCarthy, for Monitor - Price Waterhouse Cooper.

D. Haigh, Q.C., and D. Nishimura, for Unsecured noteholders - Resurgence Asset Management.

C.J. Shaw, for Airline Pilots Association International.

G. Wells, for NavCanada.

D. Hardy, for Royal Bank of Canada.

Subject: Corporate and Commercial; Insolvency

Corporations --- Arrangements and compromises — Under Companies' Creditors Arrangement Act — Arrangements — Effect
of arrangement — Stay of proceedings

Senior secured noteholders brought application for appointment of receiver over collateral on same day that airline was granted
CCAA protection — Noteholders constituted separate class that intended to vote against plan and had voted to realize on
security — Noteholders brought application for order lifting stay of proceedings against them to allow for appointment of
receiver and manager over assets and property charged in their favour, and for order appointing court officer with exclusive
right to negotiate sale of assets or shares of airline's subsidiary — Application dismissed — In determining whether stay should
be lifted, court had to balance interests of all parties who stood to be affected — This would include general public, which
would be affected by collapse of airline — Evidence indicated that liquidation would be inevitable were noteholders to realize
on collateral — Objective of stay was not to maintain literal status quo but to maintain situation that was not prejudicial to
creditors while allowing airline "breathing room" — It was premature to conclude that plan would be rejected or that proposal
acceptable to noteholders could not be reached — Evidence indicated that airline was moving to effect compromises swiftly
and in good faith — Appointment of receiver to manage collateral would negate effect of stay and thwart purposes of Act —
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36.

Corporations --- Arrangements and compromises — Under Companies' Creditors Arrangement Act — Miscellaneous issues
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Senior secured noteholders brought application for appointment of receiver over collateral on same day that airline was granted
CCAA protection — Noteholders constituted separate class that intended to vote against plan and voted to realize on security
— Noteholders brought application for order lifting stay of proceedings against them to allow for appointment of receiver and
manager over assets and property charged in their favour, and for order appointing court officer with exclusive right to
negotiate sale of assets or shares of airline's subsidiary — Application dismissed — Proposal that airline make interim
payments for use of security was not viable — Suggestion that other airline financially supporting plan should pay out airline's
debts to noteholders was without legal foundation — Existence of solvent entity financially supporting plan with view to
obtaining economic benefit for itself did not create obligation on that entity to pay airline's creditors — Noteholders could not
require sale of assets or shares of airline's subsidiary — Subsidiary was not debtor company but was itself property of airline
— Marketing of subsidiary's assets would constitute "proceeding in respect of petitioners' property" within meaning of s. 11 of
Act — Even if marketing of subsidiary's assets did not so qualify, court has inherent jurisdiction to grant stays in relation to
proceedings against third parties where exercise of jurisdiction is important to reorganization process — In deciding whether to
exercise inherent jurisdiction, court weighs interests of insolvent corporation against interests of parties who would be affected
by stay — Threshold of prejudice required to persuade court not to exercise inherent jurisdiction to grant stay is lower than
threshold required to persuade court not to exercise discretion under s. 11 of Act — Noteholders failed to meet either threshold
— Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, s. 11.
Cases considered by Paperny J.:

Alberta-Pacific Terminals Ltd., Re (1991), 8 C.B.R. (3d) 99 (B.C. 8.C.) — considered

Campeau v. Olympia & York Developments Lid._(1992), 14 C.B.R. (3d) 303, 14 C.PC. (3d) 339 (Ont. Gen. Div.) —
considered

Citibank Canada v. Chase Marhattan Bank of Canada (1991), 5 C.B.R. (3d) 165, 2 PPS.A.C. (2d) 21, 4 B.L.R. (2d)
147 (Ont. Gen, Div.) — referred to

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 4 C.B.R. (3d) 311, (sub nom. Chef
Ready Foods Ltd. v. Hongkong Bank of Canada) [1991]1 2 W.W.R. 136 (B.C. C.A.) — referred to

Meridian Development Inc. v. Toronto Dominion Bank, [1984] 5 W.W.R. 215, 52 C.B.R. (N.S.) 109, 32 Alta. L.R. (2d)
150, 53 A.R. 39, 11 D.L.R. (4th) 576 (Alta. Q.B.) — referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 64 Alta. L.R. (2d) 139, [1989] 2 W.W.R. 566, 72
C.B.R. (N.8.) 20, 72 C.R. (N.S.) 20 (Alta. Q.B.) — referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R, (3d) 101, (sub nom. Elan Corp. v. Comiskey) 1 O.R.
(3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.) — referred to

Pacific National Lease Holding Corp., Re (1992), 72 B.C.L.R. (2d) 368, 19 B.C.A.C. 134, 34 W.A.C. 134, 15 C.B.R.
(3d) 265 (B.C. C.A. [In Chambers]) — considered
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Philip's Manufacturing Ltd, Re (1992), 9 C.B.R. (3d) 25, 67 B.C.L.R. (2d) 84, 4 B.LR. (2d) 142 (B.C. CA)) —
considered

Philip's Manufacturing Ltd., Re (1992), 15 C.B.R. (3d) 57 (note), 143 N.R. 286 (note), 70 B.C.L.R. (2d) xxxiii (note), 15
B.C.A.C. 240 (note), 27 W.A.C. 240 (note), 6 B.L.R. (2d) 149 (note) (S.C.C.) — referred to

Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 80 C.B.R. (N.S.) 98 (B.C. S.C.) — considered

Woodward's Ltd., Re{1993), 17 C.B.R. (3d) 236, 79 B.C.L.R. (2d) 257 (B.C. S.C.) — considered

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Generally — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36

Generally — considered

s. 11 — considered

s. 11(4) — considered

APPLICATION by holders of senior secured notes in corporation for order lifling stay of proceedings against them in
Companies' Creditors Arrangement Act proceeding to allow for appointment of receiver and manager over assets and property
charged in their favour and for order appointing court officer with exclusive right to negotiate sale of assets or shares of
corporation's subsidiary.

Paperny J. (orally):

1 Montreal Trust Company of Canada, Collateral Agent for the holders of the Senior Secured Notes, and the Bank of Nova
Scotia Trust Company of New York, Trustee for the holders of the Senior Secured Notes, apply for the following relief:

1. In the CCAA proceeding (Action No. 0001-05071) an order lifting the stay of proceedings against them contained in the
orders of this court dated March 24, 2000 and April 19, 2000 to allow for the court-ordered appointment of Ernst & Young
Inc. as receiver and manager over the assets and property charged in favour of the Senior Secured Noteholders; and
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2. In Action No. 0001-05044, an order appointing Ernst & Young Inc. as a court officer with the exclusive right to
negotiate the sale of the assets or shares of Canadian Regional Airlines (1998) Ltd.

2 Canadian Airlines Corporation ("CAC") is a Canadian based holding company which, through its majority owned
subsidiary Canadian Airlines International Ltd. ("CAIL") provides domestic, U.S.-Canada transborder and international jet air
transportation services. CAC also provides regional transportation through its subsidiary Canadian Regional Airlines (1998)
Ltd. ("Canadian Regional"). Canadian Regional is not an applicant under the CCAA proceedings.

3 The Senior Secured Notes were issued under an Indenture dated April 24, 1998 between CAC and the Trustee. The
principal face amount is $175 million U.S. As well, there is interest outstanding. The Senior Secured Notes are directly and
indirectly secured by a diverse package of assets and property of the CCAA applicants, including spare engines, rotables,
repairables, hangar leases and ground equipment. The security comprises the key operational assets of CAC and CAIL. The
security also includes the outstanding shares of Canadian Regional and the $56 million intercompany indebtedness owed by
Canadian Regional to CAIL.

4 Under the terms of the Indenture, CAC is required to make an offer to purchase the Senior Secured Notes where there is a
"change of control” of CAC. It is submitted by the Senior Secured Noteholders that Air Canada indirectly acquired contro! of
CAC on January 4, 2000 resulting in a change of control. Under the Indenture, CAC is then required to purchase the notes at 101
percent of the outstanding principal, interest and costs. CAC did not do so. According to the Trustee, an Event of Default
occurred, and on March 6, 2000 the Trustee delivered Notices of Intention to Enforce Security under the Bankruptcy and
Insolvency Act.

S5 On March 24, 2000, the Senior Secured Noteholders commenced Action No. 0001-05044 and brought an application for
the appointment of a receiver over their collateral. On the same day, CAC and CAIL were granted CCAA protection and the
Senior Secured Noteholders adjourned their application for a receiver. However, the Senior Secured Noteholders made further
application that day for orders that Ernst & Young be appointed monitor over their security and for weekly payments from CAC
and CAIL of $500,000 U.S. These applications were dismissed.

6 The CCAA Plan filed on April 25, 2000, proposes that the Senior Secured Noteholders constitute a separate class and
offers them two alternatives:

1. To accept repayment of less than the outstanding amount; or

2. To be unaffected by the CCAA Plan and realize on their security.

7 On April 26th, 2000, the Senior Secured Noteholders met and unanimously rejected the first option. They passed a
resolution to take steps to realize on the security.

8 The Senior Secured Noteholders argue that the time has come to permit them to realize on their security. They have
already rejected the Plan and see no utility in waiting to vote in this regard on May 26th, 2000, the date set by this court.
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9 The Senior Secured Noteholders submit that since the CCAA proceedings began five weeks ago, the following has
occurred:

-interest has continued to accrue at approximately $2 million U.S. per month;

-the security has decreased in value by approximately $6 million Canadian;

-the Collateral Agent and the Trustee have incurred substantial costs;

-no amounts have been paid for the continued use of the collateral, which is key to the operations of CAIL;

-no outstanding accrued interest has been paid; and- they are the only secured creditor not getting paid.

10 The Senior Secured Noteholders emphasize that one of the end results of the Plan is a transfer of CAIL's assets to Air
Canada. The Senior Secured Noteholders assert that the Plan is sponsored by this very solvent proponent, who is in a position
to pay them in full. They are argue that Air Canada has made an economic decision not to do so and instead is using the CCAA
to achieve its own objectives at their expense, an inappropriate use of the Act.

11 The Senior Secured Noteholders suggest that the Plan will not be impacted if they are permitted to realize on their
security now instead of after a formal rejection of the Plan at the court-scheduled vote on May 26, 2000. The Senior Secured
Noteholders argue that for all of the preceding reasons lifting the stay would be in accordance with the spirit and intent of the
CCAA.

12 The CCAA is remedial legislation which should be given a large and liberal interpretation: See, for example, Citibank
Canada v. Chase Manhatian Bank of Canada (1991), 5 C.B.R. (3d) 165 (Ont. Gen. Div.). It is intended to permit the court to
make orders which will effectively maintain the status quo for a period while the struggling company attempts to develop a plan
to compromise its debts and ultimately continue operations for the benefit of both the company and its creditors: See for
example, Meridian Development Inc. v. Toronto Dominion Bank_(1984), 52 C.B.R. (N.S.) 109 (Alta. Q.B.), and Hongkong
Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C. C.A.).

13 This aim is facilitated by the power to stay proceedings provided by Section 11 of the Act. The stay power is the key
element of the CCAA process.

14 The granting of a stay under Section 11 is discretionary. On the debtor's initial application, the court may order a stay at
its discretion for a period not to exceed 30 days. The burden of proof to obtain a stay extension under Section 11(4) is on the
debtor. The debtor must satisfy the court that circumstances exist that make the request for a stay extension appropriate and that
the debtor has acted, and is acting, in good faith and with due diligence. CAC and CAIL discharged this burden on April 19,
2000. However, unlike under the Bankruptcy and Insolvency Act, there is no statutory test under the CCAA to guide the court in
lifting a stay against a certain creditor.
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15 In determining whether a stay should be lifted, the court must always have regard to the particular facts. However, in
every order in a CCAA proceeding the court is required to balance a number of interests. McFarlane J.A. states in his closing
remarks of his reasons in Re Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers]):

In supervising a proceeding under the C.C.A.A. orders are made, and orders are varied as changing circumstances require.
Orders depend upon a careful and delicate balancing of a variety of interests and problems.

16 Also see Blair 1.'s decision in Campeau v. Olympia & York Developments Ltd. (1992), 14 C.P.C. (3d) 339 (Ont. Gen.
Div.), for another example of the balancing approach.

17 As noted above, the stay power is to be used to preserve the status quo among the creditors of the insolvent company.
Huddart J., as she then was, commented on the status quo in Re Alberta-Pacific Terminals Ltd. (1991), 8 C.B.R. (3d) 99 (B.C.
S.C.). She stated:

The status quo is not always easy to find... Nor is it always easy to define. The preservation of the status quo cannot mean
merely the preservation of the relative pre-stay debt status of each creditor. Other interests are served by the CCAA. Those
of investors, employees, and landlords among them, and in the case of the Fraser Surrey terminal, the public too, not only
of British Columbia, but also of the prairie provinces. The status quo is to be preserved in the sense that manoeuvres by
creditors that would impair the financial position of the company while it attempts to reorganize are to be prevented, not in
the sense that all creditors are to be treated equally or to be maintained at the same relative level. It is the company and all
the interests its demise would affect that must be considered.

18 Further commentary on the status quo is contained in Quintette Coal Lid. v. Nippon Steel Corp. (1990), 80 C.B.R.
(N.S.) 98 (B.C. S.C.). Thackray J. comments that the maintenance of the status quo does not mean that every detail of the status
quo must survive. Rather, it means that the debtor will be able to stay in business and will have breathing space to develop aj

proposal to remain viable.

19 Finally, in making orders under the CCAA, the court must never lose sight of the objectives of the legislation. Thesd
were concisely summarized by the chambers judge and adopted by the British Columbia Court of Appeal in Re Pacifid
National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers}):

(1) The purpose of the CCAA is to allow an insolvent company a reasonable period of time to reorganize its affairs and
prepare and file a plan for its continued operation subject to the requisite approval of the creditors and court.

(2) The CCAA is intended to serve not only the company'’s creditors but also a broad constituency which includes thg
shareholders and employees.

(3) During the stay period, the Act is intended to prevent manoeuvres for positioning amongst the creditors of the company.
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(4) The function of the court during the stay period is to play a supervisory role to preserve the status quo and to move the
process along to the point where a compromise or arrangement is approved or it is evident that the attempt is doomed to
failure.

(5) The status quo does not mean preservation of the relative pre-stay debt status of each creditor. Since the companies
under CCAA orders continue to operate and having regard to the broad constituency of interests the Act is intended to
serve, the preservation of the status quo is not intended to create a rigid freeze of relative pre-stay positions.

(6) The court has a broad discretion to apply these principles to the facts of th particular case.

20 At pages 342 and 343 of this text, Canadian Commercial Reorganization: Preventing Bankruptcy (Aurora: Canada Law
Book, looseleaf), R.H. McLaren describes situations in which the court will lift a stay:

1. When the plan is likely to fail;

2. The applicant shows hardship (the hardship must be caused by the stay itself and be independent of any pre-existing
condition of the applicant creditor);

3. The applicant shows necessity for payment (where the creditors' financial problems are created by the order or where
the failure to pay the creditor would cause it to close and thus jeopardize the debtor's company's existence);

4. The applicant would be severely prejudiced by refusal to lift the stay and there would be no resulting prejudice to the
debtor company or the positions of creditors;

5. It is necessary to permit the applicant to take steps to protect a right which could be lost by the passage of time;

6. After the lapse of a significant time period, the insolvent is no closer to a proposal than at the commencement of the stay

period.
21 [ now turn to the particular circumstances of the applications before me.
22 I would firstly address the matter of the Senior Secured Noteholders' current rejection of the compromise put forward

under the Plan. Although they are in a separate class under CAC's Plan and can control the vote as it affects their interest, they
are not in a position to vote down the Plan in its entirety. However, the Senior Secured Noteholders submit that where a plan
offers two options to a class of creditors and the class has selected which option it wants, there is no purpose to be served in
delaying that class from proceeding with its chosen course of action. They rely on the Nova Metal Products Inc. v. Comiskey
(Trustee of) (1990), 1 C.B.R. (3d) 101 (Ont. C.A.) at 115, as just one of several cases supporting this proposition. Re Philip's
Manufacturing Ltd. (1992), 9 C.B.R. (3d) 25 (B.C. C.A.) at pp. 27-28, leave to appeal to S.C.C. refused (1992), 15 C.B.R.
(3d) 57 (note) (S.C.C.), would suggest that the burden is on the Senior Secured Noteholders to establish that the Plan is
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"doomed to fail”. To the extent that Nova Metal and Philip's Manufacturing articulate different tests to meet in this context, the
application of either would not favour the Senior Secured Noteholders.

23 The evidence before me suggests that progress may still be made in the negotiations with the representatives of the
Senior Secured Noteholders and that it would be premature to conclude that any firther discussions would be unsuccessful. The
parties are continuing to explore revisions and alternative proposals which would satisfy the Senior Secured Noteholders.

24 Mr. Carty's affidavit sworn May 1, 2000, in response to these applications states his belief that these efforts are being
made in good faith and that, if allowed to continue, there is a real prospect for an acceptable proposal to be made at or before
the creditors' meeting on May 26, 2000. Ms. Allen's affidavit does not contain any assertion that negotiations will cease.
Despite the emphatic suggestion of the Senior Secured Noteholders' counsel that negotiations would be "one way", realistically
I do not believe that there is no hope of the Senior Secured Noteholders coming to an acceptable compromise.

25 Further, there is no evidence before me that would indicate the Plan is "doomed to fail". The evidence does disclose
that CAC and CAIL have already achieved significant compromises with creditors and continue to work swiftly and diligently
to achieve further progress in this regard. This is reflected in the affidavits of Mr. Carty and the reports from the Monitor.

26 In any case, there is a fundamental problem in the application of the Senior Secured Noteholders to have a receiver
appointed in respect of their security which the certainty of a "no" vote at this time does not vitiate: It disregards the interests of
the other stakeholders involved in the process. These include other secured creditors, unsecured creditors, employees,
shareholders and the flying public. It is not insignificant that the debtor companies serve an important national need in the
operation of a national and international airline which employs tens of thousands of employees. As previously noted, these are
all constituents the court must consider in making orders under the CCAA proceeding.

27 Paragraph 11 of Mr. Carty's May 1, 2000 affidavit states as follows:

In my opinion, the continuation of the stay of proceedings to allow the restructuring process to continue will be of benefit
to all stakeholders including the holders of the Senior Secured Notes. A termination of the stay proceedings as regards the
security of the holders of the Senior Secured Notes would immediately deprive CAIL of assets which are critical to its
operational integrity and would result in grave disruption of CAIL's operations and could lead to the cessation of
operations. This would result in the destruction of value for all stakeholders, including the holders of the Senior Secured
Notes. Furthermore, if CAIL ceased to operate, it is doubtful that Canadian Regional Airlines (1998) Ltd. ("CRAL98"),
whose shares form a significant part of the security package of the holders of the Senior Secured Notes, would be in a
position to continue operating and there would be a very real possibility that the equity of CAIL and CRAL, valued at
approximately $115 million for the purposes of the issuance of the Senior Secured Notes in 1998, would be largely lost.
Further, if such seizure caused CAIL to cease operations, the market for the assets and equipment which are subject to the
security of the holders of the Senior Secured Notes could well be adversely affected, in that it could either lengthen the
time necessary to realize on these assets or reduce realization values.

28 The alternative to this Plan proceeding is addressed in the Monitor's reports to the court. For example, in Paragraph 8 of
the Monitor's third report to the court states:
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The Monitor believes the if the Plan is not approved and implemented, CAIL will not be able to continue as a going
concern. In that case, the only foreseeable alternative would be a liquidation of CAIL's assets by a receiver and manager
and/or by a trustee. Under the Plan, CAIL's obligations to parties it considers to be essential in order to continue
operations, including employees, customers, travel agents, fuel, maintenance, catering and equipment suppliers, and airport
authorities, are in most cases to be treated as unaffected and paid in full. In the event of a liquidation, those parties would
not, in most cases, be paid in full and, except for specific lien rights, statutory priorities or other legal protection, would
rank as ordinary unsecured creditors. The Monitor estimates that the additional unsecured claims which would arise if
CAIL were to cease operation as a going concern and be forced into liquidation would be in excess of $1.1 billion.

29 This evidence is uncontradicted and flies in the face of the Senior Secured Noteholders' assertion that realizing on their
collateral at this point in time will not affect the Plan. Although, as the Senior Secured Noteholders heavily emphasized the Plan
does contemplate a "no" vote by the Senior Secured Noteholders, the removal of their security will follow that vote. 9.8(c) of
the Plan states that:

If the Required Majority of Affected Secured Noteholders fails to approve the Plan, arrangements in form and substance
satisfactory to the Applicants will have been made with the Affected Secured Noteholders or with a receiver appointed
over the assets comprising the Senior Notes Security, which arrangements provide for the transitional use by [CAIL], and
subsequent sale, of the assets comprising the Senior Notes Security.

30 On the other side of the scale, the evidence of the Senior Secured Noteholders is that the value of their security is well
in excess of what they are owed. Paragraph 15(a) of the Monitor's third report to the court values the collateral at $445 million.
The evidence suggests that they are not the only secured creditor going unpaid. CAIL is asking that they be permitted to continue
the restructuring process and their good faith efforts to attempt to reach an acceptable proposal with the Senior Secured
Noteholders until the date of the creditors meeting, which is in three weeks. The Senior Secured Noteholders have not
established that they will suffer any material prejudice in the intervening period.

31 The appointment of a receiver at this time would negate the effect of the order staying proceedings and thwart the
purposes of the CCAA.

32 Accordingly, I am dismissing the application, with leave to reapply in the event that the Senior Secured Noteholders
vote to reject the Plan on May 26, 2000.

33 An alternative to receivership raised by the Senior Secured Noteholders was interim payment for use of the security.
The Monitor's third report makes it clear that the debtor's cash flow forecasts would not permit such payments.

34 The Senior Secured Noteholders suggested Air Canada could make the payments and, indeed, that Air Canada should
pay out the debt owed to them by CAC. It is my view that, in the absence of abuse of the CCAA process, simply having a
solvent entity financially supporting a plan with a view to ultimately obtaining an economic benefit for itself does not dictate
that that entity should be required to pay creditors in full as requested. In my view, the evidence before me at this time does not
suggest that the CCAA process is being improperly used. Rather, the evidence demonstrates these proceedings to be in
furtherance of the objectives of the CCAA.
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35 With respect to the application to sell shares or assets of Canadian Regional, this application raises a distinct issue in
that Canadian Regional is not one of the debtor companies. In my view, Paragraph 5(a) of Chief Justice Moore's March 24,
2000 order encompasses marketing the shares or assets of Canadian Regional. That paragraph stays, inter alia:

...any and all proceedings ... against or in respect of ... any of the Petitioners' property ... whether held by the Petitioners
directly or indirectly, as principal or nominee, beneficially or otherwise...

36 As noted above, Canadian Regional is CAC's subsidiary, and its shares and assets are the "property" of CAC and
marketing of these would constitute a "proceeding ... in respect of ... the Petitioners' property" within the meaning of Paragraph
5(a) and Section 11 of the CCAA.

37 If I am incorrect in my interpretation of Paragraph 5(a), I rely on the inherent jurisdiction of the court in these
proceedings.
38 As noted above, the CCAA is to be afforded a large and liberal interpretation. Two of the landmark decisions in this

regard hail from Alberta: Meridian Development Inc. v. Toronto Dominion Bank, supra, and Norcen Energy Resources Ltd. v.
Oakwood Petroleums Ltd._(1988), 72 C.B.R. (N.S.) 20 (Alta. Q.B.). At least one court has also recognized an inherent
jurisdiction in relation to the CCAA in order to grant stays in relation to proceedings against third parties: Re Woodward's Ltd.
(1993), 17 C.B.R. (3d) 236 (B.C. S.C.). Tysoe J. urged that although this power should be used cautiously, a prerequisite to its
use should not be an inability to otherwise complete the reorganization. Rather, what must be shown is that the exercise of the

inherent jurisdiction is important to the reorganization process. The test described by Tysoe J. is consistent with the critical
balancing that must occur in CCAA proceedings. He states:

In deciding whether to exercise its inherent jurisdiction, the court should weigh the interests of the insolvent company
against the interests of parties who will be affected by the exercise of the inherent jurisdiction. If, in relative terms, the
prejudice to the affected party is greater than the benefit that will be achieved by the insolvent company, the court should
decline to its inherent jurisdiction. The threshold of prejudice will be much lower than the threshold required to persuade
the court that it should not exercise its discretion under Section 11 of the CCAA to grant or continue a stay that is
prejudicial to a creditor of the insolvent company (or other party affected by the stay).

39 The balancing that I have described above in the context of the receivership application equally applies to this
application. While the threshold of prejudice is lower, the Senior Secured Noteholders still fail to meet it. I cannot see that it is
important to the CCAA proceedings that the Senior Secured Noteholders get started on marketing Canadian Regional. Instead, it
would be disruptive and endanger the CCAA proceedings which, on the evidence before me, have progressed swiftly and in
good faith.

40 The application in Action No. 0001-05044 is dismissed, also with leave to reapply after the vote on May 26, 2000.

41 [ appreciate that the Senior Secured Noteholders will be disappointed and likely frustrated with the outcome of these
applications. 1 would emphasize that on the evidence before me their rights are being postponed and not eradicated. Any
hardship they experience at this time must yield to the greater hardship that the debtor companies and the other constituents

1T of 12 10/15/2014 10:28 AM



http://web2.westlaw.com/print/printstream.aspx?fi=_top&destination=...

would suffer were the stay to be lifted at this time.

Application dismissed.
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attempted to restructure — It was premature to address issue of whether insolvent entities could disclaim agreement — Issues
surrounding any attempt at disclaimer should be canvassed on basis mandated in s. 32 of Act — Discretion to lift stay on basis
of lack of good faith not exercised.
Cases considered by Pepall J.:

Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303, 14 C.P.C. (3d) 339, 1992 CarswellOnt 185
(Ont. Gen. Div.) — considered

Canadian Airlines Corp., Re(2000), 19 C.B.R. (4th) 1, 2000 CarswellAlta 622 (Alta. Q.B.) — considered

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 1990 CarswellBC 394, 4 C.B.R. (3d)
311, (sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991]1 2 W.W.R. 136 (B.C. C.A.) — considered

ICR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group Ltd. (2007), 2007 SKCA 72, 2007 CarswellSask 324,
[20071 9 W.W.R. 79, (sub nom. Bricore Land Group Ltd.,, Re) 299 Sask. R. 194, (sub nom. Bricore Land Group Lid., Re)
408 W.A.C. 194, 33 C.B.R. (5th) 50 (Sask. C.A.) — referred to

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993 CarswellOnt 183 (Ont. Gen. Div.
[Commercial List]) — referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 92 A.R. 81, 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d)
361, 1988 CarswellAlta 318 (Alta. Q.B.) — considered

San Francisco Gifis Ltd., Re (2004), 5 C.B.R. (5th) 92, 42 Alta. L.R. (4th) 352, 2004 ABQB 705, 2004 CarswellAlta
1241. 359 A.R. 71 (Alta. Q.B.) — considered

Stelco Inc., Re (2005), 253 D.L.R. (4th) 109, 75 O.R. (3d) 5, 2 B.L.R. (4th) 238, 9 C.B.R. (5th) 135, 2005 CarswellOnt
1188, 196 O.A.C. 142 (Ont. C.A.) — referred to
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Statutes considered:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36

Generally — referred to

s. 8 —referred to

s. 11 —referred to

s. 11.02(1) [en. 2005, ¢. 47, s. 128] — considered

s. 11.02(2) [en. 2005, ¢. 47, s. 128] — considered

s. 32 — considered

Courts of Justice Act, R.S.0. 1990, c. C.43

s. 106 — referred to

Rules considered:

Rules of Civil Procedure, RR.0. 1990, Reg. 194

R. 25.11(b) — referred to

R. 25.11(¢c) — referred to

MOTION by moving party to set aside transfer of shares to insolvent entities or, in alternative, requiring insolvent entities to
perform and not disclaim shareholders agreement; MOTION by insolvent entities for order that motion by moving party was
stayed; CROSS-MOTION by moving party for leave to proceed with its motion.

Pepall J..

Relief Requested
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1 The CCAA applicants and partnerships (the "CMI Entities") request an order declaring that the relief sought by GS
Capital Partners VI Fund L.P., GSCP VI AA One Holding S.ar.1 and GS VI AA One Parallel Holding S.ar.1 (the "GS Parties")
is subject to the stay of proceedings granted in my Initial Order dated October 6, 2009. The GS Parties bring a cross-motion for
an order that the stay be lifted so that they may pursue their motion which, among other things, challenges pre-filing conduct of
the CMI Entities. The Ad Hoc Committee of Noteholders and the Special Committee of the Board of Directors support the
position of the CMI Entities. All of these stakeholders are highly sophisticated. Put differently, no one is a commercial novice.
Such is the context of this dispute.

Background Facts

2 Canwest's television broadcast business consists of the CTLP TV business which is comprised of 12 free-to-air
television stations and a portfolio of subscription based specialty television channels on the one hand and the Specialty TV
Business on the other. The latter consists of 13 specialty television channels that are operated by CMI for the account of CW
Investments Co. and its subsidiaries and 4 other specialty television channels in which the CW Investments Co. ownership
interest is less than 50%.

3 The Specialty TV Business was acquired jointly with Goldman Sachs from Alliance Atlantis in August, 2007. In January
of that year, CMI and Goldman Sachs agreed to acquire the business of Alliance Atlantis through a jointly owned acquisition
company which later became CW Investments Co. It is a Nova Scotia Unlimited Liability Corporation ("NSULC").

4 CMI held its shares in CW Investments Co. through its wholly owned subsidiary, 4414616 Canada Inc. ("441").
According to the CMI Entities, the sole purpose of 441 was to insulate CMI from any liabilities of CW Investments Co. As a
NSULC, its shareholders may face exposure if the NSULC is liquidated or becomes bankrupt. As such, 441 served as a
"blocker” to potential liability. The CMI Entities state that similarly the GS parties served as "blockers" for Goldman Sachs'
part of the transaction.

S According to the GS Parties, the essential elements of the deal were as follows:
(i) GS would acquire at its own expense and at its own risk, the slower growth businesses;

(ii) CW Investments Co. would acquire the Specialty TV Business and that company would be owned by 441 and the
GS Parties under the terms of a Shareholders Agreement;

(iii) GS would assist CW Investments Co. in obtaining separate financing for the Specialty TV Business;

(iv) Eventually Canwest would contribute its conventional TV business on a debt free basis to CW Investments Co. in
return for an increased ownership stake in CW Investments Co.

6 The GS Parties also state that but for this arrangement, Canwest had no chance of acquiring control of the Specialty TV
Business. That business is subject to regulation by the CRTC. Consistent with policy objectives, the CRTC had to satisfy itself
that CW Investments Co. was not controlled either at law or in fact by a non-Canadian.
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7 A Shareholders Agreement was entered into by the GS parties, CMI, 441, and CW Investments Co. The GS Parties state
that 441 was a critical party to this Agreement. The Agreement reflects the share ownership of each of the parties to it: 64.67%
held by the GS Parties and 35.33% held by 441. It also provides for control of CW Investments Co. by distribution of voting
shares: 33.33% held by the GS Parties and 66.67% held by 441. The Agreement limits certain activities of CW Investments Co.
without the affirmative vote of a director nominated to its Board by the GS Parties. The Agreement provides for call and put
options that are designed to allow the GS parties to exit from the investment in CW Investments Co. in 2011, 2012, and 2013.
Furthermore, in the event of an insolvency of CMI, the GS parties have the ability to effect a sale of their interest in CW
Investments Co. and require as well a sale of CMI's interest. This is referred to as the drag-along provision. Specifically,
Article 6.10(a) of the Shareholders Agreement states:

Notwithstanding the other provisions of this Article 6, if an Insolvency Event occurs in respect of CanWest and is
continuing, the GS Parties shall be entitled to sell all of their Shares to any bona fide Arm's Length third party or parties at
a price and on other terms and conditions negotiated by GSCP in its discretion provided that such third party or parties
acquires all of the Shares held by the CanWest Parties at the same price and on the same terms and conditions, and in such
event, the CanWest Parties shall sell their Shares to such third party or parties at such price and on such terms and
conditions. The Corporation and the CanWest Parties each agree to cooperate with and assist GSCP with the sale process
(including by providing protected purchasers designated by GSCP with confidential information regarding the Corporation
(subject to a customary confidentiality agreement) and with access to management).

8 The Agreement also provided that 441 as shareholder could transfer its CW Investments Co. shares to its parent, CM, at
any time, by gift, assignment or otherwise, whether or not for value. While another specified entity could not be dissolved, no
prohibition was placed on the dissolution of 441. 441 had certain voting obligations that were to be carried out at the direction
of CMI. Furthermore, CMI was responsible for ensuring the performance by 441 of its obligations under the Shareholders
Agreement.

9 On October 5, 2009, pursuant to a Dissolution Agreement between 441 and CMI and as part of the winding-up and
distribution of its property, 441 transferred all of its property, namely its 352,986 Class A shares and 666 Class B preferred
shares of CW Investments Co., to CMIL. CMI undertook to pay and discharge all of 441's liabilities and obligations. The
material obligations were those contained in the Shareholders Agreement. At the time, 441 and CW Investments Co. were both
solvent and CMI was insolvent. 441 was subsequently dissolved.

10 For the purposes of these two motions only, the parties have agreed that the court should assume that the transfer and
dissolution of 441 was intended by CMI to provide it with the benefit of all the provisions of the CCAA proceedings in relation
to contractual obligations pertaining to those shares. This would presumably include both the stay provisions found in section
11 of the CCAA and the disclaimer provisions in section 32 .

11 The CMI Entities state that CMI's interest in the Specialty TV Business is critical to the restructuring and
recapitalization prospects of the CMI Entities and that if the GS parties were able to effect a sale of CW Investments Co. at this
time, and on terms that suit them, it would be disastrous to the CMI Entities and their stakeholders. Even the overhanging threat
of such a sale is adversely affecting the negotiation of a successful restructuring or recapitalization of the CMI Entities.

12 On October 6, 2009, I granted an Initial Order in these proceedings. CW Investments Co. was not an applicant. The CMI
Entities requested a stay of proceedings to allow them to proceed to develop a plan of arrangement or compromise to
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implement a consensual "pre-packaged" recapitalization transaction. The CMI Entities and the Ad Hoc Committee of 8%
Noteholders had agreed on terms of such a transaction that were reflected in a support agreement and term sheet. Those
noteholders who support the term sheet have agreed to vote in favour of the plan subject to certain conditions one of which is a
requirement that the Shareholders Agreement be amended.

13 The Initial Order included the typical stay of proceedings provisions that are found in the standard form order
promulgated by the Commercial List Users Committee. Specifically, the order stated:

15. THIS COURT ORDERS that until and including November 5, 2009, or such later date as this Court may order (the
"Stay Period"), no proceeding or enforcement process in any court or tribunal (each, a "Proceeding") shall be
commenced or continued against or in respect of the CMI Entities, the Monitor or the CMI CRA or affecting the CMI
Business or the CMI Property, except with the written consent of the applicable CMI Entity, the Monitor and the CMI
CRA (inrespect of Proceedings affecting the CMI Entities, the CMI Property or the CMI Business), the CMI CRA (in
respect of Proceedings affecting the CMI Entities, the CMI property or the CMI Business), the CMI CRA (in respect
of Proceedings affecting the CMI CRA), or with leave of this Court, and any and all Proceedings currently under way
against or in respect of the CMI Entities or the CMI CRA or affecting the CMI Business or the CMI Property are
hereby stayed and suspended pending further Order of this Court. In the case of the CMI CRA, no Proceeding shall be
commenced against the CMI CRA or its directors and officers without prior leave of this Court on seven (7) days
notice to Stonecrest Capital Inc.

16. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any individual, firm, corporation,
governmental body or agency, or any other entities (all of the foregoing, collectively being "Persons" and each being a
"Person") against or in respect of the CMI Entities, the Monitor and/or the CMI CRA, or affecting the CMI Business
or the CMI Property, are hereby stayed and suspended except with the written consent of the applicable CMI Entity,
the Monitor and the CMI CRA (in respect of rights and remedies affecting the CMI Entities, the CMI Property or the
CMI Business), the CMI CRA (in respect of rights or remedies affecting the CMI CRA), or leave of this Court,
provided that nothing in this Order shall (i) empower the CMI Entities to carry on any business which the CMI
Entities are not lawfully entitled to carry on, (ii) exempt the CMI Entities from compliance with statutory or regulatory
provisions relating to health, safety or the environment, (iii) prevent the filing of any registration to preserve or
perfect a security interest, or (iv) prevent the registration of a claim for lien.

14 The GS parties were not given notice of the CCAA application. On November 2, 2009, they brought a motion that,
among other things, seeks to set aside the transfer of the shares from 441 to CMI or, in the alternative, require CMI to perform
and not disclaim the Shareholders Agreement as if the shares had not been transferred. On November 10, 2009 the GS parties
purported to revive 441 by filing Articles of Revival with the Director of the CBCA. The CMI Entities were not notified nor
was any leave of the court sought in this regard. In an amended notice of motion dated November 19, 2009 (the "main motion"),
the GS Parties request an order:

(a) Setting aside and declaring void the transfer of the shares from 441 to CMI;

(b) declaring that the rights and remedies of the GS Parties in respect of the obligations of 441 under the Shareholders
Agreement are not affected by these CCAA proceedings in any way whatsoever;
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(c) in the alternative to (a) and (b), an order directing CMI to perform all of the obligations that bound 441
immediately prior to the transfer;

(d) in the alternative to (a) and (b), an order declaring that the obligations that bound 441 immediately prior to the
transfer, may not be disclaimed by CMI pursuant to section 32 of the CCAA or otherwise; and

(e) if necessary, a trial of the issues arising from the foregoing,

15 They also requested an order amending paragraph 59 of the Initial Order but that issue has now been resolved and I am
satisfied with the amendment proposed.

16 The CMI Entities then brought a motion on November 24, 2009 for an order that the GS motion is stayed. As in a game
of chess, on December 3, 2009, the GS Parties served a cross-motion in which, if required, they seek leave to proceed with

their motion.

17 In furtherance of their main motion, the GS Parties have expressed a desire to examine 4 of the 5 members of the Special
Committee of the Board of Directors of Canwest. That Committee was constituted, among other things, to oversee the
restructuring. The GS Parties have also demanded an extensive list of documentary production. They also seek to impose
significant discovery demands upon the senior management of CanWest.

Issues

18 The issues to be determined on these motions are whether the relief requested by the GS Parties in their main motion is
stayed based on the Initial Order and if so, whether the stay should be lifted. In addition, should the relief sought in paragraph
1(e) of the main motion be struck.

Positions of Parties

19 In brief, the parties’ positions are as follows. The CMI Entities submit that the GS Parties' motion is a "proceeding” that
is subject to the stay under paragraph 15 of the Initial Order. In addition, the relief sought by them involves "the exercise of any
right or remedy affecting the CMI Business or the CMI Property” which is stayed under paragraph 16 of the Initial Order. The
stay is consistent with the purpose of the CCAA. They submit that the subject matter of the motion should be caught so as to
prevent the GS parties from gaining an unfair advantage over other stakeholders of the CMI Entities and to ensure that the
resources of the CMI Entities are devoted to developing a viable restructuring plan for the benefit of all stakeholders. They also
state that CMI's interest in CW Investments Co. is a significant portion of its enterprise value. They state further that their
actions were not in breach of the Shareholders Agreement and in any event, debtor companies are able to organize their affairs
in order to benefit from the CCAA stay. Furthermore, any loss suffered by the GS Parties can be quantified.

20 In paragraph 1(e) of the main motion, the GS parties seek to prevent CMI from disclaiming the obligations of 441 that
existed immediately prior to the transfer of the shares to CMI. If this relief is not stayed, the CMI Entities submit that it should
be struck out pursuant to Rule 25.11(b) and (c) as premature and improper. They also argue that section 32 of the CCAA
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provides a procedure for disclaimer of agreements which the GS Parties improperly seek to circumvent.

21 Lastly, the CMI Entities state that the bases on which a CCAA stay should be lifted are very limited. Most of the grounds
set forth in Canadian Airlines Corp., Re[FN1] which support the lifting of a stay are manifestly inapplicable. As to prejudice,
the GS parties are in no worse position than any other stakeholder who is precluded from relying on rights that arise on an

insolvency default. In contrast, the prejudice to the CMI Entities would be debilitating and their resources need to be devoted to
their restructuring. The GS Parties' rights would not be lost by the passage of time. The GS Parties' motion is all about leverage
and a desire to improve the GS Parties' negotiating position submits counsel for the CMI Entities.

22 The Ad Hoc Committee of Noteholders, as mentioned, supports the CMI Entities’ position. In examining the context of
the dispute, they submit that the Shareholders Agreement permitted and did not prohibit the transfer of 441's shares.
Furthermore, the operative obligations in that agreement are obligations of CMI, not 441. It is the substance of the GS Parties'
claims and not the form that should govern their ability to pursue them and it is clearly encompassed by the stay. The Committee
relies on Hongkong Bank of Canada v. Chef Ready Foods Ltd [FN2] in support of their position on timing,

23 The Special Committee also supports the CMI Entities. It submits that the primary relief sought by the GS parties is a
declaration that their contracts to and with CW Investments cannot or should not be disclaimed. The debate as to whether 441
could properly be assimilated into CMI is no more than an alternate argument as to why such disclaimer can or cannot occur.
They state that the subject matter of the GS Parties' motion is premature.

24 The GS Parties submit that the stay does not prevent parties affected by the CCAA proceedings from bringing motions
within the CCAA proceedings themselves. The use of CCAA powers and the scope of the stay provided in the Initial Order and
whether it applies to the GS Parties' motion are proper questions for the court charged with supervising the CCAA process.
They also argue that the motion would facilitate negotiation between key parties, raises the important preliminary issue of the
proper scope and application of section 32 of the CCAA, and avoids putting the Monitor in the impossible position of having to
draw legal conclusions as to the scope of CMI's power to disclaim. The court should be concerned with pre-filing conduct
including the reason for the share transfer, the timing, and CMI's intentions.

25 Even if the stay is applicable, the GS parties submit that it should be lifted. In this regard, the court should consider the
balance of convenience, the relative prejudice to parties, and where relevant, the merits of the proposed action. The court
should also consider whether the debtor company has acted and is acting in good faith. The GS Parties were the medium by
which the Specialty TV Business became part of Canwest. Here, all that is being sought is a reversal of the false and highly
prejudicial start to these restructuring proceedings. It is necessary to take steps now to protect a right that could be lost by the
passage of time. The transfer of the shares exhibited bad faith on the part of Canwest. 441 insulated CW Investments Co. and the
Specialty TV Business from the insolvency of CMI and thereby protected the contractual rights of the GS Parties. The manifest
harm to the GS Parties that invited the motion should be given weight in the court's balancing of prejudices. Concerns as to
disruption of the restructuring process could be met by imposing conditions on the lifling of a stay as, for example, the
establishment of a timetable.

Discussion

(a) Legal Principles
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26 First I will address the legal principles applicable to the granting and lifting of a CCAA stay.

27 The stay provisions in the CCAA are discretionary and are extraordinarily broad. Section 11.02 (1) and (2) states:

11.02 (1) A court may, on an initial application in respect of a debtor company, make an order on any terms that it may
impose, effective for the period that the court considers necessary, which period may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against
the company; and

(¢) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against
the company.

(2) A court may, on an application in respect of a debtor company other than an initial application, make an order, on
any terms that it may impose,

(a) staying until otherwise ordered by the court, for any period that the court considers necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against
the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against
the company.

28 The underlying purpose of the court's power to stay proceedings has frequently been described in the case law. It is the
engine that drives the broad and flexible statutory scheme of the CCAA: Stelco Inc., Re [FN3] and the key element of the
CCAA process: Canadian Airlines Corp., Re[FN4] The power to grant the stay is to be interpreted broadly in order to permit
the CCAA to accomplish its legislative purpose. As noted in Lehndorff General Partner Ltd, Re[FN5], the power to grant a
stay extends to effect the position of a company's secured and unsecured creditors as well as other parties who could potentially

jeopardize the success of the restructuring plan and the continuance of the company. As stated by Farley J. in that case,

"It has been held that the intention of the CCAA is to prevent any manoeuvres for positioning among the creditors during

the period required to develop a plan and obtain approval of creditors. Such manoeuvres could give an aggressive creditor

an advantage to the prejudice of others who are less aggressive and would undermine the company's financial position

making it even less likely that the plan will succeed.... The possibility that one or more creditors may be prejudiced should

not affect the court’'s exercise of its authority to grant a stay of proceedings under the CCAA because this affect is offset by
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the benefit to all creditors and to the company of facilitating a reorganization. The court's primary concerns under the
CCAA must be for the debtor and «// of the creditors."[FN6] (Citations omitted)

29 The all encompassing scope of the CCAA is underscored by section 8 of the Act which precludes parties from
contracting out of the statute. See Hongkong Bank of Canada v. Chef Ready Foods Ltd. [FN7] in this regard.

30 Two cases dealing with stays merit specific attention. Campeau v. Olympia & York Developments Ltd. [FN8] was a

decision granted in the early stages of the evolution of the CCAA. In that case, the plaintiffs brought an action for damages
including the loss of share value and loss of opportunity both against a company under CCAA protection and a bank. The
statement of claim had been served before the company's CCAA filing, The plaintiff sought to lift the stay to proceed with its
action. The bank sought an order staying the action against it pending the disposition of the CCAA proceedings. Blair J.
examined the stay power described in the CCAA, section 106 of the Courts of Justice Act[FN9] and the court's inherent
jurisdiction. He refused to lift the stay and granted the stay in favour of the bank until the expiration of the CCAA stay period.
Blair J. stated that the plaintiffs claims may be addressed more expeditiously in the CCAA proceeding itselfJFN10
Presumably this meant through a claims process and a compromise of claims. The CCAA stay precludes the litigating of claims
comparable to the plaintiff's in Campeau. If it were otherwise, the stay would have no meaningful impact.

31 The decision of Hongkong Bank of Canada v. Chef Ready Foods Ltd. is also germane to the case before me. There, the

Bank demanded payment from the debtor company and thereafter the debtor company issued instant trust deeds to qualify for
protection under the CCAA. The bank commenced proceedings on debenture security and the next day the company sought relief
under the CCAA. The court stayed the bank's enforcement proceedings. The bank appealed the order and asked the appellate
court to set aside the stay order insofar as it restrained the bank from exercising its rights under its security. The B.C. Court of
Appeal refused to do so having regard to the broad public policy objectives of the CCAA.

32 As with the imposition of a stay, the lifting of a stay is discretionary. There are no statutory guidelines contained in the }
Act. According to Professor R.H. McLaren in his book "Canadian Commercial Reorganization: Preventing Bankruptcy"[FN11],
an opposing party faces a very heavy onus if it wishes to apply to the court for an order lifting the stay. In determining whether
to lift the stay, the court should consider whether there are sound reasons for doing so consistent with the objectives of the
CCAA, including a consideration of the balance of convenience, the relative prejudice to parties, and where relevant, the merits
of the proposed action: /[CR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group Ltd[FN12]. That decision also
indicated that the judge should consider the good faith and due diligence of the debtor company.[FN13

33 Professor McLaren enumerates situations in which courts will lift a stay order. The first six were cited by Paperny J. in
2000 in Canadian Airlines Corp., Re[FN14]and Professor McLaren has added three more since then. They are:

1. When the plan is likely to fail.

2. The applicant shows hardship (the hardship must be caused by the stay itself and be independent of any pre-existing
condition of the applicant creditor).

3. The applicant shows necessity for payment (where the creditors' financial problems are created by the order or

where the failure to pay the creditor would cause it to close and thus jeopardize the debtor's company's existence).
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4. The applicant would be significantly prejudiced by refusal to lift the stay and there would be no resulting prejudice |
to the debtor company or the positions of creditors.

5. It is necessary to permit the applicant to take steps to protect a right which could be lost by the passing of time.

6. After the lapse of a significant time period, the insolvent is no closer to a proposal than at the commencement of the
stay period.

7. There is a real risk that a creditor's loan will become unsecured during the stay period.

8. It is necessary to allow the applicant to perfect a right that existed prior to the commencement of the stay period.

9. It is in the interests of justice to do so.

(b) Application

34 Turning then to an application of all of these legal principles to the facts of the case before me, I will first consider
whether the subject matter of the main motion of the GS Parties is captured by the stay and then will address whether the stay
should be lifted.

35 In analyzing the applicability of the stay, I must examine the substance of the main motion of the GS Parties and the
language of the stay found in paragraphs 15 and 16 of my Initial Order.

36 In essence, the GS Parties' motion seeks to:

(i) undo the transfer of the CW Investments Co. shares from 441 to CMI or

(i) require CMI to perform and not disclaim the Shareholders Agreement as though the shares had not been
transferred.

37 It seems to me that the first issue is caught by the stay of proceedings and the second issue is properly addressed if and
when CMI seeks to disclaim the Shareholders Agreement.

38 The substance of the GS Parties’ motion is a "proceeding” that is subject to the stay under paragraph 15 of the Initial
Order which prohibits the commencement of all proceedings against or in respect of the CMI Entities, or affecting the CMI
Business or the CMI Property. The relief sought would also involve "the exercise of any right or remedy affecting the CMI
Business or the CMI Property" which is stayed under paragraph 16 of the Initial Order.
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39 When one examines the relief requested in detail, the application of the stay is clear. The GS Parties ask first for an
order setting aside and declaring void the transfer of the shares from 441. As the shares have been transferred to the CMI
Entities presumably pursuant to section 6.5(a) of the Shareholders Agreement, this is relief "affecting the CMI Property".
Secondly, the GS Parties ask for a declaration that the rights and remedies of the GS Parties in respect of the obligations of 441
are not affected by the CCAA proceedings. This relief would permit the GS Parties to require CMI to tender the shares for sale
pursuant to section 6.10 of the Shareholders Agreement. This too is relief affecting the CMI Entities and the CMI Property.
Thirdly, they ask for an order directing CMI to perform all of the obligations that bound 441 prior to the transfer. This
represents the exercise of a right or remedy against CMI and would affect the CMI Business and CMI Property in violation of
paragraph 16 of the Initial Order. This is also stayed by virtue of paragraph 15. Fourthly, the GS Parties seek an order declaring
that the obligations that bound 441 prior to the transfer may not be disclaimed. This both violates paragraph 16 of the Initial
Order and also seeks to avoid the express provisions contained in the recent amendments to the CCAA that address disclaimer.

40 Accordingly, the substance and subject matter of the GS Parties' motion are certainly encompassed by the stay. As Mr.
Barnes for the CMI Entities submitted, had CMI taken the steps it did six months ago and the GS Parties commenced a lawsuit,
the action would have been stayed. Certainly to the extent that the GS Parties are seeking the freedom to exercise their drag
along rights, these rights should be captured by the stay.

41 The real question, it seems to me, is whether the stay should be lifted in this case. In considering the request to lift the
stay, it is helpful to consider the context and the provisions of the Shareholders Agreement. In his affidavit sworn November 24,
2009, Mr. Strike, the President of Corporate Development & Strategy Implementation of Canwest Global and its
Recapitalization Officer, states that the joint acquisition from Alliance Atlantis was intensely and very carefully negotiated by
the parties and that the negotiation was extremely complex and difficult. "Every aspect of the deal was carefully scrutinized,
including the form, substance and precise terms of the Initial Shareholders Agreement.” The Shareholders Agreement was
finalized following the CRTC approval hearing. Among other things:

» Article 2.2 (b) provides that CMI is responsible for ensuring the performance by 441 of its obligations under the
Shareholders Agreement.

* Article 6.1 contains a restriction on the transfer of shares.

+ Article 6.5 addresses permitted transfers. Subsection (a) expressly permits each shareholder to transfer shares to a
parent of the shareholder. CMI was the parent of the shareholder, 441.

+ Article 6.10 provides that notwithstanding the other provisions of Article 6, if an insolvency event occurs (which
includes the commencement of a CCAA proceeding), the GS Parties may sell their shares and cause the Canwest
parties to sell their shares on the same terms. This is the drag along provision.

+ Article 6.13 prohibits the liquidation or dissolution of another company[FN15] without the prior written consent of
one of the GS Parties[FN16].

42 The recital of these provisions and the absence of any prohibition against the dissolution of 441 indicate that there is a
good arguable case that the Shareholders Agreement, which would inform the reasonable expectations of the parties, permitted
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the transfer and dissolution.

43 The GS Parties are in no worse position than any other stakeholder who is precluded from relying on rights that arise
upon an insolvency default. As stated in San Francisco Gifis Lid., Re[FN17] :

"The Initial Order enjoined all of San Francisco's landlords from enforcing contractual insolvency clauses. This is a
common prohibition designed, at least in part, to avoid a creditor frustrating the restructuring by relying on a contractual
breach occasioned by the very insolvency that gave rise to proceedings in the first place."[FN18

44 Similarly, in Norcen Energy Resources Ltd, v Oakwood Petroleums Lid[FN19] , one of the debtor's joint venture

partners in certain petroleum operations was unable to rely on an insolvency clause in an agreement that provided for the
immediate replacement of the operator if it became bankrupt or insolvent.

45 If the stay were lifted, the prejudice to CMI would be great and the proceedings contemplated by the GS Parties would
be extraordinarily disruptive. The GS Parties have asked to examine 4 of the 5 members of the Special Committee. The Special
Committee is a committee of the Board of Directors of Canwest. Its mandate includes, among other things, responsibility for
overseeing the implementation of a restructuring with respect to all, or part of the business and/or capital structure of Canwest.
The GS Parties have also requested an extensive list of documentary production including all documents considered by the
Special Committee and any member of that Committee relating to the matters at issue; all documents considered by the Board of
Directors and any member of the Board of Directors relating to the matters at issue; all documents evidencing the deliberations,
discussions and decisions of the Special Committee and the Board of Directors relating to the matters at issue; all documents
relating to the matters at issue sent to or received by Leonard Asper, Derek Burney, David Drybrough, David Kerr, Richard
Leipsic, John Maguire, Margot Micillef, Thomas Strike, and Hap Stephen, the Chief Restructuring Advisor appointed by the
court. As stated by Mr. Strike in his affidavit sworn November 24, 2009,

The witnesses that the GS Parties propose to examine include the most senior executives of the CMI Entities; those who
are most intensely involved in the enormously complex process of achieving a successful going concern restructuring or
recapitalization of the CMI Entities. Myself, Mr. Stephen, Mr. Maguire and the others are all working flat out on trying to
achieve a successful restructuring or recapitalization of the CMI Entities. Frankly, the last thing we should be doing at this
point is preparing for a forensic examination, in minute detail, over events that have taken place over the past several
months. At this point in the restructuring/recapitalization process, the proposed examination would be an enormous
distraction and would significantly prejudice the CMI Entities’ restructuring and recapitalization efforts.

46 While Mr. McElcheran for the GS Parties submits that the examinations and the scope of the examinations could be
managed, in my view, the litigating of the subject matter of the motion would undermine the objective of protecting the CMI
Entities while they attempt to restructure. The GS Parties continue to own their shares in CW Investments Co. as does CMI.
CMI continues to operate the Specialty TV Business. Furthermore, CMI cannot sell the shares without the involvement of the
Monitor and the court. None of these facts have changed. The drag along rights are stayed (although as Mr. McElcheran said, it
is the cancellation of those rights that the GS Parties are concerned about.)

47 A key issue will be whether the CMI Parties can then disclaim that Agreement or whether they should be required to
perform the obligations which previously bound 441. This issue will no doubt arise if and when the CMI Entities seek to
disclaim the Shareholders Agreement. It is premature to address that issue now. Furthermore, section 32 of the CCAA now
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provides a detailed process for disclaimer. It states:

32.(1) Subject to subsections (2) and (3), a debtor company may — on notice given in the prescribed form and manner to
the other parties to the agreement and the monitor — disclaim or resiliate any agreement to which the company is a party
on the day on which proceedings commence under this Act. The company may not give notice unless the monitor approves
the proposed disclaimer or resiliation.

(2) Within 15 days after the day on which the company gives notice under subsection (1), a party to the agreement may, on
notice to the other parties to the agreement and the monitor, apply to a court for an order that the agreement is not to be
disclaimed or resiliated.

(3) If the monitor does not approve the proposed disclaimer or resiliation, the company may, on notice to the other parties
to the agreement and the monitor, apply to a court for an order that the agreement be disclaimed or resiliated.

(4) In deciding whether to make the order, the court is to consider, among other things,

(a) whether the monitor approved the proposed disclaimer or resiliation;

(b) whether the disclaimer or resiliation would enhance the prospects of a viable compromise or arrangement
being made in respect of the company; and

(c) whether the disclaimer or resiliation would likely cause significant financial hardship to a party to the
agreement.

48 Section 32, therefore, provides the scheme and machinery for the disclaimer of an agreement. If the monitor approves
the disclaimer, another party may contest it. If the monitor does not approve the disclaimer, permission of the court must be
obtained. It seems to me that the issues surrounding any attempt at disclaimer in this case should be canvassed on the basis
mandated by Parliament in section 32 of the amended Act.

49 In my view, the balance of convenience, the assessment of relative prejudice and the relevant merits favour the position
of the CMI Entities on this lift stay motion. As to the issue of good faith, the question is whether, absent more, one can infer a
lack of good faith based on the facts outlined in the materials filed including the agreed upon admission by the CMI Entities.
The onus to lift the stay is on the moving party. [ decline to exercise my discretion to lift the stay on this basis.

50 Turning then to the factors listed by Professor McLaren, again I am not persuaded that based on the current state of
affairs, any of the factors are such that the stay should be lified. In light of this determination, there is no need to address the
motion to strike paragraph 1(e) of the GS Parties' main motion.

51 The stay of proceedings in this case is performing the essential function of keeping stakeholders at bay in order to give
the CMI Entities a reasonable opportunity to develop a restructuring plan. The motions of the GS Parties are dismissed (with
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the exception of that portion dealing with paragraph 59 of the Initial Order which is on consent) and the motion of the CMI

Entities is granted with the exception of the strike portion which is moot.

52 The Monitor, reasonably in my view, did not take a position on these motions. Its counsel, Mr. Byers, advised the court
that the Monitor was of the view that a commercial resolution was the best way to resolve the GS Parties' issues. It is difficult

to disagree with that assessment.

Insolvent entities' motion granted; motion and cross-motion of moving party dismissed.
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EN1S This was 4414641 Canada Inc. but not 4414616 Canada Inc., the company in issue before me.

FN16 Specifically, GS Capital Partners VI Fund, L.P.
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