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Rules of Civil Procedure

ORDERS ON TERMS
1.05 When making an order under these rules the court may impose such terms and give such directions as
are just. R.R.0. 1990, Reg. 194, 1, 1.05.




EXTENSION OR ABRIDGMENT

General Powers of Court

3.02 (1) Subject to subrule (3), the court may by order extend or abridge any time prescribed by these rules or an
order, on such terms as are just. RR.O. 1990, Reg. 194, 1. 3.02 (1).

(2) A motion for an order extending time may be made before or after the expiration of the time prescribed. R.R.O.
1990, Reg. 194, r. 3.02 {2).
Times in Appeals

(3) An order under subrule (1) extending or abridging a time prescribed by these rules and relating to an appeal to
an appellate court may be made only by a judge of the appellate conrt. R.R.O. 1990, Reg. 194, 1. 3.02 (3).

Consent in Writing

(4) A time prescribed by these rules for serving, filing or delivering a document may be extended or abridged by
filing a consent, O. Reg, 555/96, s. 1; O. Reg. 427/01, 5. 2; O. Reg. 438/08, s. 3.




RULE 37 MOTIONS — JURISDICTION AND PROCEDURE

NOTICE OF MOTION

37.01 A motion shall be made by a notice of motion (Form 37A) unless the nature of the motion or the
circumstances make a notice of motion unnecessary. R.R.Q. 1990, Reg. 194, 1. 37.01.

JURISDICTION TO HEAR A MOTION
Jurisdiction of Judge
37.02 (1) A judge has jurisdiction to hear any motion in a proceeding. R.R.O. 1990, Reg. 194, r. 37.02 (1).

Jurisdiction of « Master

(2) A master has jurisdiction to hear any motion in a proceeding, and has all the jurisdiction of a judge in respect
of a motion, except a motion,

(a) where the power to grant the relief sought is conferred expressly on a judge by a statute or rule;
(b} to set aside, vary or amend an order of a judge;
(c) to abridge or extend a time prescribed by an order that a master could not have made;
(d) for judgment on consent in favour of or against a party under disability;
(&) relating to the liberty of the subject;
(f) under section 4 or 5 of the Judicial Review Procedure Act; or
{g} inanappeal, RR.O, 1990, Reg. 194, . 37.02 (2).
Jurisdiction of Registrar
(3) The registrar shail make an order granting the relief sought on a motion for an order on consent, if,
(a) the consent of all parties (including the consent of any party to be added, deleted or substituted) is filed;
(b} the consent states that no party affected by the order is under disability; and
(c} the order sought is for,
(i) amendment of a pleading, notice of application or notice of motion,
(i) addition, deletion or substitution of a party,
(iii) removal of a lawyer as lawyer of record;
(iv) setting aside the noting of a party in default,
{v) setting aside a defanlt judgment,
{(vi) discharge of a certificate of pending litigation,
(vii) security for costs in a specified amount,
(viii) re-attendance of a witness to answer questions on an examination,
(ix) fulfilment of undertakings given on an examination, or
(x) dismissal of a proceeding, with or without costs. O. Reg. 19/03, 5. 8; O. Reg, 575/07, 5. 21.
PLACE OF HEARING OF MOTIONS

37.03 (1) All motions shall be brought and heard in the county where the proceeding was commenced or to which
it has been transferred under rule 13.1.02, unless the court orders otherwise. O. Reg. 14/04, s, 17; O. Reg. 438/08,
5. 32,

{2) REVOKED: R.R.O. 1990, Reg. 194, . 37.03 (3).
(3) SeeNT: O.Reg. 14/04,s. 17.
MOTIONS — TO WHOM TO BE MADE

37.04 A motion shall be made to the court if it is within the jurisdiction of a master or registrar and otherwise shall
be made to a judge. R.R.0. 1990, Reg. 194, r. 37.04; O. Reg. 19/03, s. 9.




HEARING DATE FOR MOTIONS

Where no practice direction

37.05 (1) Atany place where no practice direction concerning the scheduling of motions is in effect, a motion may
be set down for hearing on any day on which a judge or master is scheduled to hear motions. O. Reg, 770/92, 5. 10.

Exception, lengthy hearing

(2) If alawyer estimates that the hearing of the motion will be more than two hours long, a hearing date shall be
obiained from the registrar before the notice of motion is served. O. Reg, 770/92, s, 10; O. Reg. 575/07, 5. 3.

Urgent motion

(3) An urgent motion may be set down for hearing on any day on which a judge or master is scheduled to hear
motions, even if a lawyer estimates that the hearing is likely to be more than two hours long. O. Reg. 770/92, s. 10;
0. Reg. 575/07, 5. 3.

CONTENT OF NOTICE
37.06 Every notice of motion (Form 37A) shall,
(a) state the precise relief sought;
(b) state the grounds 1o be argued, including a reference to any statutory provision or rule fo be relied on; and
(c) list the documentary evidence to be used at the hearing of the motion, R.R.O. 1990, Reg. 194, r. 37.06.
SERVICE OF NOTICE

Required as General Rule

37.07 (1) The notice of motion shall be served on any party or other person who will be affected by the order
sought, unless these rules provide otherwise. R.R.0. 1990, Reg. 194, r, 37.07 (1); O. Reg. 260/05, 5. 9 (1).
Where Not Required

(2) Where the nature of the motion or the circumstances render service of the notice of motion impracticable or
unnecessary, the court may make an order without notice. R.R.0. 1990, Reg. 194, r. 37.07 (2).

(3) Where the delay necessary to effect service might entail serious consequences, the court may make an interim
order without notice. R.R.O. 1990, Reg. 194, r. 37.07 (3).

{4) Unless the court orders or these rules provide otherwise, an order made without notice to a party or other person
affected by the order shall be served on the party or other person, together with a copy of the notice of motion and all
affidavits and other documents used at the hearing of the motion. O. Reg. 219/91, s. 3; O. Reg. 260/05, 5. 9 (2).

Where Notice Ought fo Have Been Served

(5) Where it appears to the court that the notice of motion ought to have been served on a person who has not been
served, the courl may,

(a) dismiss the motion or dismiss it only against the person who was not served;
(b) adjourn the motion and direct that the notice of motion be served on the person; or
(¢) direct that any order made on the motion be served on the person. R.R.O. 1990, Reg. 194, r. 37.07 (5}.

Minimum Netice Period

(6) Where a motion is made on notice, the notice of motion shall be served at least seven days before the date on
which the motion is to be heard, R.R.O. 1999, Reg. 194, r. 37.07 (6); O. Reg. 171/98, s, 12; O, Reg. 438/08, s. 33,
FILING OF NOTICE OF MOTION

37.08 (1) Where a motion is made on notice, the notice of motion shall be filed with proof of service at least seven
days before the hearing date in the court office where the motion is to be heard, RR.O. 1990, Reg. 194, 1. 37.08 (1);
O. Reg. 171/98, 5. 13; O. Reg. 438/08, s, 34,

(2) Where service of the notice of motion is not required, it shall be filed at or before the hearing. R.R.0. 1990,
Reg. 194, r. 37.08 (2).

ABANDONED MOTIONS

37.09 (1) A party who makes a motion may abandon it by delivering a notice of abandonment. R.R.0. 1990, Reg.
194, 1. 37.09 (1.




(2} A parly who serves a notice of motion and does not file it or appear at the hearing shall be deemed to have
abandoned the motion unless the court orders otherwise, R.R.0. 1990, Reg. 194, 1. 37.09 (2).

(3) Whete a motion is abandoned or is deemed to have been abandoned, a responding party on whom the notice of
motion was served is entitled to the costs of the motion forthwith, unless the court orders otherwise. RR.O. 1990,
Reg. 194, r. 37.09 (3).

MATERIAL FOR USE ON MOTIONS

Where Motlon Record Required

37,10 (1) Where a motion is made on notice, the moving party shall, unless the court orders otherwise before or at
the hearing of the motion, serve a motion record on every other party to the motion and file it, with proof of service,
in the court office where the motion is to be heard, at least seven days before the hearing, and the court file shalf not
be placed before the judge or master hearing the motion unless he or she requests it or a party requisitions it. R.R.O.
1990, Reg. 194, r. 37.10 (1); O. Reg. 171/98, 5. 14 (1); O. Reg. 438/08, 5. 35 (1).

Contents of Motion Record
(2) The motion record shall contain, in consecutively nmnbered pages arranged in the following order,

(7) atable of contents describing each document, including each exhibit, by its nature and date and, in the case of
an exhibit, by exhibit number or letter;

(b) a copy of the notice of motion;
{¢) acopy of all affidavits and other material served by any party for use on the motion;

(d) alist ofall relevant transcripts of evidence in chronological order, but not necessarily the transcripts themselves;
and

{¢) acopy of any other material in the court file that is necessary for the hearing of the motion. R.R.0. 1990, Reg.
194,1.37.10 (2).
Responding Party’s Motion Record

(3) Where a motion record is served a responding party who is of the opinion that it is incomplete may serve on
every other party, and file, with proof of service, in the court office where the motion is to be heard, at least four days
before the hearing, a responding party’s motion record containing, in consecutively numbered pages arranged in the
following order,

(a) a table of contents describing each document, including each exhibit, by its nature and date and, in the case of
an exhibit, by exhibit namber or letter; and

(b) acopy of any material to be used by the responding party on the motion and not included in the motion record.
R.R.0O, 1990, Reg. 194, r. 37.10 (3); O. Reg. 171/98, 5. 14 (2); O. Reg. 438/08, 5.35 (2).
Material may be Filed as Part of Record

{(4) A notice of motion and any other material served by a party for use on a motion may be filed, together with
proof of service, as part of the party’s motion record and need not be filed separately. R.R.O. 1990, Reg. 194,
r. 37.10 (4).

Transcript of Evidence

(5) A party who intends to refer to a transcript of evidence at the hearing of a motion shall file a copy of the
transcript as provided by rule 34,18, R.R.0. 1990, Reg. 194, r. 37.10 (5).

Factum

(6) A parly may serve on every other party a factum consisting of a concise argument stating the facts and law
relied on by the party. O. Reg. 14/04, 5. 18.

(7) The moving party’s factum, if any, shall be served and filed with proof of service in the court office where the
motion is to be heard at least seven days before the hearing. O. Reg. 394/09, 5. 15 (1).

(8) The responding party’s factum, if any, shall be served and filed with proof of service in the court office where
the motion is to be heard at least four days before the hearing. O. Reg. 394/09, s. 15 (2).

(9) REVOKED: O.Reg. 394/09, 5. 15 (3).
Refusals and Undertakings Chart




(10) On a motion to compel answers or to have undertakings given on an examination or cross-examination
satisfied,

(a) the moving party shall serve on every other party to the motion and file with proof of service, in the court office
where the motion is fo be heard, at least seven days before the hearing, a refusals and undertakings chart (Form
37C) that sets out,

(i) the issue that is the subject of the refusal or undertaking and its connection to the pleadings or affidavit,
(ii) the question number and a reference to the page of the transeript where the question appears, and
(iii) the exact words of the question; and

(b} the responding party shall serve on the moving party and every other party to the motion and file with proof of
service, in the court office where the motion is to be heard, at least four days before the hearing, a copy of the
undertakings and refusals chart that was served by the moving party completed so as to show,

(i) the answer provided, or

(ii) the basis for the refusal to answer the question or satlsfy the undertaking. O. Reg. 132/04, 5. 8; O, Reg.
438/08, 5. 35 (5, 6).

CONFIRMATION OF MOTION
Confirmation of Motion
37.10.1 (1) A party who makes a motion on notice to another party shall,
(a) confer or attempt to confer with the other parfy;
(b) igot later than 2 p.n. three days before the hearing date, give the registrar a confirmation of motion (Form 37B)
¥s
(i) sending it by fax, or by e-mail if available in the court office, or
(ii) leaving it at the court office; and

(¢) send a copy of the confirmation of motion to the other party by fax or e-mail. O. Reg. 14/04, s, 19; O. Reg.
438/08, s. 36.

Lffect of Failure fo Confirm
(2) Ifno confirmation is given, the motion shall not be heard, except by order of the court. O. Reg. 14/04, s. 19,

Duty to Update

(3) A party who has given a confirmation of motion and later determines that the confirmation is no longer correct
shall immediately,

(a) give the registrar a corrected confirmation of motion (Form 37B} by,
(i)- sending it by fax, or by e-mail if available in the court office, or
(if) leaving it at the court office; and
(b) send a copy of the corrected confirmation of motion to the other party by fax or e-mail. O. Reg, 14/04, s. 19.
HEARING IN ABSENCE OF PUBLIC
37.11 (1) A motion may be heard in the absence of the public where,
(a) the motion is to be heard and determined without oral argument;
{(b) because of urgency, it is impractical to have the motion heard in public;
(c) the motion is to be heard by conference telephone;
(d) the motion is made in the course of a pre-trial conference; or

(e) the motion is before a single judge of an appellate court. R.R.Q. 1990, Reg, 194, r. 37.11 (1}; O. Reg, 465/93, -
5.4 (1); O, Reg, 24/00, s, 7

(2) The hearing of all other motions shall be open to the public, except as provided in section 135 of the Courts of
Justice Act, in which case the presiding judge or officer shall endorse on the notice of motion leave for a hearing in
the absence of the public. R.R.O. 1990, Reg. 194, r, 37.11 (2},

37.12 REVOKED: O. Reg. 288/99, 5. 15,




HEARING WITHOUT ORAL ARGUMENT

Consent motions, unopposed miotions and motions without notice

37.12.1 (1) Where a motion is on consent, unopposed or without notice under subrule 37.07 (2), the motion may
be heard in writing without the attendance of the parties, unless the court orders otherwise. O. Reg, 465/93, 5. 4 (2).

(2) Where the motion is on consent, the consent and a draft order shall be filed with the notice of motion. O. Reg.
766/93,s. 1 (1).

(3) Where the motion is unopposed, a notice from the responding party stating that the party does not oppose the
motion and a draft order shall be filed with the notice of motion, O. Reg. 766/93,s. 1 (1).

Opposed Motions in Writing

(4) Where the issues of fact and law are not complex, the moving party may propose in the notice of motion that
the motion be heard in writing without the attendance of the parties, in which case,

{(a) the motion shall be made on at least fourteen days notice;

(b) the moving party shall serve with the notice of motion and immediately file, with proof of service in the court
office where the motion is to be heard, a motion record, a draft order and & factum entitled factum for a motion
in writing, setting out the moving party’s argument;

(c) the motion may be heard in writing without the attendance of the parties, unless the court orders otherwise.
Q. Reg, 465/93, 5, 4 (2); O. Reg. 766/93, 5. 1 (2).

(5) Within ten days after being served with the moving party’s material, the responding party shall serve and file,
with proof of service, in the court office where the motion is fo be heard,

(a) a consent to the motion;
(b) anotice that the responding party does not oppose the motion;

(c) a motion record, a notice that the responding party agrees to have the motion heard and determined in writing
under this rule and a factum entitled factum for a motion in writing, setting out the party’s argument; or

(d) a notice that the responding party intends to make oral argument, along with any material intended to be relied
upon by the party. O. Reg, 465/93,5.4 (2).

(6) Where the responding party delivers a notice under subrule (5) that the party intends to make oral argument,
the moving party may either attend the hearing and make oral argument or not attend and rely on the party’s motion
record and factum, O, Reg. 465/93, 5.4 (2).

DISPOSITION OF MOTION

37.13 (1) On the hearing of a motion, the presiding judge or officer may grant the relief sought or dismiss or
adjourn the motion, in whole or in part and with or without terms, and may,

(a) where the proceeding is an action, order that it be placed forthwith, or within a specified time, on a list of cases
requiring speedy frial; or

(b) where the proceeding is an application, order that it be heard at such time and place as are just. R.R.0. 1990,
Reg. 194, 1. 37.13 (1).

(2) A judge who hears a motion may,
(a) in proper case, order that the motion be converted into a motion for judgment; or

(b) order the trial of an issue, with such directions as are just, and adjourn the motion to be disposed of by the trial
judge. R.R.O. 1990, Reg, 194, r, 37.13 (2).

(3) Where on a motion a judge directs the trial of an issue, subrules 38.10 (2) and (3) (issue treated as action) apply
with necessary modifications. R.R.0. 1990, Reg. 194, r. 37.13 (3).

Exceplion, motions in estate matters
(4) Clause (2) (b) and subrule (3) do not apply to motions under Rules 74 and 75, O. Reg. 484/94,s.7.

SETTING ASIDE, VARYING OR AMENDING ORDERS

Motion fo Set Aside or Vary
37.14 (1) A party or other person who,
(a) is affected by an order obtained on motion without notice;




(b) fails to appear on a motion through accident, mistake or insufficient notice; or

{c) is affected by an order of a registrar,

may move to set aside or vary the order, by a notice of motion that is served forthwith after the order comes to the
person’s attention and names the first available hearing date that is at least three days after service of the notice of
motion, R.R.O, 1990, Reg, 194, 1. 37.14 (1); O, Reg. 132/04, 5. 9,

(2) On a motion under subrule (1), the court may set aside or vary the order on such terms as are just, R.R.O, 1990,
Reg. 194, r. 37.14 (2},
Order Made by Registrar

(3) A motion under subrule (1) or any other rule to set aside, vary or amend an order of a registrar may be made to
a judge or master, at a place determined in accordance with rute 37.03 (place of hearing of motions). R.R.O. 1990,
Reg, 194, r, 37.14 (3).
Order Made by Judge

{4) A motion under subrule (1} or any other rule to set aside, vary or amend an order of a judge may be made,

(a) to the judge who made it, at any place; or

{b) to any other judge, at 4 place determined in accordance with rule 37.03 {place of hearing of motions), R.R.O.

1990, Reg. 194, 1.37.14 (4).

Order Made by Master

{(5) A motion under subrule (1) or any other rule to set aside, vary or amend an order of a master may be made,

(a) to the master who made it, at any place; or

(b) to any other master or to a judge, at a place determined in accordance with rule 37.03 (place of hearing of
motions). R.R.O. 1990, Reg. 194, 1. 37.14 (3).

Order Mude in Court of Appeal or Divisional Conrt

(6) A motion under subrule (1) or any other rule to set aside, vary or amend an order made by a judge or panel of
the Court of Appeal or Divisional Court may be made,

(a) where the order was made by a judge, to the judge who made it or any other judge of the court; or

(b) where the order was made by a panel of the court, to the panel that made it or any other panel of the court.
R.R.0, 1990, Reg. 194, r. 37.14 (6).

MOTIONS IN A COMPLICATED PROCEEDING OR SERIES OF PROCEEDINGS

37.15 (1) Where a proceeding involves complicated issues or where there are two or more proceedings that involve
similar issues, the Chief Justice or Associate Chief Justice of the Superior Court of Justice, a regional senior judge of
the Superior Court of Justice or a judge designated by any of them may direct that all motions in the proceeding or
proceedings be heard by a particular judge, and rule 37.03 (place of hearing of motions) does not apply to those
motions. RR.O. 1990, Reg, 194, r, 37.15 (1); O. Reg. 292/99, 55. 2 (3), 4.

(1.1) A judge who is directed to hear all motions under subrule (1) may refer to a master any motion within the
jurisdiction of & master under subrule 37.02 (2) unless the judge who made the direction under subrule (1) directs
otherwise. O.Reg. 348/97, s, 2.

(1.2) A judge who is directed to hear all motions under subrule (1) and a master to whom a motion is referred under
subrule (1.1) may give such directions and make such procedural orders as are necessary to promote the most
expeditious and least expensive determination of the proceeding. O. Reg. 438/08, s. 37 (1); O. Reg. 394/09, 5. 16.

(2) A judge who hears motions pursuant to a direction under subrule (1) shall not preside at the trial of the actions
or the hearing of the applications except with the written consent of all parties, R.R.O. 1990, Reg. 194, r, 37.15 (2);
0. Reg. 438/08, 5. 37 (2).

PROHIBITING MOTIONS WITHOUT LEAVE

37.16 On motion by any party, a judge or master may by order prohibit another party from making further motions
in the proceeding without leave, where the judge or master on the hearing of the motion is satisfied that the other party
is attempting to delay or add to the costs of the proceeding or otherwise abuse the process of the court by a multiplicity
of frivolous or vexatious motions, R.R,0, 1990, Reg. 194, . 37.16.

MOTION BEFORE COMMENCEMENT OF PROCEEDING




37.17 In anurgent case, a motion may be made before the comimencement of a proceeding on the moving party’s
undertaking to commence the proceeding forthwith. RR.O. 1990, Reg. 194, r. 37.17.




COSTS OF AMOTION

Confested Motion

57.03 (1) On the hearing of a contested motion, unless the court is satisfied that a different order would be more
Jjust, the court shall,

(a) fix the costs of the motion and order them to be paid within 30 days; or

(b) in an exceptional case, refer the costs of the motion for assessment under Rule 58 and order them to be paid
within 30 days after assessment, O, Reg. 284/01, s, 16,

{2) Where a party fails to pay the costs of a motion as required under subrule (1), the court may dismiss or stay the
party’s proceeding, strike out the party’s defence or make such other order as is just. R.R.O. 1990, Reg. 194,
1. 57.03 (2).

Motion Withont Netice

(3) Onamotion made without notice, there shall be no costs to any party, unless the court orders otherwise. R.R.O.
1990, Reg. 194, r. 57.03 (3).




Companies’ Creditors Arrangement Act
Stays, ete. — initial application

11.02 (1) A court may, on an initial application in respect of a debtor company, make an
order on any terms that it may impose, effective for the period that the court considers
necessary, which period may not be more than 30 days,

(x4

(@) staying, until otherwise ordered by the court, all proceedings taken or that might
be taken in respect of the company under the Bankruptcy and Insolvency Act or the

Winding-up and Restructuring Act,

(b) restraining, until otherwise ordered by the court, further proceedings in any action,
suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any
action, suit or proceeding against the company.

Stays, etc, — other than initial application

(2) A court may, on an application in respect of a debtor company other than an initial
application, make an order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court
considers necessary, all proceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(@);

(b) restraining, until otherwise ordered by the court, further proceedings in any action,
suit or proceeding against the company; and

(¢) prohibiting, until otherwise ordered by the court, the commencement of any
action, suit or proceeding against the company.

Burden of proef on application

(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order
appropriate; and

(b) in the case of an order under subsection (2}, the applicant also satisfies the court
that the applicant has acted, and is acting, in good faith and with due diligence.

Restriction

(4) Orders doing anything referred to in subsection (1} or (2) may only be made under
this section.




Stays — directors

11.03 (1) An order made under section 11.02 may provide that no person may commence or
continue any action against a director of the company on any claim against directors that
arose before the commencement of proceedings under this Act and that relates to obligations
of the company if directors are under any law liable in their capacity as directors for the
payment of those obligations, until a compromise or an arrangement in respect of the
company, if one is filed, is sanctioned by the court or is refused by the creditors or the court.

Exception

(2) Subsection (1) does not apply in respect of an action against a director on a
guarantee given by the director relating to the company’s obligations or an action
seeking injunctive relief against a director in relation to the company.

Persons decmed to be directors

(3) If all of the directors have resigned or have been removed by the shareholders
without replacement, any person who manages or supervises the management of the
business and affairs of the company is deemed to be a director for the purposes of this
section.
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Case Name:
Canadian Airlines Corp. (Re)

IN THE MATTER OF Canadian Airlines Corporation
and Canadian Airlines International Ltd.
Between
The Bank of Nova Scotia Trust Company of New York,
As Trustee for the Holders of Senior Secured Notes
and Montreal Trust Company of Canada, As Collateral
Agent for the Holders of Senior Secured Notes,
Plaintiffs, and
Canadian Airlines Corporation, Canadian Airlines
International Ltd., Canadian Regional Airlines Ltd.,
Canadian Regional Airlines (1998) Ltd. and Canadian
Airlines Fuel Corporation Inc., defendants

[2000] A.J. No. 1692
19 C.B.R. (4th) 1
Docket: 0001-05071, 0001-05044
Alberta Court of Queen's Bench
Judicial District of Calgary
Paperny J.
Oral Judgment: May 4, 2000.

(41 paras.)

Application by holders of senior secured notes in corporation for order lifting stay of pro-
ceedings against them in Companies' Creditors Arrangement Act proceeding to allow for
appointment of receiver and manager over assets and property charged in their favour and
for order appointing court officer with exclusive right to negotiate sale of assets or shares
of corporation's subsidiary.

Counsel:
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G. Morawetz, A.J. McConnell and R.N. Billington, for Bank of Nova Scotia Trust Co. of
New York and Montreal Trust Co. of Canada.

A.L. Friend, Q. C., and H.M. Kay, Q. C., for Canadian Airlines.
S. Dunphy, for Air Canada and 853350 Alberta Ltd.

R. Anderson, Q.C., for Loyalty Group.

H. Gorman, for ABN AMRO Bank N.V.

P. McCarthy, for Monitor - Price Waterhouse Cooper.

D. Haigh, Q.C, and D. Nishimura, for Unsecured noteholders - Resurgence Asset Man-
agement.

C.J. Shaw, for Airline Pilots Association International.
G. Wells, for NavCanada.
D. Hardy, for Royal Bank of Canada.

1 PAPERNY J. (orally):-- Montreal Trust Company of Canada, Collateral Agent for the
holders of the Senior Secured Notes, and the Bank of Nova Scotia Trust Company of New
York, Trustee for the holders of the Senior Secured Notes, apply for the following relief:

1. Inthe CCAA proceeding (Action No. 0001-05071) an order lifting the stay
of proceedings against them contained in the orders of this court dated
March 24, 2000 and April 19, 2000 to allow for the court-ordered ap-
pointment of Ernst & Young Inc. as receiver and manager over the assets
and property charged in favour of the Senior Secured Noteholders; and

2. In Action No. 0001-05044, an order appointing Ernst & Young Inc. as a
court officer with the exclusive right to negotiate the sale of the assets or
shares of Canadian Regional Airlines (1998) Ltd.

2 Canadian Airlines Corporation ("CAC") is a Canadian based holding company which,
through its majority owned subsidiary Canadian Airlines International Ltd. ("CAC") provides
domestic, U.S.-Canada transborder and international jet air transportation services. CAC
also provides regional transportation through its subsidiary Canadian Regional Airlines
(1998) Ltd. ("Canadian Regional"). Canadian Regional is not an applicant under the CCAA
proceedings.

3 The Senior Secured Notes were issued under an [ndenture dated April 24, 1998 be-
tween CAC and the Trustee. The principal face amount is $175 million U.S. As well, there
is interest outstanding. The Senior Secured Notes are directly and indirectly secured by a
diverse package of assets and property of the CCAA applicants, including spare engines,
rotables, repairables, hangar leases and ground equipment. The security comprises the
key operational assets of CAC and CAIL. The security also includes the outstanding
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shares of Canadian Regional and the $56 million intercompany indebtedness owed by Ca-
nadian Regional to CAIL.

4 Under the terms of the Indenture, CAC is required to make an offer to purchase the
Senior Secured Notes where there is a "change of control" of CAC. It is submitied by the
Senior Secured Noteholders that Air Canada indirectly acquired control of CAC on January
4, 2000 resulting in a change of control. Under the Indenture, CAC is then required to pur-
chase the notes at 101 percent of the outstanding principal, interest and costs. CAC did
not do so. According to the Trustee, an Event of Default occurred, and on March 6, 2000
the Trustee delivered Notices of Intention to Enforce Security under the Bankruptey and
Insolvency Act.

5 On March 24, 2000, the Senior Secured Noteholders commenced Action No. 0001-
05044 and brought an application for the appointment of a receiver over their collateral. On
the same day, CAC and CAIL were granted CCAA protection and the Senior Secured
Noteholders adjourned their application for a receiver. However, the Senior Secured Note-
holders made further application that day for orders that Ernst & Young be appointed moni-
tor over their security and for weekly payments from CAC and CAIL of $500,000 U.S.
These applications were dismissed.

6 The CCAA Plan filed on April 25, 2000, proposes that the Senior Secured Noteholders
constitute a separate class and offers them two alternatives:

1.  To accept repayment of less than the outstanding amount; or
2. To be unaffected by the CCAA Plan and realize on their security.

7 On April 26th, 2000, the Senior Secured Noteholders met and unanimously rejected
the first option. They passed a resolution to take steps to realize on the security.

8 The Senior Secured Noteholders argue that the time has come to permit them to real-
ize on their security. They have already rejected the Plan and see no utility in waiting to
vote in this regard on May 26th, 2000, the date set by this court. '

9 The Senior Secured Noteholders submit that since the CCAA proceedings began five
weeks ago, the foliowing has occurred:

-interest has continued to accrue at approximately $2 million U.S. per
month;

-the security has decreased in value by approximately $6 million Canadi-
an;

-the Collateral Agent and the Trustee have incurred substantial costs;

-no amounts have been paid for the continued use of the collateral, which
is key to the operations of CAIL,;

-no outstanding accrued interest has been paid; and-they are the only se-
cured creditor not getting paid.
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10  The Senior Secured Noteholders emphasize that one of the end results of the Plan is
a transfer of CAlL's assets to Air Canada. The Senior Secured Noteholders assert that the
Plan is sponsored by this very solvent proponent, who is in a position to pay them in full.
They are argue that Air Canada has made an economic decision not to do so and instead
is using the CCAA to achieve its own objectives at their expense, an inappropriate use of
the Act.

11 The Senior Secured Noteholders suggest that the Plan will not be impacted if they
are permitted to realize on their security now instead of after a formal rejection of the Plan
at the court scheduled vote on May 28, 2000. The Senior Secured Noteholders argue that
for all of the preceding reasons lifting the stay would be in accordance with the spirit and
intent of the CCAA.

12 The CCAA is remedial legislation which should be given a large and liberal interpre-
tation; See, for example, Citibank Canada v. Chase Manhattan Bank of Canada (1991), 5
C.B.R. (3d) 165 (Ont. Gen. Div.). It is intended to permit the court to make orders which
will effectively maintain the status quo for a period while the struggling company attempts
to develop a plan to compromise its debts and ultimately continue operations for the bene-
fit of both the company and its creditors: See for example, Meridian Development Inc. v.
Toronto Dominion Bank (1984), 52 C.B.R. (N.S.) 109 (Alta. Q.B.}, and Hongkong Bank of
Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d} 311 (B.C.C.A).

13  This aim is facilitated by the power to stay proceedings provided by Section 11 of the
Act. The stay power is the key element of the CCAA process.

14 The granting of a stay under Section 11 is discretionary. On the debtor's initial appli-
cation, the court may order a stay at its discretion for a period not to exceed 30 days. The
burden of proof to obtain a stay extension under Section 11(4) is on the debtor. The debtor
must satisfy the court that circumstances exist that make the request for a stay extension
appropriate and that the debtor has acted, and is acting, in good faith and with due dili-
gence. CAC and CAIL discharged this burden on April 19, 2000. However, unlike under
the Bankruptcy and Insolvency Act, there is no statutory test under the CCAA to guide the
court in lifting a stay against a certain creditor.

15 In determining whether a stay should be lifted, the court must always have regard to
the particular facts. However, in every order in a CCAA proceeding the court is required to
balance a number of interests. McFarlane J.A. states in his closing remarks of his reasons
in Re Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B C.CA. [In
Chambers)):

In supervising a proceeding under the C.C.A A. orders are made, and or-
ders are varied as changing circumstances require. Orders depend upon
a careful and delicate balancing of a variety of interests and problems.

16  Also see Blair J.'s decision in Campeau v. Olympia & York Developments Lid.
(1992), 14 C.P.C. (3d) 339 (Ont. Gen. Div.), for another example of the balancing ap-

proach.
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17  As noted above, the stay power is to be used to preserve the status quo among the
creditors of the insolvent company. Huddart J., as she then was, commented on the status
quo in Re Alberta-Pacific Terminals Ltd (1991), 8 C.B.R. (3d) 99 (B.C.S.C.). She stated:

The status quo is not always easy to find... Nor is it always easy to define.
The preservation of the status quo cannot mean merely the preservation
of the relative pre-stay debt status of each creditor. Other interests are
served by the CCAA. Those of investors, employees, and landlords
among them, and in the case of the Fraser Surrey terminal, the public too,
not only of British Columbia, but also of the prairie provinces. The status
quo is to be preserved in the sense that manoeuvres by creditors that
would impair the financial position of the company while it attempts to re-
organize are to be prevented, not in the sense that all creditors are to be
treated equally or to be maintained at the same relative level. It is the
company and all the interests its demise would affect that must be con-
sidered.

18  Further commentary on the status quo is contained in Quintette Coal Ltd. v. Nippon
Steel Corp. (1990), 80 C.B.R. (N.S.) 98 (B.C.S.C.). Thackray J. comments that the
maintenance of the status quo does not mean that every detait of the status quo must sur-
vive. Rather, it means that the debtor will be able to stay in business and will have breath-
ing space to develop a proposal to remain viable.

19  Finally, in making orders under the CCAA, the court must never lose sight of the ob-
jectives of the legislation. These were concisely summarized by the chambers judge and
adopted by the British Columbia Court of Appeal in Re Pacific National Lease Holding
Corp. (1992), 15 C.B.R. (3d) 265 (B.C.C.A. [In Chambers]):

(1)

(2)

(3)

(4)

()

(6)

The purpose of the CCAA is to allow an insolvent company a reasonable
period of time to reorganize its affairs and prepare and file a plan for its
continued operation subject to the requisite approval of the creditors and
court.

The CCAA is intended to serve not only the company's creditors but also
a broad constituency which includes the shareholders and employees.
During the stay period, the Act is intended to prevent manceuvres for po-
sitioning amongst the creditors of the company.

The function of the court during the stay period is to play a supervisory
role to preserve the status quo and to move the process along to the point
where a compromise or arrangement is approved or it is evident that the
attempt is doomed to failure.

The status quo does not mean preservation of the relative pre-stay debt
status of each creditor, Since the companies under CCAA orders contin-
ue to operate and having regard to the broad constituency of interests the
Act is intended to serve, the preservation of the status quo is not intended
to create a rigid freeze of relative pre-stay positions.

The court has a broad discretion to apply these principles to the facts of
the particular case.
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20 At pages 342 and 343 of this text, Canadian Commercial Reorganization:

Preventing Bankruptcy (Aurora: Canada Law Book, looseleaf), R.H.
McLaren describes situations in which the court will lift a stay:

—

When the plan is likely to fail;

2. The applicant shows hardship (the hardship must be caused by the stay
itself and be independent of any pre-existing condition of the applicant
creditor);

3. The applicant shows necessity for payment (where the creditors' financial
problems are created by the order or where the failure to pay the creditor
would cause it to close and thus jeopardize the debtor's company's exist-
ence);

4.  The applicant would be severely prejudiced by refusal to lift the stay and
there would be no resulting prejudice to the debtor company or the posi-
tions of creditors;

5. Itis necessary to permit the applicant to take steps to protect a right
which could be lost by the passage of time;

6.  After the lapse of a significant time period, the insolvent is no closer to a

proposal than at the commencement of the stay period.

21 | now turn to the particular circumstances of the applications before me.

22 | would firstly address the matter of the Senior Secured Noteholders' current rejection
of the compromise put forward under the Plan. Although they are in a separate class under
CAC's Plan and can control the vote as it affects their interest, they are not in a position to
vote down the Plan in its entirety. However, the Senior Secured Noteholders submit that
where a plan offers two options to a class of creditors and the class has selected which
option it wants, there is no purpose to be served in delaying that class from proceeding
with its chosen course of action. They rely on the Nova Metal Products Inc. v. Comiskey
(Trustee of) (1990), 1 C.B.R. (3d) 101 (Oat. CA.) at 115, as just one of several cases sup-
porting this proposition. Re Philip's Manufacturing Ltd. (1992), 8 C.B.R. (3d) 25 (B.C.C.A.)
at pp. 27-28, leave to appeal to S.C.C. refused (1992), 15 C.B.R. (3d) 57 (note) (S.C.C.),
would suggest that the burden is on the Senior Secured Noteholders to establish that the
Plan is "doomed to fail". To the extent that Nova Metal and Philip's Manufacturing articu-
late different tests to meet in this context, the application of either would not favour the
Senior Secured Noteholders.

23  The evidence before me suggests that progress may still be made in the negotiations
with the representatives of the Senior Secured Noteholders and that it would be premature
to conclude that any further discussions would be unsuccessful. The parties are continuing
to explore revisions and alternative proposals which would satisfy the Senior Secured

Noteholders.

24 Mr. Carty's affidavit sworn May 1, 2000, in response to these applications states his
belief that these efforts are being made in good faith and that, if allowed to continue, there
is a real prospect for an acceptable proposal to be made at or before the creditors' meeting
on May 26, 2000. Ms. Allen's affidavit does not contain any assertion that negotiations will




Page 7

cease. Despite the emphatic suggestion of the Senior Secured Noteholders' counsel that
negotiations wouid be "one way", realistically-1 do not believe that there is no hope of the
Senior Secured Noteholders coming to an acceptable compromise.

25  Further, there is no evidence before me that would indicate the Plan is "doomed to
fail". The evidence does disclose that CAC and CAIL have already achieved significant
compromises with creditors and continue to work swiftly and diligently to achieve further
progress in this regard. This is reflected in the affidavits of Mr. Carty and the reports from

the Monitor.

26 In any case, there is a fundamental problem in the application of the Senior Secured
Noteholders to have a receiver appointed in respect of their security which the certainty of
a "no" vote at this time does not vitiate: It disregards the inferests of the other stakeholders
involved in the process. These include other secured creditors, unsecured creditors, em-
ployees, shareholders and the flying public. It is not insignificant that the debtor companies
serve an important national need in the operation of a national and international airline
which employs tens of thousands of employees. As previously noted, these are all constit-
uents the court must consider in making orders under the CCAA proceeding.

27 Paragraph 11 of Mr. Carty's May 1, 2000 affidavit states as foilows:

In my opinion, the continuation of the stay of proceedings to allow the re-
structuring process to continue will be of benefit to all stakeholders includ-
ing the holders of the Senior Secured Notes. A termination of the stay
proceedings as regards the security of the holders of the Senior Secured
Notes would immediately deprive CAIL of assets which are critical to its
operational integrity and would result in grave disruption of CAIL's opera-
tions and could lead to the cessation of operations. This would result in
the destruction of value for all stakeholders, including the holders of the
Senior Secured Notes. Furthermore, if CAIL ceased to operate, it is
doubtful that Canadian Re-gional Aitlines (1998) Lid. ("CRAL98"), whose
shares form a significant part of the security package of the holders of the
Senior Secured Notes, would be in a position to continue operating and
there would be a very real possibility that the equity of CAIL and CRAL,
valued at approximately $115 million for the purposes of the issuance of
the Senior Secured Notes in 1998, would be largely lost. Further, if such

. seizure caused CAIL to cease operations, the market for the assets and
equipment which are subject to the security of the holders of the Senior
Secured Notes could well be adversely affected, in that it could either

_[engthen the time necessary to realize on these assets or reduce realiza-
tion values.

28 The alternative to this Plan proceeding is addressed in the Monitor's repotts to the
court. For example, in Paragraph 8 of the Monitor's third report to the court states:

The Monitor believes the if the Plan is not approved and implemented,
CAIL will not be able to continue as a going concern. In that case, the on-
ly foreseeable alternative would be a liquidation of CAlL's assets by a re-
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ceiver and manager and/or by a trustee. Under the Plan, CAIL's obliga-
tions to parties it considers to be essential in order to continue operations,
including employees, customers, travel agents, fuel, maintenance, cater-
ing and equipment suppliers, and airport authorities, are in most cases to
be treated as unaffected and paid in full. In the event of a liquidation,
those parties would not, in most cases, be paid in full and, except for spe-
cific lien rights, statutory priorities or other legal protection, would rank as
ordinary unsecured creditors. The Monitor estimates that the additional
unsecured claims which would arise if CAIL were to cease operation as a
going concern and be forced into liquidation would he in excess of $1.1
hillion.

29 This evidence is uncontradicted and flies in the face of the Senior Secured Notehold-
ers' assertion that realizing on their collateral at this point in time will not affect the Plan.
Although, as the Senior Secured Noteholders heavily emphasized the Plan does contem-
plate a "no" vote by the Senior Secured Noteholders, the removal of their security will fol-
low that vote. 9.8(c) of the Plan states that:

If the Required Majority of Affected Secured Noteholders fails to approve
the Plan, arrangements in form and substance satisfactory to the Appli-
cants will have been made with the Affected Secured Noteholders or with
a re-ceiver appointed over the assets comprising the Senior Notes Secu-
rity, which arrangements provide for the transitional use by [CALL], and
subsequent saie, of the assets comprising the Senior Notes Security.

30 On the other side of the scale, the evidence of the Senior Secured Noteholders is
that the value of their security is well in excess of what they are owed. Paragraph 15(a) of
the Monitor's third report to the court values the collateral at $445 million. The evidence
suggests that they are not the only secured creditor going unpaid. CAIL is asking that they
be permitted to continue the restructuring process and their good faith efforts to attempt to
reach an acceptable proposal with the Senior Secured Noteholders until the date of the
creditors meeting, which is in three weeks. The Senior Secured Noteholders have not es-
tablished that they will suffer any material prejudice in the intervening period.

31 The appointment of a receiver at this time would negate the effect of the order stay-
ing proceedings and thwart the purposes of the CCAA.

32 Accordingly, | am dismissing the application, with leave to reapply in the event that
the Senior Secured Noteholders vote to reject the Plan on May 26, 2000.

33 An alternative to receivership raised by the Senior Secured Noteholders was interim
payment for use of the security. The Monitor's third report makes it clear that the debtor's
cash flow forecasts would not permit such payments.

34 The Senior Secured Noteholders suggested Air Canada could make the payments
and, indeed, that Air Canada should pay out the debt owed to them by CAC. It is my view
that, in the absence of abuse of the CCAA process, simply having a solvent entity finan-
cially supporting a plan with a view to ultimately obtaining an economic benefit for itself
does not dictate that that entity should be required to pay creditors in full as requested. In
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my view, the evidence before me at this time does not suggest that the CCAA process is
being improperly used. Rather, the evidence demonstrates these proceedings to be in fur-
therance of the objectives of the CCAA.

35  With respect to the application to sell shares or assets of Canadian Regional, this
application raises a distinct issue in that Canadian Regional is not one of the debtor com-
panies. In my view, Paragraph 5(a) of Chief Justice Moore's March 24, 2000 order encom-
passes marketing the shares or assets of Canadian Regional. That paragraph stays, inter
alia:

...any and all proceedings ... against or in respect of ... any of the Peti-
tioners' property ... whether held by the Petitioners directly or indirectly,
as principal or nominee, beneficially or otherwise...

36 As noted above, Canadian Regional is CAC's subsidiary, and its shares and assets
are the "property" of CAC and marketing of these would constitute a "proceeding ... in re-
spect of ... the Petitioners’ property" within the meaning of Paragraph 5(a) and Section 11
of the CCAA.

37 If 1 am incorrect in my interpretation of Paragraph 5(a), | rely on the inherent jurisdic-
tion of the court in these proceedings.

38 As noted above, the CCAA is to be afforded a large and liberal interpretation. Two of
the landmark decisions in this regard hail from Alberta: Meridian Development Mc. v. To-
ronto Dominion Bank, supra, and Norcen Energy Resources Ltd. v. Oakwood Petroleums
Ltd. (1988), 72 C.B.R. (NS.) 20 (Alta. Q.B.). At least one court has also recognized an in-
herent jurisdiction in relation to the CCAA in order to grant stays in relation to proceedings
against third parties: Re Woodward's Ltd. (1993), 17 C.B.R. (3d) 236 (B.C.S.C.). Tysoe J.
urged that although this power should be used cautiously, a prerequisite to its use should
not be an inability to otherwise complete the reorganization. Rather, what must be shown
is that the exercise of the inherent jurisdiction is important to the reorganization process.
The test described by Tysoe J. is consistent with the critical balancing that must occur in
CCAA proceedings. He states:

In deciding whether to exercise its inherent jurisdiction, the court should
weigh the interests of the insolvent company against the interests of par-
ties who will be affected by the exercise of the inherent jurisdiction. If, in
relative terms, the prejudice to the affected party is greater than the bene-
fit that will be achieved by the insolvent company, the court should de-
cline to its inherent jurisdiction. The threshold of prejudice will be much
lower than the threshold required to persuade the court that it should not
exercise its discretion under Section 11 of the CCAA to grant or continue
a stay that is prejudicial to a creditor of the insolvent company (or other
party affected by the stay).

39 The balancing that | have described above in the context of the receivership applica-
tion equally applies to this application. While the threshold of prejudice is lower, the Senior
Secured Noteholders still fail to meet it. | cannot see that it is important to the CCAA pro-

ceedings that the Senior Secured Noteholders get started on marketing Canadian Region-
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al. Instead, it would be disruptive and en-danger the CCAA proceedings which, on the evi-
dence before me, have progressed swiftly and in good faith.

40 The application in Action No. 0001-05044 is dismissed, also with leave to reapply af-
ter the vote on May 26, 2000.

41 | appreciate that the Senior Secured Noteholders will be disappointed and likely frus-
trated with the outcome of these applications. | would emphasize that on the evidence be-
fore me their rights are being postponed and not eradicated. Any hardship they experience
at this time must yield to the greater hardship that the debtor companies and the other
constituents would suffer were the stay to be lifted at this time.

PAPERNY J.
cp/siqw/glmmm
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Case Name:
ICR Commercial Real Estate (Regina) Ltd. v.
Bricore Land Group Ltd.

Between
ICR Commercial Real Estate (Regina) Ltd., Appellant,
and
Bricore Land Group Ltd., Bricore Investment Group
Ltd., 624796 Saskatchewan Ltd., 603767 Saskatchewan
Ltd., 583261 Saskatchewan Ltd. and Horizon West
Management Ltd., Respondents
[2007] S.J. No. 313
2007 SKCA 72
[2007] 9WW.R. 79
299 Sask.R. 194
33 C.B.R. (5th) 50
159 A.C.W.S. (3d) 671
2007 CarswellSask 324

Dockets: 1443 and 1452

SaskatcheWan Court of Appeal
Klebuc C.J.8., Jackson and Smith JJ.A.

Heard: June 7, 2007.
Judgment: June 25, 2007.

(82 paras.)

Civil procedure -- Costs -- Solicitor and client or substantial indemnity -- As damages or
punishment for improper conduct -- Appeal from Supreme Court decision that awarded
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substantial indemnity costs to respondent -- Appeal allowed -- There was no basis upon
which to order substantial indemnity costs.

Insolvency law -- Administration of estate -- Actions by or against estate -- Appeal from a
Supreme Court decision that denied the appellant leave to commence an action against
the bankrupt -- The claim arose on a "post-filing” basis after a restructuring order had been
made under the Companies' Credifors Arrangement Act -- Appeal dismissed -- The order
applied to post-filing creditors -- The appellant did not reach the necessary threshold re-
quired to alfow the action to proceed,

Appeal from a Supreme Court decision that denied ICR leave to commence an action
against Bricore. The claim by ICR arose on a "post-filing" basis after a restructuring order
had been made under the Companies' Creditors Arrangement Act. The restructuring failed.
The principal assets of the companies were sold and the net proceeds were being held for
distribution. The post-filing claim was asserted against (i) the companies, which were sub-
ject to the CCAA order, and (ii) against the companies' Chief Restructuring Officer. ICR
claimed a real estate commission with respect to the sale of a building belonging to Bri-
core. Bricore and four related companies (collectively "Bricore") were all subject to an ini-
tial order granted by a Supreme Court judge in January, 2006, pursuant to s. 11(3) of the
CCAA. The Chief Restructuring Officer (CRQO) was appointed by the chambers judge in
May, 2006 (the "CRO Order"). The Supreme Court judge remained the supervising CCAA
judge from the time of the Initial Order. The Initial Order and the CRO Order imposed a
stay of proceedings against Bricore and prohibited the commencement of new actions
against Bricore and the CRO without leave of the Court. ICR applied to the supervising
judge for directions and, in the alternative, for leave to commence actions against Bricore
and the CRO. The supervising judge found that the Initial Order and the CRO Order ap-
plied to ICR and that leave of the Court was required. He refused leave and also awarded
substantial indemnity costs against ICR. On appeal, ICR raised four issues. First, it alleged
that the stay of proceedings imposed did not mean leave to commence an action against
Bricore was required. Second, it contended that s. 11.3 of the CCAA did not require that a
post-filing claimant was subject to the stay of proceedings imposed by the Initial Order.
Third, it claimed that if leave was required, the supervising judge erred when he refused
ICR leave to commence an action against Bricore and against the CRO. Finally, ICR con-
tended that the supervising judge erred when he awarded costs on a substantial indemnity

basis.

HELD: Appeal allowed in part. The supervising judge erred when he awarded costs on a
substantial indemnity basis. All other aspects of the appeal were dismissed. The Initial Or-
der applied to post-filing creditors. Leave was required. Ultimately, it was within the discre-
tion of the supervising CCAA judge as to whether the proposed action ought to be allowed
to proceed in the face of the stay. ICR did not reach the necessary threshold required to
allow the action to proceed. It did not structure its affairs or establish a claim with the
specificity that justified the development of a remedy to allow it to participate in the liquida-
tion of the Bricore assets. With respect to costs, there was no basis upon which to order
substantial indemnity costs with respect to the application to lift the stay in relation to Bri-
core, as bad faith was not alleged on its part. With respect to the CRO, the only basis upon
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which the stay could be lifted was to make an allegation of "bad faith." In the absence of
some other factor, ICR could not be faulted for making the very allegation that it was re-

quired to make in order to bring its application within the ambit of the stay of proceedings
that had been granted.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S8.C. 1985, ¢, C-36, s. 11(3), 5. 11(4), s. 11(6),
s. 13

On appeal from Q.B.G. No. 8 of 2006, J.C. Saskatoon

Counsel:

Fred C. Zinkhan for the Appellant.

Jeffrey M. Lee for the Respondents.

Kim Anderson for the Monitor, Ernst & Young.

The judgment of the Court was delivered by
JACKSON J.A.:--

I Introduction

1 This appeal concerns a claim arising on a "post-filing" basis after a restructuring order
had been made under the Companies’ Creditors Arrangement Act (the "CCAA"). The re-
structuring failed. The principal assets of the companies have been sold and the net pro-
ceeds are being held for distribution. The post-filing claim is asserted against; (i) the com-
panies, which are subject to the CCAA order; and (ii) against the companies' Chief Re-
structuring Officer.

2 The post-filing claimant is ICR Commercial Real Estate (Regina) Lid. ("ICR"). ICR
claims a real estate commission with respect to the sale of a building belonging to Bricore
Land Group Ltd. Bricore Land and four related companies (collectively "Bricore”) are all
subject to an initial order {"Initial Order") granted by Koch J. on January 4, 2006 pursuant
to s. 11(3) of the CCAA. The Chief Restructuring Officer, Maurice Duval (the "CRQ"), was
appointed by Koch J. on May 23, 2006 (the "CRO Order"). Koch J. has been the supervis-
ing CCAA judge since the Initial Order.

3 The Initial Order and the CRO Order impose the usual stay of proceedings against
Bricore and prohibit the commencement of new actions against Bricore and the CRO,
without leave of the Court.

4 " ICR applied to Koch J. for directions and, in the alternative, for leave to commence ac-
tions against Bricore and the CRO. By fiats dated April 9, 2007 and April 25, 2007, Koch J.
held that the Initial Order and the CRO Order prohibiting the commencement of actions
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apply to ICR and that leave of the Court is required. He refused leave and also awarded
substantial indemnity costs against ICR.

5 On May 23, 2007, ICR applied in Court of Appeal chambers for leave to appeal, pur-
suant to s. 13 of the CCAA, and received leave to appeal the same day. The appeal was
heard on June 7, 2007 and dismissed in relation to the lifting of the stay application and

allowed in relation to the costs order on June 13, 2007, with reasons to follow. These are

those reasons.

fl. Issues
6 The issues are:

1. Does the stay of proceedings imposed by the supervising CCAA judge J.
under the Initial Order apply to an action commenced by ICR, a post-filing
claimant, such that leave to commence an action against Bricore is re-
quired?

2. Does s. 11.3 of the CCAA mean that a post-filing claimant cannot be sub-
ject to the stay of proceedings imposed by the Initial Order?

3. Ifleave is required, did the supervising CCAA judge commit a reviewable
error in refusing ICR leave to commence an action against Bricore?

4.  Did the supervising CCAA judge make a reviewable error in refusing
leave to commence an action against the CRO?

5. Did the supervising CCAA judge err in awarding costs on a substantial in-
demnity basis?

Ill. Background

7 ICR's claim to a real estate commission arises as a result of these brief facts. Bricore
owned four commercial real estate properties in Saskatoon and three such properties in
Regina (the "Bricore Properties"). [CR argued that it had marketed one of the Regina
properties, known as the Department of Education Building (the "Building"), to the City of
Regina.

8 Bricore sold the Building, at a purchase price of $700,000,: to a proposed purchaser,
which assigned its interest to 101086849 Saskatchewan Ltd. 101086849 Saskatchewan in
its turn sold the Building to the City of Regina for a price of $1,075,000. The certificate of
title to the Building issued in early January, 2007 to 101086849 Saskatchewan, and the
certificate of title issued to the City of Regina in late January, 2007. The Building came to
be sold pursuant to a series of Court Orders made by Koch J., which | will now summarize.

9 As | have indicated, the Initial Order was made on January 4, 2006. On February 13,
20086 Koch J. appointed CMN Calgary Inc. as an Officer of the Court to pursue opportuni-
ties and to solicit offers for the sale or refinancing of the Bricore Properties. He also author-
ized Bricore to enter into an agreement with CMN Calgary dated as of January 30, 2006
entitled "Exclusive Authority To Solicit Offers To Purchase."

10  In May 2008, it was determined that Bricore could not be reorganized and, therefore,
all the Bricore Properties should be sold. On May 23, 2006, Koch J. appointed Maurice
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Duval, C.A., of Saskatoon, Saskatchewan as an officer of the Court to act as CRO, and {o
assist with the sale of the assets.

11 The CRO Order confers these powers on the CRO pertaining to the proposed sale of
the Bricore Properties:

(e) subject to the stay of proceedings in effect in these proceedings, the
power to take steps for the preservation and protection of the Bri-
core Properties, including, without restricting the generality of the
foregoing, (i} the right to make payments to persons, if any, having
charges or encumbrances on the Bricore Properties or any part or
parts thereof on or after the date of this Order, which payments shall
include payments in respect of realty taxes owing in respect of any
of the Bricore Properties, (ii) the right to make repairs and improve-
ments to the Bricore Properties or any parts thereof and (jii) the right
to make payments for ongoing services in respect of the Bricore
Properties;

(g) subject to paragraphs 7C, 7D and 7E hereof, the power to work
with, consult with and assist the court-appointed selling officer
(CMN Calgary Inc.) to negotiate with parties who make offers to
purchase the Bricore Properties in a manner substantially in ac-
cordance with the process and proposed timeline for solicitation of
such offers to purchase the Bricore Properties recommended by the
Monitor in the Monitor's Third Report. ...« [Emphasis added.]

12  OnJune 19, 20086, Koch J. authorized the CRO to accept an offer to purchase the
Bricore Properties, including the Building, made by an undisclosed purchaser (the "Pro-
posed Purchaser"), which offer to purchase was filed with the Court and temporarily
sealed. The order directed that any further negotiations between the CRO and the Pro-
posed Purchaser were {0 be completed by August 1, 2006.

13  Negotiations were protracted resulting in a further series of orders:

(a) August 1, 2006: Koch J. extended the timeframe for due diligence
and further negotiations to be completed by August 15, 2006;¢

(b) August 18, 2006: Koch J. authorized the CRO fo accept an Amend-
ed Offer to Purchase made the 15th day of August, 2006. The
Amended Offer to Purchase contemplated the sale by Bricore to the
Proposed Purchaser of six of the seven Bricore Properties including
the Building;®
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(c) September 25, 2006: The closing date for the proposed sale by Bri-
core to the Proposed Purchaser of the six properties was extended
from October 15, 2006 to November 15, 2006;

(d) October 10, 2006: Koch J. approved the sale of the six properties to
their respective purchasers; in the case of the Buiiding, it was sold
to 101086849 Saskatchewan Ltd.:

Koch J. ultimately approved the sale of the Building to 101086849 Saskatchewan Ltd. as
of November 30, 2006,

14 ICR said it had introduced the City of Regina to the opportunity to purchase the
Building and it was therefore entitled to a real estate commission based on the sale price
to the City of Regina. Once its claim was denied by the Monitor, ICR applied to Koch J. on
March 22, 2007 contending that (a) "prior Orders of this Court requiring leave to com-
mence action" against Bricore and the CRO "do not apply in the circumstances”; and (b) in
the alternative, "it is entitled to an order granting leave to commence the proposed pro-
ceedings.” In support of its notice of motion, ICR filed a draft statement of claim and a

supporting affidavit with exhibits.
15 This is the substance of ICR's draft statement of claim against Bricore and the CRO:

4. At all material times Duval's actions in relation to the matters in issue in
the within proceedings were carried out in his capacity as chief restructur-
ing officer for the Bricore Group.

7.  Duval, pursuant to Order of the Court under the Companies’ Credifors Ar-
rangement Act, was authorized in accordance in such order to market
various assets of the Bricore Group, including the [Building]. [sic]

8. Inthe course of his efforts to market the [Building), Duval enlisted the aid
of the plaintiff and its commercial realtors, licensed as brokers under The
Real Estate Act.

9.  The plaintiff, in its efforts to market the properties of the Bricore Group
under the direction of Duval, including the [Building], introduced a pro-
spective purchaser to Duval, namely the City of Regina.

10. By agreement dated September 27, 2006 made between the Plaintiff, the
Bricore Group and Duval, it was agreed that the Plaintiff would be pro-
tected as the agent of record to a commission for the sale of any of the
Bricore Group Properties for which the Plaintiff had located a purchaser.

11. The Plaintiff says that at the time of execution of the said Agreement by
Duval on September 28, 20086, the City of Regina was in the process of
doing its "due diligence" on the [Building] and it was expected that a sale
of the [Building] to the City of Regina would be completed in the near fu-
ture. '

12. The Plaintiff says that, contrary to the Agreement entered into between
the Plaintiff and the Defendants, Duval, without the Plaintiff's
knowledge and in bad faith, proceeded to arrange to sell the [Building]
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to a third party, namely 101086849 Saskatchewan ltd., which became the

owner of the [Building] on or about January 3, 2007.° [Emphasis added.]

16  While the words "bad faith" are not repeated in the affidavit evidence, Paul Mehisen,
the principal of ICR, swore an affidavit in support of the application for leave, stating that
he had examined the statement of claim and that to the best of his knowledge the allega-
tions contained therein are true. His affidavit also states:

13.

14.

15.

Insofar as the attached letter states that "ICR is protected as agent of
record", this is commonly understood in the industry as meaning that in
the event a sale of the property took place in the protected period to a
purchaser introduced by the agent of record, then they would receive the
usual commission for such sale, which in this case would be 5%.

It would appear from the attached exhibit "A" that Larry Ruf arranged to
have the Respondent, Maurice Duval, agree to the arrangement, as well
as adding that the protection would extend to the closing of any sale or
December 31, 2008, whichever was the earlier.

Attached hereto and marked as exhibit "B" to this my. Affidavit is a true
copy of an email dated October 31, 2006 from Larry Ruf to Evan Hubick,
Jim Kambeitz and Jim Thompson of the proposed plaintiff, ICR. Such

email states in part:

| can confirm, on behalf of the CRO, that protection for the potential
deals referenced in your letter of September 27, 2006 will be hon-
oured to November 30, 2006.»

17  Exhibit "A" is a letter dated September 27, 2008 from Mr. Jim Thompson of [CR to
Mr. Larry Ruf of Horizon West Management Inc. It reads, in material part, as follows:

Please be advised that we have had ongoing discussions with po-
tential buyers and tenants as follows:

1. 1500 - 4th Avenue [Department of Education Building] - we have
been in regular contact with the City of Regina Real Estate Depart-
ment for over a year regarding the possibility of this site being ac-
quired by the City. In July a large contingent of City employees in-
cluding a number from the Works and Engineering Department
toured the building over several hours. We have had continuous fol-
low up with a Real Estate Department official who confirmed recent-
ly that there still is an interest in the property and officials are in the
due diligence stage. In addition, we have exposed the property to
Alfords Furniture and Flooring who have an ongoing interest,

The purpose of this memo is to reinforce our ongoing efforts to market
and represent the Bricore assets in Regina. We are aware that the prop-
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erties are under contract to sell and request that ICR be protected in the
specific situations as ouflined.

In the event we are not able to carry on in a formal fashion we would ask
that you sign where indicated to acknowledge that ICR is protected as the
agent of record for the Tenants/Buyers noted herein for a period to extend
to December 31, 2006+

The words "December 31, 2006" are struck out and these words are added: "Date of clos-
ing of a sale or December 31, 2006 whichever is earlier.” Mr. Ruf's name is crossed out
and the signature of Maurice Duval, Chief Restructuring Officer is added in its place.

18  Mr. Ruf, on behalf of Bricore, refuted ICR's claim in a sworn affidavit stating:

3.
4,

()

(b}

At no time did | approach ICR Regina in 2006 to initiate discussions re-
garding the sale or lease of the Department of Education Building.

| received two or three unsolicited telephone calls regarding the Depart-
ment of Education Building in September of 2006 from representatives of
[CR Regina (including Paul Mehlsen, Jim Kambeitz and Evan Hubick).
During those calls, representatives of ICR Regina informed me that they
knew of certain parties who would be interested in purchasing the De-
partment of Education Building. In response to each of these inquiries, |
informed representatives of ICR:

that | had no authority to participate in communications regarding a sale
of the Department of Education Building, and that all such inquiries
should be directed to Maurice Duval, the court-appointed Chief Restruc-
turing Officer of Bricore Group; and

that further information on the status of the restructuring of Bricore Group
could be obtained on the website of MLT.»

19 The CRO filed a report in response to ICR:

6.

At the time of my review of the September 27, 2006 letter from I[CR Regi-
na, | was working very hard to attempt to negotiate and conclude the final
closing of the sale of the Bricore Properties to the purchasers identified in
the Accepted Offer to Purchase. | fully expected that sale to close (as it
ultimately did effective November 30, 2006). However, | determined that,
in the event that such sale failed to close, Bricore Group would need to
identify other potential purchasers of the Bricore Properties very quickly. |
therefore decided that it would be appropriate for Bricore Group, by the
CRO, to agree to protect [CR Regina for a commission in the unlikely
event that the sale contemplated by the Accepted Offer to Purchase did
not close, and it subsequently became necessary for Bricore Group in-
stead to conclude a sale of the Bricore Properties to one or more of the
prospective purchasers of the three Bricore Properties located in Regina
(as specifically identified in Mr. Thompson's September 27, 2006 letter).
For that reason, and that reason only, | agreed to sign the September 27,
2006 letter.
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In signing the September 27, 2006 letter, my intention, as court-appointed
CRO of Bricore Group, was to strike an agreement that, in the uniikely
event that:

the sale of the Bricore Properties identified in the Accepted Offer to Pur-
chase fell apart; and

it subsequently became necessary for Bricore Group to sell the Bricore
Properties to one or more of the prospective purchasers identified in the
September 27, 2006 letter;

then Bricore Group would agree to pay a commission to ICR Regina. In
regard fo the Department of Education Building located at 1500 - 4th Av-
enue in Regina (the "Department of Education Building"), the two pro-
spective purchasers in respect of which ICR Regina was protected for a
commission were the City of Regina and Alford's Furniture and Flooring.
The reference to closing date was to the closing of the Avenue Sale,
which occurred effective November 30, 2006.

In January of 2007, after much effort and expenditure of resources, the
sale of the Bricore Properties contemplated in the Accepted Offer to Pur-
chase was unconditionally closed (effective November 30, 2008). The en-
tity named as purchaser of the Department of Education Building in the fi-
nal closing documents was a numbered Saskatchewan company con-
trolled by Avenue Commercial Group of Calgary. Such entity was a nomi-
nee corporation operating entirely at arm's length from the City of Regina
and Bricore Group. At all times after June 2006, the CRO had no authori-
ty to sell the property, as it was already sold. :

It was subsequently brought to my attention that the numbered company
which purchased the Department of Education Building had promptly
"flipped" such property to the City of Regina. | knew nothing of such a
proposed flip prior to learning of it from ICR Regina.®

20 To rebut this, Mr. Mehlsen of ICR swore a further affidavit deposing:

3.

As indicated in my Affidavit sworn March 22, 2007, ICR had an ongoing
relationship with the Bricore Companies prior to 2006. This relationship
continued after the Initial Order in January 2006 in that ICR continued to
show Bricore Properties for lease or sale, including the [Building].
Attached hereto and marked as Exhibit E to this my Affidavit is a true
copy of an e-maif from my contact at the City of Regina ... dated April 13,
2006 advising that the City was interested in purchasing the [Building].

I immediately passed this information along to Larry Ruf, as evidenced in
the e-mail dated April 13, 2006 attached hereto and marked as Exhibit "F"
to this my affidavit.

In reply to paras. 2 and 12 of Mr. Duval's Report, it was not known to ICR
that all of the Bricore Properties were sold as claimed; rather, it was
known that some of the Bricore Properties had been sold, but not the sub-
ject property, [the Building], as it was the "ugly duckling” of the Bricore
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Properties and therefore had been excluded from the reported sale. ICR's
efforts were directed at the sale of [the Building] and leasing the other two
Regina properties.

In response to para. 13 of Mr. Duval's Report, it is true that there were no
direct communications between ICR and Mr. Duval as all communications
were with Larry Ruf, who indicated that he acted under the authority and
with the knowledge of Mr. Duval.

As a result of contact in early summer with Mr. Ruf, ICR actively marketed
the [Building] by placing signage on the property, developing an "infor-
mation" or "fact” sheet detailing aspects of the building, and showed the
property to the City of Regina and other prospective purchasers.

Because of delays on the part of the City of Regina in its due diligence
and the fact that ICR has been working without any formal agreement, |
caused the letter of September 27, 2006 (exhibit "A" to my Affidavit sworn
March 22, 2007) to be sent.

At no time did either Mr. Ruf or Mr. Duval advise that the [Building] was
sold and that ICR's role was merely that of a "backup offer". The signed
letter of September 27, 2006 and Mr. Ruf 's e-mait of October 31, 2006
make no mention of these events and this was never disclosed fo myseif
or ICR.

In hindsight, it would appear that the confidential information concerning
the intention of the City of Regina to purchase the [Building] that was pro-
vided by myself and representatives of ICR to Mr. Ruf and Mr. Duval was
communicated to the [Proposed Purchaser], who then incorporated
101086849 Saskatchewan Ltd. to take advantage of this opportunity. At-
tached hereto and marked as exhibit "I" to this my Affidavit is a true copy
of a Profile Report from the Corporate Registry indicating that 101086849
Saskatchewan Ltd. was incorporated by solicitors as a "shelf company”
on May 31, 2006, with new Directors in the form of Garry Bobke and Ste-
ven Butt taking office on August 17, 2006.

My understanding is that the [Proposed Purchaser] initially excluded the
[Building] from their offer to purchase the Bricore Group properties and
made a separate offer through 101086849 Saskatchewan Ltd. when they
were made aware of the confidential information about the City of Re-
gina's plans to purchase the property.»

21 Inrefusing ICR leave to commence action, Koch J. wrote:

[1] On January 4, 2006, | granted an initial order pursuant to the Compa-

nies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, (the "CCAA") pro-

tecting the respondent corporations Bricore Land Group Lid. et al. (collec-
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tively "Bricore"), from claims of their respective creditors. The order (par-
agraph 5) explicitly provides in accordance with the authority conferred
upon the Court pursuant to s. 11(3) of the CCAA that "no Person shall
commence or continue any Enforcement or Proceeding of any kind
against or in respect of Bricore Group or the Property". The initial period
of 30 days has been extended many times. The stay of proceedings con-
tinues in effect. Ernst & Young Inc. was appointed monitor. That appoint-
ment continues.

[16] Although the interpretation of s. 11.3 of the CCAA is not necessarily
well settled in all aspects, it appears that the import of s. 11.3, which was
introduced as an amendment to the Act in 1997, is this:

(a) An application to lift a stay of proceedings must be addressed in the
context of the broad objectives of the CCAA which is to promote re-
organization and restructuring of companies. If s. 11.3 is interpreted
too literally, it can render the stay provisions ineffective, ieaving the
collective good of the restructuring process subservient to the self-
interest of a single creditor. Clearly, s. 11.3 must be construed so as
not to defeat the overall objectives of the Act. See Smith Brothers
Contracting Ltd. (Re) (1998), 53 B.C.L.R. (3d) 264 (B.C.S.C.).

(b) The standard for determining whether to lift the stay of proceedings
is not, as ICR contends, whether the action is frivolous, analogous
to the standard which a defendant applicant under Rule 173 of The
Queen's Bench Rules must meet o set aside a statement of claim.
Rather, to obtain an order lifting the stay ad hoc to permit the suit to
proceed, the proposed plaintiff must establish that the cause of ac-
tion is tenable. | interpret that to mean that the proposed plaintiff has
a prima facie case. See fvaco Inc. (Re), [2006] O.J. No. 5029 (Ont.
S.C.J.).

(c) In determining whether to lift a stay, the Court must take into con-
sideration the relative prejudice to the parties. See Ivaco, Inc. (Re),
supra, para. 20; and Richard H. McLaren & Sabrina Gherbaz, Ca-
nadian Commercial Reorganization: Preventing Bankruptcy (Toron-
to: Canada Law Book, 1995) at 3-18.1. Counsel have cited the case
of GMAC Commercial Credit Corporation - Canada v. T.C.T. Logis-
tics Inc., [2006] 2 S.C.R. 123, 2006 SCC 35. The circumstances in
that case are somewhat analogous but it is of limited assistance be-
cause the CCAA does not contain a provision equivalent to s. 215 of
the Bankruptcy and Insofvency Act, R.S.C. 1985, ¢. B-3, which ex-
pressly provides that no action lies against the superintendent, an
official receiver, an interim receiver or a trustee in certain circum-
stances without leave of the Court.
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[17] For reasons outlined supra, | do not find the cause of action ICR as-
serts against Bricore to be tenable, not even as against Bricore Land
Group Lid. Therefore, the application to lift the stay of proceedings to
permit the proposed action against Bricore is dismissed.

[18] Neither is there any basis upon which to lift the stay with respect to
the proposed action against Maurice Duval, the Chief Restructuring Of-
ficer. Considerations applicable to Bricore under s. 11.3 do not apply to a
court- appointed restructuring officer. Maurice Duval, as an officer of the
Court, has explained his position in a cogent way. | accept his explana-
tion. He did not sell the Department of Education Building to the City of
Regina. He was not aware at the relevant time that the purchaser was go-
ing to resell. Indeed, his efforts were directed toward closing a single
transaction involving all six Bricore properties. Although the proposed
pleading accuses Mr. Duval of acting in "bad faith", it is not suggested on
behalf of ICR that Mr. Duval has been guilty of fraud, gross negligence or
wilful misconduct; that is, any of the limitations or exceptions expressly
listed in paragraph 20(c) of the order of May 23, 2006.

[19] As stated previously, the overriding purpose of the CCAA must also
be considered. That applies in the Duval situation too. The statute is in-
tended to facilitate restructuring to serve the public interest. In many cas-
es such as the present it is necessary for the Court to appoint officers
whose expertise is required to fulfill its mandate. It is clearly in the pubiic
interest that capable people be willing to accept such assignments. ltis to
be expected that such acceptance be contingent on protective provisions
such as are included in the order of May 23, 2008, appointing Mr. Duval.
It is important that the Court exercise caution in removing such re-
strictions; otherwise, the ability of the Court to obtain the assistance of
needed experts will necessarily be impaired. Qualified professionals will
be less willing to accept assignments absent the protection provisions in
the appointing order.

IV. Issue #1. Does the stay of proceedings imposed by the supervising
CCAA judge under the Initial Order apply {o an action commenced by
ICR, a post-filing claimant, such that leave to commence an action
against Bricore is required?

ICR argues that, as a post-filing creditor, the Initial Order does not apply to i, either

as a matter of law or on the basis of a proper interpretation of the Initial Order.

23  The authority to make an order staying and prohibiting proceedings against a debtor
company is contained in s. 11(3) of the CCAA:

11.(3) A court may, on an initial application in respect of a company,
make an order on such terms as it may impose, effective for such period
as the court deems necessary not exceeding thirty days,
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(@) staying, until otherwise ordered by the court, ail proceedings taken
or that might be taken in respect of the company under an Act re-
ferred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings
in any action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement
of or proceeding with any other action, suit or proceeding against
the company.

24 Pursuanttos. 11(3) of the CCAA, Koch J. granted the Initial Order providing for a
stay and prohibition of new proceedings in these terms:

5.

11.

During the 30-day period from and after the date of filing of this applica-
tion on January 4, 2006 or during the period of any extension of such 30-
day period granted by further order of the Court (the "Stay Period"), no
Person shall commence or continue any Enforcement or Proceeding of
any kind against or in respect of Bricore Group or the Property. Any and
all Enforcement or Proceedings already commenced (as at the date of
this Order) against or in respect of Bricore Group or the Property are
hereby stayed and suspended.

During the Stay Period, no person shall assert, invoke, rely upon, exer-
cise or attempt to assert, invoke, rely upon or exercise any rights:

a) against Bricore Group or the Property;

b) as aresult of any default or non-performance by Bricore Group, the
making or filing of this proceeding or any admission or evidence in
this proceeding, or

¢)  inrespect of any action taken by Bricore Group or in respect of any
of the Property under, pursuant to or in furtherance of this Order.

Notwithstanding any of the provisions of this Order:

a)  no creditor of Bricore Group shall be under any obligation, by
reason only of the issuance of this Order, to advance or re-
advance any monies or otherwise extend any credit to Bricore
Group, except as such creditor may agree; and

b)  Bricore Group may, by written consent of its counsel of record,
agree to waive any of the protections that this Order provides
to them, whether such waiver is given in respect of a single
creditor or class of creditors or is given in respect of ail credi-
tors generally. '
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13. Any act or action taken or notice given by creditors or other Persons or
their agents, from and after 12:01 a.m. (local Saskatoon time) on the date
of the filing of the application for this Order to the time of the granting of
this Order, to commence or continue Enforcement or to take any Pro-
ceeding (including, without limitation, the application of funds in reduction
of any debt, set-off or the consolidation of accounts) is, unless the Court
orders otherwise, deemed not to have been taken or given.

"Proceeding" is defined in para. 22 of Schedule "A" to the Initial Order as "a lawsuit, [egal
action, court application, arbitration, hearing, mediation process, enforcement process,
grievance, extrajudicial proceeding of any kind or other proceeding of any kind."

25 The authority to extend an initial order is contained in s. 11(4) of the CCAA:

11(4) A court may, on an application in respect of a company other than
an initial application, make an order on such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such pericd as the
court deems necessary, all proceedings taken or that might be fak-
en in respect of the company under an Act referred to in subsection
)

(b) restraining, until otherwise ordered by the court, further proceedings
in any action, suit or proceeding against the company; and

{c) prohibiting, until otherwise ordered by the court, the commencement
of or proceeding with any other action, suit or proceeding against
the company.

Koch J., pursuant to this subsection, extended the stay many times and the stay continues
in force.

26  As authority for the proposition that the Initial Order does not stay proceedings with
respect to claims that arise after the Initial Order, ICR's counsel cites Professor Hons-
berger's Debt Restructuring Principles & Practice:

The scope of an order staying proceedings extends only to claims
that arose prior to the order. A proceeding based on a claim that arose af-
ter an order was made staying proceedings is not affected by the stay.»
[Footnote omitted.]

The only case footnoted is Ramsay Plate Glass Co. v. Modern Wood Products Ltd. In my
respectful view, the facts in Ramsay Glass narrow its application.

27 In Ramsay Glass, the initial CCAA order, dated April 12, 1951, suspended alt pro-
ceedings against Modern Wood Products Ltd. Modern Wood Products made an offer of
compromise that was accepted by its existing creditors and approved by the Court on May
21, 1951, Ramsay Glass sought to enforce a claim against Modern Wood Products that
arose in 1953. Modern Wood Products sought to strike Ramsay Glass's claim on the basis
that its proceedings were stayed by the April 1951 order.
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28 In dismissing the application to strike, Prevost J. wrote:

CONSIDERING that said claim is not provable in bankruptcy and
that under The Bankruptcy Act an order staying proceedings would not
apply to such a claim; Richardson & Co. v. Storey, 23 C.B.R. 145, [1942]
1 D.L.R. 182, Abr. Con. 301; /n re Bolf, 26 C.B.R. 149, [1945] Que. S.C.
173, Abr. Con. 303;

CONSIDERING that s. 10 of The Companies’ Creditors Arrange-
ment Act and the judgments rendered under its authority should receive
the same interpretation in this respect as s. 40 of The Bankruptcy Act,

CONSIDERING that the present claim is in no way affected by the
judgment rendered on April 12, 1851 by Boyer J. under The Companies’
Creditors Arrangement Acf, ordering suspension of all proceedings
against defendant company the present claim being posterior to said date
and having not been made the subject of any compromise or arrange-
ment homologated by this Court;

CONSIDERING that the present claim arose in 1953, two years af-
ter the judgment of Boyer J. homologating the compromise following the
non-payment by defendant company of merchandise purchased by it from
plaintiff company during said year;®

[ do not interpret Ramsay Glass as permitting a post-filing claimant to commence an action
against a debtor company without obtaining leave while the CCAA stay is in effect. In my
opinion, Ramsay Glass can be read as authority for the proposition that a post-filing credi-
tor need not apply for leave after the stay has been lifted. In that respect, it parallels
360networks Inc., Re;» Stelco Inc., (Re};» and Campeau v. Olympia & York Developments
Lid.

29 In 360networks, a creditor (Caterpillar Financial Services Limited) had both pre-filing
and post-filing claims. Caterpillar applied, inter alia, for an order lifting the stay of proceed-
ings. Tysoe J, wrote:

8 On the hearing of the applications, Caterpillar continued to take the po-
sition that all of its claims could properly be determined within the CCAA
proceedings on the first of its two applications. [ agree that the Deficiency
Claim and the Secured Creditor Claim are properly determinable within
the CCAA proceedings, but it is my view that it would not be appropriate
to make determinations in respect of the Trust Claim or the Post-Filing
Claim in the CCAA proceedings. The only remaining thing to be done in
the CCAA proceedings is the determination of the validity of claims for the
purposes of the Restructuring Plan (with Caterpillar's claims being the on-
ly unresolved ones). Neither the Trust Claim nor the Post-Filing Claim
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falls into this category of claim because each of these types of claim
is not affected by the Restructuring Plan. Indeed, the Post-Filing Claim
was not asserted in Caterpillar's proof of claim and surely cannot be ad-
judicated upon within Caterpillar's appeal of the disallowance of its proof
of claim. The B.C, Court of Appeal has recently affirmed, in United Prop-
erties Ltd. v. 642433 B.C. Ltd., [2003] B.C.J. No. 852, 2003 BCCA 203
(B.C.C.A)), that it is appropriate for the court to decline jurisdiction to re-
solve a dispute in CCAA proceedings which, although it may relate to
them, is not part and parcel of the proceedings. [Emphasis added.]

11 Counsel for Caterpiilar relies for the first ground on the fact that s. 12
of the CCAA authorizes the court to deal with secured and unsecured
claims. However, s. 12 deals with the determination of claims for the pur-
poses of the CCAA and does not authorize the court to determine claims
which fall outside of CCAA proceedings, such as the Trust Claim and the
Post-Filing Claim.=

[n the result, Tysoe J. lifted the stay so as to permit an action to be commenced to resolve
all of Caterpillar's claims. The significance of the decision for our purposes is that the Court
in 360netfworks considered the stay as applying to claims that arose after the initial order.

30 In Sfelco, Farley J., relying on 360nefworks, also held that the post-filing creditor's
claim in that case "contlnues to be stayed and is to be dealt with in the ordinary course of
litigation after Stelco's CCAA protection is terminated."»

31 Campeau does not deal with a post-filing creditor, but it does address the situation
where a creditor, whose claim is not accepted as part of the plan of arrangement, wants to
commence action. Blair J. (as he then was) refused an application brought by Robert
Campeau and the Campeau Corporations to lift the stay of proceeding imposed by the ini-
tial order. In doing so, he wrote:

24,

In making these orders, | see no prejudice to the Campeau plaintiffs. The
processing of their action is not being precluded, but merely postponed.
Their claims may, indeed, be addressed more expeditiously than might
have otherwise been the case, as they may be dealt with - at least for the
purposes of that proceeding - in the C.C.A A. proceeding itself. On the
other hand, there might be great prejudice to Olympia & York if its atten-
tion is diverted from the corporate restructuring process and it is required
to expend time and energy in defending an action of the complexity and
dimension of this one. While there may not be a great deal of prejudice to
National Bank in allowing the action to proceed against it, | am satisfied
that there is little likelihood of the action proceeding very far or very effec-
tively unless and untit Olympia & York - whose alleged misdeeds are the
real focal point of the attack on both sets of defendants - is able to partici-
pate.




Page 17

25. In addition to the foregoing, | have considered the following factors in the
exercise of my discretion:

1. Counsel for the plaintiffs argued that the Campeau claim must be
dealt with, either in the action or in the C.C.A.A. proceedings and
that it cannot simply be ignored. | agree. However, in my view, it is
more appropriate, and in fact is essential, that the claim be ad-
dressed within the parameters of the C.C.A A. proceedings rather
than outside, in order to maintain the integrity of those proceedings.
Were it otherwise, the humerous creditors in that mammoth pro-
ceeding would have no effective way of assessing the weight to be
given to the Campeau claim in determining their approach to the
acceptance or rejection of the Olympia & York Plan filed under the
Act.

2. In this sense, the Campeau claim - like other secured, under-
secured, unsecured, and contingent claims - must be dealt with as
pait of a "controlled stream" of claims that are being negotiated with
a view to facilitating a compromise and arrangement between
Olympia & York and its creditors. In weighing "the good manage-
ment" of the two sets of proceedings - i.e. the action and the CCAA
proceeding - the scales tip in favour of dealing with the Campeau
claim in the context of the latter:

see Altorney General v. Arthur Andersen & Co. (United Kingdom)
(1988), [1989] E.C.C. 224 (C.A.), cited in Arab Monetary Fund v.
Hashim, [1992] O.J. No. 1330, supra. | am aware, when saying
this, that in the initial plan of compromise and arrangement
filed by the applicants with the court on August 21, 1992, the
applicants have chosen to include the Campeau plainiiifs
amongst those described as "Persons not Affected by the
Plan". This treatment does not change the issues, in my view, as it
is up to the applicants to decide how they wish to deal with that
group of "creditors" in presenting their plan, and up to the other
creditors to decide whether they will accept such treatment. In either
case, the matter is being dealt with, as it should be, within the con-
text of the C.C.A A. proceedings.* [Emphasis added.]

Campeau is further authority for the proposition that a supervising CCAA judge can refuse
a prospective creditor, who is not part of the plan of arrangement, leave to commence pro-
ceedings and that the creditor may commence action after the stay is lifted.

32 Each of 360nefworks®, Stelco* and Campeau” supports the proposition that while a
stay of proceedings is extant, an application to lift the stay must be made to permit an ac-
tion to be commenced against a debtor that is subject to a CCAA order, regardless of
whether the claim arises before or after the initial order, or whether the prospective creditor
is able to take part in the plan of arrangement.
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33 Prevost J. in Ramsay Glass points out that under the Bankruptcy and Insolvency
Act= (the "BIA") the stay of proceedings does not extend to a claim not provable in bank-
ruptey. This is so, however, because of the definition of "claim provable in bankruptcy" and
ss. 69.3(1) and s. 121. (See Houlden & Morawetz, The 2007 Annotated Bankruptcy and
Insolvency Act.») While s. 12 of the CCAA defines "claim" by reference to "claim provable
in bankruptey," it has not been interpreted as limiting the extent of the stay.

34 Onthe face of ss. 11(3) and (4) of the CCAA, the authority to safeguard the company
is not limited to staying existing actions, but extends to "prohibiting, until otherwise ordered
by the court, the commencement of ... any other action, suit or proceeding against the
company.” Unlike the BIA there are no words limiting this phrase to debts or claims in ex-
istence at the time of the initial order.

35 With respect to the wording of the Initial Order, there can be no question that it ap-
plies to post-filing creditors. The broad wording of paras. 5 and 6 of the Initial Order and
the definition of "proceeding" confirm this. No distinction is made between creditors in ex-
istence at the time of the Initial Order and those who become creditors after. Paragraph
11(b) also establishes a mechanism for post-filing creditors to seek relief by obtaining an
exemption from the protection afforded Bricore, which would include the prohibition of pro-
ceedings. The obvious implication is that the prohibition of proceedings applies to post-
filing creditors, subject, of course, to obtaining leave of the Court to commence action.

V. Issue #2. Does s. 11.3 of the CCAA mean that a post-filing claimant can-
not be subject to the stay of proceedings imposed by the Initial Order?

36 ICR argued that by the addition of s. 11.3 in 1997= to the CCAA, Parliament intended
to grant a post-filing creditor the right to sue without obtaining leave.

37 Inmy respectful view, s. 11.3 cannot be interpreted in the way in which ICR con-
tends. Indeed, a more logical and internally consistent reading of s. 11.3 and the other sec-
tions of the CCAA is to permit the supervising judge to determine, as a matter of discretion,
whether an action commenced by a post-filing creditor should be permitted to proceed.

38 Section 11.3 forms part of a comprehensive series of sections addressing the ques-
tion of stays added in 1997 and 2001:

No stay. etc., in certain cases

11.1 (2) No order may be made under this Act staying or restraining the
exercise of any right to terminate, amend or claim any accelerated pay-
ment under an eligible financial contract or preventing a member of the
Canadian Payments Association established by the Canadian Payments
Act from ceasing to act as a clearing agent or group clearer for a compa-
ny in accordance with that Act and the by-laws and rules of that Associa-
tion. (Added hy S.C. 1997, c. 12, s. 124)

No stay, etc.. in cerfain cases

11.11 No order may be made under this Act staying or restraining




Page 18

(a) the exercise by the Minister of Finance or the Superintendent of Financial
Institutions of any power, duty or function assigned to them by the Bank
Act, the Cooperative Credit Associations Act, the Insurance Companies
Act or the Trust and Loan Companies Act;

(b) the exercise by the Governor in Council, the Minister of Finance or the
Canada Deposit Insurance Corporation of any power, duty or function as-
signed to them by the Canada Deposit Insurance Corporation Act; or

(c) the exercise by the Aftorney General of Canada of any power, assigned
to him or her by the Winding-up and Restructuring Act. (Added by S.C.
2001, ¢c. 9, 5. 577.)

No stay, etc. in certain cases

11.2 No order may be made under section 11 staying or restraining any
action, suit or proceeding against a person, other than a debtor com-
pany in respect of which an application has been made under this Act,
who is obligated under a letter of credit or guarantee in relation to the
company. (Added by S.C. 1997, c. 12, s. 124)

11.3 No order made under section 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for
goods, services, use of leased or licensed property or other
valuable consideration provided after the order is made; or

(b) requiring the further advance of money or credit. (Added by
S.C. 1997, c. 12, 5. 124)

[Emphasis added.]

39 Inss. 11.1(2), 11.11 and 11.2, Parliament uses the words "staying or restraining" to
describe those circumstances limiting the scope of the stay power, but these words are not
repeated in s. 11.3. This application of the expressio unius principle supports the obvious
implication that s. 11.3 does not limit the authority of the court to stay all proceedings.

40 While the debates of the House of Commons in Hansard do not comment on s. 11.3,
several text book authors assist with the task of interpretation. Professor Honsberger
states:

A distinction is made hetween the compulsory supply of goods and
services and the extension of credit by suppliers to a debtor company in
CCAA proceedings.

Suppliers may be enjoined from cutting off services or discontinuing
the supply of goods by reason of there being arrears of payment provided
the debtor commences regular payments for current deliveries.




Page 20

However, no order made under s. 11 of the Act has the effect of
prohibiting a person from requiring immediate payment for goods, ser-
vices, use of leased or licensed property or other valuable consideration
after the order is made.

... A court could make a similar order after the 1997 amendments
provided it stipulated that the debtor company made immediate payment
for "goods, services, use of leased or licensed property or other valuable
consideration after the order is made.»

[Footnotes omitted.]

41  Professor McLaren similarly comments in his text "Canadian Commercial Reorgani-
zation":»

3.800 ... Section 11.3 acts as an exemption to the stay provisions of s. 11
of the CCAA. It appears the section is meant to balance the rights of cred-
itors with debtors, The section addresses the concern that judges had too
much discretion in issuing stays. Under s. 11.3(a), if a person supplies
goods or services or if the debtor continues to occupy or use leased or li-
censed property, the court will not issue a stay order with respect to the
payment for such goods or services or leased or licensed property. In es-
sence, s. 11.3(a) will not permit the court to prohibit these individuals from
demanding payment from the debtor for goods, services or use of leased
property, after a court order is made.

42 Finally, Professor Sarra in Rescue! The Companies’ Creditors Arrangement Act
provides this insight:

While the court cannot compel a supplier to continue to extend credit to
the debtor during a CCAA proceeding, the court can protect trade suppli-
ers that choose to supply goods or credit during the stay period by grant-
ing them a charge on the assets of the debtor that will rank ahead of other
claims. While section 11.3 of the CCAA states that no stay of proceedings
can have the effect of prohibiting a person from requiring immediate pay-
ment for goods, services or the use of leased or licensed property, or re-
quiring the further advance of money or credit, trade suppliers were often
continuing credit only to find that they had lost further assets during the
workout period because of their priority in the hierarchy of claims. Hence
the practice of post-petition trade credit priority charges developed, first
recognized in Alberta.» [Footnotes omitted.]




Page 21

43  Smith Bros. Contracting Ltd. (Re)* also supports a narrow reading of s. 11.3. After
citing Chef Ready Foods Ltd. v. Hongkong Bank of Canada¥ and Quintette Coal Limited. v.
Nippon Steel Corporatior with respect to the intention of Parliament and the object and
scheme of the CCAA, Bauman J. in Smith Bros. wrote:

45 lt is interesting that Gibbs J.A. suggested that it would be unlikely that
a court would exercise its s. 11 jurisdiction:

... where the result would be to enforce the continued supply of
goods and services to the debtor company without payment for cur-
rent deliveries ...

48 Parliament has now precluded that by adding s. 11.3(a) to the CCAA.
It is instructive to note, however, that the subsection has been added
against the backdrop of jurisprudence which has underlined the very
broad scope of the court's jurisdiction to stay proceedings unders. 11.

47 To repeat the relevant portion of the section:

11.3 No order made under s. 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for ...
use of leased or licenced property ... provided after the order
is made;

It is noted that the remedy which is preserved for creditors is a relatively
narrow one; it is the right to require immediate payment for the use of the
leased property.=

Thus, Bauman J. interpreted s. 11.3 in accordance with Parliament's intention and the ob-
ject and scheme of the CCAA as creating a narrow right - the right to withhold services
without immediate payment.

44 | agree with Bricore's counsel. When a supplier is requested to provide goods or ser-
vices on a post-filing basis to a company operating under a stay of proceedings imposed
by the CCAA, s. 11.3 allows the supplier the right:

(a) to refuse to supply any such goods or services at all;

(b) to supply such goods or services on a "cash on demand" basis only;

(c) to negotiate with the insolvent corporation for the amendment of the
CCAA Order to create a post-filing supplier's charge on the assets
of the insolvent corporation to secure the payment by the insolvent
corporation of amounts owing by it to such post-filing suppliers; or

(d) to take the risk of supplying goods or services on credit.
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Where the Initial Order imposes a stay of proceedings and prohibits further proceedings, s.
11.3 does not permit the supplier of goods or services to sue without obtaining leave of the

court to do so.

VI. [ssue #3: If leave is required, did the supervising CCAA judge commit a
reviewable error in refusing ICR leave to commence an action against
Bricore?

45 Having determined that the stay and prohibition of proceedings applies to ICR, not-
withstanding its status as a post-filing creditor, the next issue is whether Koch J. erred in
refusing to lift the stay on the basis that the claim was not tenable.

46 The claim against Bricore is pre"sumab[y against Bricore both in its own right and
pursuant to its indemnification agreement with the CRO. Paragraph 18 of the CRO Order
requires Bricore to indemnify the CRO:

18. Bricore Group shall indemnify and hold harmiess the CRO from and
against all costs (including, without limitation, defence costs), claims,
charges, expenses, liabilities and obligations of any nature whatsoever
incurred by the CRO that may arise as a result of any matter directly or
indirectly relating to or pertaining to any one or more of:

(a) the CRO's position or involvement with Bricore Group;

(b) the CRO's administration of the management, operations and
business and financial affairs of Bricore Group;

(c) any sale of all or part of the Property pursuant to these pro-
ceedings;

{d) any plan or plans of compromise or arrangement under the
CCAA between Bricore Group and one or more classes of its
creditors; and/or

(e) any action or proceeding to which the CRO may be made a
party by reason of having taken over the management of the
business of Bricore Group.«

47 The authority to lift the stay imposed by the Initial Order against Bricore is contained
in s. 11(4) of the CCAA:

11(4) A court may, on an application in respect of a company other than
an initial application, make an order on such terms as it may impose,

(c) prohibiting, until otherwise ordered by the court, the commence-
ment of or proceeding with any other action, suit or proceeding
“against the company. [Emphasis added.]

48 This is a discretionary power, which invokes the standard of appellate review stated
as follows:
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[22] ... [T]he function of an appellate court is not to exercise an independ-
ent discretion of its own. It must defer to the judge's exercise of his dis-
cretion and must not interfere with it merely on the ground that members
of the appellate court would have exercised the discretion differently. The
function of the appellate court is one of review only. It may set aside the
judge's exercise of his discretion on the ground that it was based on a
misunderstanding of the law or of the evidence before him or on an infer-
ence that particular facts existed or did not exist, which, although it was
one that might legitimately have been drawn on the evidence that was be-
fore the judge, can be demonstrated to be wrong by further evidence that
has become available by the time of the appeal, or on the ground that
there has been a change of circumstances after the judge made his or-
der.#

It is often expressed as permitting intervention where the judge acts arbitrarily, on a wrong
principle, or on an erroneous view of the facts, or when the appeal court is satisfied that
there is likely to be a failure of justice as a result of the refusal. See: Martin v. Deutch.#

49 With respect to discretionary decisions made under the CCAA, there is a particular
reluctance to intervene. The reluctance is justified on the basis of the specialization of the
judges who have carriage of complex proceedings that are often replete with compromised
solutions.» This does not mean that the Court of Appeal can turn a blind eye or permit an
injustice, but it does provide the backdrop against which CCAA discretionary decisions are

reviewed.

50 Unlike the B/A,« the CCAA contains no specific statutory test to provide guidance on
the circumstances in which a CCAA stay of proceedings is to be lifted. Some guidance,
nonetheless, can be found in the statute and in the jurisprudence.

51 Subsection 11(6) of the CCAA states:

11 (6) The court shall not make an order under subsection (3) or (4) un-
less

(a) the applicant satisfies the court that circumstances exist that make such
an order appropriate; and

(b) inthe case of an order under subsection (4), the applicant also satisfies
the court that the applicant has acted, and is acting, in good faith and with
due diligence.

While the reference to "order" in the opening clause "[t]he court shall not make an order
under s. (3) or (4)" may very well be to the Initial Order and not to the order lifting the stay,
s. 11(6) and, in particular, its legislative history, are also relevant to an application to lift the
stay.

52 Subsection 11(6) was brought into effect in 1997 by Bill C-5, which enacted "An Act
to amend the Bankruptcy and [nsolvency Act, the Companies' Creditors Arrangement Act
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and the Income Tax Act." When Bill C-5 received third reading on October 23, 1996, s.
11(6) took this form:

11 (6) The court shall not make an order under subsection (3} or (4} un-
less

(a) the applicant satisfies the court that circumstances exist that make
such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also sat-
isfies the court that:

(i) the applicant has acted, and is acting, in good faith and with
due diligence,

(i) a viable compromise or arrangement could likely be made in
respect of the company, if the order being applied for were
made, and ‘

(i) no creditor would be materially prejudiced if the order being
applied for were made.

After Bill C-5 received third reading, it was referred to the Standing Senate Committee on
Banking, Trade and Commerce.# The Committee reported:

A number of insolvency experts were of the opinion that the pro-
posed amendment would make it virtually impossible to obtain extensions
of the initial 30-day stay under the CCAA and force companies to file
plans of arrangement within 30 days after the making of the initial stay or-
der.

Others suggested that some CCAA reorganizations would have
turned out differently if the amendment had been in place.

Of the submissions received about proposed subsection 11(8), all
but one condemned the provision.

The CLHIA [Canadian Life and Health Insurance Association}] ar-
gued that the amendment to the bill would be a significant improvement to
the CCAA for four reasons:

(a) it would give direction to the courts as to the tests that must be
met before the extension order was granted;
(b) it would more closely align the CCAA with the BIA,;
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(¢} the tests are well-established under the BIA and have re-
ceived extensive scrutiny and study; and

(d) the tests would direct the courts to consider how the stay
would affect creditors. [Footnote omitted.]

The Committee shares the concerns expressed about the potential
impact of proposed subsection 11(6) of the CCAA, particularly the con-
cern that the CCAA may no longer be a sufficiently flexible vehicle for
large, complex corporate reorganizations.

While the Committee fully supports initiatives to align the provisions
of the CCAA more closely with those of the BIA, these initiatives must be
the subject of thorough discussion and analysis before [making] their way
into legislation. Unfortunately, such discussion did not take place prior [to]
the introduction of proposed subsection 11(6).«

Notwithstanding the submissions of the Canadian Life and Health Insurance Association,
the Standing Committee recommended that Bill C-5 be amended by striking subpara-
graphs 11(6)(b)(ii) and (iii).

63 The House of Commons concurred in the Amendments recommended by the Senate
on April 15, 1997 .« Bill C-5, as thus amended, received Royal Assent on April 25, 1997
and was proclaimed in its present skeletal form on September 30, 1997 .+ Neither the
amending legislation* nor the proposed Bill presently before the Senate® make any
change to s. 11 in this regard.

54 The Senate's and Parliament's specific rejection of a limitation on the court's discre-
tion is a strong indication of Parliamentary intention. The fact that Parliament did not see fit
to limit the discretion in any significant manner, despite having been given the opportunity
to do so, confirms the broad discretion given in ss. 11(3) and (4) to the supervising CCAA
judge. Discretion is never completely unfettered, but an appellate court should be reluctant
to impose rigid tests, standards or criteria where Parliament has declined to do so. Some
guidance can be taken from the jurisprudence.

55 In Canadian Airlines Corp., Res' Paperny J. (as she then was) indicated that the obli-
gation of the supervising CCAA judge is to "always have regard to the particular facts” and
"to balance" the interests. As Farley J. said in /vaco Inc., Re,» the supetvising CCAA judge
must also be concerned not to permit one creditor to mount "an indirect but devastating
attack on the CCAA stay" so as to give one creditor an inappropriate advantage over other
unsecured creditors as well as over secured creditors with priority.

56 Inlvaco Inc. (Re)= Ground J. stated this to be the criteria to determine whether a stay
should be lifted:

20 it appears to me that the criteria which the court must consider in de-
termining whether to lift a stay, being whether the proposed cause of ac-
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tion is tenable, the balancing of interests as between the parties, the rela-
tive prejudice to the parties, and whether the proposed action would be
oppressive or vexatious or an abuse of the court process, would all be
met with respect to a trial of issues to resolve interpretation of the APAs
with respect to the calculation of the working capital adjustments.

Ground J. went on to confirm that finding a tenable or reasonable cause of action is not the
only factor to be considered:

30 Even if the Statement of Claim did disclose a tenable or reasonable
cause of action, there are a number of other factors which this court must
consider which militate against the lifting of the stay in the circumstances
of this case. The institution of the Proposed Action, even if a tight timeta-
ble is imposed, would inevitably result in considerable delay and compli-
cation with respect to the full distribution of the estate to the detriment of
many small tfrade creditors and individual creditors as well as to pension
claimants. In addition, it would appear from the evidence before this court
that Heico has been aware of most of the matters alleged in the State-
ment of Claim for approximately 2 years and there does not appear to be
any valid reason given for the delay in commencing the application to lift
the stay.

57 Turning back to the case before us, Koch J.'s reasons for refusing to lift the stay
were:

[16]. ..

(a) An application to lift a stay of proceedings must be addressed in the
context of the broad objectives of the CCAA which is to promote re-
organization and restructuring of companies. ....

(b) The standard for determining whether to lift the stay of proceedings
is not, as ICR contends, whether the action is frivolous, analogous
to the standard which a defendant applicant under Rule 173 of The
Queen's Bench Rules must meet to set aside a statement of claim.
Rather, to obtain an order lifting the stay ad hoc to permit the suit to
proceed, the proposed plaintiff must establish that the cause of ac-
tion is tenable. | interpret that to mean that the proposed plaintiff has
a prima facie case. See Ivaco Inc. (Re), [2006] O.J. No. 5029 (Ont.
S.C.J.).

(¢) Indetermining whether to lift a stay, the Court must take into con-
sideration the relative prejudice to the parties. See Ivaco, Inc. (Re),
supra, para. 20; and Richard H. McLaren & Sabrina Gherbaz, Ca-
nadian Commercial Reorganization. Preventing Bankrupfcy (Toron-
to: Canada Law Book, 1995) at 3-18.1. ..o

He went on to find that the proposed action against Bricore was not "tenable."
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58 On an application made by a post-filing creditor, a supervising CCAA judge can re-
fuse to lift the stay on the basis that the creditor's claim is outside the CCAA process and
the action can be commenced after the CCAA order is lifted. (See 360networks= and Stel-
co%). Koch J. did not exercise this option. He was no doubt motivated in part by the fact
that by the time ICR's claim could be tried, after the stay is no longer in effect, there may
be no funds for it to claim as Bricore has now liquidated all of its assets and there remains,
for all intents and purposes, a pool of funds only. The funds are subject to a plan of distri-
bution, approved by the creditors, and will be distributed over this year.

59 Instead of simply rejecting the claim, Koch J. appears to have weighed the evidence
to a certain extent as a means of deciding the next step. He concluded that the claim was
not frivolous within the meaning of a Queen's Bench Rule 173 striking motion, but it was
nonetheless an untenable claim. The question becomes whether a supervising CCAA
judge can weigh a post-filing claim in this manner.

60 Professor Sarra comments on the anomalous position of liquidating CCAA proceed-
ings:

One policy issue that has not to date been fully explored is whether the
CCAA should be used to effect an organized liquidation that should
properly occur under the BIA or receivership proceedings. Increasingly,
there are liquidating CCAA proceedings, whereby the debtor corporation
is for all intents and purposes liquidated, but not under the supervision of
a trustee in bankruptcy or in compliance with all of the requirements of the
BIA. While creditors still must vote in support of such plans in the requi-
site amounts, there may be some public policy concerns regarding the
use of a restructuring statute, under the broad scope of judicial discretion,
to effect liquidation. ...s

The issue of whether the CCAA should be used for a liquidating, as opposed to a restruc-
turing purpose, is not before us. In the case at bar, when the Initial Order was granted, it
was thought possible that Bricore could be restructured. [t was only some months after the
Initial Order that it became clear that all of the assets would have to be sold. Our task at
this point is to address the position of an undetermined claim arising post-filing in such a
context.

61 If a claim had some reasonable prospect of success and were otherwise meritorious
in the CCAA context, it seems inappropriate to refuse simply to lift the stay on the basis
that the claim is outside the CCAA process knowing that, by the time the matter is heard in
the ordinary course, there will be no assets remaining. On the other hand, it also seems
inappropriate to delay distribution of the assets under a plan of arrangement, or make
some other accommodation, for an action that is likely to fail. | should make it clear that |
am not addressing the issue of whether a meritorious claimant can share in a proposed
plan of distribution as a result of the liquidation of the assets. The issue before this Court is
whether a post-filing creditor should be permitted to commence action, in the context of
what is now a liquidating CCAA, and avail itself of whatever pre-judgment remedies might
be available to it as a result of its claim.
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62 In the face of a liquidating plan of arrangement, given the broad jurisdiction conferred
by the CCAA on the Court, it seems appropriate that the supervising judge establish some
mechanism to weigh the post-filing claim to determine the next step. The next step might
entail permitting the claimant to commence action and attempt to convince a chambers
judge to grant it a pre-judgment remedy in relation to the funds. It is also possible that the
supervising judge may delay distribution of the funds, or some portion thereof, with or
without full security for costs, or on such other terms as seems fit. Mechanisms to test the
claim could include referral to a special claims officer, examination of the pertinent princi-
pal parties, or a settlement conference, or, as in this case, a preliminary examination by
the supervising CCAA judge in chambers based on affidavit evidence.

63 [nthe case at bar, having determined that it was appropriate to assess ICR's claim in
some way, did Koch J. err either in his statement of the appropriate test or in its applica-
tion?

64 Koch J. used prima facie case, which he equated with tenable cause of action. "Ten-
able cause of action" is taken from Ground J.'s decision in fvaco,* but Ground J. used
"reasonable cause of action" or "tenable case," as comparable terms and as only one of
four criteria to be considered. The use of "prima facie case" defined as "tenable cause of
action" is not particularly helpful as the words have been used in different contexts with dif-
ferent purposes in mind. Even in the context of bankruptcy where specific guidelines are
given, and the courts have had long experience with the application of the tests, the de-
bate continues as to what is meant by prima facie case and whether it is too high of a
standard to apply in determining whether an action may be commenced .=

65 Koch J. was clearly correct to hold that the threshold established by s. 173 of The
Queen's Bench Rules is too low. On the other hand, it is also important not to decide the
case. The purpose for passing on the claim is not to determine whether it will or wili not
succeed, but to determine whether the plan of arrangement should be delayed or further
compromised to accommodate a future claim, or some other step need be taken to main-
tain the integrity of the CCAA proceeding.

66 Given the broad discretion granted to a supervisory judge under the CCAA, as well
as the knowledge and experience he or she gains from the ongoing dealings with the par-
ties under the proceedings, it would be contrary to the purpose of the CCAA for the law
under it to develop in a restrictive way. Having regard for this, there ought not to be rigid
requirements imposed on how a supervising CCAA judge must exercise his or her discre-

tion with respect to lifting the stay.

67 Nonetheless, a broad test articulated along the lines of that in Ma, Re» may be of as-
sistance. The test from Ma, Re is:

3 ... As stated in Re Francisco, [1995] O.J. No. 917, the role of the court
is to ensure that there are "sound reasons, consistent with the scheme of
the Bankruptcy and Insolvency Act' to relieve against the automatic stay.
While the test is not whether there is a prima facie case, that does not, in
our view, preclude any consideration of the merits of the proposed action
where relevant to the issue of whether there are "sound reasons" for lift-
ing the stay. For example, if it were apparent that the proposed action had




Page 29

little prospect of success, it would be difficult to find that there were sound
reasons for lifting the stay.

White the Ma, Re test was developed for use under the BIA, a test based on sound rea-
sons, consistent with the scheme of the CCAA, to relieve against the stay imposed by ss.
11(3) and (4) of the CCAA, may be a better way to express the task of the chambers judge
faced with a liquidating CCAA than a test based simply on prima facie case. It must be
kept firmly in mind that the Court is dealing with a claimant that did not avail itself of the
remedy of withholding services under s. 11.3. It is also useful to remind oneself that, in a
case such as this, the CCAA proceeding began as a restructuring exercise with the at-
tendant possibility of creating s. 11.3 claimants. The threshold must be a significant one,

but not insurmountable.

68 In determining what constitutes "sound reasons," much is left to the discretion of the
judge. However, previous decisions on this point provide some guidance as to factors that
may be considered:

(a) the balance of convenience;

(b) the relative prejudice to the parties;

{c) the merits of the proposed action, where they are relevant to the issue of
whether there are "sound reasons” for lifting the stay (i.e., as was said in Ma,
Re, if the action has little chance of success, it may be harder to establish
"sound reasons" for allowing it to proceed).

The supervising CCAA judge should also consider the good faith and due diligence of the
debtor company as referenced in s. 11(6). Ultimately, it is in the discretion of the supervis-
ing CCAA judge as to whether the proposed action ought to be allowed to proceed in the
face of the stay.

62 While Koch J. did not state the test as broadly as | have, | agree that ICR does not
reach the necessary threshold. ICR did not structure its affairs or establish a claim with the
specificity that justifies the development of a remedy to allow it to participate in the liquida-
tion of the Bricore assets. There is also no aspect of the liquidation that requires the Court
in this case to be concerned. In particular, the stay need not be lifted, and no other step
need be taken in the context of the CCAA proceedings in light of these facts:

1. as of January 30, 2006, the Building was subject to an exclusive Selling
Officer Agreement that provided CMN Calgary with the exclusive right to
sell the property and to earn a commission of 1.25% of the purchase
price,» which is significantly less than that being claimed by ICR at a 5%
commission;

2. the sale to the Proposed Purchaser was a sale of six of the seven Bricore
properties;

3. the trial judge received a report dated September 25, 2006 from the CRO
recommending approval of the sale, which is two days before the alteged
contract with ICR was proposed;s

4. inthe September 25 report, the CRO advised the Court that "the total ag-
gregate purchase price for the Bricore Properties obtained by Bricore in
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the Accepted Offer to Purchase represented the greatest value which it
would be possible to obtain for all of the Bricore Properties;"s

5.  the September 27, 2008 letter from ICR to Bricore, states "we are aware
that the properties are under contract to sell ..."; and,

6. there was no sale from Bricore to the City of Regina.

70 While ICR denies knowledge of the sale, it is important to come back to the Septem-
ber 27th letter from ICR to Mr. Ruf. [f states:

We are aware that the properties are under contract to sell and re-
guest that ICR be protected in the specific situations as outlined.x [Em-
phasis added]

The addition by the CRO of these words, "Date of closing of a sale or December 31, 2006
whichever is earlier,” to that letter adds further support to the veracity of the CRO's report
to the effect that the CRO entered into discussions with ICR to provide for the eventuality
of a failed sale to the purchaser with whom Bricore already had a contractual relationship.

71  Finally, in assessing Koch J.'s decision, and in determining the deference that is
owed to it, | am not unmindful that he issued some 20 orders in 20086, pertaining to the Bri-
core restructuring, at least five of which dealt substantively with the Building and its pro-
spective sale to the Proposed Purchaser.

72 Thus, applying the standard of review previously articulated, | cannot say that Koch
J. acted arbitrarily, on a wrong principle, or on an erroneous view of the facts, or that a fail-
ure of justice is likely to result from the exercise of his discretion in the manner he did.

VIl Issue #4. Did the supervising CCAA judge make a reviewable error in re-
fusing leave to commence an action against the CRO?

73 In addition to the indemnification provided by para. 18 of the CRO Order quoted
above, the Order goes on to indicate the only circumstances in which the CRO can be
sued personally:

20. For greater clarity, the CRO [sic]:

(c) the CRO shall incur no liability or obligation as a result of his ap-
pointment or as a result of the fulfillment of his powers and duties as
CRO, except as a result of instances of fraud, gross negligence or
wilful misconduct on his part; and

(d) no Proceeding shall be commenced against the CRO as a resuit of
or relating in any way to his appointment or to the fulfillment of his
powers and duties as CRO, without prior leave of the Court on at
least seven days' notice to Bricore Group, the CRO and legal coun-
‘sel to Bricore Group.
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21. Subject to paragraph 20 hereof, nothing in this Order shall restrict
an action against the CRO for acts of gross negligence, bad faith or
wilful misconduct committed by him.

Setting aside the obvious ambiguity in this Order, it can be taken that to assert a claim
against the CRO personally, ICR had to claim "fraud, gross negligence, wilful misconduct
or bad faith." ICR claimed "bad faith."

74 Based on para. 20(d) of the Initial Order, there is no question that ICR was required
to obtain prior leave of the court. The issue thus becomes whether the supervising CCAA
judge erred in exercising his discretion in refusing to lift the stay.

75  Koch J.'s reasons for refusing to lift the stay are these:

[18] Neither is there any basis upon which to lift the stay with respect to
the proposed action against Maurice Duval, the Chief Restructuring Of-
ficer. Considerations applicable to Bricore under s. 11.3 do not apply to a
court-appointed restructuring officer. Maurice Duval, as an officer of the
Court, has explained his position in a cogent way. | accept his explana-
tion. He did not sell the Department of Education Building to the City of
Regina. He was not aware at the relevant time that the purchaser was go-
ing to resell. indeed, his efforts were directed toward closing a single
transaction involving all six Bricore properties. Although the proposed
pleading accuses Mr. Duval of acting in "bad faith", it is not suggested on
behalf of ICR that Mr. Duval has been guilty of fraud, gross negligence or
wilful misconduct; that is, any of the limitations or exceptions expressly
listed in paragraph 20(c) of the order of May 23, 2006.

[19] As stated previously, the overriding purpose of the CCAA must also
be considered. That applies in the Duval situation too. The statute is in-
tended to facilitate restructuring to serve the public interest. In many cas-
es such as the present it is necessary for the Court to appoint officers
whose expertise is required to fulfill its mandate. It is clearly in the public
interest that capable people be willing to accept such assignments. It is to
be expected that such acceptance be contingent on protective provisions
such as are included in the order of May 23, 2006, appointing Mr. Duval.
It is important that the Court exercise caution in removing such re-
strictions; otherwise, the ability of the Court to obtain the assistance of
needed experts will necessarily be impaired. Qualified professionals will
be less willing to accept assignments absent the protection provisions in
the appointing order.s

76 Again, Koch J. employed the same mechanism that he used to assess the claim
against Bricore. He considered the status of the CRO as an officer of the court, noted the
ambiguity in the Order and weighed the evidence to a certain extent. The question he was
answering was the sufficiency of the claim to permit an action to be commenced against
the Court's officer.
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77  Again, applying the standard of review with respect to discretionary orders, there is
no basis upon which the Court can intervene with Koch J.'s refusal to lift the stay so as to
permit an action against the CRO in his personal capacity.

VIl issue #5. Did the supervising CCAA judge err in awarding costs on
a substantial indemnity basis?

78 Koch J. awarded substantial indemnity costs for this reason:

[6] In my view, allegations of misconduct against a court officer are rare
and exceptional. Therefore costs on this motion should be imposed on a
substantial indemnity scale, although not on the full solicitor and client
basis sought. Bricore is entitled to costs on the motion of $2,000.00, and
Maurice Duval is entitled to costs of $1,000.00, payable in each instance
by the applicant, ICR Commercial Real Estate (Regina) Ltd.«

79 | note that Newbury J.A. in New Skeena Forest Products Inc., Re¥ dismissed a chal-
lenge to a costs award, holding that "these are the kinds of considerations which the
[CCAA] Chambers judge ... was especially qualified to make." And, of course, all costs or-
ders are discretionary orders.

80 Nonetheless in this case, it would appear that the supervising CCAA judge erred.
There is no basis upon which to order substantial indemnity costs with respect to the appli-
cation to lift the stay in relation to Bricore. Bad faith was not alleged on its part. With re-
spect to the CRO, the only basis upon which the stay could be lifted was to make an alle-
gation of "bad faith." In the absence of some other factor, ICR cannot be faulted for making
the very allegation that it was required to make in order to bring its application within the
ambit of the stay of proceedings that had been granted.

81 In addition, while Koch J. indicated he was not awarding solicitor-and- client costs,
there is not a sufficient distinction between substantial indemnity costs and solicitor-and-
client costs. An award approaching solicitor-and- client costs is still a punitive order and, as
there is no authority for the awarding of substantial indemnity costs, relies upon the same
jurisprudential base as solicitor-and-client costs. As such, the award does not seem {o
meset the test established in Siemens v. Bawolin® and Hashemian v. Wilde* wherein it is
stated that solicitor-and-client costs are generally awarded where there has been repre-
hensible, scandalous or egregious conduct on the part of one of the parties in the context
of the litigation. '

82 [f the parties are unable to agree with respect to costs in the Court of Queen's Bench
and in this Court, they may speak to the Registrar to fix a time for a conference call hear-
ing regarding costs.
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Bankruptey and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters
-- Motion by secured credifor fo lift stay of proceedings to permit it to apply for appointment
of receiver allowed -- Initial order was made which approved sales process and made of
additional commitments under DIP facility available if sales process sticcessful -- Sales
process ultimately unsuccessful, DIP lender delivered nofice of sales process default and
withdrew funding, debtor company's board resigned and debfor company ceased opera-
fions -- No alternative to appointing receiver as sales process had fallen apart, DIP lender
had served notice of sales process defaulf and debfors had no access to funds -- No pro-
spect of successful CCAA process.

Bankruptcy and insolvency law -- Proceedings -- Practice and procedure -- Stays -- Mo-
tion by secured credifor to lift stay of proceedings to permit it to apply for appointment of
receiver allowed -- Initial order was made which approved sales process and made of ad-
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ditional commitments under DIP facility available if sales process successful -- Sales pro-
cess ultimately unsuccessful, DIP lender delivered notice of sales process default and
withdrew funding, debtor company's board resigned and debtor company ceased opera-
fions -- No alternative to appointing receiver as sales process had fallen apart, DIP lender
had served notice of sales process default and debfors had no access to funds - No pro-
spect of successful CCAA process.

Motion by a secured creditor for an order lifting the stay of proceedings in the Creditors'
Companies Arrangement Act ("CCAA") matter to permit it to apply to appoint a receiver
over the assets of the debtor companies. In January 2012, an initial order was made under
the CCAA in respect of the debtor companies which approved a sale process in respect of
the companies and the availability of additional commitments under the DIP facility which
was tied to the success of the sales process. Three offers were received as a result of the
sales process. However, two of the bidders ultimately withdrew from the sales process.
The remaining bidder was prepared to proceed, but required the DIP lender to advance the
remaining $7 million in the DIP facility. The DIP lender delivered notice that a sales pro-
cess default had occurred under the DIP facility and no further funding was avaitably. Sub-
sequently, the debtor's board of director's resigned, the employees were advised there
was no work and the company ceased operations. The secured creditor, who was also the
DIP lender, sought to lift the stay and appoint a receiver. The motion was supported by the
monitor and was not opposed by any party.

HELD: Application allowed. There was no alternative to appointing a receiver. The sales
process had fallen apart and the DIP lender declined to make further advances and had
served a notice of sales process default, which resulted in the debtors having no further
access to funds. Furthermore, the board of directors had resigned, which reduced the pro-
spects of a successfult CCAA process to nil.

Statutes, Regulations and Rules Cited:
Creditors' Companies Arrangement Act,

Counsel:

E. Lamek and C. Fell, for the Monitor and proposed Receiver, FT] Consulting Canada Inc.
C. Prophet and F. Lamie, for the Applicant, Bank of Montreal.

D. Bish and A. Slavens, for the NFC Debtors.

P. Osborne and B. Gray, for certain Directors of the Debtors.

D. Bulas, for Edgestone Capital.

H. Chaiton, for Westco MultiTemp Distribution Centres Inc.
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D.M. BROWN J.:--
l. Motion to lift a CCAA stay to appoint a receiver

1 The Bank of Montreal, the senior secured creditor of the debtor respondents, NFC Ac-
quisition GP Inc., NFC Acquisition Corp., NFC Land Holdings Corp., New Food Classics,
and NFC Acquisition L.P. (the "Debtors™), moves for an order lifting the stay of proceedings
in the CCAA matter (CV-12-9554-00CL) to permit it to apply to appoint FTI Consulting
Canada Inc. as receiver of all of the property, assets and undertaking of the Debtors.

ll. Background events

2 NFC produces ground and formed meats and held a 40% market share of the market
for frozen burgers sold in grocery stores. On January 17, 2012 Morawetz J. made an Initial
Order under the CCAA in respect of NFC Acquisition GP Inc., NFC Acquisition Corp. and

NFC Land Holdings Corp. (the "NFC Entities"). Two features of the Initial Order are of par-
ticular relevance to this motion. First, the Court approved a sale process in respect of the

NFC Entities. Second, under the terms of the approved DIP facility, the availability of addi-
tional commitments under the facility beyond the initial $3.5 million was tied to the success
of the sales process - if a Sales Process Default occurred, there would be no further avail-

ability of funds under the DIP Facility.

3 The Monitor, FT! Consulting Canada Inc., has filed a Third Report dated February 21,
2012 describing the results of the sales process. Three final offers were received by the
February 13, 2012 deadline. The Monitor then worked with NFC management to refine the
terms of two bids.

4 On February 13 a Major Customer of NFC advised the company that it had one day to
match a competitive bid from another supplier of certain products which had proposed to
reduce its prices to the Major Customer. The Monitor informed the two final bidders of this
development. Between February 13 and 20 discussions took place amongst the Monitor,
NFC, the two final bidders and the Major Customer to ascertain whether a transaction
could be structured that would result in a going concern sale of the NFC Saskatoon pro-
duction facility, or possibly both NFC production facilities.

5 Under the terms of the Sales Process NFC had until the close of business on Febru-
ary 17 to put forward to BMO, in its capacity as DIP Lender, a form of agreement of pur-
chase and sale so that the bank could determine whether it would make further advances

under the DIP Facility.

6 On February 17 one of the two final bidders withdrew from the sales process. The re-
maining bidder was prepared to proceed with an amended offer, but one which would re-
quire the DIP Lender to advance the remaining $7 million in the DIP Facility.

7 On Monday, February 20 BMO delivered a nofice that a Sales Process Default had
occurred under the DIP Facility. Further funding was no longer available to the Debtors.
That evening the Board of NFC resigned en masse. Management posted notices at the
Debtors' facilities advising the employees that no work would be available for them the
next day, Tuesday, February 21. That has led the Monitor to make the following recom-
mendation:
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In light of the delivery of the Default Notice by BMO, the resignation of the
NFC Board of Directors and management, the lack of funding for NFC's
business and the perishable nature of NFC's inventory, the Monitor is of
the view that it is vital to have an immediate and orderly shut-down of the
NFC manufacturing operations and a swift transition to a court-appointed
receivership of the assets of NFC. The Monitor is hopeful that a buyer for
the closed NFC manufacturing faculties can be quickly identified among
the parties that participated in the Transaction Process, and that the
manufacturing facilities can be sold on a turn-key basis in a short period
of time, rather than liquidated.

The Monitor has prepared a cash flow projection for the conduct of a
shut-down receivership for the assets of NFC, which would be funded
pursuant to Receiver's Certificates. BMO has agreed to fund such Re-
ceiver Certificate amounts on a basis and priority consistent with the ex-
isting DIP Facility and DIP Charge.

8 As of February 20, 2012 the Debtors owed BMO approximately $24.5 million. BMO is
the senior secured creditor and the DIP Lender. The priority position of the BMO is not in

dispute.

9 BMO applies for a lifting of the stay in the CCAA proceeding and the appointment of a
receiver over the Debtors to secure the property and assets of the Debtors, including the
perishable food inventory, and to proceed with an orderly realization and maximization of
the value of the Debtors' assets. Paragraph 36(b) of the Initial Order provided that upon
the occurrence of an event of default under the Definitive Documents, BMO, as DIP Lend-
er, could apply to the court for the appointment of a receiver. A Sale Process Default is a
Specified Event of Default, and BMO gave notice of such a default this past Monday.

10 FTI has consented to act as receiver of the Debtors.

. Analysis

11  [n Canwest Global Communications Corp. (Re) (2009), 61 C.B.R. (5th) 200 (S.C.J.)
Pepall J. summarized the principles which should guide a court when facing a request fo
lift a stay of proceedings under the CCAA:

32 As with the imposition of a stay, the lifting of a stay is discretionary.
There are no statutory guidelines contained in the Act. According to Pro-
fessor R.H. McLaren in his book "Canadian Commercial Reorganization:
Preventing Bankruptey", an opposing party faces a very heavy onus if it
wishes to apply to the court for an order lifting the stay. In determining
whether to lift the stay, the court should consider whether there are sound
reasons for doing so consistent with the objectives of the CCAA, including
a consideration of the balance of convenience, the relative prejudice to
parties, and where relevant, the merits of the proposed action: /CR Com-
mercial Real Estate (Regina) Ltd. v. Bricore Land Group Ltd., [2007] S.J.
No. 313. That decision also indicated that the judge should consider the
good faith and due diligence of the debtor company.
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33 Professor McLaren enumerates situations in which courts will lift a stay
order. The first six were cited by Paperny J. in 2000 in Re Canadian Air-
fines Corp., [2000] A.J. No. 1692, and Professor McLaren has added
three more since then. They are:

1. When the plan is likely to fail.

2.  The applicant shows hardship (the hardship must be caused by the
stay itself and be independent of any pre-existing condition of the
applicant creditor).

3. The applicant shows necessity for payment (where the creditors' fi-
nancial problems are created by the order or where the failure to
pay the creditor would cause it to close and thus jeopardize the
debtor's company's existence).

4.  The applicant would be significantly prejudiced by refusal to lift the
stay and there would be no resulting prejudice to the debtor compa-
ny or the positions of creditors.

5.  Itis necessary to permit the applicant to take steps to protect a right
which could be lost by the passing of time.

6.  After the lapse of a significant time period, the insolvent is no closer
to a proposal than at the commencement of the stay period.

7.  There is a real risk that a creditor's loan will become unsecured dur-
ing the stay period.

8.  ltis necessary to allow the applicant to perfect a right that existed
prior to the commencement of the stay period.

9. ltisin the interests of justice to do so.

12 Turning to the present case, BMO gave notice of its motion by e-mail yesterday to
those on the Service List in the CCAA proceedings. Under the circumstances such short
notice was necessary, and | validate the short service.

13  No party has appeared to oppose the motions to lift the stay and appoint a receiver.
The Monitor supports the lifting of the stay and the appointment of a receiver. The Monitor
also advised that the Saskatoon local of the employees' union does not oppose the orders
sought.

14  Quite frankly, on the evidence before me, | see no other aiternative than appointing a
receiver. The Sales Process has fallen apart as a result of the inability to work out an ar-
rangement with the Major Customer. Consistent with the terms of the DIP Facility ap-
proved in the Initial Order, BMO, as DIP Lender, has declined to make further advances
and has served a notice of Sales Process Default. As a result, the Debtors have no access
to further working funds.

15 The Board of the Debtors resigned en masse two days ago; the Debtors are rudder-
less, reducing the prospects of a viable proposal in the CCAA process down to nil. The
Monitor advises that management instructed employees not to report to work yesterday, so
the Debtors are not carrying on any business at the moment. A significant inventory of
meat products sits in the Saskatoon facility, although the Monitor advises that any fresh
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meat either has been shipped out or frozen. In a very real sense the Debtors have ceased
carrying on business as a going concern.

16  The appointment of a receiver is required to stabilize this situation for the benefit of
all stakeholders of the Debtors.

17 BMO has filed a draft receivership order which contains some amendments to the
Commercial List Model Receivership Order. | reviewed the proposed amendments with
counsel in open court and heard submissions and explanations on some of the proposed
changes. No party opposes the proposed draft receivership order. BMO and the receiver
clarified that with respect to paragraphs 24 and 26 of the proposed order, the receiver will
be bound by the terms of the February 7, 2012 letter from the Monitor to Westco which
was placed before the court on the motion to obtain the February 16, 2012 extension or-
der. BMO and the receiver confirmed, at the request of Debtors' counsel, that the orders
sought would not terminate the existing CCAA proceedings.

18 Insum, I conclude that the pressing circumstances in which the Debtors find them-
selves make it just and reasonable to appoint a receiver over them. | therefore grant
BMO's motion to lift the stay of proceedings in the CCAA matter, and | grant the Bank's
motion to appoint FTI Consulting as receiver over the Debtors, | have signed the draft or-
ders submitted by BMO.

D.M. BROWN J.
cp/elglacx/qlixrigljxh/glana
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