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i the matter of the racelvership of Y10234 Atherta Lid
Receiver's Fourleenth Report
Grant Thornton Limited

Introduction

1.

On December 12, 2012, the Court of Queen’s Bench of Alberta (the “Court”) granted an order
appointing Grant Thornton Limited (the “Receiver”) as receiver of 910234 Alberta Ltd. (“910" or
the “Company”). On January 14, 2013, the Court granted an Amended and Restated

Receivership Order, which expanded the Receiver's powers.

The Receiver has filed a total of thirteen reports with the Court dealing with various matters

related to the receivership proceedings.

The purpose of this report (the “Receiver’s Fourteenth Report”) is to provide this Court with
information on the Receiver's application seeking approval of an order directing payment of the

Settlement Payment (defined herein).

Limitations of Report

4.

The information contained in the Receiver's Fourteenth Report has been obtained from the
records of the Company, publicly available information, and/or is based upon discussions with
and representations made by the Company’s management and other professional advisors. The
information was not audited nor otherwise verified by the Receiver as to its accuracy or
completeness, nor has it necessarily been prepared in accordance with generally accepted
accounting principles and the reader is cautioned that this report may not disclose all significant
matters about the Company. Accordingly, we do not express an opinion or any other form of
assurance on the information presented herein. The Receiver may refine or alter its observations
as further information is obtained or is brought to its attention after the date of this report. The
Receiver assumes no responsibility or liability for any loss or damage occasioned to any party

because of the circulation, publication, reproduction, or use of the Receiver's Fourleenth Report.

Copies of the Receiver's reports, orders granted and other documents relevant to the
receivership proceedings have been made publically available on the Receiver's website at:

www.grantthornton.ca/creditorupdates.

Capitalized terms not defined herein shall adopt the meaning as defined in the Receiver’s prior
reports. Unless otherwise stated, all monetary amounts noted herein are expressed in Canadian
dollars. The Receiver recommends that this Receiver's Fourteenth Report be read in conjunction

with the Receiver's prior reports.
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I the matter of the veceivership of 910234 Ahoria Lid,
FReceiver's Fourteenth Report

Grant Thornton Limited

Dacember 8, 2019

Settlement Agreement

7. As outlined in the Receiver's Thirteenth Report, the Receiver entered into a settlement agreement
(“Settlement Agreement”) with Theresa Calmusky (“Ms. Calmusky”), Gary Calmusky, and Mary
Calmusky, fully executed by all parties on November 2, 2015. The Settlement Agreement is
attached as Appendix 1 to this report.

8. Pursuant to the Settlement Agreement, Ms. Calmusky agreed to, among other things:
a. pay the sum of $150,000 (the "Settlement Payment") to the Receiver;

b. granta second collateral mortgage against real property owned by Ms. Calmusky,
municipally described as 110 Hawks Landing and legally described as Plan 0410490

)

Block 4, Lot 133 (the “Property”) as security for the Settlement Payment; and

c. immediately list the Property for sale, and upon sale of the Property, pay the net
proceeds of the sale, after payment of realtor fees, commissions and prior

encumbrances, to the Receiver, up to the amount of the Settlement Payment.

The Property

9. In accordance with the Settiement Agreement, the Receiver was granted a second collateral
mortgage on the Property for the amount of the Settlement Payment. The Toronto Dominion Bank
(“TD") holds the first collateral mortgage, registered on title for $925,000 (“TD Mortgage”).

10. As described in the Receiver's Thirteenth Report, Ms. Calmusky listed the property for sale
shortly following the Settlement Agreement; however, despite the numerous requests from the
Receiver, Ms. Calmusky had failed to provide fulsome information regarding the listing, offers or
interest received on the Property, and information regarding the balance owing on the TD
Mortgage. Furthermore, Ms. Calmusky had refused to provide consent to the Receiver to obtain

any of this information directly from the realtor and TD.

11. Due to the foregoing, the Receiver obtained an order from the Court dated October 3, 2018
(“October 2018 Order"), directing Ms. Calmusky to cooperate with the Receiver regarding the
sale of the Property, and directing TD to provide a payout statement and loan history for the TD

Mortgage. A copy of the October 2018 Order is attached as Appendix 2.
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v ot the receivership of 310234 Alberia Lid.
aurieanth Report

Grant Thorntop Limited
Decermnmber 9, 2019

12.

13.

14.

15.

16.

17.

18.

Following the October 2018 Order, the Receiver was able to obtain information directly from the
realtor engaged by Ms. Calmusky and TD.

The Property is currently listed with Royal Lepage (the “Realtor”) at an asking price of $1.34
million. The asking price was reduced on October 16, 2018, shortly following the October 2018
Order, from an asking price of $1.499 million. As detailed in the Receiver's Thirteenth Report, the
Property has been listed since February 2017 with the current Realtor (with the exception of a few
periods where the listing agreement had expired but was subsequently renewed with the Realtor

shortly thereafter).

Despite the Property being listed for sale for quite some time, there have been no offers on the
Property. The Realtor has advised that there are 11 other active listings currently in the Hawks
Landing community, and the market beyond the city limits is dramatically slower than that within
the city. The Realtor also advised that the current asking price of the Property is likely not the
issue, rather the ambivalence of potential buyers regarding the current market conditions in

Alberta, and in particular, the location of the Property.

On November 2, 2018, TD provided the Receiver with a mortgage payout statement, which
indicated that $928,460 was owing to TD at that date. The TD Mortgage is a home equity line of
credit, therefore only interest payments are required. On April 3, 2019, TD also provided the
Receiver with details on the history of the TD Mortgage, which confirms that there have been no

reductions in mortgage principal since the date of the Settlement Agreement.

Based on the TD Mortgage, and estimated realtor commissions and closing costs, the Receiver
estimates that a sale price of approximately $1.134 million is required to receive a full recovery of

the Settlement Payment.

The Receiver previously commissioned an appraisal of the Property, dated August 21, 2018,
which assessed the Property’s market value at $1,050,000. A copy of this appraisal was attached
to the Receiver’s Thirteenth Report. At this value, the Receiver would only realize a portion of the
Settlement Payment. Based on the Calgary Real Estate Board Q3 of 2019 Quarterly Update
Report on the Calgary and surrounding regions’ housing market, the Receiver believes that the

market value has decreased since the appraisal date.

As a result of the foregoing, it is unlikely that a sale of the Property at this time would result in

payment in full of the Settlement Payment.
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i the matter of the receivership of 910234 Alborta Lid.
Receiver's Faurteenth Report

Grant Tharnton Limited

December 9, 2019

Demand for Payment
19. The Receiver requires a resolution to this matter so that it can conclude the administration of

these receivership proceedings.

20. On August 23, 2019, the Receiver demanded payment from the Ms. Calmusky, a copy of which is
attached as Appendix 3. Despite the demand for payment, Ms. Calmusky, has not made

payment of the Settlement Payment.

Recommendation

21. Based on our report, the Receiver respectfully recommends this Court approve an order directing
payment of the Settlement Payment from Ms. Calmusky.

DATED at Calgary Alberta, this 9™ day of December, 2019.

Grant Thornton Limited,

in its capacity as receiver of
910234 Alberta Ltd.

and not in its personal capacity

A7
‘ll,t? v .//. ";:) ﬂ‘/"w’“j % / / //'&
e - % / ﬂ/cﬁ/ﬂéféﬁ’/‘“) (=
i N 7=
Per: :,'A/r;drew Basi, CPA, CA, CIRP, LIT Per” Breanne Barker, CPA

Senior Vice President Manager
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Appendix 1

SETTLEMENT AGREEMENT

Between:

Grant Thornton Inc.,
in its capacity as Receiver-Manager (the "Receiver")
0f 910234 Alberta Ltd. ("910")

and

Theresa Calmusky, Gary Calmusky and Mary Calmusky
(the "Calmuskys'")

WHEREAS the Receiver holds judgments in favour of the Estate of 910, against the Calmuskys;

AND WHEREAS the Calmuskys have made claims against the Estate of 910, which claims were
rejected by the Trustee in Bankruptey of 910;

AND WHEREAS the Receiver has commenced enforcement procedures with respeét to the
judgments; :

AND WHEREAS the parties wish to settle the obligations of the Calmuskys to the Estate of 910
and all other disputes related to the Estate of 910,

IN CONSIDERATION of the covenants set forth herein and other good and valuable
consideration, the receipt and sufficiency of which is hereby admitted;

THE PARTIES agree as follows:

1. Theresa Calmusky agrees to pay the sum of $150,000 (the "Settlement Payment") to the
Receiver in full satisfaction of all claims against the Calmuskys by the Estate of 910.

2, As security for the Settlement Payment, Theresa Calmusky shall grant a collateral mortgage (the
"Mortgage") in that amount against the real property owned by Theresa Calmusky, municipally
described as 110 Hawk's Landing and legally described as Plan 0410490, Block 4, Lot 13 (the
"Property").

3. The Mortgage will be a second mortgage, subject only to the existing prior mortgage and
encumbrances listed on title as of the present date, in the amounts listed as of the present date.
Theresa Calmusky covenants and agrees that no encumbrances ranking higher than the Mortgage
will be created or registered and that no further advances on the existing first mortgage will be
made,

4. Theresa Calmusky shall immediately list the Property for sale with a realtor acceptable to the
Receiver, acting reasonably. Any sale of the Property by Theresa Calmusky shall be subject to
the prior approval and consent of the Receiver, acting reasonably.

5. Upon the sale of the Property, Theresa Calmusky shall cause the net proceeds of such sale, after

payment of realtor fees, commissions and prior encumbrances to be paid to the Receiver, to the
extent required to satisfy this Settlement Agreement and the Promissory Note. Should the

€2121357.D0CX;2



10.

11,

proceeds be insufficient to complete the Settlement Payment, Theresa Calmusky shall be indebted
to the Receiver for the deficiency, payable on demand,

Theresa Calmusky shall obtain a waiver of any dower rights held by Randy Calmusky with
respect to the Property to give effect to this Settlement Agreement.

The Parties shall exchange releases with respect to any claims against each other as of the present
date, including any claims related to the judgments and any disputed claims against the Receiver
and the Estate of 910 by the Calmuskys.

The Releases in favour of the Calmuskys shall be held in trust and may not be used until full and
final payment of the Settlement Payment is made. The Release in favour of the Receiver and the
Estate of 910 shall be effective immediately as of the date of this Settlement Agreement,

To the extent not already withdrawn, the Calmuskys shall immediately withdraw or discontinue
any existing actions or applications with respect to claims against the Estate of 910, Upon
registration of the Mortgage, the Receiver shall cause the Estate of 910 to adjourn any
applications related to the enforcement of the Judgments sine die and will withdraw or
discontinue such actions and shall discharge any existing writs against Theresa Calmusky, Gary
Calmusky and Mary Calmusky upon payment of the Settlement Payment,

This Settlement Agreement shall be governed by the laws of the Province of Alberta and the laws
of Canada applicable therein,

This Settlement Agreement may be executed in counterpart by the parties hereto and may be
transmitted via facsimile or email; each executed counterpart will be deemed to be an original and
the counterparts together will constitute one and the same Settlement Agreement,

DATED the /] dayof __ Aby 2015

Per;

s

./' —
Grant Thomt ~Tn its capacity as
Receiver-lMnager of 910234 Alberta Ltd,

Witness

Gary Calmusky

Witness

Gary Calmusky,
as Executor of the Estate of Mary Calmusky

Witness

Theresa Calmusky

€2121357.00CK;2



10.

11

proceeds be insufficient to complete the Settlement Payment, Theresa Calmusky shall be indebted
to the Receiver for the deficiency, payable on demand.

Theresa Calmusky shall obtain a waiver of any dower rights held by Randy Calmusky with
respect to the Property to give effect to this Settlement Agreement.

The Parties shall exchange releases with respect to any claims against each other as of the present

date, including any claims related to the judgments and any disputed claims against the Receiver
and the Estate of 910 by the Calmuskys.

The Releases in favour of the Calmuskys shall be held in trust and may not be used until full and
final payment of the Settlement Payment is-made. The Release in'favour of the Receiver and the
Estate of 910 shall be effective immediately as of the date of this Settlement Agreement.

To the extent not already withdrawn, the Calmuskys shall immediately withdraw or discontinue
any existing actions or applications with respect to claims against the Estate of 910. Upon
registration of the Mortgage, the Receiver shall cause the Estate of 910 to adjourn any
applications related to the enforcement of the Judgments sine die and will withdraw or
discontinue such actions and shall discharge any existing writs against Theresa Calmusky, Gary
Calmusky and Mary Calmusky upon payment of the Settlement Payment.

This Settlement Agreement shall be governed by the laws of the Province of Alberta and the laws
of Canada applicable therein.

This Settlement Agreement may be executed in counterpart by the parties hereto and may be
transmitted via facsimile or email; each executed counterpart will be deemed to be an original and
the counterparts together will constitute one and the same Settlement Agreement.

DATED the day of May, 2015

Per:

Grant Thornton Inc., in its capacity as

Receive

r-Manager of 910234 Alberta Ltd.

% 22 // . <ﬁ

Witness

Gary Calmusky

/e (ool st

Witness

Gary Calmusﬁl
as Executor olthe Estate of Mary Calnudsky

Witness

Theresa Calmusky

€2121357.D0OCX;2



11,

proceeds be insufficient to complete the Settlement Payment, Theresa Calmusky shall be indebted
to the Receiver for the deficiency, payable on demand.

Theresa Calmusky shall obtain a waiver of any dower rights held by Randy Calmusky with
respect to the Property to give effect to this Settlement Agreement.

The Parties shall exchange releases with respect to any claims against each other as of the present
date, including any claims related to the judgments and any disputed claims against the Receiver
and the Estate of 910 by the Calmuskys.

The Releases in favour of the Calmuskys shall be held in trust and may not be used until full and
final payment of the Settlement Payment is made. The Release in favour of the Receiver and the
Estate of 910 shall be effective immediately as of the date of this Settlement Agreement,

To the extent not already withdrawn, the Calmuskys shall immediately withdraw or discontinue
any -existing actions or applications with respect to claims against the Estate of 910, Upon
registration of the Mortgage, the Receiver shall cause the Estate of 910 to adjourn any
applications related to the enforcement of the Judgments sine die and will withdraw or
discontinue such actions and shall discharge any existing writs against Theresa Calmusky, Gary
Calmusky and Mary Calmusky upon payment of the Settlement Payment.

This Settlement Agreement shall be governed by the laws of the Province of Alberta and the laws
of Canada applicable therein.

This Settlement Agreement may be executed in counterpart by the parties hereto and may be
transmitted via facsimile or email; each executed counterpart will be deemed to be an original and
thé ¢ u(?}ex(‘gatjts together will constitute one and the same Settlement Agreement.

* C Debust

DATED the \™*_day of Meg, 2015

Per:

Grant Thornton Inc., in its capacity as
Receiver-Manager of 910234 Alberta Ltd.

Witness

Gary Calmusky

Witness

Gary Calmusky,
as Executor of the Estate of Mary Calmusky

*’Q’“"/\ _ (\ Q{f/é(%’a —

Witness

/ Theresg Calmusky -
c’"‘-ﬁg“/
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AFFIDAVIT OF EXECUTION

I, /Ob/ / é’g /70f 1é... , of the City of 7 ZC 2@(/4 , in the Province of

Ontario, MAKE OATH AND SAY:

L. THAT I was personally present and did see Gary Calmusky, as Executor of the Estate of Mary
Calmusky pursuant to a Power of Attorney, named in the within instrument, who are personally

known to me to be the person named therein, duly sign and execute the same for the purposes
named therein.

2. THAT the same was executed at ZZQ{E/Q in the Province of Ontario, and that 1 am the
subscribing witness thereto.

3 THAT I know the said person and he is in my belief, of the full age of eighteen.

SWORN BEFORE ME at the City of
\EEIE) , inthe Province of Ontario, this

QZM( 0 e 15.

st
7

A N%ffy’f’lfbﬁ‘cyin and for the Province of
Ontario

AFFIDAVIT OF EXECUTION

I, )@ﬁ//] ,&éﬂ/‘ \Ne_ , of the City of __/ ZQ[{Q{&Z: in the Province of

Ontario, MAKE OATH AND SAY;

1. THAT I was personally present and did see Gary Calmusky, named in the within instrument, who

are personally known to me to be the person named therein, duly sign and execute the same for
the purposes named therein.

2. THAT the same was executed at _M_, in the Province of Ontario, and that I am the
subscribing witness thereto.

3 THAT I know the said person and he is in my belief, of the full age of eighteen.

SWORN BEFORE ME at the City of )
“ 7, in the Province of Ontario, this )

44‘ f Iz, 2015,
T

)
/ ) % .
A Notafy Pubfic in and for the Province of v i

Ontario

€2121357.D0CX;2



AFFIDAVIT OF EXECUTION

I, /B,Z//L/ ‘/ﬂS 0Qpe 1oftheCityol‘7f//w‘xg/,'mtheProvinceomeurio.

MAKE OATH AND SAY:

1. THAT 1 was personally present and did see Gary Calmusky, in his personal capacity and in his
capacity as Executor of the Estate of Mary Calmusky pursuant to a Power of Attorncy, named in the
within instrument, who are personally known {o me (o be the person named therein. duly sign and
execute the same for the purposes named therein,

THAT the same was executed at ;/Za’g#[/, in the Province of Ontario, and that | am the

subscribing witness thereto,

Mo

3. THAT Iknow the said person and he is in my belief, of the full age of cighteen.

8)5 BEFORE ME at the City of

o o) . it the Province of Ontario,

//wthis _2_ of My, 2015, . ‘
ﬂ&wz/%/ﬂ%b@f

)

A Nogaty Public in and for the Province of
Ontario

Peter J. Jurmain
Jurmain Law Office
8A Clairmont Street
Thorold, Ontario L2V 1R1
Telephone: 905-227-2829
Fax: 805-227-9206

(2165987.D0CX;1



2.C.
AFFIDAVIT OF EXECUTION P\R "
| Wy of Pliooi
I‘,-zc/«d*)‘s’ Cﬂfumué K'Y | ofthe Gity-ofCalgary, in the Province of
, MAKE OATH AND SAY:

1. THAT I was personally present and did see Theresa Calmusky, named in the within instrument,
who are personally known to me to be the person named therein, duly sign and execute the same
for the purposes named therein.

2, THAT the same was executed at the City of Calgary, in the Province of Alberta, and that T am the
subscribing witness thereto,

3. THAT I know the said person and she is in my belief, of the full age of eighteen.

SWORN BEFORE ME at the City of Calgary, mﬂ
the Province of Alberta, this [ A of Mﬁy,
20§ o '*\{gws /(;,)

)

E

A Commissioner for Oaths in and for the Province
of Albetta

ELLY PARROTT
A Commissioner for Oaths
in and for the Province of Alberta

My Commission Expires 05302 __}_7/

€2121357.00CX;2
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COURT FILE NUMBER 1201-15430 P Of
COURT . ' COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL CENTRE CALGARY
PLAINTIFFS STANLEY EISENBERG, BRENDA EISENBERG, JACK

EISENBERG, LYNN EISENBERG and EISENBERG'S
PROPERTIES LTD.

OEFENDANTS ‘ 910234 ALBERTA LT.D., RANDY CALMUSKY,
THERESA CALMUSKY, KYLE CALMUSKY, CALE
HUMENIUK and JORDAN RINTOUL

DOCUMENT ORDER

ADDRESS FOR SERVICE AND CONTACT Field LLP

INFORMATION OF PARTY FILING THIS 400 ~ 444 - 7 Avenue SW
DOCUMENT ‘ Calgary AB T2P OX8

Lawyer: Douglas S, Nishimura

Phone Number: (403) 260-8548

Fax Number; (403) 264-7084

Emaill Address: dnishimura@fieldlaw.com
File No. 566793

DATE ON WHICH ORDER WAS PRONODUNCED: October 3, 2018

LOCATION WHERE ORDER WAS PRONGUNCED! Calgary, Alberta

NAME OF JUSTICE WHO MADE THIS ORDER: The Honourable Justice Macleod
ORDER

UPON THE APPLICATION of the Grant Thornton Limited, Receiver of 910234 Alberta Ltd.
{the “Recelver”); AND UPON HAVING read the Application filed by the Recelver on September
25, 2018, the Thirteenth Report-of the Receiver dated September 24, 2018 (the “Receiver's
Report”), the Affidavit of Value and Valuator's Report sworn August 24, 2018, the Affidavit of
Elvina Hussein sworn September 25, 2018 and the Affidavit of Theresa Calmusky, sworn on
October 2, 2018; AND UPON having reviewed the Order granted by The Honourable Justice G.C,
Hawco on November 26, 2015; AND UPON hearing counsel for the Recelver and counse! for

Theresa Calmusky (the “Parties”);

{00029528-1/464.003} 1821343
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“2 -

' .

IT 15 HEREBY ORDERED AND DECLARED THAT:

L

5,

The time for service of the Application and all materials in support is hereby deemed good and
sufficlent.

The property legally described as Plan 0410490, Block 4, Lot 13 {the "Property") shall forthwith
be listed at the lesser of $1.34 million (CON) oy the price recommend by lohn Hripko of Royal
LePage, or such other realtor as the Parties may agree (the "Realtor"), acting reasonably,
Theresa Calmusky shall make reasonable efforts to cooperate in the sales process including
permitting a "For Sale" sign on the Property and showings of the Property and/or open houses
oh reasonable notice,

The listing shall continue for a perlod agreed to hetween the Partles. If the Partles cannot
agrae, the Issue shall be determined by this Honorable Court,

The Recelver is entltled to communicate with the Realtor regarding the listing, value of the

Property, offers recelved and any other relevant matters pertaining to the sale of the Property,

~

Theresa Calmusky shall provide all reasonable Information regarding the sales process and the
Proparty that may be requested by the Recelver from time to time and shall permit inspections

and/or appraisals of the Property by the Recelver on reasanable notice.

The Taronto Dominlon Bank is hereby directed to provide information regarding the current

balance of the first mortgage registered on the Property and the histary of advances with
respect thereto.

if the Property Is not sold within the time period referenced above, any application by the
Retelver for further relief related to the Property, including-a-judiclal sale procass, shall be made
in Masters' Chambers,

1LC.CQBA,

APPROVED AS TO THE FORM OF ORDER GRANTED:

FIELD LLP DE WAL LAW

Per;

Solicitors for the Receiver - Sollcitors

{00029316:1/164.001) ) 1049213441
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Appendix 3

400 - 444 7 AVE SW CALGARY EDMONTON  YELLOWKNIFE
Calgary AB T2P OX8

fieldlaw.com

Douglas Nishimura
Partner

T 403-260-8548

F 403-264-7084
dnishimura@fieldlaw.com
Assistant: Elvina Hussein
T 403-232-1797
ehussein@fieldlaw.com

August 23, 2019

VIA EMAIL

Bishop & McKenzie LLP
2200, 555 - 4 Avenue S.W.
Calgary, AB T2P 3E7

Attention: Russ N. Avery

Re: Grant Thornton Inc. Agreement with Theresa Calmusky
Stanley Eisenberg, et al v. 910234 Alberta Ltd. et al
Court of Queen's Bench Action No.: 1201 15430

As you are aware, we act for Grant Thornton Inc. in its capacity as Receiver/Manager of 910234 Alberta
Ltd. {the "Receiver") and trust you are still retained by Ms. Calmusky. If this has changed, please advise
our office immediately.

Pursuant to the Settlement Agreement dated November 2, 2015, Ms. Calmusky agreed to pay the sum
of $150,000 (the "Settlement Amount”) to the Receiver. We note that this covenant was not
conditional on the remainder of the agreement. Rather, the remainder of the agreement provided a
means by which Ms. Calmusky could sell her property and use the proceeds to pay, in whole or in part,
the Settlement Mmount.

The property has not been sold (due in part to Ms. Calmusky's actions). Accordingly, we hereby demand
payment, on or before August 27, 2019, of the Settlement Amount of $150,000.

We note, further, that the release of claims against Ms. Calmusky {as well as Gary and Mary Calmusky)
are of no effect until full payment of the Settlement Amount is made. Accordingly, your client and those
other individuals are also potentially liable for other amounts, which were established in the
Receivership, should the payment of the Settlement Amount not be made.

Yours truly,
FIELD LLP

Douglas S. Nishimura

116427311



