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Headnote 
 
Bankruptcy and insolvency --- Miscellaneous 

Costs — GG was group of companies under protection pursuant to Companies’ Creditors Arrangement Act (CCAA) — 
GH LLC was parent of other companies in GG — Creditors were officers and board members of GH LLC — T Inc. 
invested in GG by way of debt and equity — T Inc. brought arbitration proceedings against creditors for recovery of its 
investment in GG — Creditors filed proof of claim against GG based on indemnity provisions — Creditors claimed they 
were entitled to indemnification by GG in respect of any damages award made against them in arbitration — Creditors 
disputed monitor’s disallowance of indemnity claims — Monitor brought motion for advice and directions relating to 
creditors’ indemnity claims — Motion was granted — Parties made submissions regarding costs — Certain creditor 
awarded $30,000, monitor awarded $50,000 for counsel fees and disbursements, and $12,000 for its own fees and 
disbursements — Making costs orders in proceedings under CCAA was not rare occurence — Monitor was successful 
and was entitled to costs — Monitor in proceedings had unusual functions such as filing plan — Claimants were 
sophisticated creditors whose claim of indemnification was intended to dilute unsecured creditors’ claim — Monitor 
acted properly — Taking position contrary to claimants did not disentitle monitor from costs — Participation of certain 
creditor was not redundant and creditor was entitled to costs — Claimants’ assertion that indemnities were under control 
of monitor added time to proceedings — Rates and time spent by counsel were not excessive. 

ADDITIONAL REASONS to judgment reported at Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. (2011), 
2011 CarswellOnt 8590, 2011 ONSC 5018 (Ont. S.C.J. [Commercial List]), respecting costs. 
 

Newbould J.: 
 

1      On August 25, 2011 I released my endorsement on a motion brought by BDO Canada Limited in its capacity as a court-
appointed Monitor of Gandi Innovations Limited, Gandi Innovations Holdings LLC, Gandi Innovations LLC, Gandi 
Innovations Hold Co, and Gandi Special Holdings LLC (the “Gandi Group”) for advice and directions, and particularly to 
determine preliminary issues in connection with the indemnity claims made by Hary Gandy, James Gandy and Trent Garmoe 
(the “Claimants”) against all of the Gandi Group. 
 

2      The Monitor was successful and seeks costs of the motion on a partial indemnity basis. The position of the Monitor was 
supported by TA Associates, Inc. (”TA Associates “) which also seeks costs on a partial indemnity basis. The cost orders are 
opposed by the Claimants. 
 

3      The usual rule is that absent some special circumstance, costs follow the event. In this case, the Claimants assert that 
costs are rarely made in a CCAA proceeding and should not be made in this case. Reliance is placed on the following 
statement of the Ontario Court of Appeal in Indalex Ltd., Re (2011), 81 C.B.R. (5th) 165 (Ont. C.A.): 

4. We make no order as to costs of the underlying motions. We understand that the conventional approach in CCAA 
proceedings is to rarely make costs orders, with the result that each party bears its own costs. There are sound policy 
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reasons that underlie this approach, which include the reality that as a result of the situation of the insolvent company, 
the amount of funds available for distribution is limited and parties ought not to expect to recover their litigation costs: 
see Canadian Asbestos Services Ltd. v. Bank of Montreal, [1993] O.J. No. 1487, at para. 31 (Gen. Div.) and Re Calpine 
Canada Energy Limited, [2008] A.J. No. 965, at para. 1. We see no reason to depart from the usual practice. 

 

4      The statement of the Court of Appeal that cost orders are rarely made in CCAA proceedings is somewhat surprising. 
Recently, for example, in Grant Forest Products Inc., Re (2009), 58 C.B.R. (5th) 127 (Ont. S.C.J. [Commercial List]) in a 
motion in a CCAA proceeding between the former chairman and the secured lenders, I ordered costs to be paid to the former 
chairman. That decision was affirmed by the Court of Appeal (2010), 101 O.R. (3d) 383 (Ont. C.A.) in which costs were also 
awarded for the appeal. See also my comments in Thomas Cook Canada Inc. v. Skyservice Airlines Inc., [2011] O.J. No. 
4378 (Ont. S.C.J. [Commercial List]) in a case dealing with costs in a receivership matter. 
 

5      I do not read the decision of the Court of Appeal as laying down a principle that costs should rarely be ordered in CCAA 
proceedings. The statement is “We understand that...” and indicates that the court was essentially passing on what it was told, 
which I think was an overstatement. The cases cited do not stand for any general principle that costs are rarely ordered. In 
Canadian Asbestos Services Ltd. v. Bank of Montreal [1993 CarswellOnt 226 (Ont. Gen. Div.)], Chadwick J. in declining 
costs in a CCAA proceeding stated: 

I appreciate SGB 2000 Inc. has incurred a large number of legal costs in disputing these various applications. However, 
it was apparent very early in these proceedings that there was going to be limited funds available for distribution. As 
such counsel should have considered the cost to the client, and the likelihood they would not recover costs. 

 

6      In Calpine Canada Energy Ltd., Re [2008 CarswellAlta 1163 (Alta. Q.B.)] Romaine J. ordered costs to be paid in a 
CCAA proceeding. Regarding the issue of whether costs are ordered in CCAA proceedings, she did not state that costs are 
rarely made, but rather that it was often that cost orders were not made. She stated: 

Often in proceedings under the Companies’ Creditors Arrangement Act, costs are not awarded against unsuccessful 
parties. 

 

7      I agree with Romaine J. that cost orders are often not made in CCAA proceedings. I do not agree that they are rarely 
made and, as I said, I do not read the decision in Re Calpine as dictating otherwise. 
 

8      The Claimants contend that in CCAA proceedings, Monitors are officers of the court with an obligation to act 
independently and to consider the interests of the debtor and creditors, with a duty to remain neutral as between the various 
stakeholders in the CCAA proceedings. Thus it is claimed that the Monitor should not be entitled to costs for taking a 
position that was contrary to the interests of the Claimants. 
 

9      While Monitors are officers of the court and intended normally to provide neutral services and neutral advice, BDO in 
this case had obligations beyond that of a typical Monitor. By order of Cameron J. dated March 9, 2010, BDO as Monitor 
was empowered and authorized to do a number of things on behalf of the Gandi companies, including being authorized to file 
a plan of compromise or arrangement. This order was necessitated because under the CCAA process, all of the business and 
assets of the Gandi companies had been sold and all of the directors and officers had resigned and there was no functioning 
board of directors. Proceeds from the sale were sufficient to pay off secured creditors and on the same day, BDO was 
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authorized by Cameron J. to establish a claims procedure to distribute the available cash from the sale of assets among the 
unsecured creditors. 
 

10      The claims process was substantially completed by November 2010 and the Monitor prepared a consolidated plan of 
compromise and arrangement and scheduled a motion for approval to file the plan. On December 20, 2010 the Claimants 
filed proofs of claim in excess of $76 million. The basis for their claim is set out in my endorsement of August 25, 2011. On 
February 18, 2011 the Claimants brought a motion for leave to file their claims. At that time the Monitor raised concerns 
regarding the evidence supporting the claims and the fact that a portion of them appeared to constitute equity claims. 
Morawetz J. granted the Claimants leave to file their claims late and noted that the Monitor could apply to the court regarding 
preliminary issues that had been identified. 
 

11      The Claimants alleged that they were de jure directors and officers of the corporate entities in the Gandi Group. TA 
Associates had advanced $75 million to the Gandi Group by way of $25 million of debt and $50 million of equity. In January 
2009, TA Associates commenced an arbitration proceeding against the Claimants. In the arbitration TA Associates claimed 
damages against the Claimants in an amount of US $75 million with interest, being the total amount of TA Associates’ 
investment in the Gandi Group. The arbitration has not yet been heard on its merits. 
 

12      The Claimants asserted an entitlement to indemnification by the Gandi Group in respect of any award of damages 
which may be made against them in the arbitration together with all legal fees incurred by the Claimants in defending the 
arbitration. Their right to be indemnified was hotly contested as was the question of whether their claim was an equity claim 
has to $50 million. The Claimants were thus not normal creditors in a CCAA proceeding, but rather sophisticated individuals 
seeking to put themselves in a position to substantially dilute the unsecured creditors on an indemnity that had to be 
determined, one way or the other. The indemnity claims of the Claimants, if permitted, would have delayed distributions to 
all creditors for a considerable period of time. 
 

13      On March 11, 2011 the Monitor disallowed the indemnity claims of the Claimants and advised them that based on the 
evidence filed in support of the indemnity claims, any indemnity claim would be solely against Gandi Holdings. The 
Claimants then served a notice of dispute, which led to the motion before me. 
 

14      In the circumstances of this case, I find no fault with the actions of the Monitor in bringing the matter before the Court 
and taking the position that it did. It really had no other choice. It was the Monitor who was charged with the responsibility of 
filing a plan of compromise and arrangement, and the form in which the plan would finally be settled depended on the 
outcome of the motion. 
 

15      In the circumstances, I am of the view that Monitor is entitled to its costs on a partial indemnity basis as it was 
successful. 
 

16      The claim for costs by TA Associates is opposed by the Claimants. TA Associates is a substantial creditor and would 
be severely affected if the indemnity claims of the Claimants were accepted by the Monitor. It participated in the motion. It 
filed an affidavit of Mr. Johnson who was cross-examined by counsel for the Claimants. TA Associates’ counsel examined 
one of the Claimants on his affidavit and participated fully in the motion. The Claimants oppose any order for costs in favour 
of TA Associates whose participation they contend was redundant. I do not agree. Whether the indemnities are proper claims 
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in the CCAA proceedings is of importance to TA Associates because the indemnities are said to protect the Claimants in the 
event that an award is made against them in the arbitration commenced by TA Associates in the U.S. The Claimants had to 
know that if they succeeded in their position, that would give them some leverage in the arbitration proceedings as TA 
Associates would be making a claim in the arbitration that if successful would partially end up coming out of its own pocket. 
The Claimants could not have expected TA Associates to sit back, particularly as it was the Monitor who brought the motion 
for directions and it was not clear at the outset exactly what the Monitor would do in the motion. 
 

17      In my view TA Associates is entitled to its costs, although some recognition is to be given to the fact of duplication of 
efforts in considering what a fair and reasonable cost order is to be made against the Claimants. 
 

18      The monitor seeks costs of $45,431.09, inclusive of HST, for fees and disbursements of $10,804.91, inclusive of HST. 
It also seeks fees and disbursements from BDO of $12,178.99, inclusive of HST. Apart from the usual work done on a 
motion such as this, because the Claimants alleged they were officers and directors of all members of the Gandi Group, it was 
necessary to consult U.S. Counsel regarding some of the Gandi companies that were incorporated in Delaware and Texas. In 
the face of a lack of written indemnities, the Claimants took the position that the indemnities were in the possession, power or 
control of the Monitor. Because of that position taken by the Claimants, counsel for the Monitor had to attend at the offices of 
the former solicitors of the Gandi Group to review the corporate governance documents. BDO and its counsel had to review 
11 boxes of books and records of the Gandi Group in storage and 29 additional boxes at the Claimants’ request. The Monitor 
was also required to review the books and records of the Gandi Group to disprove the allegations made by the Claimants that 
the Monitor authorized payment of certain legal fees of the Claimants in the arbitration. 
 

19      The Claimants contend that the work done by counsel for BDO was excessive. While it is not required that the 
Claimants produce information as to the amount of time spent by its counsel, its failure to do so is something to be taken into 
account. In Risorto v. State Farm Mutual Automobile Insurance Co. (2003), 64 O.R. (3d) 135 (Ont. S.C.J.), Wrinkler J. (as he 
then was) stated: 

The attack on the quantum of costs, insofar as the allegations of excess are concerned, in the present circumstances is no 
more than an attack in the air. I note that State Farm has not put the dockets of its counsel before the court in support of 
its submission. Although such information is not required under Rule 57 in its present form, and the rule enumerates 
certain factors which would have to be considered in exercising the discretion with respect to the fixing of costs in any 
event, it might still provide some useful context for the process if the court had before it the bills of all counsel when 
allegations of excess and “unwarranted over-lawyering” are made. In that regard, the court is also entitled to consider 
“any other matter relevant to the question of costs”. (See rule 57.01(1)(i).) In my view, the relative expenditures, at least 
in terms of time, by adversaries on opposite sides of a motion, while not conclusive as to the appropriate award of costs, 
is still, nonetheless, a relevant consideration where there is an allegation of excess in respect of a particular matter. 

 

20      In Frazer v. Haukioja, 2010 ONCA 249 (Ont. C.A.), it was contended that the trial judge erred in awarding costs 
against the defendant. LaForme, J.A. for the court stated: 

Dr. Haukioja argued before the trial judge that Grant Frazer’s counsel docketed almost twice as much time as his own. 
This, he says is relevant to Dr. Haukioja’s reasonable expectations and establishes that he could not reasonably have 
expected Mr. Frazer’s counsel to have invested so much more time than his own. 

The answer to this argument is found in the submissions of Grant Frazer that were made to this court. 

In making his finding with respect to the application of that part of rule 57.07(1)(0.b) “the amount of costs that an 
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unsuccessful party could reasonably expect to pay...” the trial judge noted Mr. Haukioja’s failure to provide adequate 
information as to his own legal costs incurred. He also agreed with the observations of Nordheimer J. in Hague v. 
Liberty Mutual Insurance Co., [2005] O.J. No. 1660at para.16 that, “the failure to volunteer that information may 
undermine the strength of the unsuccessfully part’s criticisms of the successful party’s requested costs.” In that regard, 
his decision is entirely consistent with the authorities, and in particular the dicta of the Divisional Court in Andersen, 
“the inference must be that the [unsuccessful] Defendants devoted as much or more time and money” as did the 
successful Plaintiffs: Andersen v. St. Jude Medical Inc., [2006] O.J. No. 508 (Ont. S.C.J.) at paras. 24 to 27. 

 

21      In reviewing the cost outline filed on behalf of the Monitor, nothing on the face of it would indicate that excessive time 
was spent. This was not a straightforward matter by any means and involved some novel issues. Nor do I think that the hourly 
rates used were excessive, being $350 per hour for Mr. Chaiton who was called in 1982 and $170 for Ms. Poliak who was 
called in 2007. 
 

22      The Claimants contend that work done by BDO should not be permitted. The work done by BDO was entirely in 
connection with the motion and was necessitated by the need to review books and records and to supervise the Claimants’ 
review of the record boxes. These costs would not have been incurred but for the position taken by the Claimants. In my view 
the cost of the work done by BDO was for and incidental to the motion and permissible in accordance with section 131 of the 
Courts of Justice Act. 
 

23      TA Associates claims fees of $37,055 and disbursements of $4,522.11. In reviewing the cost outline filed on behalf of 
TA Associates, nothing on the face of it would indicate that excessive time was spent. As well, the hourly rates appear 
reasonable, being $350 per hour for Mr. Halpin who was called in 1986 and $165 per hour for Mr. Cobb who was called in 
2008. 
 

24      Taking into account the factors enumerated in rule 57.01, including the time spent, the results achieved, the complexity 
of the matter, the issue of possible duplication by counsel for the Monitor and for TA Associates, and also considering the 
amount of costs that an unsuccessful party such as TA Associates in the circumstances of this motion could reasonably 
expect to pay, I order that costs be paid by the Claimants within 30 days as follows: 

1. To the Monitor for its counsel’s fees and disbursements, $50,000 inclusive of HST. 

2. To the Monitor for its fees and disbursements, $12,000 inclusive of HST. 

3. To TA Associates for its counsel’s fees and disbursements, $30,000 inclusive of HST. 
 

Order accordingly. 
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