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Ontario New Home Warranty Program v. Lukenda, 1991 CarswellOnt 770 
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1991CarswellOnt770 
Ontario Court of Appeal 

Ontario New Home Warranty Program v. Lukenda 

1991 CarswellOnt 770, [1991] O.J. No. 320, 25 A.C.W.S. (3d) 978, 2 O.R. (3d) 675, 47 0.A.C. 388 

ONTARIO NEW HOME WARRAN'IY PROGRAM v. LUKENDA 

McKinlay, Catzman and Labrosse JJ.A. 

Heard: February 18, 1991 

Judgment: March 5, 1991 

Docket: Doc. CA 171/89 

Counsel: Brian M Campbell and Tanus Rutherford, for plaintiff. 

Joseph A. Bisceglia, for defendant. 

Subject: Contracts 

Table of Authorities 

Statutes considered: 

Corporations Act, R.S.O. 1970, c. 89. 

Corporations Act, R.S.O. 1980, c. 95 -

s. 4 

s.274 

Ontario New Home Warranties Plan Act, R.S.O. 1980, c. 350 -

s. 7(2) 

Regulations considered: 

Ontario New Home Warranties Plan Act, R.S.O. 1980, c. 350mdash; 

0. Reg. 677/84, 

"Administration of the Plan," 

s. I 

APPEAL from a decision of Fitzgerald J., reported at (1989), 33 C.L.R. 62, 3 R.P.R. (2d) 238 (Ont. H.C.), dismissing appellant's 

action to recover pursuant to respondent's guarantee for loss. 

Per curium: 

VVestlawNext •. CANADA Copyright Thorn son l'euters Canada Lirnitecl or its Ii censors (excl<.1cling individual court documents). All rights reserved. 
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The only issue properly before us is whether the appellant, the Ontario New Home Warranty Program (the "Corporation") 

has the corporate power to require of an applicant, when it applies for registration under the program, that it provide from a 

third party a guarantee of liabilities to which the ap plicant may become subject pursuant to the provisions of the Ontario New 

Home Warranties Plan Act, R.S.O. 1980, c. 350 (the "Plan Act"). 

2 The respondent argues that the Corporation has no general corporate power to require third party guarantees as a condition 

of registration, but can acquire such power only by virtue of a specific or necessarily implied power given by the Plan Act or 

regulations thereunder. We do not agree. 

3 The HUDAC New Home Warranty Program was incorporated by letters patent under the Corporations Act, R.S.O. 1970, 

c. 89. The Corporation's name was changed by supplementary letters patent dated August 3, 1984, to "Ontario New Home 

Warranty Program". By Ont. Reg. 677/84, s. I, the Lieutenant Governor in Council designated the Ontario New Home Warranty 

Program to be the "Corporation" for the purposes of the Ontario New Home Warranties Plan Act. 

4 Section 4 of the Corporations Act, R.S.O. 1980, c. 95, provides that: 

The Lieutenant Governor may in his discretion, by letters patent, issue a charter to any number of persons, not fewer than 

three, of eighteen or more years of age, who apply therefor, constituting them and any others who become shareholders 

or members of the corporation thereby created a corporation for any of the objects to which authority of the Legislature 

extends. 

5 Section 274 states: 

A corporation, unless otherwise expressly provided in the Act or instrument creating it, has and shall be deemed to have 

had from its creation the capacity of a natural person. 

6 Such capacity, of course, includes the capacity to require the providing of a guarantee as a term of any contract between 

the Corporation and any other party. Only if powers within the capacity of a natural person were specifically withdrawn from 

the Corporation would it be precluded from exercising such powers. 

7 The major purpose of the Plan Act is to protect purchasers of new homes by requiring that vendors and builders be 

screened for financial responsibility, integrity and technical competence. To assure public protection, it provides for warranties, 

a guarantee bond and compensation in the event of loss by a purchaser resulting from dealings with a registrant. In order to 

effect the purposes of the Plan Act, a broad and liberal interpretation of its provisions is appropriate. 

8 The respondent, Louis B. Lukenda, was president and major shareholder of Harbour View (Sault Ste. Marie) Ltd., at the time 

it applied for registration under the Plan Act. Harbour View covenanted by a vendor/builder agreement with the Corporation 

as follows: 

The vendor covenants with the Corporation as follows: The vendor at his own expense shall supply to the Corporation 

upon request, whether for the purpose of initial registration or renewal, documentation in the form of guarantees, surety 

bonds, statements of personal net worth, bank statements and other such documentation and records as the Corporation 

may reasonably require. 

9 Such an agreement, in our view, constitutes consent by the applicant, Harbour View, within the terms of s. 7(2) of the 

Plan Act, which reads: 

A registration is subject to such terms and conditions to give effect to the purposes of this Act as are consented to by the 

applicant or imposed by the Tribunal or prescribed by the regulations. 

[Emphasis added.] The Corporation, through its Registrar, required the guarantee, which Harbour View agreed to supply. 

WestlnwNext. CANADA Copyriqht Thomson Reuters Cannda Limited or its licensors (excluding individunl court documents). All rights reserved. 
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10 In summary, the Corporation had the corporate power to require, and did require, that Harbour View provide a third party 

guarantee, and Harbour View consented to, and did in fact, provide the guarantee. 

11 Interlocutory matters raised by the appellant are not properly before this Court. 

12 The appeal is allowed. The order of Judge Fitzgerald dated February 7, 1989, dismissing the plaintiffs action [reported 

at (1989), 33 C.L.R. 62, 3 R.P.R. (2d) 238 (Ont. H.C.)], is set aside with costs here and below. 

Ent! of Document 

Appeal allowed. 

(\1pynght ( "!horns"1n Rcutc1s Canad~! [ 1rnnt•J ~)r It,\. 11'.:cnsors {t':\.c!uding rnd1v1Jual 1.'t)U!i documents) A!! rights 
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N§2 - Purpose of the CCAA, HMANAL Y N§2 

HMANALYN§2 
Houlden & Morawetz Analysis N§2 

Houlden and Morawetz Bankruptcy and Insolvency Analysis 

N§2 Purpose of the CCAA 

Sees. I 

Companies Creditors Arrangement Act 
Section 1 

L.W. Houlden and Geoffrey B. Morawetz 

N§2 - Purpose of the CCAA 

While the CCAA does not have an express objective clause, its long title, An Act to facilitate compromises and arrangements 

between companies and their creditors indicates that its objective is to assist insolvent companies in developing and seeking 

approval of compromises and arrangements with their creditors. The CCAA has a broad remedial purpose, giving a debtor 

company an opportunity to find a way out of financial difficulties short of bankruptcy, foreclosure or the seizure of assets 

through receivership proceedings. It allows the debtor to devise a plan that will enable it to meet the demands of its creditors 

through refinancing with new lending, equity financing or the sale of the business as a going concern. This alternative may give 

the creditors of all classes a larger return and protect the jobs of the company's employees: Diemaster Tool Inc. v. Skvor/s(~ff" 

(Trustee of) (1991), 3 C.B.R. (3d) 133, 1991 CarswellOnt 168 (Ont. Gen. Div.). However, the CCAA should not be the last 

gasp of a dying company; if it is to be implemented, it should be implemented at a stage prior to the death throes: Re lnducon 

Development Corp. ( 1991 ), 8 C.B.R. (3d) 306, 1991 CarswellOnt 219 (Ont. Gen. Div.). 

The decided cases have identified the following purposes of the legislation: 

• to permit an insolvent company to avoid or be discharged from bankruptcy by making a composition or arrangement 

with its creditors: Browne v. Southern Canada Power Co. ( 1941 ), 23 C.B.R. 131, 71 Que. K.B. 136 (Que. C.A.); Multidev 

lmmobilia Inc. v. S.A. Just Invest. ( 1988), 1988 Carswell Que 38, 70 C.B.R. (N.S.) 91, [ 1988] R.J.Q. 1928 (Que. S.C.); 

•to preserve the insolvent company as a viable operation and to reorganize its affairs to the benefit not only of the debtor but 

of the creditors: Quintette Coal Ltd. v. Nippon Steel Co1p. ( 1990). 80 C.B.R. (N.S.) 98, 1990 Carswell BC 425 (B.C. S.C.); 

Milner Greenhouses, supra; Re D. W. Mcintosh Ltd. ( 1939), 1939 CarswellOnt 87, 21 C.B.R. 206 (Ont. S.C.); Re Avery 

Construction Co. (1942), 1942 CarswellOnt 86, 24 C.B.R. 17, [ 1942] 4 D.L.R. 558 (Ont. S.C.); Re Arthur Flint Co. ( 1944), 

1944 CarswellOnt 59, 25 C.B.R. 156, [1944] O.W.N. 325, [1944] 3 D.L.R. 13 (Ont. S.C.); Citibank Canada v. Chase 

Manhattan Bank (if Canada (1991),5 C.B.R. (3d) 165, 1991CarswellOnt182. 2 P.P.S.A.C. (2d) 21 (Ont. Gen. Div.); 

• to maintain the status quo for a period to provide a structured environment in which an insolvent company can continue 

to carry on business and retain control over its assets while the company attempts to gain the approval of its creditors 

for a proposed arrangement that will enable the company to remain in operation for the future benefit of the company 

and its creditors: Meridian Dev. Inc. v. Toronto Dominion Bank, supra; Quintette Coal Ltd. v. Nippon Steel Corp. ( 1990). 

80 C.B.R. (N.S.) 98, 1990 Carswel!BC 425 (B.C. S.C.); Re Canadian Airlines Corp. (2000), ! 9 C.B.R. (4th) l, 2000 

CarswellAlta 622 (Alta. Q.B.); Milner Greenhouses Ltd. v. Saskatchewan (2004), 2004 CarswellSask 280, [2004] 9 

W.W.R. 310, 50 C.B.R. (4th) 214, 2004 SKQB 160 (Sask. Q.B.); Re Blue Range Resource Corp. (2000), 192 D.L.R. (4th) 

281, 2000 ABCA 239. 20 C.B.R. (4th) 187, 2000 CarswellAlta 1004 (Alta. C.A.). 

vVestlawNext, CANADA Copyright Thomson Reuters Canada Limited or its liccnsors (excluding individual court documents). Ali rights reserved. 
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• to protect the interests of creditors and to permit an orderly administration of the debtor company's affairs: Meridian 

Development Inc. v. Toronto Dominion Bank (1984). 1984 CarswellAlta 259. 52 C.B.R. (N.S.) 109, 32 Alta. L.R. (2d) 

150, [1984] 5 W.W.R. 215, 53 A.R. 39 (Q.B.); 

• to protect an insolvent company from proceedings by creditors that would prevent it from carrying out the terms of a 

compromise or arrangement: Feifer F. Frame Manu(acturing. Cmp. ( 1947). 1947 CarswellQue 15, 28 C.B.R. 124, [ 1947] 

Que. K.B. 348 (Que. C.A.); 

• to permit equal treatment of creditors of the same class: Re NsC Diesel Power Inc. (1990), 79 C .B.R. (N.S.) 1, 1990 

CarswellNS 33, 97 N.S.R. (2d) 295, 258 A.P.R. 295 (T.D.); 

• to permit a broad balancing of stakeholder interests in the insolvent corporation: Nova Metal Products Inc. v. Comiskey 

(Trustee of) (1990), l C.B.R. (3d) 101, 41 O.A.C. 282, 1990 CarswellOnt 139, 1 O.R. (3d) 289 (Ont. C.A.); Re Air Canada 

[Greater Toronto Airport Authority re gates at new terminal (Toronto)] (2004 ), 47 C.B.R. (4th) 189, 2004 Carswell Ont 

870 (Ont. S.C.J. [Commercial List]). 

• in appropriate circumstances to effect a sale, winding-up or liquidation of a debtor company and its assets: Re Anvil 

Range Mining Corp. (2002). 34 C.B.R. (4th) 157, 2002 Carswell Ont 2254 (Ont. C.A.). 

The Supreme Court of Canada has held that the CCAA offers more flexibility and greater judicial discretion than the rules­

based mechanism under the BIA, making the former more responsive to complex reorganizations. The exercise of judicial 

discretion has allowed the CCAA to adapt and evolve to meet contemporary business and social needs. As reorganizations 

become increasingly complex, CCAA courts have been called on to innovate. In determining their jurisdiction to sanction 

measures in a CCAA proceeding, courts should first interpret the provisions of the CCAA before turning to their inherent 

or equitable jurisdiction. Noteworthy in this regard is the expansive interpretation the language of the CCAA is capable of 

supporting. The general language of the CCAA should not be read as being restricted by the availability of more specific orders. 

The requirements of appropriateness, good faith and due diligence are baseline considerations that a court should always bear 

in mind when exercising CCAA authority. The question is whether the order will usefully further efforts to avoid the social and 

economic losses resulting from liquidation of an insolvent company, which extends to both the purpose of the order and the 

means it employs. The Supreme Court of Canada held that Parliament understood when adopting the CCAA that liquidation 

of an insolvent company was harmful for most of those it affected, notably creditors and employees; and that a workout that 

allowed the company to survive was optimal. It held that courts must recognize that on occasion the broader public interest will 

be engaged by aspects of the reorganization and may be a factor against which the decision of whether to allow a particular 

action will be weighed. The Supreme Court of Canada has held that reorganization serves the public interest by facilitating the 

survival of companies supplying goods or services crucial to the health of the economy or saving large numbers of jobs: Re Ted 

Leroy Trucking Ltd., 20 IO CarswellBC 3419, 2010 CarswcllBC 3420, [20 JO] 3 S.C.R. 379, 72 C.B.R. (5th) 170, 2010 SCC 60 

(S.C.C.). For a full discussion of this case, see N § 101 "Claims under the Excise Tax Act". 

The Alberta Court of Queen's Bench dismissed the CCAA application of the debtor. Justice Romaine found that the debtor met 

the technical requirements for protection under the CCAA; however, it was also clear that ifthe application for an initial order 

under the CCAA did not succeed, a receivership would follow. In considering an initial order, Justice Romaine held that there 

should be a germ of a reasonable and realistic plan, particularly ifthere is opposition from the major stakeholders most at risk in 

the proposed restructuring. Justice Romaine acknowledged that the fundamental purpose of the CCAA is to permit a company 

to carry on business and where possible avoid the social and economic costs of liquidating its assets. Here, the debtor was a 

company with very few employees; relatively minor unsecured debt; it did not carry on a business that had broader community; 

and there were no social implications that could require greater flexibility from creditors. The major stakeholders in this case 

were the secured creditors who opposed the application and the equity holders. Justice Romaine concluded that the restructuring 

options proposed by the debtor were not realistic or commercially reasonable. This case was not one where the secured creditors 

had acted precipitously, or where the debtor had not had a more than adequate opportunity to canvass the market for refinancing 

and restructuring options. The debtor was most likely a liquidating CCAA, and given the lack of confidence and the adversarial 

\iVestlawNext. CANADA Copyright Thomson F<euters Canada L1rnited or its licensors (excluding individual court documents). Ail rights reserved. 
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relationship between the debtor and the secured creditors at risk, a CCAA order was not appropriate in the circumstances: Alberta 

Treasury Branches v. Tallgrass Energy Corp., 2013 CarswellAlta 1496. 2013 ABQB 432 (Alta. Q.B.). 

End of nornment ('op\!l~)it t, llhinhon Rcu!Cr~ (',rndJd J,1m1tcd or !ls liccn:-.or-;; {C\cluJmg mJ1v1dual court document:..;) /\JI nghts 

rcst~n'Cd 
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1990 CarswellOnt 139 
Ontario Court of Appeal 

Nova Metal Products Inc. v. Comiskey (Trnstee of) 

1990 CarswellOnt 139, 1 C.B.R. (3d) 101, 1 O.R. (3d) 289, 23 A.C.W.S. (3d) 1192, 41 0.A.C. 282 

ELAN CORPORATION et al. v. COMISKEY (TRUSTEE OF) et al. 

Finlayson, Krever and Doherty JJ.A. 

Heard: October 30 and 31, 1990 
Judgment: November 2, 1990 

Docket: Doc. Nos. CA 684/90 and CA 685/90 

Counsel: F.JC. Newbould, Q.C., and G.B. Morawetz, for appellant The Bank of Nova Scotia. 

John Little, for respondents Etan Corporation and Nova Metal Products Inc. 

Michael B. Rotsztain, for Roy Nat Inc. 

Kim Twohig and Mel Olanow, for Ontario Development Corp. 

K.P. McElcheran, for monitor Ernst & Young. 

Subject: Corporate and Commercial; Insolvency 

Table of Authorities 

Cases considered: 

Per Finlayson JA. (Krever J.A. concurring) 

Alberta Treasury Branches v. Hat Development Ltd. ( 1988), 71 C.B.R. (N.S.) 264. 64 Alta. L.R. (2d) 17 (Q.B.), affd 

(1989), 65 Alta. L.R. (2d) 374 (C.A.)- applied 

Northland Properties Ltd., Re (1988), 73 C.B.R. {N.S.) 166, 31 B.C.L.R. (2d) 35 (S.C.), affd (16 September 1988), 

Doc. No. Vancouver CA009772, Taggart, Lambert and Locke JJ.A. (B.C. C.A.)-considered 

Northland Properties Ltd., Re (1988), 73 C.B.R. (N.S.) 175 (S.C.), affd 73 C.B.R. (N.S.) I 95, [I 989] 3 W.W.R. 363, 

34 B.C.L.R. (2d) 122 (C.A.)-referred to 

NsC Diesel Power Inc., Re ( 1990). 79 C.B.R. (N.S.) I, 97 N.S.R. (2d) 295, 258 A.P.R. 295 (T.D.) considered 

Sovereign Life Assurance Co. v. Dodd, [1892] 2 Q.B. 573, [1891-4) All E.R. 246 (C.A.)-applied 

Wellington Building Corp., Re, [ 1934) O.R. 653. 16 C.B.R. 48, [ 1934 J 4 D.L.R. 626, [ 1934] 0. W.N. 562 (S.C.) 

applied 

Per Doherty JA. (dissenting in part) 

Alberta Treasury Branches v. Hat Development Ltd. ( 1988). 71 C.B.R. {N.S.) 264, 64 Alta. L.R. (2d) 17 (Q.B.), affd 

(1989), 65 Alta. L.R. (2d) 374 (C.A.) considered 

\!\JestlavvNext-, CANADA Copyright Thomson Reuters Canada Limited or its licensors (excluding individual court documents). A!! rights reserved. 
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Avery Construction Co., Re, 24 C.B.R. 17, [1942] 4 D.L.R. 558 (Ont. S.C.)-referred to 

Hongkong Banko/Canada v. Chef Ready Foods Ltd., [1991] 2 W.W.R. 136, 51 B.C.L.R. (2d) 84 (C.A.)-considered 

/cor Oil & Gas Co. v. Canadian Imperial Bank of Commerce (1989), I 02 A.R. 161 (Q.B.) referred to 

Meridian Developments Inc. v. Toronto-Dominion Bank; Meridian Developments Inc. v. Nu-West Ltd., 52 C.B.R. 

(N.S.) 109, [1984] 5 W.W.R. 215, 32 Alta. L.R. (2d) 150. 11 D.L.R. (4th) 576, 53 A.R. 39 (Q.B.)-referred to 

Metals & Alloys Co., Re (16 February I990), Houlden J.A. (Ont. C.A.) [unreported]-considered 

Noreen Energy Resources Ltd. v. Oakwood Petroleums Ltd. ( 1988), 72 C.B.R. (N.S.) I, 63 Alta. L.R. (2d) 361, 92 

A.R. 81 (Q.B.)- referred to 

Northland Properties Ltd., Re ( 1988), 73 C .B.R. (N.S.) 175 (S.C.), affd 73 C.B.R. (N.S.) 195, [1989] 3 W. W.R. 363, 

34 B.C.L.R. (2d) 122 (C.A.) - referred to 

Quintette Coal Ltd. v. Nippon Steel Corp. ( 1990), 47 B.C.L.R. (2d) 193 (S.C.)- referred to 

Reference re Residential Tenancies Act (Ontario). [1981] I S.C.R. 714, 123 D.L.R. (3d) 554, 37 N.R. 158 -referred 

to 

Stephanie's Fashions Ltd., Re (1990), 1 C.B.R. (3d) 248 (B.C.S.C.) considered 

United Maritime Fishermen Co-op., Re (1988), 67 C.B.R. (N.S.) 44, 84 N.B.R. (2d) 415, 214 A.P.R. 415 (Q.B.), 

varied on reconsideration ( 1988), 68 C.B.R. (N.S.) 170, 87 N.B.R. (2d) 333. 221 A.P.R. 333 (Q.B.), rev'd ( 1988 ), 69 

C.B.R. (N.S.) 161, 51 D.L.R. (4th) 618, 88 N.B.R. (2d) 253, 224 A.P.R. 253 (C.A.)- considered 

Statutes considered: 

Bank Act, R.S.C. I 985, c. B- I -

s. I 78, as am. R.S.C. I 985 (3d Supp.), c. 25, s. 26 

Companies' Creditors Arrangement Act, S.C. I 932-33, c. 36 -

s. 3, en. ass. 2A, S.C. I 952-53, c. 3, s. 2 

Companies' Creditors Arrangement Act, R.S.C. I 985, c. C-36 -

s. 3 

s. 4 

s. 5 

s. 6 

s. 6(a) 

s. I I 

\VestlawNext. CANADA Copyrisiht Thomson F<ow1ers Canada Limited or its licensors (oxcluclinq individual court documents). All rights reserved. 
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s. 14(2) 

Courts of Justice Act, I 984, S.O. I 984, c. I I -

s. 144(1) 

Interpretation Act, R.S.C. I 985, c. I-2 I 

s. 12 

Municipal Act, R.S.O. 1980, c. 302-

s.369 

APPEAL from order of Hoolihan J. dated September I I, I 990, allowing application under Companies' Creditors Arrangement 

Act, R.S.C. I 985, c. C-36. 

FINLAYSON J.A. (KREVER J.A. concurring) (orally): 

This is an appeal by the Bank ofNova Scotia (the "bank") from orders made by Mr. Justice Hoolihan [(11 September 1990), 

Doc. Nos. Toronto RE I 993190 and RE 1994/90 (Ont. Gen. Div.)] as hereinafter described. The Bank of Nova Scotia was the 

lender to two related companies, namely, El an Corporation ("Etan") and Nova Metal Products Inc. ("Nova"), which commenced 

proceedings under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA"), for the purposes of having 

a plan of arrangement put to a meeting of secured creditors of those companies. 

2 The orders appealed from are: 

(i) An order of September I I, I 990, which directed a meeting of the secured creditors of Etan and Nova to consider the 

plan of arrangement filed, or other suitable plan. The order further provided that for 3 days until September 14, 1990, the 

bank be prevented from acting on any of its security or paying down any of its loans from accounts receivable collected by 

Etan and Nova, and that Etan and Nova could spend the accounts receivable assigned to the bank that would be received. 

(ii) An order dated September 14, 1990, extending the terms of the order of September I I, I 990, to remain in effect until 

the plan of arrangement was presented to the Court no later than October 24, I 990. This order continued the stay against 

the bank and the power of Etan and Nova to spend the accounts receivable assigned to the bank. Further orders dated 

September 27, I 990, and October 18, 1990, have extended the stay, and the power of Etan and Nova to spend the accounts 

receivable that have been assigned to the bank. The date of the meetings of creditors has been extended to November 9, 

I 990. The application to sanction the plan of arrangement must be heard by November 14, I 990. 

(iii) An order dated October I 8, 1990, directing that there be two classes of secured creditors for the purposes of voting 

at the meeting of secured creditors. The first class is to be comprised of the bank, Roy Nat Inc. ("Roy Nat"), the Ontario 

Development Corporation ("O.D.C."), the city of Chatham and the village of Glencoe. The second class is to be comprised 

of persons related to Etan and Nova that acquired debentures to enable the companies to apply under the CCAA. 

3 There is very little dispute about the facts in this matter, but the chronology of events is important and I am setting it 

out in some detail. 

4 The bank has been the banker to Etan and Nova. At the time of the application in August I 990, it was owed approximately 

$1,900,000. With interest and costs, including receivers' fees, it is now owed in excess of $2,300,000. It has a first registered 

charge on the accounts receivable and inventory of Etan and Nova, and a second registered charge on the land, buildings and 

equipment. It also has security under s. 178 of the Bank Act, R.S.C. 1985, c. B-1, as am. R.S.C. 1985 (3rd Supp.), c. 25, s. 
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26. The terms of credit between the bank and Elan as set out in a commitment agreement provide that Elan and Nova may not 

encumber their assets without the consent of the bank. 

5 RoyNat is also a secured creditor ofElan and Nova, and it is owed approximately $12 million. It holds a second registered 

charge on the accounts receivable and inventory of Elan and Nova, and a first registered charge on the land, buildings and 

equipment. The bank and RoyNat entered into a priority agreement to define with certainty the priority which each holds over 

the assets of El an and Nova. 

6 The O.D.C. guaranteed payment of$500,000 to Roy Nat for that amount lent by Roy Nat to Elan. The O.D.C. holds debenture 

security from Elan and secure the guarantee which it gave to RoyNat. That security ranks third to the bank and RoyNat. The 

O.D.C. has not been called upon by Roy Nat to pay under its guarantee. O.D.C. has not lent any money directly to Elanor Nova. 

7 Elan owes approximately $77,000 to the City of Chatham for unpaid municipal taxes. Nova owes approximately $18,000 

to the Village of Glencoe for unpaid municipal taxes. Both municipalities have a lien on the real property of the respective 

companies in priority to every claim except the Crown under s. 369 of the Municipal Act, R.S.O. 1980, c. 302. 

8 On May 8, 1990, the bank demanded payment of all outstanding loans owing by Elan and Nova to be made by June 1, 

1990. Extensions of time were granted and negotiations directed to the settlement of the debt took place thereafter. On August 

27, 1990, the bank appointed Coopers & Lybrand Limited as receiver and manager of the assets ofElan and Nova, and as agent 

under the bank's security to realize upon the security. Elan and Nova refused to allow the receiver and manager to have access 

to their premises, on the basis that insufficient notice had been provided by the bank before demanding payment. 

9 Later on August 27, 1990, the bank brought a motion in an action against Elan and Nova (Court File No. 54033/90) for 

an order granting possession of the premises ofElan and Nova to Coopers & Lybrand. On the evening of August 27, 1990, at 

approximately 9 p.m., Mr. Justice Saunders made an order adjourning the motion on certain conditions. The order authorized 

Coopers & Lybrand access to the premises to monitor Elan's business, and permitted Elan to remain in possession and carry on 

its business in the ordinary course. The bank was restrained in the order, until the motion could be heard, from selling inventory, 

land, equipment or buildings or from notifying account debtors to collect receivables, but was not restrained from applying 

accounts receivable that were collected against outstanding bank loans. 

10 On Wednesday, August 29, 1990, Elan and Nova each issued a debenture for $10,000 to a friend of the principals of 

the companies, Joseph Comiskey, through his brother Michael Comiskey as trustee, pursuant to a trust deed executed the same 

day. The terms were not commercial and it does not appear that repayment was expected. It is conceded by counsel for Elan 

that the sole purpose of issuing the debentures was to qualify as a "debtor company" within the meaning of s. 3 of the CCAA. 

Section 3 reads as follows: 

3. This Act does not apply in respect of a debtor company unless 

(a) the debtor company has outstanding an issue of secured or unsecured bonds of the debtor company or of a predecessor 

in title of the debtor company issued under a trust deed or other instrument running in favour of a trustee; and 

(b) the compromise or arrangement that is proposed under section 4 or 5 in respect of the debtor company includes a 

compromise or an arrangement between the debtor company and the holders of an issue referred to in paragraph (a). 

11 The debentures conveyed the personal property ofElan and Nova as security to Michael Comiskey as trustee. No consent 

was obtained from the bank as required by the loan agreements, nor was any consent obtained from the receiver. Cheques for 

$10,000 each, representing the loans secured in the debentures, were given to Elan and Nova on Wednesday, August 29, 1990, 

but not deposited until 6 days later on September 4, 1990, after an interim order had been made by Mr. Justice Farley in favour 

of Elan and Nova staying the bank from taking proceedings. 

12 On August 30, 1990 Elan and Nova applied under s. 5 of the CCAA for an order directing a meeting of secured creditors 

to vote on a plan of arrangement. Section 5 provides: 
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5. Where a compromise or an arrangement is proposed between a debtor company and its secured creditors or any class 

of them, the court may, on the application in a summary way of the company or of any such creditor or of the trustee 

in bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors, and, if the court so 

determines, of the shareholders of the company, to be summoned in such manner as the court directs. 

13 The application was heard by Farley J. on Friday, August 31, 1990, at 8 a.m. Farley J. dismissed the application on the 

grounds that the CCAA required that there be more than one debenture issued by each company. Later on the same say, August 

31, I 990, Elan and Nova each issued two debentures for $500 to the wife of the principal of El an through her sister as trustee. 

The debentures provided for payment of interest to commence on August 31, 1992. Cheques for $500 were delivered that day to 

the companies but not deposited in the bank account until September 4, I 990. These debentures conveyed the personal property 

in the assets of Elan and Nova to the trustee as security. Once again it is conceded that the debentures were issued for the sole 

purpose of meeting the requirements ofs. 3 of the CCAA. No consent was obtained from the bank as required by the loan terms, 

nor was any consent obtained from the receiver. 

I 4 On August 31, I 990, following the creation of the trust deeds and the issuance of the debentures, Elan and Nova 

commenced new applications under the CCAA which were heard late in the day by Farley J. He adjourned the applications to 

September l 0, 1990, on certain terms, including a stay preventing the bank from acting on its security and allowing Elan to 

spend up to $321,000 from accounts receivable collected by it. 

I 5 The plan of arrangement filed with the application provided that Elan and Nova would carry on business for 3 months, 

that secured creditors would not be paid and could take no action on their security for 3 months, and that the accounts receivable 

of Elan and Nova assigned to the bank could be utilized by Elan and Nova for purposes of its day-to-day operations. No 

compromise of any sort was proposed. 

16 On September l l, 1990, Hoolihan J. ordered that a meeting of the secured creditors ofElan and Nova be held no later 

than October 22, 1990, to consider the plan of arrangement that had been filed, or other suitable plan. He ordered that the plan 

of arrangement be presented to the secured creditors no later than September 27, 1990. He made further orders effective for 

3 days until September 14, 1990, including orders: 

(i) that the companies could spend the accounts receivable assigned to the bank that would be collected in accordance with 

a cash flow forecast filed with the Court providing for $1,387,000 to be spent by September 30, 1990; and 

(ii) a stay of proceedings against the bank acting on any of its security or paying down any of its loans from accounts 

receivable collected by Elan and Nova. 

17 On September 14, 1990, Hoolihan J. extended the terms of his order of September l l, 1990, to remain in effect until 

the plan of arrangement was presented to the Court no later than October 24, 1990 for final approval. This order continued 

the power ofElan and Nova to spend up to $1,387,000 of the accounts receivable assigned to the bank in accordance with the 

projected cash flow to September 30, 1990, and to spend a further amount to October 24, 1990, in accordance with a cash flow 

to be approved by Hoolihan J. prior to October l, 1990. Further orders dated September 27 and October 18 have extended the 

power to spend the accounts receivable to November 14, 1990. 

18 On September 14, I 990, the bank requested Hoolihan J. to restrict his order so that Elan and Nova could use the accounts 

receivable assigned to the bank only so long as they continued to operate within the borrowing guidelines contained in the terms 

of the loan agreements with the bank. These guidelines require a certain ratio to exist between bank loans and the book value 

of the accounts receivable and inventory assigned to the bank, and are designed in normal circumstances to ensure that there is 

sufficient value in the security assigned to the bank. Hoolihan J. refused to make the order. 

I 9 On October 18, 1990, Hoolihan J. ordered that the composition of the classes of secured creditors for the purposes of 

voting at the meeting of secured creditors shall be as follows: 
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(a) The bank, RoyNat, O.D.C., the City of Chatham and the Village of Glencoe shall comprise one class. 

(b) The parties related to the principal of Elan that acquired their debentures to enable the companies to apply under the 

CCAA shall comprise a second class. 

20 On October 18, 1990, at the request of counsel for El an and Nova, Hoolihan J. further ordered that the date for the 

meeting of creditors of Elan and Nova be extended to November 9, 1990, in order to allow a new plan of arrangement to be 

sent to all creditors, including unsecured creditors of those companies. El an and Nova now plan to offer a plan of compromise 

or arrangement to the unsecured creditors ofElan and Nova as well as to the secured creditors. 

21 There are five issues in this appeal. 

(I) Are the debentures issued by Elan and Nova for the purpose of permitting the companies to qualify as applicants under 

the CCAA debentures within the meaning ofs. 3 of the CCAA? 

(2) Did the issue of the debentures contravene the provisions of the loan agreements between Elan and Nova and the bank? 

If so, what are the consequences for CCAA purposes? 

(3) Did Elan and Nova have the power to issue the debentures and make application under the CCAA after the bank had 

appointed a receiver and after the order of Saunders J.? 

(4) Did Hoolihan J. have the power under s. l l of the CCAA to make the interim orders that he made with respect to 

the accounts receivable? 

(5) Was Hoolihan J. correct in ordering that the bank vote on the proposed plan of arrangement in a class with Roy Nat 

and the other secured creditors? 

22 It is well established that the CCAA is intended to provide a structured environment for the negotiation of compromises 

between a debtor company and its creditors for the benefit of both. Such a resolution can have significant benefits for the 

company, its shareholders and employees. For this reason the debtor companies, Elan and Nova, are entitled to a broad and 

liberal interpretation of the jurisdiction of the Court under the CCAA. Having said that, it does not follow that in exercising its 

discretion to order a meeting of creditors under s. 5 of the CCAA that the Court should not consider the equities in this case as 

they relate to these companies and to one of its principal secured creditors, the bank. 

23 The issues before Hoolihan J. and this Court were argued on a technical basis. Hoolihan J. did not give effect to the 

argument that the debentures described above were a "sham" and could not be used for the purposes of asserting jurisdiction. 

Unfortunately, he did not address any of the other arguments presented to him on the threshold issue of the availability of the 

CCAA. He appears to have acted on the premise that ifthe CCAA can be made available, it should be utilized. 

24 If Hoolihan J. did exercise any discretion overall, it is not reflected in his reasons. I believe, therefore, that we are in a 

position to look at the uncontested chronology of these proceedings and exercise our own discretion. To me, the significant date 

is August 27, 1990 when the bank appointed Coopers & Lybrand Limited as receiver and manager of the undertaking, property 

and assets mortgaged and charged under the demand debenture and of the collateral under the general security agreement, both 

dated June 20, 1979. On the same date, it appointed the same company as receiver and manager for Nova under a general 

security agreement dated December 5, 1988. The effect of this appointment is to divest the companies and their boards of 

directors of their power to deal with the property comprised in the appointment: Raymond Walton, Kerr on the Law and Practice 

as to Receivers, 16th ed. (London: Sweet & Maxwell, 1983), p. 292. Neither Elan nor Nova had the power to create further 

indebtedness, and thus to interfere with the ability of the receiver to manage the two companies: Alberta Treasury Branches v. 

Hat Development Ltd. (1988), 71 C.B.R. (N.S.) 264, 64 Alta. L.R. (2d) 17 (Q.B.), affd (1989), 65 Alta. L.R. (2d) 374 (C.A.). 

25 Counsel for the debtor companies submitted that the management powers of the receiver were stripped from the receiver 

by Saunders J. in his interim order, when he allowed the receiver access to the companies' properties but would not permit it 
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to realize on the security of the bank until further order. He pointed out that the order also provided that the companies were 

entitled to remain in possession and "to carry on business in the ordinary course" until further order. 

26 I do not agree with counsel's submission covering the effect of the order. It certainly restricted what the receiver could do 

on an interim basis, but it imposed restrictions on the companies as well. The issue of these disputed debentures in support of an 

application for relief as insolvent companies under the CCAA does not comply with the order of Saunders J. This is not carrying 

on business in the ordinary course. The residual power to take all of these initiatives for relief under the CCAA remained 

with the receiver, and if trust deeds were to be issued, an order of the Court in Action 54033/90 was required permitting their 

issuance and registration. 

27 There is another feature which, in my opinion, affects the exercise of discretion, and that is the probability of the meeting 

achieving some measure of success. Hoolihan J. considered the calling of the meeting at one hearing, as he was asked to do, 
and determined the respective classes of creditors at another. This latter classification is necessary because of the provisions 

of s. 6(a) of the CCAA, which reads as follows: 

6. Where a majority in number representing three-fourths in value of the creditors, or class of creditors, as the case may be, 

present and voting either in person or by proxy at the meeting or meetings thereofrespectively held pursuant to sections 4 

and 5, or either of those sections, agree to any compromise or arrangement either as proposed or as altered or modified at 

the meeting or meetings, the compromise or arrangement may be sanctioned by the court, and if so sanctioned is binding 

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of creditors, 

whether secured or unsecured, as the case may be, and on the company. 

28 If both matters had been considered at the same time, as in my view they should have been, and if what I regard as a 

proper classification of the creditors had taken place, I think it is obvious that the meeting would not be a productive one. It 

was improper, in my opinion, to create one class of creditors made up of all the secured creditors save the so-called "sham" 

creditors. There is no true community of interest among them, and the motivation ofElan and Nova in striving to create a single 

class is clearly designed to avoid the classification of the bank as a separate class. 

29 It is apparent that the only secured creditors with a significant interest in the proceeding under the CCAA are the bank 

and RoyNat. The two municipalities have total claims for arrears of taxes of less than $100,000. They have first priority in the 

lands of the companies. They are in no jeopardy whatsoever. The O.D.C. has a potential liability in that it can be called upon by 

RoyNat under its guarantee to a maximum of $500,000, and this will trigger default under its debentures with the companies, 

but its interests lie with RoyNat. 

30 As to Roy Nat, it is the largest creditor with a debt of some $12 million. It will dominate any class it is in because, under 

s. 6 of the CCAA, the majority in a class must represent three-quarters in value of that class. It will always have a veto by 

reason of the size of its claim, but requires at least one creditor to vote for it to give it a majority in number (I am ignoring 

the municipalities). It needs the O.D.C. 

31 I do not base my opinion solely on commercial self-interest, but also on the differences in legal interest. The bank has 

first priority on the receivables referred to as the "quick assets", and RoyNat ranks second in priority. Roy Nat has first priority 

on the buildings and realty, the "fixed assets", and the bank has second priority. 

32 It is in the commercial interests of the bank, with its smaller claim and more readily realizable assets, to collect and 

retain the accounts receivable. It is in the commercial interests ofRoyNat to preserve the cash flow of the business and sell the 

enterprise as a going concern. It can only do that by overriding the prior claim of the bank to these receivables. If it can vote 

with the O.D.C. in the same class as the bank, it can achieve that goal and extinguish the prior claim of the bank to realize on 

the receivables. This it can do, despite having acknowledged its legal relationship to the bank in the priority agreement signed 

by the two. I can think ofno reason why the legal interest of the bank as the holder of the first security on the receivables should 

be overridden by RoyNat as holder of the second security. 
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33 The classic statement on classes of creditors is that of Lord Esh er M.R. in Sovereign Life Assurance Co. v. Dodd, [ 1892] 

2 Q.B. 573, [1891-4] All E.R. 246 (C.A.), at pp. 579-580 [Q.B.]: 

The Act [Joint Stock Companies Arrangement Act, 1870] says that the persons to be summoned to the meeting (all of 

whom, be it said in passing, are creditors) are persons who can be divided into different classes - classes which the Act of 

Parliament recognises, though it does not define them. This, therefore, must be done: they must be divided into different 

classes. What is the reason for such a course? It is because the creditors composing the different classes have different 

interests; and, therefore, if we find a different state of facts existing among different creditors which may differently affect 

their minds and their judgment, they must be divided into different classes. 

34 The Sovereign Life case was quoted with approval by Kingstone J. in Re Wellington Building Corp., [1934] O.R. 653, 16 

C.B.R. 48, [1934] 4 D.L.R. 626, [1934] O.W.N. 562 (S.C.), at p. 659 [O.R.]. He also quoted another English authority at p. 658: 

In In re Alabama, New Orleans, Texas and Pacific Junction Ry. Co., [1891] l Ch. 213, a scheme and arrangement under 

the Joint Stock Companies Arrangement Act (1870), was submitted to the Court for approval. Lord Justice Bowen, at p. 

243, says: 

Now, I have no doubt at all that it would be improper for the Court to allow an arrangement to be forced on any class 

of creditors, ifthe arrangement cannot reasonably be supposed by sensible business people to be for the benefit of that 

class as such, otherwise the sanction of the Court would be a sanction to what would be a scheme of confiscation. The 

object of this section is not confiscation ... Its object is to enable compromises to be made which are for the common 

benefit of the creditors as creditors, or for the common benefit of some class of creditors as such. 

35 Kingstone J. set aside a meeting where three classes of creditors were permitted to vote together. He said at p. 660: 

It is clear that Parliament intended to give the three-fourths majority of any class power to bind that class, but I do not 

think the Statute should be construed so as to permit holders of subsequent mortgages power to vote and thereby destroy 

the priority rights and security of a first mortgagee. 

36 We have been referred to more modem cases, including two decisions of Trainor J. of the British Columbia Supreme Court, 

both entitled Re Northland Properties Ltd. One case is reported in (1988), 73 C.B.R. (N.S.) 166, 31 B.C.L.R. (2d) 35, and the 

other in the same volume at p. 175 [C.B.R.]. Trainor J. was upheld on appeal on both judgments. The first judgment of the British 

Columbia Court of Appeal is unreported ( 16 September, 1988) [Doc. No. Vancouver CA009772, Taggart, Lambert and Locke 

11.A.]. The judgment in the second appeal is reported at 73 C.B.R. (N.S.) 195, [ 1989] 3 W.W.R. 363, 34 B.C.L.R. (2d) 122. 

37 In the first Northland case, Trainor J. held that the difference in the terms of parties to and priority of different bonds meant 

that they should be placed in separate classes. He relied upon Re Wellington Building Corp., supra. In the second Northland 

case, he dealt with 15 mortgagees who were equal in priority but held different parcels of land as security. Trainor J. held that 

their relative security positions were the same, notwithstanding that the mortgages were for the most part secured by charges 

against separate properties. The nature of the debt was the same, the nature of the security was the same, the remedies for default 

were the same, and in all cases they were corporate loans by sophisticated lenders. In specifically accepting the reasoning of 

Trainor J., the Court of Appeal held that the concern of the various mortgagees as to the quality of their individual securities 

was "a variable cause arising not by any difference in legal interests, but rather as a consequence of bad lending, or market 

values, or both" (p. 203). 

38 In Re NsC Diesel Power Inc. ( 1990), 79 C.B.R. (N.S.) I, 97 N.S.R. (2d) 295, 258 A.P.R. 295 (T.D.), the Court stressed 

that a class should be made up of persons "'whose rights are not so dissimilar as to make it impossible for them to consult 

together with a view to their common interest"' (p. 8 [ofC.B.R.]). 

39 My assessment of these secured creditors is that the bank should be in its own class. This being so, it is obvious that no 

plan of arrangement can succeed without its approval. There is no useful purpose to be served in putting a plan of arrangement 
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to a meeting of creditors if it is known in advance that it cannot succeed. This is another cogent reason for the Court declining 

to exercise its discretion in favour of the debtor companies. 

40 For all the reasons given above, the application under the CCAA should have been dismissed. I do not think that I have to 

give definitive answers to the individual issues numbered (1) and (2). They can be addressed in a later case, where the answers 

could be dispositive of an application under the CCAA. The answer to (3) is that the combined effect of the receivership and 

the order of Saunders J. disentitled the companies to issue the debentures and bring the application under the CCAA. It is not 

necessary to answer issue ( 4), and the answer to (5) is no. 

41 Accordingly, I would allow the appeal, set aside the three orders of Hoolihan J., and, in their place, issue an order 

dismissing the application under the CCAA. The bank should receive its costs of this appeal, the applications for leave to appeal, 

and the proceedings before Farley and Hoolihan JJ., to be paid by Etan, Nova and Roy Nat. 

42 Ernst & Young were appointed monitor in the order of Hoolihan J. dated September 14, 1990, to monitor the operations of 

Etan and Nova and give effect to and supervise the terms and conditions of the stay of proceedings in accordance with Appendix 

"C" appended to the order. The monitor should be entitled to be paid for all services performed to date, including whatever is 

necessary to complete its reports for past work, as called for in Appendix "C". 

DOHERTY J.A. (dissenting in part): 

I Background 

43 On November 2, 1990, this Court allowed the appeal brought by the Bank ofNova Scotia (the "bank") and vacated several 

orders made by Hoolihan J. Finlayson J.A. delivered oral reasons on behalf of the majority. At the same time, I delivered brief 

oral reasons dissenting in part from the conclusion reached by the majority and undertook to provide further written reasons. 

These are those reasons. 

44 The events relevant to the disposition of this appeal are set out in some detail in the oral reasons of Finlayson J.A. I will 

not repeat that chronology, but will refer to certain additional background facts before turning to the legal issues. 

45 El an Corporation ("Elan ")owns the shares of Nova Metal Products Inc. ("Nova Inc."). Both companies have been actively 

involved in the manufacture of automobile parts for a number of years. As of March 1990, the companies had total annual sales 

of about $30 million, and employed some 220 people in plants located in Chatham and Glencoe, Ontario. The operation of 

these companies no doubt plays a significant role in the economy of these two small communities. 

46 In the 4 years prior to 1989, the companies had operated at a profit ranging from $287,000 ( 1987) to $1,500,000 (1986). 

In 1989, several factors, including large capital expenditures and a downturn in the market, combined to produce an operational 

loss of about $1,333,000. It is anticipated that the loss for the year ending June 30, 1990, will be about $2.3 million. As of August 

1, 1990, the companies continued in full operation, and those in control anticipated that the financial picture would improve 

significantly later in 1990, when the companies would be busy filling several contracts which had been obtained earlier in 1990. 

47 The bank has provided credit to the companies for several years. In January 1989, the bank extended an operating 

line of credit to the companies. The line of credit was by way of a demand loan that was secured in the manner described by 

Finlayson J.A. Beginning in May 1989, and from time to time after that, the companies were in default under the terms of the 

loan advanced by the bank. On each occasion, the bank and the companies managed to work out some agreement so that the 

bank continued as lender and the companies continued to operate their plants. 

48 Late in 1989, the companies arranged for a $500,000 operating loan from RoyNat Inc. It was hoped that this loan, 

combined with the operating line of$2.5 million from the bank, would permit the company to weather its fiscal storm. In March 

1990, the bank took the position that the companies were in breach of certain requirements under their loan agreements, and 

warned that if the difficulties were not rectified the bank would not continue as the company's lender. Mr. Patrick Johnson, 

the president of both companies, attempted to respond to these concerns in a detailed letter to the bank dated March 15, 1990. 
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The response did not placate the bank. In May 1990, the bank called its loan and made a demand for immediate payment. Mr. 

Spencer, for the bank, wrote: "We consider your financial condition continues to be critical and we are not prepared to delay 

further making formal demand." He went on to indicate that, subject to further deterioration in the companies' fiscal position, 

the bank was prepared to delay acting on its security until June 1, 1990. 

49 As of May 1990, Mr. Johnson, to the bank's knowledge, was actively seeking alternative funding to replace the bank. 

At the same time, he was trying to convince the union which represented the workers employed at both plants to assist in a 

co-operative effort to keep the plants operational during the hard times. The union had agreed to discuss amendment of the 

collective bargaining agreement to facilitate the continued operation of the companies. 

50 The June I, 1990 deadline set by the bank passed without incident. Mr. Johnson continued to search for new financing. 

A potential lender was introduced to Mr. Spencer of the bank on August 13, 1990, and it appeared that the bank, through Mr. 

Spencer, was favourably impressed with this potential lender. However, on August 27, 1990, the bank decided to take action 

to protect its position. Coopers & Lybrand was appointed by the bank as receiver-manager under the terms of the security 

agreements with the companies. The companies denied the receiver access to their plants. The bank then moved before the 

Honourable Mr. Justice E. Saunders for an order giving the receiver possession of the premises occupied by the companies. On 

August 27, 1990, after hearing argument from counsel for the bank and the companies, Mr. Justice Saunders refused to install 

the receivers and made the following interim order: 

I. THIS COURT ORDERS that the receiver be allowed access to the property to monitor the operations of the defendants 

but shall not take steps to realize on the security of The Bank of Nova Scotia until further Order of the Court. 

2. THIS COURT ORDERS that the defendants shall be entitled to remain in possession and to carry on business in the 

ordinary course until further Order of this Court. 

3. THIS COURT ORDERS that until further order the Bank of Nova Scotia shall not take steps to notify account debtors 

of the defendants for the purpose of collecting outstanding accounts receivable. This Order does not restrict The Bank of 

Nova Scotia from dealing with accounts receivable of the defendants received by it. 

4. THIS COURT ORDERS that the motion is otherwise adjourned to a date to be fixed. 

51 The notice of motion placed before Saunders J. by the bank referred to "an intended action" by the bank. It does not 

appear that the bank took any further steps in connection with this "intended action." 

52 Having resisted the bank's efforts to assume control of the affairs of the companies on August 27, 1990, and realizing 

that their operations could cease within a matter of days, the companies turned to the Companies' Creditors Arrangement Act, 

R.S.C. 1985, c. C-36 (the "Act"), in an effort to hold the bank at bay while attempting to reorganize their finances. Finlayson 

J.A. has described the companies' efforts to qualify under that Act, the two appearances before the Honourable Mr. Justice 

Farley on August 31, 1990, and the appearances before the Honourable Mr. Justice Hoolihan in September and October 1990, 

which resulted in the orders challenged on this appeal. 

II The Issues 

53 The dispute between the bank and the companies when this application came before Hoolihan J. was a straightforward 

one. The bank had determined that its best interests would be served by the immediate execution of the rights it had under its 

various agreements with the companies. The bank's best interest was not met by the continued operation of the companies as 

going concerns. The companies and their other two substantial secured creditors considered that their interests required that 

the companies continue to operate, at least for a period which would enable the companies to place a plan of reorganization 

before its creditors. 
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54 All parties were pursuing what they perceived to be their commercial interests. To the bank, these interests entailed 

the "death" of the companies as operating entities. To the companies, these interests required "life support" for the companies 

through the provisions of the Act to permit a "last ditch" effort to save the companies and keep them in operation. 

55 The issues raised on this appeal can be summarized as follows: 

(i) Did Hoolihan J. err in holding that the companies were entitled to invoke the Act? 

(ii) Did Hoolihan J. err in exercising his discretion in directing that a meeting of creditors should be held under the Act? 

(iii) Did Hoolihan J. err in directing that the bank and RoyNat Inc. should be placed in the same class of creditors for 

the purposes of the Act? 

(iv) Did Hoolihan J. err in the terms of the interim orders he made pending the meeting of creditors and the submission 

to the court of a plan of reorganization? 

III The Purpose and Scheme of the Act 

56 Before turning to these issues, it is necessary to understand the purpose of the Act, and the scheme established by 

the Act for achieving that purpose. The Act first appeared in the midst of the Great Depression (S.C. 1932-33, c. 36). The 

Act was intended to provide a means whereby insolvent companies could avoid bankruptcy and continue as ongoing concerns 

through a reorganization of their financial obligations. The reorganization contemplated required the cooperation of the debtor 

companies' creditors and shareholders: Re Avery Construction Co., 24 C.B.R. 17, [ 1942] 4 D.L.R. 558 (Ont. S.C.); Stanley E. 

Edwards, "Reorganizations under the Companies' Creditors Arrangement Act" (1947) 25 Can. Bar Rev. 587, at pp. 592-593; 

David H. Goldman, "Reorganizations Under the Companies' Creditors Arrangement Act (Canada)" (1985) 55 C.B.R. (N.S.) 

36, at pp. 37-39. 

57 The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and economic 

effects of bankruptcy- or creditor-initiated termination of ongoing business operations can be avoided while a court-supervised 

attempt to reorganize the financial affairs of the debtor company is made. 

58 The purpose of the Act was artfully put by Gibbs J.A., speaking for the British Columbia Court of Appeal, in Hongkong 

Bank of Canada v. Chef Ready Foods Ltd., an unreported judgment released October 29, 1990 [Doc. No. Vancouver CA 12944, 

Carrothers, Cumming and Gibbs JJ.A., now reported [1991] 2 W.W.R. 136, 51 B.C.L.R. (2d) 84], at pp. 11and6 [unreported, 

pp. 91 and 88 B.C.L.R.]. In referring to the purpose for which the Act was initially proclaimed, he said: 

Almost inevitably liquidation destroyed the shareholders' investment, yielded little by way of recovery to the creditors, 

and exacerbated the social evil of devastating levels of unemployment. The government of the day sought, through the 

C.C.A.A. ['the Act'], to create a regime whereby the principals of the company and the creditors could be brought together 

under the supervision of the court to attempt a reorganization or compromise or arrangement under which the company 

could continue in business. 

59 In an earlier passage, His Lordship had said: 

The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement between an insolvent debtor 

company and its creditors to the end that the company is able to continue in business. 

60 Gibbs J.A. also observed (at p. 13) that the Act was designed to serve a "broad constituency of investors, creditors and 

employees." Because of that "broad constituency", the Court must, when considering applications brought under the Act, have 

regard not only to the individuals and organizations directly affected by the application, but also to the wider public interest. 

That interest is generally, but not always, served by permitting an attempt at reorganization: see S.E. Edwards, "Reorganizations 

Under the Companies' Creditors Arrangement Act," at p. 593. 
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61 The Act must be given a wide and liberal construction so as to enable it to effectively serve this remedial purpose: 

Interpretation Act, R.S.C. 1985, c. 1-21, s. 12; Hongkong Bank of Canada v. Chef Ready Foods Ltd., supra, at p. 14 [unreported, 

p. 92 B.C.L.R.]. 

62 The Act is available to all insolvent companies, provided the requirements ofs. 3 of the Act are met. That section provides: 

3. This Act does not apply in respect of a debtor company unless 

(a) the debtor company has outstanding an issue of secured or unsecured bonds of the debtor company or of a predecessor 

in title of the debtor company issued under a trust deed or other instrument running in favour of a trustee; and 

(b) the compromise or arrangement that is proposed under section 4 or 5 in respect of the debtor company includes a 

compromise or an arrangement between the debtor company and the holders of an issue referred to in paragraph (a). 

63 A debtor company, or a creditor of that company, invokes the Act by way of summary application to the Court under s. 

4 ors. 5 of the Act. For present purposes, s. 5 is the relevant section: 

5. Where a compromise or an arrangement is proposed between a debtor company and its secured creditors or any class 

of them, the court may, on the application in a summary way of the company or of any such creditor or of the trustee 

in bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors, and, if the court so 

determines, of the shareholders of the company, to be summoned in such manner as the court directs. 

64 Section 5 does not require that the Court direct a meeting of creditors to consider a proposed plan. The Court's power 

to do so is discretionary. There will no doubt be cases where no order will be made, even though the debtor company qualifies 

under s. 3 of the Act. 

65 If the Court determines that a meeting should be called, the creditors must be placed into classes for the purpose of that 

meeting. The significance of this classification process is made apparent bys. 6 of the Act: 

6. Where a majority in number representing three-fourths in value of the creditors, or class of creditors, as the case may be, 

present and voting either in person or by proxy at the meeting or meetings thereof respectively held pursuant to sections 4 

and 5, or either of those sections, agree to any compromise or arrangement either as proposed or as altered or modified at 

the meeting or meetings, the compromise or arrangement may be sanctioned by the court, and if so sanctioned is binding 

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of creditors, 

whether secured or unsecured, as the case may be, and on the company; and 

(b) in the case of a company that has made an authorized assignment or against which a receiving order has been made 

under the Bankruptcy Act or is in the course of being wound up under the Winding-up Act, on the trustee in bankruptcy 

or liquidator and contributories of the company. 

66 If the plan of reorganization is approved by the creditors as required bys. 6, it must then be presented to the Court. Once 

again, the Court must exercise a discretion, and determine whether it will approve the plan ofreorganization. In exercising that 

discretion, the Court is concerned not only with whether the appropriate majority has approved the plan at a meeting held in 

accordance with the Act and the order of the Court, but also with whether the plan is a fair and reasonable one: Re Northland 

Properties Ltd. (1988), 73 C.B.R. (N.S.) 175 at 182-185 (S.C.), affd 73 C.B.R. (N.S.) 195, [1989] 3 W.W.R. 363, 34 B.C.L.R. 

(2d) 122 (C.A.). 

67 If the Court chooses to exercise its discretion in favour of calling a meeting of creditors for the purpose of considering 

a plan of reorganization, the Act provides that the rights and remedies available to creditors, the debtor company, and others 

during the period between the making of the initial order and the consideration of the proposed plan may be suspended or 

otherwise controlled by the Court. 
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68 Section 11 gives a court wide powers to make any interim orders: 

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act, whenever an application has been made under 
this Act in respect of any company, the court, on the application of any person interested in the matter, may, on notice to 

any other person or without notice as it may see fit, 

(a) make an order staying, until such time as the court may prescribe or until any further order, all proceedings taken or 
that might be taken in respect of the company under the Bankruptcy Act and the Winding-up Act or either of them; 

(b) restrain further proceedings in any action, suit or proceeding against the company on such terms as the court sees fit; and 

(c) make an order that no suit, action or other proceeding shall be proceeded with or commenced against the company 

except with the leave of the court and subject to such terms as the court imposes. 

69 Viewed in its totality, the Act gives the Court control over the initial decision to put the reorganization plan before the 

creditors, the classification of creditors for the purpose of considering the plan, conduct affecting the debtor company pending 

consideration of that plan, and the ultimate acceptability of any plan agreed upon by the creditors. The Act envisions that the 

rights and remedies of individual creditors, the debtor company and others may be sacrificed, at least temporarily, in an effort to 

serve the greater good by arriving at some acceptable reorganization which allows the debtor company to continue in operation: 

!cor Oil & Gas Co. v. Canadian Imperial Bank of Commerce ( 1989), 102 A.R. 161 at p. 165 (Q.B.). 

IV Did Hoolihan J. Err in Holding that the Debtor Companies were Entitled to Invoke the Act? 

70 The appellant advances three arguments in support of its contention that Elan and Nova Inc. were not entitled to seek 

relief under the Act. It argues first that the debentures issued by the companies after August 27, 1990, were "shams" and did 

not fulfil the requirements of s. 3 of the Act. The appellant next contends that the issuing of the debentures by the companies 

contravened their agreements with the bank, in which they undertook not to further encumber the assets of the companies 

without the consent of the bank. Lastly, the appellant maintains that once the bank had appointed a receiver-manager over the 

affairs of the companies on August 27, 1990, the companies had no power to create further indebtedness by way of debentures 
or to bring an application on behalf of the companies under the Act. 

(i) Section 3 and "Instant" Trust Deeds 

71 The debentures issued in August 1990, after the bank had moved to install a receiver-manager, were issued solely and 
expressly for the purpose of meeting the requirements of s. 3 of the Act. Indeed, it took the companies two attempts to meet 

those requirements. The debentures had no commercial purpose. The transactions did, however, involve true loans in the sense 

that moneys were advanced and debt was created. Appropriate and valid trust deeds were also issued. 

72 In my view, it is inappropriate to refer to these transactions as "shams." They are neither false nor counterfeit, but 

rather are exactly what they appear to be, transactions made to meet jurisdictional requirements of the Act so as to permit an 

application for reorganization under the Act. Such transactions are apparently well known to the commercial Bar: B. O'Leary, 

"A Review of the Companies' Creditors Arrangement Act" (1987) 4 Nat. Insolvency Rev. 38, at p. 39; C. Ham," 'Instant' Trust 

Deeds Under the C.C.A.A." (1988) 2 Commercial Insolvency Reporter 25; G.B. Morawetz, "Emerging Trends in the Use of the 

Companies' Creditors Arrangement Act" (1990) Proceedings, First Annual General Meeting and Conference of the Insolvency 
Institute of Canada. 

73 Mr. Ham writes, at pp. 25 and 30: 

Consequently, some companies have recently sought to bring themselves within the ambit of the C.C.A.A. by creating 

'in stant' trust deeds, i.e., trust deeds which are created solely for the purpose of enabling them to take advantage of the 

C.C.A.A. 
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74 Applications under the Act involving the use of "instant" trust deeds have been before the Courts on a number of 

occasions. In no case has any court held that a company cannot gain access to the Act by creating a debt which meets the 

requirements of s. 3 for the express purpose of qualifying under the Act. In most cases, the use of these "instant" trust deeds 

has been acknowledged without comment. 

75 The decision of Chief Justice Richard in Re United Maritime Fishermen Co-op. ( 1988), 67 C.B.R. (N.S.) 44, 84 N.B.R. (2d) 

415, 214 A.P.R. 415 (Q.B.), varied on reconsideration ( 1988), 68 C.B.R. (N.S.) 170, 87 N.B.R. (2d) 333, 221A.P.R.333 (Q.B.), 

at 55-56 [67 C.B.R.], speaks directly to the use of "instant" trust deeds. The Chief Justice refused to read any words into s. 3 of 

the Act which would limit the availability of the Act depending on the point at which, or the purpose for which, the debenture 

or bond and accompanying trust deed were created. He accepted [at p. 56 C.B.R.] the debtor company's argument that the Act: 

does not impose any time restraints on the creation of the conditions as set out in s. 3 of the Act, nor does it contain any 

prohibition against the creation of the conditions set out ins. 3 for the purpose of obtaining jurisdiction. 

76 It should, however, be noted that in Re United Maritime Fishermen Co-op., supra, the debt itself was not created for the 

purpose of qualifying under the Act. The bond and the trust deed, however, were created for that purpose. The case is therefore 

factually distinguishable from the case at Bar. 

77 The Court of Appeal reversed the ruling of the Chief Justice ((1988), 69 C.B.R. (N.S.) 161, 51 D.L.R. (4th) 618, 88 N.B.R. 

(2d) 253, 224 A.P.R. 253) on the basis that the bonds required bys. 3 of the Act had not been issued when the application was 

made, so that on a precise reading of the words ofs. 3 the company did not qualify. The Court did not go on to consider whether, 

had the bonds been properly issued, the company would have been entitled to invoke the Act. Hoyt J.A., for the majority, did, 

however, observe without comment that the trust deeds had been created specifically for the purpose of bringing an application 

under the Act. 

78 The judgment of MacKinnon J. in Re Stephanie's Fashions Ltd., unreported, Doc. No. Vancouver A893427, released 

January 24, 1990 (B.C. S.C.) [now reported I C.B.R. (3d) 248], is factually on all fours with the present case. In that case, 

as in this one, it was acknowledged that the sole purpose for creating the debt was to effect compliance with s. 3 of the Act. 

After considering the judgment of Chief Justice Richard in Re United Maritime Fishermen Co-op., supra, MacKinnon J. held, 

at p. 251: 

The reason for creating the trust deed is not for the usual purposes of securing a debt but, when one reads it, on its face, it 

does that. I find that it is a genuine trust deed and not a fraud, and that the petitioners have complied withs. 3 of the statute. 

79 Re Metals & Alloys Co. (16 February 1990) is a recent example of a case in this jurisdiction in which "instant" trust 

deeds were successfully used to bring a company within the Act. The company issued debentures for the purpose of permitting 

the company to qualify under the Act, so as to provide it with an opportunity to prepare and submit a reorganization plan. 

The company then applied for an order, seeking, inter alia, a declaration that the debtor company was a corporation within the 

meaning of the Act. Houlden J.A., hearing the matter at first instance, granted the declaration request in an order dated February 

16, 1990. No reasons were given. It does not appear that the company's qualifications were challenged before Houlden J.A.; 

however, the nature of the debentures issued and the purpose for their issue was fully disclosed in the material before him. The 

requirements of s. 3 of the Act are jurisdictional in nature, and the conserit of the parties cannot vest a court with jurisdiction 

it does not have. One must conclude that Houlden J.A. was satisfied that "instant" trust deeds suffice for the purposes of s. 

3 of the Act. 

80 A similar conclusion is implicit in the reasons of the British Columbia Court of Appeal in Hongkong Bank of Canada 

v. Che/Ready Food~ ltd.. In that case, a debt of$50, with an accompanying debenture and trust deed, was created specifically 

to enable the company to make application under the Act. The Court noted that the debt was created solely for that purpose 

in an effort to forestall an attempt by the bank to liquidate the assets of the debtor company. The Court went on to deal with 

the merits, and to dismiss an appeal from an order granting a stay pending a reorganization meeting. The Court could not have 

reached the merits without first concluding that the $50 debt created by the company met the requirements of s. 3 of the Act. 
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81 The weight of authority is against the appellant. Counsel for the appellant attempts to counter that authority by reference to 

the remarks of the Minister of Justice whens. 3 was introduced as an amendment to the Act in the 1952-53 sittings of Parliament 

(House of Commons Debates, 1-2 Eliz. II (1952-53), vol. II, pp. 1268-1269). The interpretation of words found in a statute, by 

reference to speeches made in Parliament at the time legislation is introduced, has never found favour in our Courts: Reference 

Re Residential Tenancies Act (Ontario), [ 1981] l S.C.R. 714, 123 D.L.R. (3d) 554, 37 N.R. 138, at 721 [S.C.R.], 561 [D.L.R.]. 

Nor, with respect to Mr. Newbould's able argument, do I find the words of the Minister of Justice at the time the presents. 3 was 

introduced to be particularly illuminating. He indicated that the amendment to the Act left companies with complex financial 

structures free to resort to the Act, but that it excluded companies which had only unsecured mercantile creditors. The Minister 

does not comment on the intended effect of the amendment on the myriad situations between those two extremes. This case is 

one such situation. These debtor companies had complex secured debt structures, but those debts were not, prior to the issuing 

of the debentures in August 1990, in the form contemplated bys. 3 of the Act. Like Richard C.J.Q.B. in Re United Maritime 

Fishermen Co-op., supra, at pp. 52-53, I am not persuaded that the comments of the Minister of Justice assist in interpreting 

s. 3 of the Act in this situation. 

82 The words of s. 3 are straightforward. They require that the debtor company have, at the time an application is made, 

an outstanding debenture or bond issued under a trust deed. No more is needed. Attempts to qualify those words are not only 

contrary to the wide reading the Act deserves, but can raise intractable problems as to what qualifications or modifications 

should be read into the Act. Where there is a legitimate debt which fits the criteria set out ins. 3, I see no purpose in denying a 

debtor company resort to the Act because the debt and the accompanying documentation was created for the specific purpose of 

bringing the application. It must be remembered that qualification under s. 3 entitles the debtor company to nothing more than 

consideration under the Act. Qualification under s. 3 does not mean that relief under the Act will be granted. The circumstances 

surrounding the creation of the debt needed to meet the s. 3 requirement may well have a bearing on how a court exercises its 

discretion at various stages of the application, but they do not alone interdict resort to the Act. 

83 In holding that "instant" trust deeds can satisfy the requirements ofs. 3 of the Act, I should not be taken as concluding that 

debentures or bonds which are truly shams, in that they do not reflect a transaction which actually occurred and do not create a 

real debt owed by the company, will suffice. Clearly, they will not. I do not, however, equate the two. One is a tactical device 

used to gain the potential advantages of the Act. The other is a fraud. 

84 Nor does my conclusion that "instant" trust deeds can bring a debtor company within the Act exclude considerations 

of the good faith of the debtor company in seeking the protection of the Act. A debtor company should not be allowed to use 

the Act for any purpose other than to attempt a legitimate reorganization. If the purpose of the application is to advantage one 

creditor over another, to defeat the legitimate i~terests of creditors, to delay the inevitable failure of the debtor company, or for 

some other improper purpose, the Court has the means available to it, apart entirely from s. 3 of the Act, to prevent misuse of 

the Act. In cases where the debtor company acts in bad faith, the Court may refuse to order a meeting of creditors, it may deny 

interim protection, it may vary interim protection initially given when the bad faith is shown, or it may refuse to sanction any 

plan which emanates from the meeting of the creditors: see Lawrence J. Crozier, "Good Faith and the Companies' Creditors 

Arrangement Act" (1989) 15 Can. Bus. L.J. 89. 

(ii) Section 3 and the Prior Agreement with the Bank Limiting Creation of New Debt 

85 The appellant also argues that the debentures did not meet the requirements of s. 3 of the Act because they were issued 

in contravention of a security agreement made between the companies and the bank. Assuming that the debentures were issued 

in contravention of that agreement, I do not understand how that contravention affects the status of the debentures for the 

purposes of s. 3 of the Act. The bank may well have an action against the debtor company for issuing the debentures, and it 

may have remedies against the holders of the debentures if they attempted to collect on their debt or enforce their security. 

Neither possibility, however, negates the existence of the debentures and the related trust deeds. Section 3 does not contemplate 

an inquiry into the effectiveness or enforceability of the s. 3 debentures, as against other creditors, as a condition precedent 

to qualification under the Act. Such inquiries may play a role in a judge's determination as to what orders, if any, should be 

made under the Act. 
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(iii) Section 3 and the Appointment of a Receiver-Manager 

86 The third argument made by the bank relies on its installation of a receiver-manager in both companies prior to the issue 

of the debentures. I agree with Finlayson J.A. that the placement of a receiver, either by operation of the terms of an agreement 

or by court order, effectively removes those formerly in control of the company from that position, and vests that control in 

the receiver-manager: Alberta Treasury Branches v. Hat Development Ltd. ( 1988), 71 C.B.R. (N.S.) 264, 64 Alta. L.R. (2d) 17 

(Q.B.), affd without deciding this point ( 1989), 65 Alta. L.R. (2d) 374 (C.A.). I cannot, however, agree with his interpretation 

of the order of Saunders J. I read that order as effectively turning the receiver into a monitor with rights of access, but with 

no authority beyond that. The operation of the business is specifically returned to the companies. The situation created by the 

order of Saunders J. can usefully be compared to that which existed when the application was made in Hat Development Ltd. 

Forsyth J., at p. 268 C.B.R., states: 

The receiver-manager in this case and indeed in almost all cases is charged by the court with the responsibility of managing 

the affairs of a corporation. It is true that it is appointed pursuant, in this case, to the existence of secured indebtedness and 

at the behest of a secured creditor to realize on its security and retire the indebtedness. Nonetheless, this receiver-manager 

was court-appointed and not by virtue of an instrument. As a court-appointed receiver it owed the obligation and the duty 

to the court to account from time to time and to come before the court for the purposes of having some of its decisions 

ratified or for receiving advice and direction. It is empowered by the court to manage the affairs of the company and it 

is completely inconsistent with that function to suggest that some residual power lies in the hands of the directors of the 

company to create further indebtedness of the company and thus interfere, however slightly, with the receiver-manager's 

ability to manage. 

[Emphasis added.] 

87 After the order of Saunders J., the receiver-manager in this case was not obligated to manage the companies. Indeed, it 

was forbidden from doing so. The creation of the "instant" trust deeds and the application under the Act did not interfere in any 

way with any power or authority the receiver-manager had after the order of Saunders J. was made. 

88 I also find it somewhat artificial to suggest that the presence of a receiver-manager served to vitiate the orders of Hoolihan 

J. Unlike many applications under s. 5 of the Act, the proceedings before Hoolihan J. were not ex parte and he was fully aware 

of the existence of the receiver-manager, the order of Saunders J., and the arguments based on the presence of the receiver­

manager. Clearly, Hoolihan J. considered it appropriate to proceed with a plan of reorganization despite the presence of the 

receiver-manager and the order of Saunders J. Indeed, in his initial order he provided that the order of Saunders J. "remains 

extant." Hoolihan J. did not, as I do not, see that order as an impediment to the application or the granting of relief under the 

Act. Had he considered that the receiver-manager was in control of the affairs of the company, he could have varied the order 

of Saunders J. to permit the applications under the Act to be made by the companies: Hat Development Ltd., at pp. 268-269 

C.B.R. It is clear to me that he would have done so had he felt it necessary. If the installation of the receiver-manager is to be 

viewed as a bar to an application under this Act, and if the orders of Hoolihan J. were otherwise appropriate, I would order 

that the order of Saunders J. should be varied to permit the creation of the debentures and the trust deeds and the bringing of 

this application by the companies. I take this power to exist by the combined effect of s. 14(2) of the Act and s. 144(1) of the 

Courts of Justice Act, 1984, S.O. 1984, c. 11. 

89 In my opinion, the debentures and "instant" trust deeds created in August 1990 sufficed to bring the company within the 

requirements of s. 3 of the Act, even if in issuing those debentures the companies breached a prior agreement with the bank. 

I am also satisfied that, given the terms of the order of Saunders J ., the existence of a receiver-manager installed by the bank 

did not preclude the application under s. 3 of the Act. 

V Did Hoolihan J. Err in Exercising his Discretion in Favour of Directing that a Creditors' Meeting be Held to Consider 
the Proposed Plan of Reorganization? 
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90 As indicated earlier, the Act provides a number of points at which the Court must exercise its discretion. I am concerned 

with the initial exercise of discretion contemplated by s. 5 of the Act, by which the Court may order a meeting of creditors for 

purposes of considering a plan of reorganization. Hoolihan J. exercised that discretion in favour of the debtor companies. The 

factors relevant to the exercise of that discretion are as variable as the fact situations which may give rise to the application. 

Finlayson J.A. has concentrated on one such factor, the chance that the plan, if put before a properly constituted meeting of 

the creditors, could gain the required approval. I agree that the feasibility of the plan is a relevant and significant factor to 

be considered in determining whether to order a meeting of creditors: S.E. Edwards, "Reorganizations Under the Companies' 

Creditors Arrangement Act," at pp. 594-595. I would not, however, impose a heavy burden on the debtor company to establish 

the likelihood of ultimate success from the outset. As the Act will often be the last refuge for failing companies, it is to be 

expected that many of the proposed plans ofreorganization will involve variables and contingencies which will make the plan's 

ultimate acceptability to the creditors and the Court very uncertain at the time the initial application is made. 

91 On the facts before Hoolihan J ., there were several factors which supported the exercise of his discretion in favour of 

directing a meeting of the creditors. These included the apparent support of two of the three substantial secured creditors, the 

companies' continued operation, and the prospect (disputed by the bank) that the companies' fortunes would take a tum for the 

better in the near future, the companies' ongoing efforts that eventually met with some success - to find alternate financing, 

and the number of people depending on the operation of the company for their livelihood. There were also a number of factors 

pointing in the other direction, the most significant of which was the likelihood that a plan of reorganization acceptable to the 

bank could not be developed. 

92 I see the situation which presented itself to Hoolihan J. as capable of a relatively straightforward risk-benefit analysis. If 

the s. 5 order had been refused by Hoolihan J., it was virtually certain that the operation of the companies would have ceased 

immediately. There would have been immediate economic and social damage to those who worked at the plants, and those who 

depended on those who worked at the plants for their well-being. This kind of damage cannot be ignored, especially when it 

occurs in small communities like those in which these plants are located. A refusal to grant the application would also have 

put the investments of the various creditors, with the exception of the bank, at substantial risk. Finally, there would have been 

obvious financial damage to the owner of the companies. Balanced against these costs inherent in refusing the order would be 

the benefit to the bank, which would then have been in a position to realize on its security in accordance with its agreements 

with the companies. 

93 The granting of the s. 5 order was not without its costs. It has denied the bank the rights it had bargained for as part of its 

agreement to lend substantial amounts of money to the companies. Further, according to the bank, the order has put the bank at 

risk of having its loans become undersecured because of the diminishing value of the accounts receivable and inventory which 

it holds as security and because of the ever-increasing size of the companies' debt to the bank. These costs must be measured 

against the potential benefit to all concerned if a successful plan of reorganization could be developed and implemented. 

94 As I see it, the key to this analysis rests in the measurement of the risk to the bank inherent in the granting of the s. 5 order. 

Ifthere was a real risk that the loan made by the bank would become undersecured during the operative period of the s. 5 order, 

I would be inclined to hold that the bank should not have that risk forced on it by the Court. However, I am unable to see that 

the bank is in any real jeopardy. The value of the security held by the bank appears to be well in excess of the size of its loan 

on the initial application. In his affidavit, Mr. Gibbons of Coopers & Lybrand asserted that the companies had overstated their 

cash flow projections, that the value of the inventory could diminish if customers of the companies looked to alternate sources 

for their product, and that the value of the accounts receivable could decrease if customers began to claim set-offs against those 

receivables. On the record before me, these appear to be no more than speculative possibilities. The bank has had access to all 

of the companies' financial data on an ongoing basis since the order of Hoolihan J. was made almost 2 months ago. Nothing 

was placed before this Court to suggest that any of the possibilities described above had come to pass. 

95 Even allowing for some overestimation by the companies of the value of the security held by the bank, it would appear 

that the bank holds security valued at approximately $4 million for a loan that was, as of the hearing of this appeal, about $2.3 

million. The order of Hoolihan J. was to terminate no later than November 14, 1990. I am not satisfied that the bank ran any 
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real risk of having the amount of the loan exceed the value of the security by that date. It is also worth noting that the order 

under appeal provided that any party could apply to terminate the order at any point prior to November 14. This provision 

provided further protection for the bank in the event that it wished to make the case that its loan was at risk because of the 

deteriorating value of its security. 

96 Even though the chances of a successful reorganization were not good, I am satisfied that the benefits flowing from the 

making of the s. 5 order exceeded the risk inherent in that order. In my view, Hoolihan J. properly exercised his discretion in 

directing that a meeting of creditors should be held pursuant to s. 5 of the Act. 

VI Did Hoolihan J. Err in Directing that the Bank and RoyNat Inc. Should be Placed in the Same Class for the Purposes 
of the Act? 

97 I agree with Finlayson J.A. that the bank and RoyNat Inc., the two principal creditors, should not have been placed in the 

same class of secured creditors for the purposes of ss. 5 and 6 of the Act. Their interests are not only different, they are opposed. 

The classification scheme created by Hoolihan J. effectively denied the bank any control over any plan ofreorganization. 

98 To accord with the principles found in the cases cited by Finlayson J.A., the secured creditors should have been grouped 

as follows: 

- Class 1 - The City of Chatham and the Village of Glencoe 

- Class 2 - The Bank of Nova Scotia 

- Class 3 RoyNat Inc., Ontario Development Corporation, and those holding debentures issued by the company on 

August 29 and 31, 1990. 

VII Did Hoolihan J. Err in Making the Interim Orders He Made? 

99 Hoolihan J. made a number of orders designed to control the conduct of all of the parties, pending the creditors' meeting 

and the placing of a plan of reorganization before the Court. The first order was made on September 11, 1990, and was to expire 

on or before October 24, 1990. Subsequent orders varied the terms of the initial order somewhat, and extended its effective 

date until November 14, 1990. 

l 00 These orders imposed the following conditions pending the meeting: 

(a) all proceedings with respect to the debtor companies should be stayed, including any action by the bank to realize 

on its security; 

(b) the bank could not reduce its loan by applying incoming receipts to those debts; 

(c) the bank was to be the sole banker for the companies; 

(d) the companies could carry on business in the normal course, subject to certain very specific restrictions; 

(e) a licensed trustee was to be appointed to monitor the business operations of the companies and to report to the creditors 

on a regular basis; and 

(f) any party could apply to terminate the interim orders, and the orders would be terminated automatically ifthe companies 

defaulted on any of the obligations imposed on them by the interim orders. 

l 01 The orders placed significant restrictions on the bank for a 2-month period, but balanced those restrictions with provisions 

limiting the debtor companies' activities, and giving the bank ongoing access to up-to-date financial information concerning 

the companies. The bank was also at liberty to return to the Court to request any variation in the interim orders which changes 

in financial circumstances might merit. 
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102 These orders were made under the wide authority granted to the court bys. 11 of the Act. L.W. Houlden and C.H. 

Morawetz, in Bankruptcy Law of Canada, 3d ed. (Toronto: Carswell, 1989), at pp. 2-102 to 2-103, describe the purpose of 

the section: 

The legislation is intended to have wide scope and allows a judge to make orders which will effectively maintain the status 

quo for a period while the insolvent company attempts to gain the approval of its creditors for a proposed arrangement 

which will enable the company to remain in operation for what is, hopefully, the future benefit of both the company and it 

creditors. This aim is facilitated bys. 11 of the Act, which enables the court to restrain further proceedings in any action, 

suit or proceeding against the company upon such terms as the court sees fit. 

I 03 A similar sentiment appears in Hongkong Bank of Canada v. Chef Ready Foods Ltd.. Gibbs J .A., in discussing the scope 

of s. 11, said at p. 7 [unreported, pp. 88-89 B.C.L.R.]: 

When a company has recourse to the C.C.A.A. the court is called upon to play a kind of supervisory role to preserve the 

status quo and to move the process along to the point where a compromise or arrangement is approved or it is evident that 

the attempt is doomed to failure. Obviously time is critical. Equally obviously, ifthe attempt at compromise or arrangement 

is to have any prospect of success, there must be a means of holding the creditors at bay, hence the powers vested in the 

court under s. 11. 

104 Similar views of the scope of the power to make interim orders covering the period when reorganization is being 

attempted are found in Meridian Developments Inc. v. Toronto-Dominion Bank; Meridian Developments Inc. v. Nu-West Ltd., 

52 C.B.R. (N.S.) I 09, [1984] 5 W.W.R. 215. 32 Alta. L.R. (2d) 150, 11 D.L.R. (4th) 576, 53 A.R. 39 (Q.B.) at 114-118 [C.B.R.]; 

Noreen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) I, 63 Alta. L.R. (2d) 361, 92 A.R. 81 

(Q.B.) at 12-15 [C.B.R.]; Quintette Coal Ltd. v. Nippon Steel Corp., an unreported judgment ofThackray J., released June 18, 

1990 [since reported ( 1990), 47 B.C.L.R. (2d) 193 (S.C.)], at pp. 5-9 [pp. 196-198 B.C.L.R.]; and B. O'Leary, "A Review of 

the Companies' Creditors Arrangement Act," at p. 41. 

105 The interim orders made by Hoolihan J. are all within the wide authority created bys. 11 of the Act. The orders were 

crafted to give the company the opportunity to continue in operation, pending its attempt to reorganize, while at the same time 

providing safeguards to the creditors, including the bank, during that same period. I find no error in the interim relief granted 

by Hoolihan J. 

VIII Conclusion 

I 06 In the result, I would allow the appeal in part, vacate the order of Hoolihan J. of October 18, 1990, insofar as it purports 

to settle the class of creditors for the purpose of the Act, and I would substitute an order establishing the three classes referred 

to in Part VI of these reasons. I would not disturb any of the other orders made by Hoolihan J. 

End of Doc1rn1enl 

Appeal allowed. 
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MOTION by new home warranty corporation and its employee to strike certain claims against them in action by purchasers 

of new home. 

H.A. Rady J.: 

Introduction 

The defendants move pursuant to Rule 21 for an order staying or dismissing the plaintiffs' claim against Mike Hanas; 

striking the claim for punitive damages; and striking the claim for "twenty year open claim on our family's health due to mould 

issue". The defendants submit that no cause of action lies against Mr. Hanas who is a Tarion employee; there is no basis for the 

claim for punitive damages; and the claim for an "open claim" is not available in law. 

2 The plaintiffs filed no factum or book of authorities but rather delivered an affidavit setting out a detailed chronology of 

their dealings with their house builder and Tarion. 

Preliminary Matter 

3 The motion is primarily grounded in Rule 21.01 ( 1 )(b) and (3 )( d). Rule 21.01 (2)(b) provides that no evidence is admissible 

on a motion pursuant to Rule 21.01 (I )(b ). There is no residual discretion to admit evidence and therefore, the affidavit is not 

properly before the court on this motion. 

Facts 

4 The following facts are taken from the statements of claim and defence, the relevant legislation and the decision of the 

Licence Appeal Tribunal. 

5 Tarion is the corporation designated by the Lieutenant Governor in Council pursuant the Ontario New Home Warranties 

Plan Act to administer the Ontario New Home Warranties Plan. 

The Act serves a two-fold purpose: consumer protection and the regulation of the new home building industry. In order to 

I 
6 
protect consumers, the Act imposes limited mandatory warranties on new home builders in Ontario and provides for the payment 

of compensation to those purchasers whose builders have failed to honour them. The Act provides for the administration of a 

mandatory licensing scheme for all new home builders in Ontario. 

7 The Act also sets out an administrative procedure to be followed after a warranty claim is made to the builder and Tarion. 

Timelines are imposed on builders to complete the warranted repairs. If the builder and homeowner do not agree on whether a 

defect amounts to a warranted item, Tari on may be contacted to conciliate the dispute and conduct an inspection. If an agreement 

cannot be reached, Tarion is to make a warranty assessment whether the claim is covered under the warranty. 

8 If the builder is unwilling or unable to honour its warranty, after the prescribed time, Tarion provides the homeowner with 

compensation. Tari on has the right to arrange for the performance of repairs instead of paying compensation. 
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9 If a homeowner disagrees with Tarion's warranty findings, there is an automatic right of appeal to the Licence Appeal 

Tribunal, which conducts a hearing de novo. There is an automatic right of appeal of a decision made by the Tribunal to the 

Divisional Court. 

IO The builder's warranty to a homeowner, as prescribed by the Act is subject to specific exclusions namely secondary 

damage caused by defects, such as property damage and personal injury; and damage caused by dampness or condensation due 

to an owner's failure to maintain adequate ventilation. 

I I The Act and its regulations set out certain limits to Tarion's liability to provide compensation. The total maximum amount 

payable to homeowners is $300,000. The maximum amount payable for damage caused by environmentally harmful substances 

or hazards, deleterious substances, mould or any other fungal or bacterial contamination is $I5,000 per home. As a result, the 

plaintiffs' claim is subject to the $I5,000 limit on damages caused by mould contamination. 

I 2 Mr. Hanas is an employee of Tarion. Mr. Hanas was a manager of claims at the time the plaintiffs made their warranty 

claim. Mr. Hanas, however, transferred to a different Tarion department before Tarion issued its Decision Letter. Tarion's field 

claims representatives inspected the plaintiffs' home. They reported to Mr. Hanas until he transferred to a different department. 

Thereafter, the field claims representatives reported to a new manager of claims. 

I 3 On March 4, 2008, the plaintiffs entered into an agreement to purchase a new home located at I 920 Purcell Drive, London 

from Cameron Properties Inc. On July 24, 2008, the plaintiffs took possession. On July I5, 20IO, the plaintiffs delivered a 

second-year warranty claim form to Tarion, complaining of mould growth in the basement among other things. 

I 4 At the plaintiffs' request, on September 23, 2010, Tari on conducted an emergency inspection. No evidence of a window 

leak was found at the time. The plaintiffs advised that they were hiring a consultant to remove the basement drywall and prepare 

a report. Tarion's inspection report noted that the owner could request a conciliation inspection between November 24 and 

December 23, 20IO. 

I 5 Tarion was given a report by the builder's consultant, which concluded that any mould was caused by dampness or 

condensation due to failure by the owner to maintain adequate ventilation. Tarion also received a report by the plaintiffs' 

consultant that concluded the mould was the result of a leaking basement window. Tarion subsequently retained a consultant 

to evaluate the home. 

16 On January 27, 2011, the builder was deemed bankrupt pursuant to the Bankruptcy and Insolvency Act. 

17 On February 3, 2011, the consultant retained by Tarion released its report. The consultant determined that a leak in a 

window might be contributing to mould, but it was not a major contributor. 

18 On February 8, 2011, Tarion's field claims representative reassessed the warranty claim in light of Tarion's consultant's 

report and found the claim to be warranted. Because the builder was unable to undertake the required remedial work, Tarion 

retained contractors to carry out the work recommended in its consultant's report. 

19 The required work was completed and on March 1, 2011, Tari on was given a Statement of Condition from an expert 

indicating that the home was fit for habitation. The defendants have pleaded that the cost of the work at that point had already 

exceeded the $I5,000 maximum prescribed by the Act and its regulations. 

20 The plaintiffs were not satisfied with the remedial work. They initially declined Tarion's request that they define the items 

that they wished to dispute, so that a Decision Letter could be issued. On October 30, 20 I 2, Tarion issued a Decision Letter. 

On November 14, 2012, the plaintiffs filed a Notice of Appeal ofTarion's Decision Letter at the Licence Appeal Tribunal. 

2I On January I I, 20I3, the Tribunal made a prehearing order that Tarion arrange to have the home tested for mould 

by an independent qualified entity, as soon as possible, in order to determine if the mould remediation performed to date had 

eliminated the mould issue in the home. 
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22 On January 15, 2013, the testing referred to in the Tribunal prehearing order took place at the home. The testing was 

completed by Pure Balance Environmental Inc. and the results were released in a report dated January 29, 2013. The report 

concluded that, although there was no visible mould growth, there were significantly elevated spore trap samples in the basement 

of the home. The report recommended that certain cleaning and remedial work be done to remedy the problem. 

23 Tarion offered to retain a contractor to undertake the cleaning and remedial work recommended in the Pure Balance 

Environmental Inc. report. Ultimately, on March 28, 201, Tarion issued a Supplementary Decision Letter, which indicated that, 

based on the findings of the Pure Balance Environmental Inc., Tarion was prepared to: 

a. conduct destructive testing on the two exterior walls of the basement bedroom to determine whether there was any active 

mould growth behind the walls causing the spores in the air. If active mould growth was found behind the walls, it would 

be remediated. The room would be reinstated to its original condition; and 

b. after the destructive testing was conducted, it would undertake the recommendations outlined in the Pure Balance 

Environmental Inc. report. These recommendations would be performed, even if no active mould growth was found as 

a result of the destructive testing. 

24 The plaintiffs' appeal to the Tribunal was heard by Tribunal Member Keith Penner over three days, commencing on April 

IO, 2013. The Tribunal considered the appropriateness ofTarion's Decision Letter and Supplementary Decision Letter. It heard 

evidence from the plaintiffs and from representatives ofTarion, including Mr. Hanas. 

25 The plaintiffs' appeal to the Tribunal involved essentially the same issues raised by the plaintiffs' statement of claim. 

26 On April 29, 2013, the Tribunal's written reasons were released. The Tribunal reaffirmed Tarion's position in its Decision 

Letter and Supplementary Decision Letter. Tarion was directed to proceed as proposed in the Supplementary Decision Letter. 

Analysis 

27 The test on a Rule 21.0 I (I )(b) motion is whether it is plain and obvious that the claim discloses no reasonable cause of 

action. The facts as pleaded are assumed to be true and the pleading must be read generously in order to overcome any drafting 

defects. For the reasons that follow, I have concluded that it is plain and obvious that there is no claim against Mr. Hanas, for 

punitive damages or for an "open file". 

28 First, it is clear that at all material times Mr. Hanas was acting in his capacity as a Tarion employee. Findings of liability 

against employees in their personal capacities are rare in the absence of findings of fraud, deceit or dishonesty none of which 

are pleaded by the plaintiffs. In Montreal Trust Co. of Canada v. ScotiaMcleod Inc. (1995), 26 O.R. (3d) 481 (Ont. C.A.), at 

9, leave to appeal refused, [ 1996] S.C.C.A. No. 40 (S.C.C.), the court made the following comments: 

The decided cases in which employees and officers of companies have been found personally liable for actions ostensibly 

carried out under a corporate name are fact-specific. In the absence of findings of fraud, deceit, dishonesty or want of 

authority on the part of the employees or officers, they are also rare ... In every case, however, the facts giving rise to 

personal liability were specifically pleaded. Absent allegations which fit within the categories described above, officers 

or employees of limited companies are protected from personal liability unless it can be shown that their actions are 

themselves tortious or which exhibit a separate identity or interest from that of the company so as to make the act or 

conduct complained of their own." 

29 In Piedra v. Copper Mesa Mining Corp., 2011 ONC A 191 (Ont. C.A.), the court explained that claims against individuals 

in their personal capacities "must withstand a high degree of scrutiny" and that courts must be "scrupulous in weeding out 

claims that are improperly pleaded or where the evidence does not justify an allegation of a personal tort". See also Baradaran 

v. Tarion Warranty Corp., 2014 ONC A 123 (Ont. C.A.), the facts of which bear a similarity to this case. In Baradaran, the 

Court of Appeal upheld a motions judge's decision to strike a claim made against a Tarion employee. 
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30 I see no basis on which the claim for punitive damages can be sustained. The statement of claim reveals no allegations of 

conduct that would justify such an award. The pleading does not articulate or particularize any high-handed, callous, malicious 

or vindictive conduct or a breach of any duty of good faith. The claim as pleaded is simply an expression of the plaintiffs' 

dissatisfaction with the defendants' conclusions and the remedy Tarion considered was appropriate. The plaintiffs' appeal was 

dismissed and as far as I am aware, no appeal of the Tribunal's decision was taken. 

31 While negligent conduct can attract punitive damages, such cases are rare and exceptional and when the conduct in 

question was deliberate, intentional and extreme: Mcintyre v. Grigg [2006 CarswellOnt 6815 (Ont. C.A.)], 2006 CanLII 37326. 

That is not this case. 

32 Finally, the request for an "open claim" cannot succeed in the face of the Act which expressly excludes liability for 

secondary damages, including personal injury. 

33 As a result, the claim against Mr. Hanas is struck as are the claims for punitive damages and for an "open claim" without 

leave to amend. 

34 I will receive brief written submissions on costs from the defendants by August 15, 2014 and the plaintiffs by September 

12, 2014. 

End of Document 

Motion granted. 
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f'RAUDULENT CONVEYANCES AND PREFERENCES 

The statute of Elizabeth, while making void transfers. the object of which is to defeat 
or delay creditors, docs not make void but expressly protects them in the interest of 
transferees who have given valuable consideration therefor, and it has been decided 
over and over again that knowledge on the part of such a transferee of the motive or 
design of the transferor is not conclusive of bad faith or will not preclude him from 
obtaining the benefit of his security. So long as there is an existing debt and the 
transfer to him is made for the purpose of securing that debt and he does not either 
directly or indirectly make himself an instrument for the purpose of subsequently 
benefiting the transferor, he is protected and the transaction cannot be held void. 19 

What is unclear from this quotation is what further evidence is necessary to 

satisfy the statute. Other cases talk about the purchaser being privy or party to 

the fraudulent intent10 or concurring in it, 21 but these terms do not tell us much. 

Perhaps the best analysis of the law after Mulcahy v. Archibald is contained in a 

report of the New Brunswick Consumer Protection Project on unsecured credi­

tors' remedies: 

In setting aside the transaction made by the debtor, the issue is the intent of the 
transaction. Under the existing jurisprudence, if the third party gives valuable 
consideration, there must be a concurrence of intent to attack the transaction. Mere 
knowledge of the debtor's improper intent does not create a concurrence of intent. 22 

Speaking of the common idea that the transferee must be privy to the fraud, the 

report comments: 

Privity would undoubtedly exist if the third party shared the actual intent to defeat 
creditors or to give an unjust preference. If the third party's own intent is to gain a 
good bargain for himself, some form of collusion or assistance with the deliberate 
object of helping the debtor to carry out his improper intent would probably be 
necessary. 23 

19 Mulcahy v. Archibald, wpra, note 17, p. 529. To the same effect, sec Manitoba Brell'ing and 
Malting Co. '" McD011old (1909), l l W.L.R. 313 (Sask. K.B.): Banque d'Hoche/aga '" Potl'in, 
( 19241 I W.W.R. 488 (Alta. C.A.): Ferg11so11 '" Loskewka, supra, note 14: Bank of Momreal v. 
\landine (1952), 33 M.P.R. 368 (N.B.C.A.); Woodmann lnteriors Ltd. v. Zeh (1989), 75 C.B.R. 
(N.S.) 100 (Alta. Q.B.). 

20 Meeker Cedar Products Ltd. '" Edge {1968), 12 C.B.R. (N.S.) 49, affirmed without written 
reasons 12 C.B.R. (N.S.) 60 (S.C.C.); Lange v. La11ge (1981), 14 Man. R. (2d) 153 (Q.B.): 
Stathakis '"Sara ( 1983), 48 C.B.R. (N.S.) 286 (Ont. S.C.); Re Associated Fisheries of Canada 
Ltd. (l 987), rnpra, note l: Gresham'" Gresham ( 1993), 18 C.B.R. (3d) 201 (B.C.C.A.). 

21 Re Johnson; Golden v. Gi/lwn ( 1881 ), 20 Ch. D. 389, affirmed (sub nom. Golde11 v. Gillam) 51 
L.J. Ch. 503 (C.A.); Monteith v. Hayden ( 1987), 205 A.P.R. 273 (N.B.C.A.). Compare Royal 
Bank '" Victor (1986), 7 B.C.L.R. (2d) 151 (S.C.), in which Meredith J. uses the idea of 
"collusion" between the transferors and transferee. 

22 Dore and Kerr, Third Rl'port of the Conrnmer Protectio11 Project: Legal Remedies of the 
Unsecured Creditor after Judgment (N.B. 1976), p. 115 (unpublished). See also Ontario Law 
Reform Commission, Report on the E11force111e111 of Judgmelll Debts and Related Matters ( 1983 ), 
vol. 4, pp. 143-47, 163, 219. 

23 Dore and Kerr, supra, note 22, p. 116. The writers try to reconcile the Canadian cases withs. 6 
nf the statute by arguing (p. 115) that the ,;ection "would seem to refer, not to the transaction 
between the debtor and the third party, but to some subsequent transaction by the third party". 
This seems a strained reading of the section. The better view is that the Canadian cases have 
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FRAUDULENT CONVEYANCES 

If the New Brunswick writers are correct in their interpretation of Mu/c((hy 
v. Archibald, our law is now substantially different from the English case law and 
from what appears to have been the intent of s. 6 of the statute. The case reflects 
a tenderness for the purchaser which may be justified by the need for freedom 
and security of commerce but which makes an attack on a transfer for value very 
difficult indeed. 

(d) The Proof of Intent 

We noted earlier that the crucial problem in any fraudulent conveyance 
action is to prove the fraudulent intent of the debtor and, in the case of transfers 
for value, the concurrence of the transferee. We discussed the presumptions 
developed by the courts to aid them in finding fraud in certain types of voluntary 
transactions (Kerr's class (1)). Even where fraud must be proved as a fact, the 
courts as early as Twyne 's Case2" developed evidentiary rules which would enable 
them to find fraud unless the supporters of the transaction could explain away the 
suspicious circumstances. These rules have come down to us today as the 
so-called badges of fraud. 

While the legal or persuasive burden to prove the case remains on the plaintiff 
throughout the trial, the plaintiff may raise an inference of fraud sufficient to shift 
the evidentiary burden to the defendant if the plaintiff can establish that the 
transaction has characteristics which are typically associated with fraudulent 
intent.25 No doubt proof of one or several badges of fraud will not compel a 
finding for the plaintiff, but it does raise a prima facie case which it would be 
prudent for the defendant to attempt to rebut. 26 

Lists of the badges of fraud vary from writer to writer, and no comprehensive 
catalogue is likely to be agreed upon. The judges in Twy11e 's Case listed six "signs 
and marks of fraud" present in the facts before them: 27 

effectively rcwrillcn the section in the interesl of protecling lransfcrs for v:Jlue. The history of 
judicial interpretalion of the S!alute of Elizabeth is characterized hy cxlensive lawmaking under 
the guise of interpretation. 

24 (l60!),76E.R.809. 
25 The distinction between legal and evidenliary burdens is based on Thayer, :is interpreted in 

Tapper, Cross on El'idence (7th ed. 1990), pp. I 10- I 2. There is the occasional case which 
supports the rule as set Ou! in the text, e.g., Koop i·. S111i1h (1915), 25 D.L.R. 355 at 358-59 
(S.C.C.) per Duff J.; Commerce Capital Mortgage Co1p. 1•. Jemmett ( 1981 ). 37 C.B.R. (N.S.) 
59 (Ont. H.C.); Goerr: v. Goer/~ (Trustee of) ( 1992), 16 C.B.R. (3d) 42 (Sask. C.A.J. However, 
there are other cases which talk of the burden shifting without making it clear what is 111ea111 by 
thal obscure image. Cf Davies J. in Koop v. S111i1h. supra. p. 356. It is submillcd that the heller 
view is as expressed in !he !ext. ll should be noted 1ha1 a fraudulent intent tlcemed to ex isl by 
another statute, such as the Bulk Sales Act, may provide the basis for ;i finding of intent under 
the Statute of Eliznbc1h or its prO\ incial equivalent: sec ll'iche 1·. Holmes, 1197 I I 4 W. W.R. 588 
(M:in. Q.B.l. 'ind cases citctl therein; Dore and Kerr, .wpm. note 22. pp. 119-20. 

26 In Schiff's terms, proof of some hadgcs of frautl rai,cs a ju,tifiahk inference or frautl hut not a 
compcllctl tlctcrmination of fraud unless the tlcfcntfont leads c\·idcncc: 'cc Schiff. 1:..;.J,·nc<' in 
the Li1ig11tio11 Proce.u I 4th ed. I 993 ). pp. 165 I -5.1. 

27 Supra, note 24. pp. 8 I 2- I 4. 
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FRAUDULENT CONVEYANCES AND PREFERENCES 

( l) The gift was general "without exception of his apparel, or any thing of 
necessity". 

(2) The donor continued in possession and used the goods as his or her own, 
including selling them. 

(3) The transaction was secret. 
(4) The transfer was made pending the writ. 
(5) The transfer amounted to a trust of the goods "and fraud is always 

apparelled and clad with a trust, and a trust is the cover of fraud". 
(6) The deed contained the self-serving and unusual provision "that the gift 

was made honestly, truly, and bona fide". 

Later judges and writers18 have added other fact situations which raise one's 
suspicions of fraud: 

(7) The deed gives the grantor a general power to revoke the conveyance. 
(8) The deed contains false statements as to the consideration. 
(9) The consideration is grossly inadequate. 

(I 0) There is unusual haste to make the transfer. 
(l l) Some benefit is retained under the settlement by the settlor. 19 

( 12) Cash is taken in payment instead of a cheque. 
( 13) A close relationship exists between the parties to the conveyance. 

One can think of other candidates for the I ist. 
The judges are very careful to avoid the impression that the badges of fraud 

doctrine can be used mechanically. The plaintiff is still required to prove fraud 

28 See, e.g .. Ferguson v. Laste1rka, supra, note t4; Bank of f.fontreal v. \la11di11e, s11prn, note 19; 
Re Dougmore Realty Holdings Ltd.; Fisher'" \V;/gorn lm·t. Ltd. (1966), 59 D.L.R. (:!d) 432, 
reversed on other grounds 65 D.L.R. (2d) 419 (Ont. C.A.); .Heeker Cedar Products Ltd. v. Edge, 
supra, note 20; Bank of Norn Scotia v. Zgurski ( 1970), 72 W.W.R. 464 (Alta. T.0.); Solomon 
'" So/0111011, supra, note 17; Holdenreid v. Ho/denreid ( 1978), 29 C.B.R. (N.S.) 138 (Ont. H.C.); 
Westinghouse Canada Lrd. v. Caldire/I ( 1979), 31 C.B.R. (N.S.) 276 (B.C.S.C.); Bank of No\'{/ 
Scotia v. MacDonald ( i 982), 39 N.B.R. (2d) 71 (Q.B.); India Films Overseas Limited'" Keefer 
/111·est111e111s Inc. ( 1984), 55 C.B.R. (N.S.) 154 (B.C.S.C.); Sochan''· Sochan ( 1984), 31 Sask. R. 
13 (U.F.C.); Ba11k of Mo11treal 1'. Hora11 (1986), 54 O.R. (2d) 757 (Ont. H.C.); Re Associated 
Fisheries of Co11ada Ltd., supra, note I; Mo11teith v. Hoyden, supra, note 21; N1101•e Ceramiche 
Ricc/1e11i S.p.A. '" Mastrogiowm11i (1988), 76 C.B.R. (N.S.) 310 (Ont. H.C.); 633746 011tario 
/lie. (Trustee of) v. Salrnti (1990), 79 C.B.R. (N.S.) 72 (Ont. H.C.); Manna/'" Busch (1990), 
251 /\.P.R. 385 (N.S.T.D.J; Cllli11· v. Pear.1011 ( 1992), 12 C.B.R. (3d) 226 (B.C.S.C.J; Ccmadia11 
Imperial Bank of Commerce'" Graat ( 1992), 5 B.L.R. (2d) 271 (Ont. Gen. Div.); Do11dee Stock 
Farms Ltd. (Trustee of)'" Giesbrecht ( 1993), 24 C.13.R. (3d) 20 (Sask. Q.B.); Hals., rnpra, note 
I, para. 366; Kerr, supra, note 15. pp. 350-78; Parker, supra, note 6, cc. 5-7. 

"9 But s~c S1111 Sudan Oil Co. 1·. Metlia11ex Corp. (1992), 5 Alta. L.R. (3d) 292. 318 (Q.B.) where 
Hunt J. concludes that the Statute or Elizabeth "only comes into piny when the as,ignor rcserl'es 
some hcndit to himscJr'. Taken literally. this would promote a badge of fraud into an absolute 
requirement, although the judge is able to rind so111e support in dicta by Jc,scl !\·1.R .. quoted in 
Mulrnhy '"Archibald, supra, note 17, p. 529. 
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on all the facts of the case, and a court might still dismiss a fraudulent conveyance 
action because the plaintiff's evidence is explained away by the surrounding 
circumstances taken as a whole.'0 Some of the above items are obviously more 
important than others. Still the plaintiff who can identify a number of suspicious 
circumstances in the transaction is obviously in a better position to escape a 
non-suit and to force the defendant to give evidence, thus exposing that defendant 
to cross-examination. 

Perhaps the most common type of fraudulent conveyance, and one which is 
bound to attract suspicion, is the sale or gift of property to a close relative. The 
existence of this close relationship between the parties is itself a badge of fraud," 
but the courts have gone further and have developed a secondary evidentiary rule 
applicable to these kinds of conveyances. 

The leading Canadian case is Koop v. Smitlz 32 in which it was sought to set 
aside a bill of sale executed in favour of the defendant by her brother at a time 
when the latter was financially embarrassed. Counsel for the plaintiff urged the 
Supreme Court to accept and apply a rule developed in the Ontario courts to the 
effect that where the transaction in question occurs between close relatives, the 
evidence of the relatives as to bona fide should be corroborated. 

The Supreme Court held that the bill of sale should be declared to be void 
but their comments on the Ontario corroboration rule do not go quite as far as 
plaintiff's counsel appears to have argued. Davies J. commented as follows: 

I think the rule laid down by the Courts of Ontario with regard to assignments made 
between near relations and impeached by the creditors of the assignor as fraudulent 
is a salutary one, namely, that where it is accessible some corroborative evidence of 
the bona /ides of the transaction should be givcn.33 

Duff J. considered the proposed rule at greater length. He began by noting 
that the trial judge appeared to have held that a suspicious transaction between 
close relatives can only be supported by corroborative evidence. He· submitted 
this proposition to a Jong but useful analysis: 

30 See cases and texts cited supra, note 28. See also Havel v. Galemar Hldg. Lid. ( 1981 ), 36 O.R. 
!2d) 348 (H.C.); Re Ross ( 1983), 56 N.S.R. (2d) 264 cr.D.); Bank of Nom Scotia v. Bass ( 1983), 
47 C.B.R. (N.S.) 203 (Man. Q.B.); Austin Marshall Limited v. Bennie (1985), 56 C.8.R. (N.S.) 
71 (Ont. H.C.); Holbrook v. Cedpar Properties fnc. (1986), 62 C.B.R. (N.S.) 18 (Ont. H.C.); 
Cas 's Mechanical Services Inc. v. Topping ( 1989), 77 C.B.R. (N.S.) 145 (Sask. Q.B.); Smeds "· 
Olney (1990), 3 C.B.R. (3d) 85 (B.C.S.C.); Dal'is v. Thacl111k (1991), 5 C.B.R. (3d) 256 
(B.C.S.C.). 

31 There are numerous cases. See, e.g .. Re Fancy (1984), 51 C.B.R. (N.S.) 29 (Ont. 1-1.C.); Re 
Whetstone ( 1984). 52 C.B.R. (N.S.) 280 (Ont. H.C.); Carell' v. Power ( 1984), 50 C.B.R. CN.S.J 
275 (Nfld. D.C.): Courtesy C/1errolet Oldsmobile Ltd. \'. Dhaliirnl (I 987l. 67 C.B.R. (N.S.) 72 
!Ont. H.C.l. 

32 Supra, note 25. Sec also Re \l'ltet.11one .. rnpw, note 3 I; Nort'11t111d Bank v. S111,,tc111i11k (I 986). 62 
C.B R. (N.S.) I I 3 (B.C.S C.) . 

.13 Supra. note 25, p. 356. 
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l do not think the proposition put thus absolutely is part of the English law or of the 
law of British Columbia; but l think it is a maxim of prudence based upon expcricrn:c 
that in such cases a tribunal of fact may properly act upon that when suspicion 
touching the reality or the bona )hies of a transaction between near relatives arises 
from the circumstances in which the transaction took place then the fact of relation­
ship itself is sufficient to put the burden of explanation upon the panics interested 
and that, in such a case, the testimony of the parties must be scrutinized with care 
and suspicion; and it is very seldom that such evidence can safely be acted upon as 
in itself sufficient. .. 

I may add that I think it doubtful whether the Ontario decisions when properly read 
really do lay it down as a rule of law that the fact of relationship is sufficient in itself 
to shift the burden of establishing the burden of proof in the strict sense. It may be 
that the proper construction of these cases is that the burden of giving evidence and 
not the burden of the issue is shifted. (As to this distinction see the admirable chapter 
IX, in Professor Thayer's 'Law of Evidence'.) In my own view as indicated above, 
even this would be putting the matter just a little too high; I think the true rule is that 
suspicious circumstances coupled with relationship make a case of res ipsa /oquitur 
which the tribunal of fact may and will generally treat as a sufficient prima facie 
case, but that it is not strictly in law bound to do so; and that the question of the 
necessity of corroboration is strictly a question of fact. 34 

The other three judgments given in the case add little to the point under discus­
sion.35 

The passages quoted above have been much referred to in subsequent cases, 
but the courts' interpretations have not been consistent. A few judges apparently 
read Koop v. Smith as requiring corroboration in all cases of suspicious transac­
tions between close relatives. 16 Most cases and authorities have taken what is 
submitted to be the better view that in such a situation the uncorroborated 
evidence will usually not be sufficient but that "the necessity of corroborative 
evidence under such circumstances is not, however, a hard and fast rule, but a 
maxim of prudence".37 

34 Supra, nole 25, pp. 358-59. Sec also Goertz 1•. Goer/~ (Trns/ee of). SU/lra. note 25. 
JS Anglin and Brodeur JJ. say that the ques1ion of fraudulent intent is for the trial judge to decide 

and his conclusions should not be distributed on appeal. ldinglon J. agrees but adds, p. 357: 
These cases of alleged fraudulent assignmcn1 must generally depend largely upon 1he view 

of the facts laken by the trial Judge. It is quite competent for him, if impressed with the veracity 
of 1hc assignor, to accept and act upon his unsupported stalemcnt. The 1ransac1ion and 
established surrounding circumstances might be such as lo justify his doing so. Or, on the 
other hand, Ibey might be such as to render his doing so questionable. 

Sec also£.£. McCoy Co. v. \Viseman (1987), 200 A.P.R. 1 (N.S.A.D.). 
36 Ki/lops (Ki/lips)'" Porter ( 1916), 9 W.W.R. 9-19 (Alia. T.D.); and Petryshyn 1•. Kochan.119-101 

2 W.W.R. 353 (Sask. K.B.) . 
. '\7 13 C.E.D. (Ont. 3rd) Frnllllulenr will Voidt1lile C'onl't'.\'llllce.1" para. 128. Sec also Union Ht1nk '" 

.\!1mlock, 1191713 W.\V.R. 820 (Man. C.A.); !mpl'l'it1/ Bank 1·. E.1akin, 1192-11 2 W.W.R. 33 
1Sa,k. C.A.l: Ne Ct111. lmpcrit1I /Jank 11f Commerce and Ash ( 196-1). -17 D.L.R. 12tl) 620 
(B.C.S.C.); Ne Oo11g11wre Rrnlty l/olclings Ltd ... rnJlra, n<llc 28; 1it111k 11f.Vu1'lt Sco1ia 1·. Zg11ni.i, 
supra, no1e 28: Tor111t10-Do111. B1111k 1·. Michal'/, s11pra, note 17: Gollop 1·. Ht1111/i11 ( 1973), 39 
D.L.R. <3tl) 52-1 (Ont. C.A. ); Traders G111111> Lid. 1•. Ma.wt> ( 197 3) -13 D. L.R. L'ld) 76 ( N.S. T.D. ): 
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discussed earlier must be evident to the creditor or to someone standing in the 
creditor's shoes. 

The requirement that the plaintiff prove that the creditor knew of the debtor's 
insolvency and shared in the intent to prefer was established early in Canadian 
law, although there were dissenters, particularly in the Manitoba courts.·' 8 These 
concurrent intent rules have created obvious problems in challenging fraudulent 
preferences because the task of establishing the creditor's knowledge and in­
volvement will usually be much more difficult than finding the necessary intent 
in the debtor alone. A similar problem bedevilled the Jaw of bankruptcy until 
1976 when the Supreme Court of Canada held in Hudson v. Benallack39 that, in 
order to set a transaction aside under s. 73 of the Bankruptcy Act,40 one need only 
be concerned with the intent of the debtor. While the Supreme Court is careful 
to distinguish their previous decisions on fraudulent preference statutes, Dickson 
J. does describe one of them, Bena/lack v. Bank of B.N.A. ,41 as "unsatisfactory".42 

Bearing in mind the similar history and objectives of fraudulent preference 
provisions in the Bankruptcy Act and in provincial statutes, it is difficult to see 
why the reasoning in the later Bena/lack case should not apply to the provincial 
statutes as well, and this conclusion has already been adopted in one New 
Brunswick case.43 

(f) Transactions Attacked Within 60 Days 

The purpose of provisions like Ontario s. 4 (3)-(4), as noted earlier, was 10 

lighten the burden of the plaintiff challenging transactions entered into within 60 
days of an action or of an assignment by the debtor. The Ontario legislation has 
not been particularly successful in achieving this end compared to the differently 
drafted statutes in western Canada. 

38 Sclnmrl~ v. Winkler (l 90 I), 13 Man. R. 493; (f G111111 '" \li11egra1Sky ( 191 I), 17 W.L.R. 54 (Mun. 
C.A.); Robi11so11 1•. McCauley (1913), 4 W.W.R. 930, af'f1rmed 5 \V.W.R. 789 (Man. C.A.); 

Weid111w1 Bros.'" Si11101•i1ch, { 1945] 3 W.W.R. 203 (Man. K.B.); Jewcrs, "Fraudulent Convey­
ance and Preference Legislation in Canada" ( 1956), 28 Mun. Bar News I at 8-11. 

39 {J976]2S.C.R.168. 
40 R.S.C. 1970, c. B-3. Sec now Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 95. 
41 Supra, note 35. 
42 "The case !Bena/lack v. Bank of 8.N.A .. rnpra, note 351 is unsatisfo~tory. if I muy, with respect, 

say so. in that none of the 'long line of decisions' upon which lclinglon J. relies is identified and 
no reasons are given for concluding that 1he intent 10 which 1he Ordinance refers must be 
entertained by !he creditor as well as the debtor." (Supra, note 39, p. 180). 
The criticism is not completely fair. ldington J. no doubt felt it unnecessary to cite previous 
cases and make policy arguments in light of 1hc !hen recent decisions on the question in Gibbons 
1•. !vlcD011ald, supra, note 27 and Johnson \'. Hope, supra, note 20, nol 10 speak of the discussion 
by Parker, whose book was published in 1903. The judgment of the Yukon Territorial Court 
appealed from is not rcporlctl but a substantial portion is reproduced in Nor1hem Co111111ercial 
Co. 1•. Pmrell. supra. nolc 35. II appear' lo haw been a more thorough 1rcatmcn1 of the issue 
and. as the Supreme Court affirmed ii, they m<1y ha\'e fell that cxlensiYc reasons were unneces­

'ary. 
4.~ Fl'tlerul 811si11t'H Dcn:lo11111<'11I 81111k 1·. \'1111 Kil11·ere11 ( 1979). 51 A.P.R. 79 al 84-85 (N.B.Q.B. ). 

But see Canadian Co111111crcial Bank t•. f'rntle111ial Steel Lid., supra, nole 35. 
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The Ontario Act originally provided that a transaction occurring within the 
60-day period was ''presumed" to have been made with the relevant intent and to 
be an unjust preference. The courts bad considerable difficulty in deciding 
whether the presumption so worded was rebunable or not. 44 When the sectiw1s 
were amended in 189 l to read "presumed prima facie", the courts, after some 
initial uncertainty, held that the defence of pressure was gone absolutely but that, 
as to intent, the presumption was rebuttable. The onus of rebutting the presump­
tion by establishing no fraudulent intent is on those supporting the transaction.45 
The plaintiff must still prove the insolvency of the debtor as a fact before the 
plaintiff can rely on the presumption sections.46 

In western Canada, the sections were drafted more widely with the result that 
it appears clear that the doctrine of pressure is gone absolutely and the presump­
tion of fraudulent intent is irrebuttable.47 One assumes that, as in Ontario, 
insolvency must still be proven as a fact. 

(g) Excluded Transactions 

Most Canadian fraudulent preference statutes contain lists of transactions I 
which are excluder! from the operation of the legislation. The reader is referred 
to the specialist books and essays on reviewable transactions for further assis­
tance. The conveyance of property which is not exigible or attachable at the 
instance of judgment creditors also cannot be attacked under fraudulent prefer-
ence or conveyance legislation. 48 

44 See cases cited in La1t·son '" McCeoch ( 1893), 10 0.A.R. 464. 
45 Lawson v. McCeach. supra, note 44; Wcbsrer v. Crick111ore ( 1898), 25 O.A.R. 97; Dana '" 

McLean (I 901).2 O.L.R. 466 (C.A. ); Keenan'" Richardson ( 1902), 1 0. W.R. 333 (C.A.); Brown 
\'.Beamish (1905), 5 0.W.R. 722; Cra1tford 1>. Magee (1905), 6 O.W.R. 44; Craig v. McKay 
( 1906), 12 O.L.R. 12 I (C.A.); Clifton '" Toirers ( 19 I 7), 39 O.L.R. 292 (C.A.); and Pe/I'm v. 
Mclean ( 1929), 63 O.L.R. 522. In Shediac 8001 & Shoe Co. v. Buchanan ( 1903), 35 N.S.R. 511 
(C.A.), it was held that where the words "pri111a facie" are not included in the statute, the 
presumption is irrcbuttable as to intent. The same results may follow today under the New 
Brunswick and Nova Scotia statues which omit the words "primafacie". Quaere as to the Princ·e 
Edward Island legislation. 

46 Caulfeld. Bums and Gibson Ltd. v. Kitchen, f 1956] 0. W.N. 697. 
47 E111pire Sash & Door Co. v. Maranda, supra, note 11, pp. 87-88; Ha:ell 1'. Cullen (1914), 20 

B.C.R. 603; S111ith v. Sui;ar111011 ( 1909), 2 Alla. L.R. 442, reversed 3 Alta. L.R. 108, which was 
reversed 47 S.C.R. 392; Robinson\'. McCaule.1', supra, note 38; Trusts & Guaranlee Co. v. R.J. 
\\!hit/au· Co. ( 1914 ), 6 W.W .R. 42 (/\Ila. T.D .); .lfclrnn '" Hodge ( 1919 ). 50 D.L.R. 123 (Sa>k. 
C.A. ); cf CoJrillc '" Fraser ( 1902), 14 Mnn. R. 12 (C.A.); \\1l'idmon Hro.1-. '" Si11101·i1c/1, rnpra, 
note 38. 

48 13 C.E.D. (Ont. 3rd) Fra11dulm1 and \loida/Jle Cmn·1·yunces, para. I 06; and sec Chapter 13. 
section 2( i ). 
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CONFLICr-rs OF .LAW* 

l. 1 ntrod uction 
2. The Morguard Decision 
3. Recognition and Enforcement: of Foreign Judgments 
4. Proposals for l{cform 
5. I niernational ( :onvcntions 
(i. llurtlwr International Agn:cmcnls 

1. Introduction 

While the other chapters or· this kxt relate to the substantive rules for 

establishing the obligations hcL\vccn parties and the procedural aspects of cnrorc·· 
ing those. obligations, this chapter concentrates on two stages of cnforccmenl of 
an established ohligalion. The two primary subjects of tlw chapter arc the rules 
relating to the location of litigation··-. in which tcrritClrial unil or units may the 
plaintiff commcnee an action to enforce the plaintiff's rights; and scco11dly. once 
thnse rights have been quantified, how muy the plaintirf, as judgment creditor, 
go about enforcing that judgmcllt? In conflict of laws terms, this chapter deals 
will! two of the primary divisions oCtopic.:. II deals with jurisdiction and rccogni·· 
lion but will not deal with choice.: of Jaw provisions, except. l.o the cxtcnf: thal 
choice or law i11f111enccs decisions ou jurisdiction or c11f'orccmcn(. 

(H) .Jnrisdktion and Enforccmcni 

Why is it ncccs:mry to dcaJ with the topics or jurisdil.:tion and enforccrncnt 
at the saJ11c lime as the substalltivc ruks? There arc t.hrcc primary explanaLions: 

NiMhl Wit/Jou! l?emedy. -- - It. is altnost trite lo slate that a right without an 
;1pprnprial.c fL~mcdy is 11scless. This applies equally forcefully lo the existence of 
a judgment which cannot be enforced. The failure to addn~ss the potential 
c:nforcca!Jility of a judgment al the time or choice of forum would be a critical 
error, e:-;pccially if it were on the basis of dismissing lhc enforcing rules as a 

*This- t:hapt..:r written hy l'clcr J.M. [.own, Q.C., Din:clor, 1\!bcrla I .aw Rcfon11 lnslilulc, J'rnJ'c:ssor 
of !.aw, University of Alberta. 
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CED Fraudulent Conveyances and Preferences IV.9.(a), Fraudulent Conveyances and ... 

IV.9.(a) 

CED Fraudulent Conveyances and Preferences IV.9.(a) 

Canadian Encyclopedic Digest 
Fraudulent Conveyances and Preferences 

IV - Preferences Under Provincial Statutes 
9 - Transactions Beyond Scope of Statutes 
(a) - Property Not Exigible in Execution 

For print citation information and the currency of the title, please click here. 

See Canadian Abridgment: OCR.XII. I Debtors and creditors - Fraudulent conveyances - General principles 

§246 Where a statute renders certain goods free from seizure under execution under any circumstances, the assignment or 

transfer to a creditor of goods and chattels by an insolvent debtor under circumstances which would otherwise make the 
transaction void as against his or her other creditors cannot be complained of as a fraudulent preference ifthe goods and chattels 

assigned or transferred could not have been taken in execution had the assignment or transfer not been made. 1 Thus, a chattel 

mortgage or bill of sale, insofar as it covers exemptions, cannot be set aside as a fraudulent preference even though it would 

constitute such a preference but for the fact that the mortgaged goods were exemptions. 2 

§247 An assignment by way of security of the profit expected to be made out of a contract to do work does not come within 

statutory provisions relating to fraudulent and preferential assignments inasmuch as the subject matter of the assignment does 

not consist of assets able to be reached by the creditors at the time it was made. 3 

Footnotes 

Robin Hood v. Maple Leaf (1916). 26 Man. R. 238 (Man. K.B.). 

2 Ashcroft v. Hopkins ( l 909), 2 Alta. L.R. 253 (Alta. T.D.); Bates v. Cannon (1908). 8 W.L.R. 575 (Man. K.B.); see also Robin Hood 

v. Maple Leaf( 1916). 26 Man. R. 238 (Man. K.B.); Bailey v. Howatt ( 1914), 6 W.W.R. l 155 (Sask. K.B.). 

3 Blakely v. Gould ( 1897). 27 S.C.R. 682 (S.C.C); McKillop & Co. v. Royal Bank ( 1917), !1917] 1 W.W.R. 1149 (Alta. S.C. (App. 

Div.)); reversed on other grounds ( 1918), 56 S.C.R. 220 (S.C.C.). 

End of Document llmmson Reuters CamiJd l.m11tcJ or rls liccnsors (c>,cluJm~ md1v1du:1l court Jocum,·ntsJ 

h.:'SCT\.Cd 
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2007 ONCA 425 
Ontario Court of Appeal 

FL Receivables Trust 2002-A (Administrator of) v. Cobrand Foods Ltd. 

2007 CarswellOnt 3697, 2007 ONCA425, [2007] O.J. No. 2297, 
158 A.C.W.S. (3d) 792, 46 C.P.C. (6th) 23, 85 O.R. (3d) 561 

PRUDENTIAL SECURITIES CREDIT CORP., LLC in its capacity as Administrator 
of FL RECEIVABLES TRUST 2002-A on its own behalf and on the behalf of all 
creditors of Robert Laba (Plaintiff/ Respondent in C43408 and Appellant in 
C42354) and COBRAND FOODS LTD., ROBERT LABA, BARRY 0. TELFORD, 
CHARLES XAVIER and ANGELA LABA (Defendants / Robert Laba, Appellant 

in C43408 and Respondent in C42354 and Angela Laba, Respondent) 

J. Laskin, S. Borins, K. Feldman JJ.A. 

Heard: December 13, 2006 
Judgment: June 12, 2007 

Docket: CA C43408, C42354 

Proceedings: affirming Fl Receivables Trust 2002-A (Administrator oj) v. Cobrand Foods ltd. (2005), 2005 CarswellOnt 

10108 (Ont. S.C.J.) 

Counsel: Martin Sclisizzi for Appellant I Respondent, Robert Laba 

Brett Harrison for Respondent I Appellant, Prudential Securities Credit Corp., LLC 

Myron W. Shulgan, Q.C. for Respondent, Angela Laba 

Subject: Contracts; Corporate and Commercial; Torts; Civil Practice and Procedure; Insolvency; Family 

Table of Authorities 

Cases considered by J. Laskin J.A.: 

Arland v. Taylor (1955), 1955 CarswellOnt 44, [1955] O.R. 131, [1955] 3 D.L.R. 358 (Ont. C.A.)- referred to 

Equity Waste Management of Canada Corp. v. Halton Hills (Town) ( 1997), 40 M.P.L.R. (2d) 107, 1997 CarswellOnt 

3270, I 03 O.A.C. 324, 35 O.R. (3d) 321 (Ont. C.A.)- referred to 

Felker v. Felker (1946), [1946] O.W.N. 368, 1946 CarswellOnt 172 (Ont. C.A.) considered 

Gottardo Properties (Dome) Inc. v. Toronto (City) (1998), (sub nom. Gottardo Properties (Dome) Inc. v. Regional 

Assessment Commissioner, Region No. 9) 111 O.A.C. 272, 162 D.L.R. (4th) 574, 46 M.P.L.R. (2d) 309, 1998 

CarswellOnt 3004 (Ont. C.A.) referred to 

Hall v. Pemberton ( 1974 ), 50 D.L.R. (3d) 518, 5 O.R. (2d) 438, 1974 Carswell Ont 873 (Ont. C.A.) considered 

Housen v. Nikolaisen (2002), 10 C.C.L.T. (3d) 157, 211 D.L.R. (4th) 577, 286 N.R. 1, [2002] 7 W.W.R. I, 2002 

Carswell Sask 178, 2002 Carswell Sask 179, 2002 SCC 33, 30 M.P.L.R. (3d) I, 219 Sask. R. I, 272 W .A.C. I, (2002] 

2 S.C.R. 235 (S.C.C.) - referred to 

vVestlawNext-.. CANADA Copyright Thomson Reuters Canada Limited or ils licensors (excludinq individual court documents). All rights reserved. 
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Koop v. Smith (1915), 8 W.W.R. 1203, 25 D.L.R. 355, 51S.C.R.554, 1915 CarswellBC 151 (S.C.C.)-referred to 

L. (H) v. Canada (Attorney General) (2005), 2005 SCC 25. 2005 CarswellSask 268, 2005 CarswellSask 273, 333 
N.R. 1, 8 C.P.C. (6th) 199, 24 Admin. L.R. (4th) I, 262 Sask. R. I, 347 W.A.C. I, [2005] 8 W.W.R. I, 29 C.C.L.T. 

(3d) I, 251 D.L.R. (4th) 604. [2005] I S.C.R. 40 I (S.C.C.)- referred to 

Ontario v. OP.SE. U. ( 1990), 37 O.A.C. 218, 1990 Carswell Ont 711 (Ont. Div. Ct.)- referred to 

Optical Recording Laboratories Inc., Re (1990), 2 C.B.R. (3d) 64, 75 D.L.R. (4th) 747, 42 O.A.C. 321, (sub norn. 

Optical Recording Laboratories Inc. v. Digital Recording Corp.) I O.R. (3d) 131. 1990 CarswellOnt 143 (Ont. C.A.) 

- referred to 

Parfitt v. Lawless (1872). 41 L.J. P. & M. 68, 23 L.T. 215, 36 J.P. 722, 21W.R.200, L.R. 2 P.D. 462 (Eng. P.D.A.) 

referred to 

Rinaldo v. Rosenfeld (2001 ), 150 O.A.C. 379, 2001 Carswell Ont 3785 (Ont. C.A.) - considered 

Schwartz v. R. ( 1996), 17 C .C.E.L. (2d) 141, (sub nom. Schwartz v. Canada) 133 D.L.R. (4th) 289. 1996 Carswell Nat 

2940, (sub nom. MinisterofNational Revenue v. Schwartz) 193 N.R. 241, 96 D.T.C. 6103. 10 C.C.P.B. 213, [1996] 

I C.T.C. 303, (sub nom. Schwartz v. Canada) [1996] 1 S.C.R. 254, 1996 CarswellNat 422F (S.C.C.)- referred to 

Waxman v. Waxman(2004), 2004CarswellOnt1715, 44 B.L.R. (3d) 165, 186 0.A.C. 201 (Ont. C.A.)-referred to 

Statutes considered: 

Courts of Justice Act, R.S.O. 1990, c. C.43 

Generally referred to 

s. 134(6) considered 

Fraudulent Conveyances Act, R.S.O. 1990, c. F.29 

s. 2 considered 

Rules considered: 

Rules of Civil Procedure, R.R.O. 1990, Reg. 194 

Generally - referred to 

Words and phrases considered: 

badges of fraud 

[Per J. Laskin J.A. (S. Borins and K. Feldman JJ.A. concurring):] The crucial question in any fraudulent conveyance action 

is whether the plaintiff has proved the fraudulent intent of the debtor. While the legal burden to prove fraudulent intent 

remains on the plaintiff throughout the trial, the plaintiff can raise an inference of fraud sufficient to put a "burden of 

explanation" on the defendant debtor. The plaintiff typically raises an inference of fraud by putting forward "badges of 
fraud." These "badges of fraud" vary from case to case. They are no more than typical and suspicious facts that may allow 

YVestlawNext. CANADA Copyri9ht Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 
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the court to make a finding of fraud absent an explanation from the debtor. See C.R.B. Dunlop, Creditor-Debtor Law in 

Canada, 2d ed. (Toronto: Thomson Canada, 1995) at 613-15. 

non-suit 

[Per J. Laskin J.A. (S. Borins and K. Feldman JJ.A. concurring):] The term "non-suit" refers to a motion brought by the 

defendant at the close of the plaintiffs evidence to dismiss the action on the ground that the plaintiff has failed to make 

out a case for the defendant to answer. Neither the Courts of Justice Act, R.S.O. 1990, c. C.43, nor the Rules of Civil 

Procedure [R.R.O. 1990, Reg. 194] specifically provides for non-suit motions, but judges continue to have a recognized 

jurisdiction to entertain these motions. 

principle of deference 

[Per J. Laskin J.A. (S. Borins and K. Feldman JJ.A. concurring):] The principle of deference means that an appellate court 

may substitute its own view of the evidence and draw its own inferences only if the trial judge committed a palpable and 

overriding error or made findings of fact or drew inferences that are unreasonable or unsupported by the evidence. See L. 
(H.) v. Canada (Attorney General), [2005] 1 S.C.R. 401 (S.C.C.) at para. 4. However, because the relevant evidence in 

this case is written, [the plaintiff] submits that this court may make its own findings of fact and draw its own inferences 

without giving any deference to the trial judge. 

That submission has been overtaken by recent decisions of the Supreme Court of Canada and this court. See Housen v. 

Nikolaisen, [2002] 2 S.C.R. 235 (S.C.C. ), Schwartz v. R., [ 1996] I S.C .R. 254 (S.C.C. ), Equity Waste Management of 

Canada Corp. v. Halton Hills (Town) (1997), 35 O.R. (3d) 321 (Ont. C.A.), Gottardo Properties (Dome) Inc. v. Toronto 

(City) (1998), 162 D.L.R. (4th) 574 (Ont. C.A.), and Waxman v. Waxman (2004), 44 B.L.R. (3d) 165 (Ont. C.A.). The 

principle of appellate deference to a trial judge's fact-finding and inference-drawing applies even when the entire trial 

record is in writing. That is so because the principle of deference is grounded in more than a trial judge's ability to see 

and hear the witnesses. Deference recognizes that even on a written record, the trial judge "lives through" the trial while 
a court of appeal reviews the record only through the lens of appellate review. Deference also preserves the integrity 

of the trial process, maintains the confidence of litigants in that process, reduces the number and length of appeals and 

therefore, the cost of litigation, and appropriately presumes that trial judges are just as competent as appellate judges to 
resolve disputes justly. 

APPEALS from judgment reported at FL Receivables Trust 2002-A (Administrator of) v. Cobrand Foods Ltd. (2005), 2005 

CarswellOnt I 0 I 08 (Ont. S.C.J.), dismissing one defendant's motion for non-suit, granting another defendant's motion for non­
suit, granting plaintiff judgment against one defendant, and dismissing plaintiffs action against another defendant. 

J. Laskin J.A.: 

A. Overview 

The plaintiff, Prudential Securities Credit Corp., LLC, claimed against Robert Laba on a guarantee, and against Robert 

Laba and his wife, Angela Laba, on the ground that Robert's transfer of his interest in two properties to Angela were fraudulent 

conveyances and thus void under s. 2 of the Fraudulent Conveyances Act, R.S.O. 1990, c. F.29. The action was tried by a 

judge alone. 

2 At the end of Prudential's case, both Robert Laba and Angela Laba brought motions for a non-suit and elected to call no 

evidence. The trial judge dismissed Robert Laba's motion and granted Angela Laba's motion, with reasons to follow. Later, and 
without hearing further submissions, he delivered reasons granting Prudential judgment against Robert Laba on his guarantee 

in the amount of its claim (US $639,348.32 and Can $600.00, together with prejudgment interest of US $139,189.45), and 
dismissing Prudential's claim against Angela Laba. 

WestlawNext .. CANADA Copyright Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reservrid. 
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3 Both Robert Laba and Prudential have appealed. On his appeal, Robert Laba makes a single submission: the trial judge 

failed to give him an opportunity to make closing argument. Robert Laba submits that this failure amounted to a miscarriage 

of justice and must be remedied by a new trial. 

4 On its appeal, Prudential submits that in dismissing its action against Angela Laba, the trial judge made three errors. First, 

he applied the wrong legal test on a non-suit motion. Second, he applied the wrong test for establishing a fraudulent conveyance. 

And third, he failed to properly assess the evidence in support of Prudential's claim. 

B. Background Facts 

5 In 1996, Robert Laba became the chief financial officer and a 50 per cent shareholder in T.B. Extreme Foods Limited. 

Over the next three years, T.B. Extreme acquired twenty-six Taco Bell franchises. In 1999, the defendant, Cobrand Foods Ltd. 

was incorporated to acquire additional Taco Bell franchises. Robert Laba became the chief financial officer and a director of 

Cobrand. He was sued on a written guarantee that he gave in connection with a loan from Captec Financial Group Inc. to 

Cobrand. Prudential is Captec's assignee. 

6 Captec was in the business of making loans to franchised restaurant operators for the purchase of restaurant equipment. In 

November 1999, Captec agreed to finance Cobrand's purchase of equipment for a Taco Bell I Pizza Hut restaurant in Toronto. 

In April 2000, Captec advanced the loan in the amount of US $523,680.00, and Cobrand gave Captec a promissory note and 

security over the equipment. Robert Laba guaranteed payment of Cobrand's debts and liabilities in respect of the Captec loan. 

7 In March 2001, Co brand defaulted on the loan. In February 2002, Prudential began this action. It obtained a default 

judgment against Cobrand, and proceeded to trial against Robert and Angela Laba. 

C. Analysis 

I. Robert Laba's Appeal 

1) Did the trial judge's failure to give Robert Laba an opportunity to make closing argument amount to a miscarriage ofjustice? 

8 The non-suit motions were argued over two and a half days in late July 2004. The trial judge reserved his decision on 

the motions. Before adjourning court, however, he advised counsel that ifthe non-suit motions were unsuccessful they should 

be ready to re-attend for closing argument. On July 30, 2004, the trial judge issued a brief endorsement. He dismissed Robert 

Laba's non-suit motion and granted Angela Laba's motion, and said, "Written reasons with respect to both motions will follow." 

9 The trial judge apparently forgot about reconvening for final argument. Instead, on March 29, 2005, he delivered written 

reasons in which he not only explained his decision on the non-suit motions, but also went farther, granting judgment against 

Robert Laba and dismissing the action against Angela Laba. 

10 In finding Robert Laba liable on his guarantee, the trial judge said at para. 35 of his reasons: 

[35] For the foregoing reasons, I am satisfied that the plaintiff has raised a prim a facie case. Accordingly, the motion for 

non-suit must be dismissed. In fact, as set out above, I am satisfied that the plaintiff has established well beyond a balance 

of probabilities that Robert Laba is liable on the Guarantee. 

11 Robert Laba submits that the right to make closing argument is a substantive right, essential to a fair trial. As he was 

deprived of this right, albeit inadvertently, he was denied the opportunity to fully present his case. He points out that though 

he presented argument on the non-suit motion, a plaintiff's burden to defeat a non-suit differs from and is less onerous than its 

burden to obtain judgment on its claim. Thus, Robert Laba contends that the result of being denied the right to make closing 

argument amounts to a miscarriage of justice, which can be remedied only by an order for a new trial. 

INestlawNext CANADA Copyright Thomson f'euters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 
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12 Before addressing Robert Laba's submission, I want to say a few words about non-suit motions in civil non-jury trials. 
The term "non-suit" refers to a motion brought by the defendant at the close of the plaintiffs evidence to dismiss the action 

on the ground that the plaintiff has failed to make out a case for the defendant to answer. Neither the Courts of Justice Act, 

R.S.O. 1990, c. C.43, nor the Rules of Civil Procedure specifically provides for non-suit motions, but judges continue to have 

a recognized jurisdiction to entertain these motions. 

13 Still, I question whether in this province a non-suit motion in a civil non-jury trial has much value. In Ontario, when a 

defendant moves for a non-suit, the defendant must elect whether to call evidence. See Ontario v. O.P.S.E. U. ( 1990 ), 3 7 O.A.C. 

218 (Ont. Div. Ct.) at para. 40. If the defendant elects to call evidence, the judge reserves on the motion until the end of the 

case. If the defendant elects to call no evidence - as Robert Laba elected in this case - then the judge rules on the motion 
immediately after it has been made. 

14 A non-suit motion adds to the time and expense of a trial. And because of the election requirement, it has little practical 
value. Perhaps a defendant bringing the motion sees a tactical advantage in being able to argue first. To succeed on the motion, 

however, the defendant must show that the plaintiff has put forward no case to answer, in most lawsuits an onerous task. Why not 

simply take on the less onerous task of showing that the plaintiffs claim should fail? It is small wonder that most commentators 

consider that in civil judge alone trials, non-suit motions gain little and are becoming obsolete. See Phipson on Evidence, 16th 

ed. (London: Sweet & Maxwell, 2005) at 274, and John Sopinka, Donald B. Houston & Melanie Sopinka, The Trial of an 

Action, 2d ed. (Toronto: Butterworths Canada, 1999) at 151-52. 

15 In this case, I agree with Robert Laba on three points. First, as my discussion above signals, Prudential's burden on the 

non-suit motion differed from and was less onerous than its burden to obtain judgment on its claim. To defeat the non-suit 

motion, Prudential had to satisfy the trial judge that it had put forward a prirna facie case - that it had put forward evidence, 

which, if believed, would allow the trial judge to decide in its favour. To obtain judgment, Prudential, of course, had to establish 
its claim on a balance of probabilities. 

16 Second, I agree with Robert Laba that the opportunity to make closing argument is a substantive right. And third, I 

agree that though he did so inadvertently and not deliberately, the trialjudge erred in depriving Robert Laba of that opportunity. 
Because of this error, Robert Laba asks for a new trial. 

17 Not every error by a trial judge entitles an aggrieved party to a new trial. Section 134( 6) of the Courts of Justice Act 

stipulates that this court should order a new trial only where "some substantial wrong or miscarriage of justice has occurred." 

This stringent standard reflects the underlying policy that new trials ordinarily are contrary to the public interest. New trials 

cause increased costs or wasted costs as well as delay in resolving disputes, and are therefore to be avoided unless plainly 

required by the interests of justice. See Arland v. Taylor, [ 1955] O.R. 131 (Ont. C.A.). 

18 Thus, the narrow question on this appeal is whether the trial judge's failure to give Robert Laba an opportunity to make 

a closing argument caused a miscarriage of justice. I would answer that question, no. 

19 There are decisions of this court standing for the proposition that a litigant has a substantive right to present closing 

argument, and where that right is denied, we should order a new trial. The main case, followed many times, is Felker v. Felker, 

[ 1946] O.W.N. 368 (Ont. C.A.). In that case, this court held that the defendant was deprived of her substantive right to have her 
case fully presented because the trial judge gave judgment without giving her an opportunity to present argument. The court 
ordered a new trial. 

20 In the appeal before us, I come to a different conclusion. In doing so, I do not intend in any way to depart from Felker 

and its progeny. But, as is invariably the case, context matters. Here, the context includes three important considerations. 

21 First, Robert Laba cannot say that he had no opportunity to present argument after all the evidence was in. To the contrary, 

he fully argued over the course of two and a half days all the defences to the guarantee available to him. Although he did so on 

his non-suit motion instead of in final argument, he nonetheless had an opportunity to fully present his side of the case. It seems 
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to me that is all Felker requires. Indeed, the trial judge's reasons show that even on the non-suit motion, Robert Laba argued 

Prudential had not established its claim against him on a balance of probabilities. At para. 25 of his reasons, the trial judge set 

out Robert Laba's principal argument: "The principal argument of the defendant is that the plaintiff has failed to prove, on a 

balance of probabilities, that the Guarantee relates to the Loan." 

22 Second, and critically important, Robert Laba has not shown that if he had been given an opportunity to make closing 
argument, the result would have been different. On appeal, his trial counsel filed an affidavit stating that he expected to have 

the opportunity to make closing submissions. But, his affidavit is silent on any new arguments that he might have presented. 

23 In his factum on appeal, Robert Laba raised but one defence: his guarantee was meant to be an "interim measure", to end 

once the landlord of the restaurant premises agreed- as it eventually did - to subordinate its interest in Cobrand's equipment 

to that of Captec. This defence was not even pressed at trial, and was quickly and correctly disposed of by the trial judge at 

para. 13 of his reasons: 

[13] While Robert Laba has pleaded that he understood the Guarantee to be effective only until the landlord waiver issue 

was finalized to the satisfaction of Captec, this was not seriously argued at trial and there is no evidence to support this 

position. 

24 Third, when the trial judge released his reasons granting judgment, Robert Laba did not write to him or go back to him 

to complain that he had been prejudiced in any way by being deprived of the opportunity to make closing argument. 

25 In the light of these considerations, I am not persuaded that a miscarriage of justice has occurred. Had Robert Laba 
been given the opportunity to present a closing argument, I am not satisfied that the result would have been different. I would 

dismiss his appeal. 

II Prudential's Appeal 

1) Did the trial judge apply the wrong test on Angela Laba's non-suit motion? 

26 In October 2000, Robert Laba transferred his interest in two properties to his wife, Angela. In its action, Prudential 
alleged that the transfers were void because they were made with intent to defeat its claim as creditor, contrary to s. 2 of the 

Fraudulent Conveyances Act. Section 2 states: 

Every conveyance of real property or personal property and every bond, suit, judgment and execution heretofore or 

hereafter made with intent to defeat, hinder, delay or defraud creditors or others of their just and lawful actions, suits, 

debts, accounts, damages, penalties or forfeitures are void as against such persons and their assigns. 

27 At the end of Prudential's case, Angela Laba moved for a non-suit, which the trial judge granted. Prudential submits that 

by doing so the trial judge applied the wrong test. The factual background of this submission is briefly as follows. 

28 As I have said, Robert Laba was a 50 per cent shareholder in T.B. Extreme. T.B. Extreme's lender was the Royal Bank 
of Canada ("RBC"). In May 1998, Robert Laba gave RBC a personal guarantee of T.B. Extreme's indebtedness limited to $1 

million. By 1999, T.B. Extreme was in financial difficulty. In April 2000, Robert Laba gave Captec his personal guarantee of 

Cobrand's indebtedness. 

29 At the time he gave these two guarantees, Robert Laba had an interest in two properties. He held a 50 per cent interest in 

the matrimonial home at 4 Lyon Court in Leamington, Ontario. Angela Laba held the other 50 per cent. He also held a 50 per 

cent interest in the property at 39 Erie Street South in Leamington. His father held the other 50 per cent. 

30 In the summer of 2000, because of T.B. Extreme's financial difficulties, RBC asked for additional security and threatened 
to put in a monitor. In July 2000, the Labas entered into a transfer agreement in which Angela consented to a $500,000 mortgage 

in favour of RBC on a property at 10 Hillview Crescent in Leamington owned by her numbered company, 1220812 Ontario 

Inc. ("122"). In return, Robert Laba agreed to transfer his interest in 4 Lyon Court and 39 Erie Street South to Angela. Robert 
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transferred his interest in the properties in October 2000. The trial judge found that when Robert Laba gave his guarantee to 

Captec, his interest in the two properties was worth approximately $562,000. 

31 In February 2001, T.B. Extreme was assigned into bankruptcy. RBC claimed against Robert Laba on his guarantee and 

against 122 to enforce the mortgage. 122 defended the action, contending that the mortgage was invalid. 

32 In resisting Angela's non-suit motion, Prudential put forward what it claimed were numerous "badges of fraud" associated 

with the transfers. The trial judge itemized these badges at para. 61 of his reasons: 

[61] The plaintiff says Robert Laba conveyed the property "with intent to defeat, hinder, delay or defraud his creditors and 

others". It says the following "badges of fraud" raise an evidentiary burden on Robert Laba which he has not discharged: 

I. the conveyance represented substantially all of his remaining assets at the time; 

2. Robert Laba continued in possession and used the Properties after the transfers; 

3. the transfers were made at a time when RBC was putting in place a monitor over TB Extreme whose debts Robert 

Laba had guaranteed; 

4. the deeds refer to nominal consideration which the plaintiff says is untrue if the true consideration was the granting 

of a mortgage by 122 if called upon in the future; 

5. unusual haste to make the transfers in October, 2000; 

6. retention by Robert Laba of some benefits in 4 Lyon, reflected in his receipt of funds from a later mortgage on 

4 Lyon in 2002; 

7. the close relationship between the parties as husband and wife; and 

8. an alleged lack of good consideration. 

33 The trial judge nonetheless granted Angela Laba's motion. He concluded, at para. 71, that the "badges of fraud do not, on 

a balance of probabilities, evidence fraud when considered against the background of the purpose of the Transfer Agreement." 

According to the trial judge, at para. 69, "it is at least as likely that the Transfer Agreement and the transfers of the Properties 

were entered into by Robert Laba with a view to having 122 grant the RBC Mortgage in favour ofRBC, one of his two creditors, 

rather than with an intent to defeat, hinder, delay or defraud his creditors." 

34 Prudential submits that the trial judge applied the wrong test on the non-suit motion. It argues that the trial judge should 

not have weighed the competing inferences available from the evidence to determine whether fraud had been established on a 

balance of probabilities. Instead, he should simply have determined whether Prudential's evidence, assuming it was believed, 

made out aprimafacie case, a case for Angela Laba to answer. I agree with this submission. 

35 On a non-suit motion, the trial judge undertakes a limited inquiry. Two relevant principles that guide this inquiry are 

these. First, if a plaintiff puts forward some evidence on all elements of its claim, the judge must dismiss the motion. Second, 

in assessing whether a plaintiff has made out a prima facie case, the judge must assume the evidence to be true and must 

assign "the most favourable meaning" to evidence capable of giving rise to competing inferences. This court discussed this 

latter principle in Hall v. Pemberton (1974), 5 O.R. (2d) 438 (Ont. C.A.) at 438 -9, quoting Parfitt v. Lawless (1872), 41 L.J. 

P. & M. 68 (Eng. P.D.A.) at 71 -72: 

I conceive, therefore, that in judging whether there is in any case evidence for a jury the Judge must weigh the evidence 

given, must assign what he conceives to be the most favourable meaning which can reasonably be attributed to any 

ambiguous statements, and determine on the whole what tendency the evidence has to establish the issue. 
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From every fact that is proved, legitimate and reasonable inferences may of course be drawn, and all that is fairly deducible 

from the evidence is as much proved, for the purpose of a prima facie case, as if it had been proved directly. I conceive, 
therefore, that in discussing whether there is in any case evidence to go to the jury, what the Court has to consider is this, 

whether, assuming the evidence to be true, and adding to the direct proof all such inferences of fact as in the exercise of a 

reasonable intelligence the jury would be warranted in drawing from it, there is sufficient to support the issue. 

36 In other words, on a non-suit motion the trial judge should not determine whether the competing inferences available to 

the defendant on the evidence rebut the plaintiffs prima facie case. The trial judge should make that determination at the end 

of the trial, not on the non-suit motion. See John Sopinka, Sidney N. Lederman & Alan W. Bryant, The Law of Evidence in 

Canada, 2d ed. (Toronto: Butterworths Canada, 1999) at 139. 

3 7 In granting Angela Laba's motion, the trial judge went beyond his limited mandate and failed to apply either of the two 

principles set out above. Ordinarily, where an appellate court reverses a decision to grant a non-suit in a judge alone trial, a 

new trial is ordered. Prudential, however, does not want a new trial. Instead, it wants this court to decide whether the trial judge 

erred in concluding that it had not established that the transfers were fraudulent conveyances. Furthermore, although Prudential 

does request, in the alternative, that the case be sent back for a new trial, in my view, that remedy is not warranted as the trial 

judge's reasons provide a sufficient basis for this court to determine the merits of Prudential's action. 

2) Did the trial judge apply the wrong test for establishing a fraudulent conveyance claim? 

38 Prudential submits that by putting the onus on it to establish fraud on a balance of probabilities, the trial judge applied the 

wrong test. Prudential argues that the trial judge should have engaged in a two-step analysis. First, he should have concluded 

that the "badges of fraud", on which Prudential relied, gave rise to an inference of fraud and that that inference then put a 

"burden of explanation" on Angela Laba to show that her husband did not act with an intent to defeat his creditors. See Rinaldo 

v. Rosenfeld, [200 J] O.J. No. 4 J 89 (Ont. C.A.). Second, as neither Robert nor Angela Laba put forward any evidence to meet 

their burden, the trial judge should have found that Prudential was entitled to a judgment against Angela Laba and declared the 
transfers void. I do not accept Prudential's submission. 

39 The crucial question in any fraudulent conveyance action is whether the plaintiff has proved the fraudulent intent of the 

debtor. While the legal burden to prove fraudulent intent remains on the plaintiff throughout the trial, the plaintiff can raise an 

inference of fraud sufficient to put a "burden of explanation" on the defendant debtor. The plaintiff typically raises an inference 

of fraud by putting forward "badges of fraud." These "badges of fraud" vary from case to case. They are no more than typical 

and suspicious facts that may allow the court to make a finding of fraud absent an explanation from the debtor. See C.R.B. 

Dunlop, Creditor-Debtor Law in Canada, 2d ed. (Toronto: Thomson Canada, 1995) at 613-15. 

40 The court, however, is not compelled to draw this inference of fraudulent intent from badges of fraud pleaded by the 

plaintiff. See Koop v. Smith ( 1915), 51 S.C.R. 554 (S.C.C.) at 558 -59. The court may dismiss a fraudulent conveyance action 

because it has decided that the surrounding circumstances taken as a whole explain away the plaintiffs evidence. It seems to 

me that is what the trial judge did in this case. 

41 It is clear from his reasons that the trial judge was well aware that it was within his discretion to draw an inference 
of fraudulent intent from Prudential's alleged badges of fraud. Unfortunately, the trial judge's reasons are not entirely clear 

on whether he drew this inference. One or two paragraphs in his judgment suggest that he did. On balance, however, on my 
reading of his reasons, it appears that the trial judge decided not to draw an inference of fraudulent intent and thus not to place 

the "burden of explanation" on Angela Laba. Instead, he decided Prudential's claim on the basis it had the burden of proof 

to establish a fraudulent conveyance on a balance of probabilities and did not have the benefit of an inference of fraudulent 

intent. He looked at all the circumstances surrounding the badges of fraud and drew inferences that explained away Prudential's 

evidence. He therefore concluded that Prudential had not made out its case. 

42 For example, at para. 69 of his reasons, in a passage I have already quoted, he said, "it is at least as likely" that the 

transfers were made to facilitate the RBC mortgage rather than to defeat his creditors. Implicitly, he concluded Prudential did 
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not establish a fraudulent intent on a balance of probabilities. Also, at para. 71, he found, "the facts which the plaintiff submits 

represents badges of fraud do not, on a balance of probabilities, evidence fraud." Again, he determined that Prudential failed 

to meet its burden. And, more importantly, in several paragraphs, which I discuss below, the trial judge rejected a number of 

the badges of fraud alleged by Prudential. In my view, these passages demonstrate, as in Rinaldo, supra, that the trial judge 

concluded, in the circumstances before him, that Prudential had not met the threshold necessary to put the burden of explanation 

on Angela Laba. In my view, it was open to him to do so. 

43 In the next section of these reasons, I discuss the inferences that the trial judge did draw. On this ground of appeal, it 

is sufficient to say that the trial judge did not and was entitled not to draw the permissive inference of fraudulent intent. I am 

therefore not persuaded that he applied the wrong test for establishing a fraudulent conveyance. 

3) Did the trial judge fail to properly assess Prudential's evidence? 

44 Even accepting that it had the burden throughout to establish that the transfers were fraudulent on a balance of probabilities, 

Prudential contends that in finding against it the trial judge failed to properly assess the evidence. Central to this contention is 

Prudential's submission that, as the entire fraudulent conveyance case against Angela Laba was based on a written record, the 

principle of appellate deference to a trial judge's fact-finding and inference-drawing does not apply. 

45 The principle of deference means that an appellate court may substitute its own view of the evidence and draw its own 

inferences only ifthe trial judge committed a palpable and overriding error or made findings of fact or drew inferences that are 

unreasonable or unsupported by the evidence. See L. (H.) v. Canada (Attorney General), [2005] I S.C.R. 40 I (S.C.C.) at para. 

4. However, because the relevant evidence in this case is written, Prudential submits that this court may make its own findings 

of fact and draw its own inferences without giving any deference to the trial judge. 

46 That submission has been overtaken by recent decisions of the Supreme Court of Canada and this court. See Housen v. 

Nikolaisen, [2002] 2 S.C.R. 235 (S.C.C.), Schwartz v. R., [1996] I S.C.R. 254 (S.C.C.), Equity Waste Management of Canada 

Corp. v. Halton Hills (Town) ( 1997), 35 O.R. (3d) 321 (Ont. C.A.), Gottardo Properties (Dome) Inc. v. Toronto (City) ( 1998), 

162 D.L.R. (4th) 574 (Ont. C.A.), and Waxman v. Waxman (2004), 44 B.L.R. (3d) 165 (Ont. C.A.). The principle of appellate 

deference to a trial judge's fact-finding and inference-drawing applies even when the entire trial record is in writing. That is 

so because the principle of deference is grounded in more than a trial judge's ability to see and hear the witnesses. Deference 

recognizes that even on a written record, the trial judge "lives through" the trial while a court of appeal reviews the record 

only through the lens of appellate review. Deference also preserves the integrity of the trial process, maintains the confidence 

of litigants in that process, reduces the number and length of appeals and therefore, the cost of litigation, and appropriately 

presumes that trial judges are just as competent as appellate judges to resolve disputes justly. 

4 7 The principle of deference, therefore, applies to the trial judge's finding that Prudential failed to establish that the transfers 

were fraudulent. That finding was based on inferences the trial judge drew from the factual record. In drawing those inferences, 

the trial judge rejected as evidence of fraudulent intent a number of the badges of fraud put forward by Prudential. 

48 For example, at para. 66 of his reasons, the trial judge refused to infer that Robert Laba selected 10 Hillview Crescent 

to defeat his creditors. Instead, he inferred that RBC selected the security on 10 Hillview Crescent for reasons that do not 

impeach the transfers. At para. 73, the trial judge also drew the inference that Angela Laba would not have consented to the 

RBC mortgage if she had not received consideration roughly equal in value to the equity in 10 Hillview Crescent. 

49 And, faced with a choice of whether the transfers showed an intent to defeat creditors or an attempt to meet the demands 

of T.B. Extreme's lender, at para. 69, the trial judge drew the inference that the latter was at least as likely as the former. 

Prudential contends that favouring one creditor over another amounted to a fraudulent conveyance under s. 2 of the Fraudulent 

Conveyances Act. Although this court has held that this statute may apply to conveyances made for the benefit of other creditors, 

the trial judge correctly concluded that s. 2 requires a fraudulent intent on the part of the debtor regardless of whether one 

creditor is "favoured" over another. See Optical Recording Laboratories Inc., Re ( 1990), 1 O.R. (3d) 131 (Ont. C.A.) at 139. 

He refused to find that intent in this case. 
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50 Finally, at para. 72, the trial judge refused to draw an inference of fraud either from the mere fact that Robert and 

Angela Laba were husband and wife or from the fact that she later permitted him to take some of the mortgage proceeds on 

the matrimonial home at 4 Lyon Court for his personal use. 

51 Thus, the only question on this branch of the appeal is whether the inferences drawn by the trial judge on which he based 

his ultimate finding are supported by the evidence or, I might add, by the absence of evidence put forward by Prudential. See 

L. (If.), supra, at para. 74. In my view, they are. 

52 When the transfers took place, neither Robert Laba nor Cobrand was insolvent. Neither was in breach of any obligation 

to Captec. The transfers themselves gave RBC access to about the same amount of security as it would have had access to if 

Robert Laba had not conveyed the two properties to his wife. Prudential led no evidence to show or suggest that Angela Laba 

would have consented to the mortgage on 10 Hillview Crescent even if she had received nothing in return. And, Prudential led 

no evidence to show that Robert and Angela Laba chose 10 Hillview Crescent with a view to defeating his creditors. 

53 The trial judge found that the badges of fraud put forward by Prudential did not establish a fraudulent intent on a balance 

of probabilities. In the light of the record before him, I do not think that the trial judge committed a palpable and overriding 

error in so finding. I would dismiss Prudential's appeal. 

D. Conclusion 

54 I would dismiss both Robert Laba's appeal and Prudential's appeal. Although the trial judge erred by not giving Robert 

Laba an opportunity to make a closing argument, in the context of this case, I do not think that this error caused a miscarriage 

of justice. 

55 The trial judge also erred by going beyond his limited mandate on Angela Laba's non-suit motion. However, in dismissing 

the action against her, he applied the correct legal test and drew inferences that are reasonably supported by the record. 

56 Prudential is entitled to the costs of Robert Laba's appeal, which I would fix in the amount of $6,000, inclusive of 

disbursements and GST. Angela Laba is entitled to the costs of Prudential's appeal. I would also fix those costs in the amount 

of $6,000, inclusive of disbursements and GST, but I would then deduct $1,000 for Angela Laba's abandoned cross-appeal on 

costs. Angela Laba is therefore entitled to $5,000 in costs. 

S. Borins J.A.: 

I agree. 

K. Feldman J.A.: 

I agree. 

End of Document 

Appeals dismissed. 
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This is a motion brought by the plaintiff, Frederick H. Sparling, the director appointed under s. 253 of the Canada Business 

Corporation Act, S.C. 1974-75-76, c. 33, (the "Act"), for an order pursuant to s. 235(2) of the Act, approving the settlement 

of this action. 

2 This action was brought by the plaintiff pursuant to s. 234 of the Act, for a declaration that the actions of the defendants 

in entering into a share exchange agreement, a Southam family agreement and a Southam shareholders' agreement without 

seeking the approval of the Southam shareholders were oppressive or unfairly prejudicial to or unfairly disregarded the interests 

of the Southam shareholders. 

3 The plaintiffs action was based upon a series of transactions that took place in 1985 which the individual directors believed 

to be a good business deal for Southam Inc. and which were taken to prevent a "predatory" takeover they were advised was 

likely imminent. 

4 These transactions included: 

(i) A Share Exchange Agreement between Southam Inc. and Torstar Corporation ('Torstar') implemented on August 26th, 

1985; 

(ii) A Voting Trust Agreement among members of the Southam Family Group put in place later in 1985; and 

(iii) Certain related arrangements among the two corporations and the Southam Family Group including: a Torstar 

commitment to support the Southam slate of nominees for election to the Southam Board, and a 'Standstill' Agreement 

prohibiting Torstar from acquiring additional Southam shares. These arrangements, like the Southam Family Agreement, 

would expire (unless extended by agreement) on August 26th, 1995. 

As an exception to the standstill agreement, Torstar was permitted to acquire (and did acquire) an additional 5 per cent of the 

outstanding shares of Southam Inc. on the market, but Torstar agreed, however, that if the voting trust among members of the 

Southam Family Group was put in place, then the Southam Family Group would be entitled to purchase one-half of the shares 

that Torstar acquired on the market from Torstar at Torstar's cost of acquisition plus carrying costs. After the Southam family 

agreement was put in place, the Southam Family Group did purchase 2 1/2 per cent of the shares of Southam Inc. from Torstar. 

5 The plaintiff requested a number of remedies including, inter alia, the following: 

(i) a shareholders' meeting to consider ratification of the Share Exchange Agreement, and in the event that the shareholders 

chose not to ratify the Agreement, an order that the share exchange transaction be unwound; alternatively, the plaintiff 

asked that the defendant directors of Southam Inc. who approved the share exchange be required to make a payment to 

shareholders of Southam Inc. on the basis that the shareholders suffered a loss of value in their shares because of the share 

exchange and related transactions; 

(ii) that Torstar be prohibited from accepting instructions to vote for the Southam slate of Southam Inc. directors; 

(iii) that the defendant directors who approved the Share Exchange Agreement be required to account to Southam Inc. for 

the value of the option given by Torstar to the Southam Family Group with respect to one-half of the 5 percent interest in 

Southam Inc. acquired by Torstar in the market as permitted under the Standstill Agreement. 

6 Seven persons on behalf of the defence and two on behalf of the plaintiff were examined in the course of pre-trial 

proceedings, and the trial was scheduled to begin on Tuesday, September 20, 1988. From the affidavit of the plaintiff filed, it 

appears that the plaintiff recognized the expense and the attendant uncertainties in the financial markets that would result from 

a trial and potential appeals, and that any remedy, given Court processes and potential appeals, might not be achieved for some 

years. Accordingly, the plaintiff entered into a settlement with the defendants, which settlement is subject to Court approval. 

The defendants throughout the pre-trial proceedings and presently take the position that they have a good defence to all the 
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plaintiff's claims and that the share exchange agreement was entered into in good faith and on reasonable grounds and was in 

the best interest of the corporation and all of its shareholders. 

7 The terms of the proposed settlement can be summarized as follows: 

(i) subject to any ongoing arrangement that may be approved at a Southam Inc. shareholders meeting, at which meeting 

Torstar would not vote its shares of Southam and parties to the Southam Family Agreement would not vote in accordance 

with the procedure in that Agreement, the Share Exchange Agreement, the Southam Family Agreement and the Southam 

Shareholders Agreement will terminate on June 30, 1990 (rather than August 26, 1995 being the date when they would 

otherwise terminate unless extended); 

(ii) the obligation of Torstar to vote its shares of Southam Inc. in favour of the candidates for election to the Southam 

Board of Directors designated by the Board of Directors will terminate immediately; 

(iii) certain rights of Torstar to purchase shares of Southam Inc. being sold by parties to the Southam Family Agreement 

and not purchased by other parties to that Agreement will be modified, effective immediately; 

(iv) parties to the Southam Family Agreement will pay $1,250,000.00 to Southam Inc. within 60 days, without claiming 

any consideration or compensation therefor; and 

(v) Southam Inc. and Torstar will pay $125,000.00 to defray the plaintiffs costs. 

8 Further, it is agreed that the order approving the settlement, if issued, will state that it does not derogate from the rights 

of other potential claimants under s. 234 of the Act, or otherwise, with respect to the matters complained of in the statement of 

claim other than the corporate re-organization (rectification) and share option remedies. Further, as to any potential claimant 

who does not attend at the hearing to consider the settlement, there will be no derogation even with respect to the corporate re­

organization (rectification) and share option remedies, ifthat claimant did not receive notice or ifthe notice was inadequate. 

9 The plaintiff, the director appointed under the Act, believes the settlement to be fair and reasonable. 

I 0 The objectors on this application are appearing pursuant to notices of intention to appear and are five existing shareholders 

of the defendant Southam Inc., four of whom held shares on August 26, 1985 and acquired further shares thereafter, and one 

of whom only acquired shares after that date. 

11 The objectors, apart from the objector Imperial, ask the Court to withhold approval of the proposed settlement. The main 

thrust of their submission, as I understand it, is that the plaintiff had a reasonable likelihood of success on the merits of this 

action in relation to the share exchange agreement. The objectors claim that the allegations in the plaintiffs statement of claim 

are supported by the examination for discovery of the defendants and that the share exchange agreement at trial would be set 

aside as not adequately protecting the interests of the Southam Inc. public shareholders. 

12 I think I should note that at the outset of this motion I declined the invitation of counsel on behalf of the objectors to review 

the voluminous discoveries with him. I was satisfied that the concession of the objectors that the directors were acting bona 

fide and believed that the share exchange agreement in issue made good business sense rendered such a review unnecessary. 

13 The concession, in my view, made it clear that the issue as to "primary purpose", would have been a live issue between 

the parties on the trial of this matter. 

14 The objectors further claim that the proposed settlement would deprive the Southam Inc. shareholders of personal rights 

of action, in that it precludes them from attacking the re-organization attendant upon the share exchange, and furthermore, it 

precludes any action with respect to the share option remedy which had been sought by the director in the main action. 
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15 There were subsidiary and collateral objections made with reference to the funds payable to the company by the defendants 

and in particular with reference to the benefits accruing to the shareholders from those funds as a result of proportional 

shareholdings. I note these objections and weigh them in the result. 

16 Section 235(2) provides as follows: 

An application made or an action brought or intervened in under this Part shall not be stayed, discontinued, settled or 

dismissed for want of prosecution without the approval of the court given upon such terms as the court thinks fit and, 

if the court determines that the interests of any complainant may be substantially affected by such stay, discontinuance, 

settlement or dismissal, the court may order any party to the application or action to give notice to the complainant. 

In approaching this matter, I believe it should be observed at the outset that the Courts consistently favour the settlement 

1
17 

of lawsuits in general. To put it another way, there is an overriding public interest in favour of settlement. This policy promotes 

the interests oflitigants generally by saving them the expense of trial of disputed issues, and it reduces the strain upon an already 

overburdened provincial Court system. 

18 In deciding whether or not to approve a proposed settlement under s. 235(2) of the Act, the Court must be satisfied that 

the proposal is fair and reasonable to all shareholders. In considering these matters, the Court must recognize that settlements 

are by their very nature compromises, which need not and usually do not satisfy every single concern of all parties affected. 

Acceptable settlements may fall within a broad range of upper and lower limits. 

19 In cases such as this, it is not the Court's function to substitute its judgment for that of the parties who negotiate the 

settlement. Nor is it the Court's function to litigate the merits of the action. I would also state that it is not the function of the 

Court to simply rubber-stamp the proposal. 

20 The Court must consider the nature of the claims that were advanced in the action, the nature of the defences to those 

claims that were advanced in the pleadings, and the benefits accruing and lost to the parties as a result of the settlement. 

21 When the director under the Act proposes a settlement for approval, he is acting as a public officer authorized, as parens 

patriae under the Act not only to institute actions but also to compromise them. Settlements proposed by the director, in my 

view, run with a strong initial presumption that they are reasonable and fair. 

22 That presumption operates where, as here, the director is acting after extensive pre-trial discovery, on the advice of 

experienced and competent counsel, in circumstances where his negotiations have been conducted at arm's length, and, indeed, 

in a manner which all parties agree, including the objectors, was bona fide. In this context, the judicial evaluation of a proposed 

settlement involves a limited inquiry as to whether the potential rewards of successful litigation, with its attendant risks and 

costs, are outweighed by the benefits of the proposed settlements. 

23 The matter was aptly put in two American cases that were cited to me in the course of argument. In a decision of the 

Federal Third Circuit Court in Young v. Kat::, 447 F. 2d 431, it is stated: 

It is not necessary in order to determine whether an agreement of settlement and compromise shall be approved that the 

court try the case which is before it for settlement. Such procedure would emasculate the very purpose for which settlements 

are made. The court is only called upon to consider and weigh the nature of the claim, the possible defences, the situation 

of the parties, and the exercise of business judgment in determining whether the proposed settlement is reasonable. 

24 In another case cited by all parties in these proceedings, Gree11.1pan v. Bogan, 492 F. 2d 375, at p. 381, it is stated: 

... any settlement is the result of a compromise each party surrendering something in order to prevent unprofitable 

litigation, and the risks and costs inherent in taking litigation to completion. A district court, in reviewing a settlement 

proposal, need not engage in a trial of the merits, for the purpose of settlement is precisely to avoid such a trial. See United 

Founders Life Ins. Co. v. Consumer's National Life Ins. Co., 44 7 F. 2d 647 (7th Cir. 1971 ); Florida Trailer & Equipment 
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Co. v. Deal, 284 F. 2d 567, 571 (5th Cir. 1960). It is only when one side is so obviously correct in its assertions of law 

and fact that it would be clearly unreasonable to require it to compromise to the extent of the settlement, that to approve 

the settlement would be an abuse of discretion. 

(emphasis added) 

25 While the litigation itself has only been pending 12 months, without the proposed settlement, the trial and ensuing appeals 

would unquestionably consume additional years in a case of this magnitude and complexity. The defendants throughout have 

denied liability and quite properly have raised all possible defences. The expense of preparing the case, not only on the issue 

of liability but on issues such as the assessment of the value of options, would be substantial and time consuming. 

26 By the time the final decision would be rendered, the financial markets would have been placed for a long period oftime in 

a state of uncertainty which would impact adversely on the interests of all shareholders involved. I note that this consideration 

played a role in the decision of the Securities Commission which was cited to me in argument in relation to earlier proceedings 

with reference to this matter. 

27 The objectors in these proceedings represent at the very best count a small percentage of the shareholders. That indicates 

that most of the shareholders approve the proposed settlement. I cannot let the matter pass without noting that the legal costs 

of the objectors in this proceeding, save those of Imperial, are all financed by a single investment group (Record p. 217). That 

is a matter which I believe goes to the weight to be attributed to the objections. 

28 This proposal, as noted, comes forward at a point in the litigation when counsel have had an opportunity to assess their 

positions in the light of the productions and discoveries made by the plaintiff and the defendants herein. Such counsel are acting, 

in recommending this proposal, with a firm grasp of the strengths and weaknesses of this case, and it is not for this Court to 

second-guess that professional judgment. 

29 In assessing the fairness and reasonableness of the proposal, the Court should also consider the nature of the risks involved 

in establishing the liability claimed. 

30 In this regard, it is noted that the objectors have conceded that the defendant directors believed that the exchange agreement 

which is in issue in these proceedings made good business sense for the defendant Southam Inc. (see the factum of the objectors, 

para. 4(f)). Furthermore, it is apparent that there were no statutory or regulatory rules mandating shareholder approval of that 

exchange. The success of the plaintiffs claim would rest on a Court finding as a fact that the primary purpose of the share 

exchange was to prevent a takeover. In light of the foregoing, establishing that primary purpose - or the scienter, as it is 

sometimes referred to would have been a contentious matter, both as a matter of fact and as a matter of determining the 

applicable law in these circumstances. The "proper purpose" doctrine relied upon by the objectors, as it appears in Howard 

Smith Ltd. v. Ampol Petroleum Ltd., [1974] A.C. 821, [1974] I All E.R. 1126 (P.C.), to put it simply, is not universally accepted; 

and I do not believe it has been clearly defined as the only applicable doctrine by the Court of Appeal of this province to govern 

the fiduciary duties and objectives of directors of a target company resisting unsolicited takeover bids. In my view, there were 

considerable risks attendant upon the plaintiffs claim. There were issues of some legal and factual significance that were open 

in this matter, and it would be ludicrous to suggest that the plaintiff in this litigation was so obviously correct in his assertions 

of law and fact that it was unreasonable for him to compromise. 

31 While the settlement in a limited sense affects the right to sue of the existing shareholders, as it removes from prospective 

litigation the unwinding of the share exchange agreement, it does not affect the right of the shareholders to initiate action for 

any damages they may have sustained as a result of the impugned transactions. It specifically preserves the rights of potential 

claimants with respect to the matters complained of in the statement of claim. 

32 It has been submitted on behalf oflmperial that this Court should direct a vote of a certain group of the public shareholders 

on the proposed settlement. This submission, while intriguing, is not one which I believe the Court should accept. Aside from 

the mechanical problems -which would be substantial- in determining such matters as constituency, content of information 

circulars, etc., I am not convinced that I should derogate from the responsibility placed on the Court by the Act. In this proceeding 
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there has been extensive notification to all of the shareholders of Southam Inc. and an opportunity afforded them to be heard. 

A relatively few have appeared. The Act imposes the responsibility on the Court to consider this matter on the basis of the 

material put before it. I do not believe that that responsibility should be passed on or adjourned pending such a vote. I note 

that the Ontario Securities Commission, when this matter was brought before it, concluded, after consideration of a similar 

request, that such sanction was not appropriate (affidavit ofR.W. McDowell, Exhibit B, p. 30). For the reasons stated by the 

commission, I am of the same view and I decline to make such an order. 

33 In conclusion, therefore, I accept the recommendation of the director. I am not satisfied that the presumption of fairness 

and reasonableness mentioned above has been overcome, and I am satisfied that the settlement effects a substantial modification 

of the original arrangements herein and avoids the costs and uncertainty of what was bound to be very extensive litigation. 

Accordingly, the application for approval is granted. 

34 The order will include a direction that all documents and discoveries are to be made available to shareholders who 

execute an appropriate confidentiality agreement indicating that such documents and discoveries are for use only in considering 

prospective litigation. I leave it to counsel to work out the appropriate terms. 

35 I have considered the matters of costs and am of the view that this Court has no mandate to deal with costs incurred by 

these parties before the Ontario Securities Commission. I have concluded that this is not a proper case for costs in any event. 

End of Document 

Application granted. 
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MOTION by plaintiff seeking order both approving settlement of this settlement and dismissing it without costs. 

CummingJ.: 

Reasons for Decision 

The Motion 

Pursuant to section 249(2) of the Ontario Business Corporations Act, R.S.O. 1990, c. B. 16, as amended [hereinafter OBCA], 

the plaintiff seeks an order both approving the settlement ("Settlement Agreement") of this action and dismissing it without 

costs. Alternatively, ifthe Settlement Agreement is not to be approved, the plaintiff seeks an order approving the dismissal of 

the action without costs pursuant to s. 249(2) of the OBCA, or an order approving the dismissal or discontinuing the action 

under s. 29(1) of the Class Proceedings Act, 1992, S.O. 1992, c. 6 [hereinafter CPA]. All parties have consented to the motion 

through the terms of the Settlement Agreement 

2 A plaintiff is required to move for the court's approval of any settlement of a class proceeding commenced under the CPA. 

Approval in an Ontario class proceeding is required even when the class proceeding has not yet been certified. Subsections 

29(1) and (2) of the CPA provide: 

( 1) A proceeding commenced under this Act and a proceeding certified as a class proceeding under this Act may be 

discontinued or abandoned only with the approval of the court, on such terms as the court considers appropriate; 

(2) A settlement of a class proceeding is not binding unless approved by the court. 

3 David A. Klein, counsel for the proposed representative plaintiff, filed a Statement of Claim on July 22, 1999, to initiate 

a class proceeding. He filed an Amended Statement of Claim on August 19, 1999. This was nine days after the Settlement 

Agreement entered into on August I 0, 1999, which is the subject of the instant motion. 

4 The purported Amended Statement of Claim drops all references to the claim being a class proceeding under the CPA. 

Amendments to pleadings may be made without leave before the close of pleadings, if the amendment does not include or 

necessitate the addition, deletion or substitution of a party to the action. Alternatively, such amendments may be made on 

consent or with leave of the court: rule 26.02 of the Rules of Civil Procedure R.R.O. 1990, Reg. 194, as amended. The pleadings 

were never closed in this proceeding. The defendants served their Notice oflntent to Defend and Notice of Defence on August 

3, 1999, but Statements of Defence were never filed. 

5 Why did Mr. Klein file an Amended Statement of Claim purporting to re-constitute the proceeding as an individual claim 

nine days after he had entered into the settlement of the class proceeding claim? Mr. Klein did not speak to counsel for the 

defendants about filing the Amended Statement of Claim. Mr. Klein did not seek the leave of the court to file the Amended 

Statement of Claim. 

6 I infer that the only conceivable purpose for his filing of this amended pleading was that Mr. Klein sought to avoid court 

scrutiny of the Settlement Agreement under the regime of the CPA. 
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7 The purported Amended Statement of Claim deletes all the proposed class members from the proceeding. In my view, 

while the absent proposed class members are not formal parties to the proceeding, givens. 29 of the CPA, a class proceeding 

may not be discontinued by being converted into an individual action, without the leave of the court. 

8 A Statement of Claim, once commenced under the CPA, may not be converted through a unilateral amendment of the 

pleading by the proposed representative plaintiff into an individual action on behalf of that plaintiff. The purported Amended 

Statement of Claim in the instant case does not remove the proceeding from the requirement of court approval under s. 29 
of the CPA. 

Background 

9 First Marathon Inc. ("First Marathon"), a publicly traded financial services corporation, and National Bank of Canada 

("National Bank") announced a merger agreement on June 17, 1999. There was to be a friendly takeover of First Marathon by 

National Bank for approximately $712 million. National Bank would purchase all the shares of First Marathon and then merge 

the acquired corporation with a wholly owned subsidiary, Levesque Beaubien Geoffrion Inc. Shareholders of First Marathon 

would receive shares or cash at their option. 

10 The overall transaction was to be structured as an "arrangement" under s. 182 of the OBCA. 

11 First Marathon obtained an Interim Order from this Court on July 9, 1999, on an ex parte basis, in accordance with the 

common practice. First Marathon was authorized to initiate the "arrangement" proceedings by calling and holding a special 

meeting of shareholders to consider passing a special resolution approving the "Plan of Arrangement." 

12 At this time, the plaintiff, Stephen Epstein, possessed 400 Class A non-voting common shares of First Marathon. The 
outstanding capital of the corporation consisted of some 23,706,713 Class A shares and some 2,325,750 Class C voting shares. 

13 Mr. Epstein then took two initiatives. He commenced this class proceeding on July 22, 1999, against First Marathon and 

its directors, the individual defendants. He brought the action on behalf of himself and as a representative of a class containing 

all persons (excluding the defendants and First Marathon's subsidiaries and affiliates) who owned non-voting Class A or Class 
C shares on June 17, 1999. (The defined class members, for convenience, will be referred to as the "minority shareholders.") 

14 The Statement of Claim in the class proceeding action alleges a breach of fiduciary duties and oppression within the 

ambit of s. 248 of the OBCA, and seeks damages in the amount of $300 million. Mr. Epstein claims that the price offered by 

National Bank in the proposed takeover of First Marathon was insufficient. 

15 Before Mr. Justice R.A. Blair, Mr. Epstein then brought an application in the arrangement proceeding to set aside or 

vary the Interim Order. Mr. Epstein requested that Mr. Justice Blair, pursuant to s. 182(5)(d) of the OBCA, make an order 

appointing Mr. Klein as counsel to represent the interests of the shareholders. Mr. Epstein also sought to have First Marathon 
pay Mr. Klein's fees and disbursements. Mr. Epstein alleged that the Management Information Circular had made inadequate 

disclosure to shareholders. 

16 Mr. Justice Blair dismissed the application by Reasons for Decision released July 30, 1999: First Marathon Inc., Re 

(July 30, 1999), Doc. 99-CL-003444 (Ont. S.C.J. [Commercial List]) [hereinafter First Marathon Inc.]. He pointed out that if 

the Information Circular was inadequate, then that would be a factor for the Court to consider at the "fairness hearing," when 

determining whether the arrangement would be sanctioned. 

17 Before Mr. Justice Blair, no shareholders not even the moving party, Mr. Epstein- adduced any evidence suggesting 

that the existing disclosure was considered to be inadequate. Indeed, the evidence provided suggested exactly the opposite: 

affidavits from shareholders representing 46.5% of the Class A and Class C shareholders (after excluding those shares held 
by insiders) claimed the disclosure was adequate. These minority shareholders stated that they wanted to proceed with the 

announced shareholders' meeting scheduled for August 10, 1999. 
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18 Mr. Justice Blair dismissed the application to set aside or vary the Interim Order. He also found that "there is not a 
single piece of evidence ... " (para. 25) supporting Mr. Epstein's application to have Mr. Klein appointed representative counsel. 

No shareholders apart from Mr. Epstein had raised any concerns about the proposed transaction or requested that Klein Lyons 

represent them. Mr. Justice Blair dismissed the application for the appointment of representative counsel, ordering that costs 

totaling $7,500.00 be payable forthwith by Mr. Epstein. 

19 It is to be noted also that, pursuant to the Interim Order, the Management Information Circular provides for dissenting 

shareholder rights in accordance with s. 185 of the OBCA. This provision allows a dissenting shareholder to apply to the court 

to fix the fair value of his/her shares. 

20 At the special meeting of the shareholders of First Marathon, held on August 10, 1999, the proposed transaction 

was approved. With respect to the Class A non-voting shareholders, 99.88% of the total votes cast approved of the proposed 

arrangement. With respect to the Class C voting shareholders, 99.95% of the total votes cast approved of the proposed 

arrangement. There were no negative votes cast. The shareholders present at the meeting, whether in person or by proxy, 

represented approximately 80% of the issued and outstanding Class A non-voting shares and 87% of the issued and outstanding 

Class C voting shares. Thus, the special resolution approving the Plan of Arrangement was duly passed by the shareholders of 

First Marathon in accordance with the Interim Order made July 9, 1999. 

21 First Marathon had filed an application for court approval of the Plan of Arrangement on June 30, 1999, in anticipation of 

shareholder approval at the special meeting of shareholders to be held August 10, 1999. On August 11, 1999, Mr. Justice Day 

made an Order declaring the arrangement to be fair and reasonable, and granting final approval of the Plan of Arrangement. 

22 The Settlement Agreement, which the court is here being asked to approve, was entered into just hours after the 

shareholders' meeting held August 10, 1999. 

The Settlement Agreement 

23 The Settlement Agreement dated August 10, 1999, provides the following: $190,000.00 will be paid to Klein Lyons on 

account of fees and disbursements; the action will be dismissed without costs; releases will be executed by Klein Lyons and 

Mr. Epstein; and the parties will keep the terms of the settlement confidential. Payment of the $190,000 is conditional not only 
upon Klein Lyons and Mr. Epstein fulfilling their obligations under the Settlement Agreement, but also upon the dismissal of 

the class proceeding. Clause 3 of the Settlement Agreement provides: 

3. Neither you [being Mr. Klein] nor any other representatives of Klein Lyons, Millberg Weiss or Mr. Epstein will 

attend at the hearing of the Application scheduled for August 11, 1999 for the purpose of objecting, dissenting and/ 

or in any way opposing the approval of the Plan of Arrangement, as amended, by Court Order. Notwithstanding, you 

will be available immediately outside of the court room hearing in the event that the Court deems it advisable that 

submissions be made by you on Mr. Epstein's behalf regarding your lack of objection and/or dissent and/or opposition. 

In the event you are asked to speak at the fairness hearing you will advise the Court; and the fact is, that you have now 

determined it is in the best interest of Stephen Epstein to withdraw his objection. You will advise the Court, and the 

fact is, that you have determined, after reviewing all of the available evidence, that there were no management conflict 

of interest issues that FMI failed to disclose, there were no collateral benefits and that in view of that determination 

and overwhelming shareholder approval, the objection is now being withdrawn. 

24 Millberg Weiss is an American law firm specializing in securities' class actions brought on behalfofplaintiffs. The record 

indicates that Millberg Weiss was providing advice to Mr. Klein in respect of Mr. Epstein's class proceeding. 

25 The Settlement Agreement does not provide for any benefit to be conferred on any shareholder of First Marathon, 

including Mr. Epstein. The Settlement Agreement also does not bind any person except the parties to the agreement. No part of 

the monies to be paid to Mr. Klein is to come from First Marathon, the National Bank or any of their affiliates. The $190,000.00 
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to be paid to Klein Lyons is to come from the pockets of certain persons who were principals of First Marathon. It seems that 

Mr. Epstein was not present during the settlement negotiations. Mr. Klein signed the Settlement Agreement on his behalf. 

The Submissions in respect of the Issue of Approval of the Settlement Agreement 

26 Mr. Baert, counsel representing Mr. Klein in this motion, submits that the settlement was negotiated at arms' length 

and entered into by the disputants after they had assessed the potential costs and benefits they would likely face in proceeding 

without a settlement following the shareholders' meeting. That is, counsel for Mr. Klein submits that both sides, in fashioning 

the settlement, were sensibly avoiding any uncertainties that might arise. Counsel for Mr. Klein submits further that, since the 

parties assessed the merits of the class proceeding in the negotiations leading up to the settlement, it would be improper for the 

court retrospectively to second-guess the litigants' resolution of their dispute. Counsel for Mr. Klein submits, as well, that there 

is nothing in the handling of this case to suggest an abuse of process. 

27 Mr. Klein has filed an affidavit in support of the motion. Mr. Epstein has not filed an affidavit. Mr. Klein states that 

Mr. Epstein is not receiving any personal benefits pursuant to the settlement or otherwise. Counsel for Mr. Klein submits that, 

having pursued the class proceeding vigorously but being unsuccessful in the orders sought, Mr. Epstein is simply entering into 

a settlement of his own personal claim for two reasons: to avoid incurring liability for his lawyer's fees and disbursements, and 

to avoid potential costs exposure to the defendants. 

28 Counsel for Mr. Klein, the putative class counsel, submits that, because the proposed settlement does not and cannot 

possibly adversely affect the rights of any class member, it should be approved. 

29 Counsel for Mr. Klein also submits that the purpose of the CPA's stipulation that the court approve all settlements is to 

prevent collusive settlements between a representative plaintiff and a defendant. Collusive settlements would undermine the 

interests of absent class members. Undoubtedly, that is one of the policy concerns underpinning the required court approval. 

Settlements may also jeopardize other policy objectives at the heart of Ontario's CPA, as I shall explain below. 

I 30 When ordinary litigation is settled by parties in the normal course of events, the courts generally provide a judgment or 

order to implement the settlement. The Settlement Agreement is, in effect, private law-making in the form of a contract. There 

is a public interest in the settlement of court actions. See Sparling v. Southam Inc. ( 1988). 66 O.R. (2d) 225 (Ont. H.C.) at 230-1. 

The Objectives of the CPA in Requiring Court Approval of Settlements 

31 The Report of the Attorney General's Advisory Committee on Class Action Reform (1990) [hereinafter A G's Report], 

prepared prior to the implementation of the CPA, states that 

the court should have the power to supervise all settlements, dismissals and discontinuances [,] including the power to 

order that the class be given a written accounting of the conduct of the proceeding, the result and the planned distribution .... 

(p. 11) 

In Class Actions: A Guide to the Class Proceedings Act, 1992 (Aurora, Ontario: Canada Law Book, 1992), Michael Cochrane 

states: 

A court approval of the settlement, from the perspective of the class members, ensures that the representative plaintiff is not 

settling for improper or inadequate reasons, such as fatigue (for counsel or the representative plaintiff), lucrative side deals 

or other considerations which might contribute to a representative plaintiff deciding to "cash in the chips" and settle. (p. 62) 

32 The A G's Report was visibly indebted to the Ontario Law Reform Commission's analysis in Report on Class Actions ( 1982) 

[hereinafter Commission Report]. While establishing that the goals of class-action reform in Ontario should be judicial economy, 

access to justice and behaviour modification, the Commission Report addressed two concerns that had been raised in connection 

with class-action reform: first, the concern that class actions, by "extorting unjust settlements from defendants," would constitute 

a form of "legalized blackmail" (p. 146); and second, the fear that class proceedings would "produce compromises unfair to 
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class members, either because the representative plaintiff has settled with the defendant for a premium on his or her own claim, 

thereafter discontinuing the class action, or because the class lawyer has settled in a manner designed to maximize legal fees at 

the expense of the recovery ... " (p. 146) available to class members. By emphasizing the importance and broad scope of court 
approval, the Advisory Committee sought to ease the concerns of commentators who suspected that class-action reform in 

Ontario would open the floodgates to unnecessary, frivolous litigation. 

33 In the context of Mr. Epstein's class proceeding, which has now resulted in a motion seeking court approval of the 

Settlement Agreement arrived at between the parties August 10, 1999, the Ontario Law Reform Commission's response to those 

two concerns is instructive. 

34 The Commission addresses the concerns of those fearing the proposed class-action reforms: 

The Commission does not accept the contention that persons who serve as representative plaintiffs are, as a general rule, 

more likely to be dishonest or to commence a suit without merit than those plaintiffs who participate in individual litigation. 

Similarly, the Commission is not of the view that there is a large number of unscrupulous lawyers in Ontario who would 

knowingly bring meritless actions against innocent defendants. (p. 148) 

35 The Commission's response, however, is qualified by a significant footnote: 

If the Commission is unduly optimistic in this respect, it would seem more appropriate for judges in particular cases, or The 

Law Society of Upper Canada in the case ofrepeated misbehaviour, to impose appropriate costs or disciplinary sanctions 

upon offending lawyers than to reject the adoption of an expanded class action procedure that is needed to provide effective 

access to the courts. (p. 148) 

The requirement of judicial approval is held out as a means of dealing with the potential for abuse of process in specific class 

proceedings. 

36 The ultimate importance of judicial approval to the smooth implementation of class-action reform in Ontario was also 

underscored by all members of the Ontario legislature who commented upon the proposed CPA at various points during its 

passage through the legislature. [See the comment of then Attorney General Ian Scott, (Ontario, Legislative Assembly, Debates, 

21 June 1990)). On November 18th, 1991, Mr. Winninger, on behalf of then Attorney General Howard Hampton, stated the 

following in respect of the proposed legislation: 

[n]ormal cost rules for litigation will apply, but lawyers and their clients will be permitted to engage in special fee 

arrangements for such proceedings, subject, however. to the court having final control over all agreements with respect to 
fees and disbursements (Ontario, Legislative Assembly, Debate ( 18 November 1991) at 3 50-6) [second reading][ emphasis 

added] 

37 On April 27, 1992, Attorney General Howard Hampton added that "[c)lass proceedings raise certain ethical issues, 

such as the potential conflict of interest between the lawyer's duty to the representative plaintiff and to other members of the 
class" [Ontario, Legislative Assembly, Debate (27 April 1992) at 372). Mr. Hampton's comment appeared to imply that the 

court's role in the implementation of class-action reform would be critical to the effectiveness of the new legislation. 

38 I refer once again to the Commission Report: 

The settlement and discontinuance of class actions is a particularly important issue, and one that should be dealt with in the 
proposed Class Actions Act .... [T]here is a real possibility that, without the benefit of appropriate safeguards, parties and 

their counsel might be tempted to abuse the class action procedure in reaching a settlement. For example, the representative 
plaintiff might use the class action to enhance his individual bargaining position, or class members' interests could be 

sacrificed for lawyers' fees ..... [O]ur recommended provision applies to any action "commenced" under the proposed Act. 
We have chosen this language to reflect our intention that the provision should unambiguously embrace pre-certification 

settlements, discontinuances, and dismissals for want of prosecution of class actions, and thereby circumvent problems 
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of interpretation similar to those that have occurred in the United States under Rule 23(e). In reaching this conclusion, 

we have been influenced by the argument that to restrict the proposed provision to the post-certification stage of the 
proceedings could result in the parties placing an undue premium on early settlement as a means of avoiding, for example, 

the requirement of court approval and the possibility of having to notify absent class members. Moreover, a contrary rule 

might encourage collusion and foster the formulation of "secret settlements" during the period prior to certification. (Vol. 
3, p. 806). 

39 In Dabbs v. Sun Life Assurance Co. of Canada (February 24, 1998), Doc. Toronto 96-CT-022862 (Ont. Gen. Div.), 
Sharpe J., as he then was, articulates the appropriate standard of review in connection with s. 29 of the CPA. He states that 

"the court must find that in all the circumstances the settlement is fair, reasonable and in the best interests of those affected by 

it" (para. 11 ). He also establishes that "the parties proposing the settlement bear the onus of satisfying the court that it ought to 

be approved" (para. 7). Newberg on Class Actions (3rd Edition), para. 11.43, provides a list of eight factors that the court should 

consider when determining whether to approve a settlement agreement. That list of factors includes the presence of good faith. 

See also Parsons v. Canadian Red Cross Society (September 22, 1999), Doc. 98-CV-141369, 98-CV-146405 (Ont. S.C.J.). 

40 The motion before the Court in the instant case raises very important issues which this Court is mandated to consider 

before approving a settlement. The inference may be made from the record that Mr. Epstein's class proceeding constitutes a so­

called "strike action" that, in reality, was initiated by counsel simply for the benefit of counsel. 

The American Experience with Strike Actions 

41 The term "strike action" or "strike suit" has emerged in the context of certain class proceedings litigation in the United 

States. The term connotes the commencement and pursuit of a class proceeding where the merits of the claim are not apparent 

but the nature of the claim and targeted transaction is such that a sizeable settlement can be achieved with some degree of 

probability. The term suggests a class proceeding that is properly regarded as an abuse of process. 

42 The American "strike suit" experience is described by Steven Sharpe and James Reid: 

In the United States, the availability of class action procedures combined with a contingency fee structure for plaintiffs' 

lawyers has led to the creation of an entrepreneurial sector of the legal profession known as the "strike bar" U.S. strike 

bar lawyers are motivated by sizable contingency fees and relative freedom to direct litigation according to their own 
interests. Even defendants who have done nothing wrong face Hobson's choice: to pay for a very expensive battle in the 

courts and eventually risk a potentially exorbitant jury damage award, or settle. Most defendants eventually swallow their 

indignation and make the prudent economic choice and, as a result, settlement has become the typical outcome of class 

action securities litigation in the United States. ("Aspects of Class Action Securities Litigation in the United States" (1997) 

28 Can. Bus. L.J. 348 at 353-4) 

43 The "strike suit" phenomenon has burgeoned into a considerable problem in the United States over the past two decades. 

Introducing a collection of the papers presented at a conference on class actions and related issues in complex litigation (a 

conference held at the New York University School of Law's Institute of Judicial Administration in 1995), Professor Samuel 

Estreicher offers the following observation: 

Class actions ... have their dark, "Frankenstein monster" side .... One source of criticism is that class actions allow lawyers 

- acting essentially as entrepreneurs without real clients to engage in a form of "legalized blackmail." This is due 

to the fact that the sheer costs of defending against class actions create nontrivial settlement values irrespective of the 

underlying merits of the claims. ("Foreward: Federal Class Actions After 30 Years" (1996) 71: 1 N. YU. L. Rev. 1 at 2) 

[footnote omitted]. 

44 Much anxiety has developed in the United States in relation to "strike suits" that have been "filed solely for their settlement 

value ... " (John Avery, "Securities Litigation Reform: The Long and Winding Road to the Private Securities Litigation Reform 

Act of 1995" ( 1996) 51 Bus. Law. 335 at 337). As Elliott J. Weiss puts it: 
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securities class actions, particularly those alleging open market fraud, had taken on such an appearance of impropriety that 

they were especially vulnerable to attack .... [A] relatively small number of plaintiffs' attorneys regularly were filing class 

actions only hours or days after the disclosure of information that precipitated a major move in the price of a corporation's 

stock. It seemed apparent, even to people sympathetic to claims of open market fraud, that the moving force behind most 

class actions was not investors aggrieved by the defendants' alleged misrepresentations but plaintiffs' attorneys seeking to 

earn potentially large contingent fees. The investors in whose names class action [sic] were filed were mere figureheads; 

their function was to provide these attorneys with "the key to the courthouse." ("Comment: The Impact to Date of the Lead 

Plaintiff Provisions of the Private Securities Litigation Refonn Act" ( 1997) 39 Ariz. l. Rev. 561 at 561-562) [footnotes 

omitted]. 

45 After studying a sample of class action settlements, Professor Janet Cooper Alexander concluded that nearly all settlements 

resulting from securities class actions were not based on the merits of the cases involved. This situation was, in her view, 

unacceptable: 

A settlement process that does not take the merits into account poses a number of disturbing policy implications. Private 

enforcement of the securities laws through class action litigation is costly, both to the litigants and to the public. If cases are 

not resolved according to the merits, then we are not receiving the presumed benefits of this costly system of enforcement. 

A non-merits-based settlement regime also encourages the filing of more and weaker suits, while undercompensating 

actual victims of securities violations. ("Do the Merits Matter? A Study of Settlements in Securities Class Actions" (1991) 

43 Stan. L. Rev. 497 at 50 I) 

46 Because "strike suits" were becoming increasingly frequent in the field of securities litigation, American legislators 

found it necessary to address perceived abuses to the class-action mechanism by adopting new legislation. The chief aim of 

the new legislation was to wrest control of the class-action mechanism from entrepreneurial lawyers and nominal plaintiffs. 

John Avery's article, cited above, reviews the developments that led to this substantial legislative response, which involved 

the introduction of two new federal statutes: The Private Securities Litigation Reform Act of 1995, Pub. L. No. 104-67, 109 

Stat. 737 ( 1995) (codified as amended in scattered sections of 15 U.S.C.) [hereinafter Reform Act] and the Securities Litigation 

Uniform Standards Act of 1998, Pub. L. No. 105-353, 112 Stat. 3227 (1998) (to be codified in scattered sections of 15 U.S.C.) 

[hereinafter Unified Standards Act]. See generally: David M. Levine and Adam C. Pritchard, "The Securities Litigation Uniform 

Standards Act of 1988: The Sun Sets on California's Blue Sky Laws" ( 1998) 54 Bus. Law I at 1-2; Richard H. Walker, David 

M. Levine and Adam C. Pritchard, "The New Securities Class Action: Federal Obstacles, State Detours" ( 1997) 39 Ariz. l. 

Rev. 641 at 643; and Professor Jill E. Fisch, "Class Action Reform: Lessons from Securities Litigation" (1997) 39 Ariz. L. Rev. 

533. Although the efforts at reform have not eliminated the problem of "strike actions," the initiatives are indicative of the need 

for court supervision of class action settlements. 

47 In requiring a mandatory inquiry by the court at the conclusion of each attempted class action, Rule 11 of the Reform Act 

allows for sanctions to be imposed on plaintiffs and lawyers who have brought forward frivolous suits. All of the procedural 

changes in the Reform Act, but perhaps especially the alteration to Rule 11 in the securities law context, have enhanced the 

supervisory responsibilities of courts that preside over securities class actions. 

48 As Professor James D. Cox states: "In each of these developments the Reform Act calls for more aggressive supervision of 

the class action by the court" ("Making Securities Fraud Class Actions Virtuous" (1997) 39 Ariz. L. Rev. 498 at 523) [hereinafter 

Making Class Actions Virtuous]. 

49 With respect to Rule 11, Professor Cox added the following observation: 

In the case of a "substantial failure of any complaint to comply with any requirement of Rule 1 l(b ),"the court must impose 

a sanction which is presumed be [sic] "an award to the opposing party of the reasonable attorney fees and other expenses 

incurred in the action." Congress, in enacting this provision, expressed its clear intent for the courts to be tougher on 

those who file frivolous securities actions than they had been previously or is called for under Rule 11 in other types of 
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litigation .... By far the largest change in the operation of Rule 11 in securities litigation is that the prospect of a sanction is 

not dependent on the motion of an opposing counsel and there is no opportunity to cure the situation by withdrawing the 

complaint or motion as there is under current Rule 11 which after the 1993 amendment provides a 21-day notice period 

during which time the object of the sanction can amend or withdraw the complaint or motion. (Making Class Actions 

Virtuous, supra at 522) [footnotes omitted] 

50 What bears emphasizing is that, under Rule 11 of the Reform Act, class actions in the U.S. do involve court approval of 

settlements. Under the Reform Act, the court's supervisory powers are visibly strengthened. 

51 As the American experience suggests, "strike suits," which are lawyer rather than client driven, are disconcerting for two 

reasons. First, they often severely and unacceptably interfere with standard corporate governance practices, creating unnecessary 

inefficiencies and bypassing existing regulatory devices. 

52 Second, "strike suits" may effectively transform the class-action mechanism from a shield into a sword. When fashioned 

into a sword by profit-motivated lawyers and shareholder-plaintiffs posing as class representatives, the class proceeding 

becomes a means of harassing corporate defendants. Such harassment constitutes an abuse of process and a violation of the 

very goals that the class-action mechanism is expected to further. 

The Plaintiff's Class Proceeding 

53 Mr. Epstein's purpose in using the class proceeding is certainly raised as an issue in the instant case. Mr. Justice 

Blair observed that "[c]lass action proceedings and the statutory procedure created for dealing with and approving corporate 

arrangements are two quite different procedures with two quite different purposes": First Marathon Inc., supra para. 11. While 

a class proceeding founded upon an oppression action under the Canada Business Corporations Act, R.S.C. 1985, c. C-44 may 

be maintained [see Stern v. Jmasco Ltd. (November 8, 1999), Doc. 99-CV-17511 OCP (Ont. S.C.J.)], the instant case in reality 

raises different issues: it asks whether one minor shareholder, with only a few shares, apparently motivated by an entrepreneurial 

lawyer, may attempt to interfere with corporate restructuring that is not objected to by any of the corporation's other shareholders. 

54 Eleven shareholders with between one-third and one-half of First Marathon's shares indicated through affidavit evidence 

presented before Blair J. that, in connection with the corporation's proposed restructuring, disclosure had been adequate. These 

shareholders indicated their willingness to proceed with the shareholders' meeting scheduled for August IO, 1999. The special 

shareholders' meeting on August 10, 1999, approved the Plan of Arrangement. No votes were cast against approval. No 

shareholder exercised his/her statutory right of dissent under s. 185 of the OBCA. Neither Mr. Epstein nor Mr. Klein brought 

his professed concerns to the shareholders' meeting for discussion. 

55 The disputants in this case arrived at the settlement, for which court approval is now sought, a few hours in advance of 

the "fairness hearing" before Mr. Justice Day on August 11, 1999, a hearing whose purpose was to get court approval for the 

merger. The record establishes that Mr. Klein threatened not only to raise his concerns about the Plan of Arrangement to Mr. 

Justice Day, but also to seek a delay in court approval. This risk provided an inducement to settle. 

56 Mr. Klein forwarded a factum by fax to the counsel for First Marathon and National Bank on August IO, 1999. The 

factum was prepared on behalf of Mr. Epstein as a respondent opposing the application by First Marathon for court approval 

of the Plan of Arrangement scheduled for the next day, August 11, 1999. In this factum, Mr. Epstein opposed approval of the 

transaction on the basis of the same concerns he had raised before Mr. Justice Blair in July. The factum stated that the evidence 

was not yet complete, implying that the question of court approval should at the least be delayed. The factum concluded with 

the submission that First Marathon had not established that the proposed Plan of Arrangement was "fair and reasonable." 

57 Counsel for Mr. Klein now submits that, because the proposed settlement does not adversely affect the rights of any 

class member, it should be approved. He submits that the Order of Mr. Justice Blair, which dismissed the application to set 

aside or vary the Interim Order, and the application seeking the appointment of a representative counsel, must be taken as 

primafacie correct. Similarly, the Order of Mr. Justice Day approving the arrangement must be taken as primafacie correct. 
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Hence, the argument goes, nothing in the settlement affects or purports to affect the rights of any class members other than 

the named plaintiff. 

58 In reality there are two possibilities. The first possibility is that Mr. Epstein's allegations in his pleading are frivolous and 

have no merit. The class proceeding is designed solely for the purpose of creating a perceived risk to the successful conclusion 

of the Plan of Arrangement and intended takeover of First Marathon. The calculation in launching the class proceeding is that a 

settlement of the dispute will have some value given that the completion of a $700 million transaction will be thrown into some 

jeopardy due to the confusion and uncertainty created by the lawsuit. The likelihood of settlement was enhanced by the publicity 

the newspapers gave to the lawsuit. At best, the commencement of the class proceeding constitutes a speculative venture. If there 

is not any real merit to the claim, then there is no settlement value based upon merit. The proceeding is in reality a "strike suit." 

59 The alternative possibility, necessarily asserted by Mr. Epstein and Mr. Klein, is that the class proceeding was commenced 

in good faith with honestly held concerns as to the merits of the terms of the proposed takeover. Mr. Epstein claims that the 

Plan of Arrangement is abusive of minority shareholder rights. 

60 The following question must then arise: how can a settlement in secrecy prior to the "fairness hearing" to consider 

approval of the Plan of Arrangement, conceivably advance the interests of the minority shareholders? The concerns expressed 

by Mr. Epstein in his Statement of Claim were not advanced at the shareholders' meeting just a few hours before the Settlement 

Agreement was signed. Mr. Epstein repeated these concerns in the factum presented to First Marathon just hours prior to 

the signing of the Settlement Agreement. This strategy of silence and secrecy was contrary to the interests of the minority 

shareholders. It was contrary to the interest of effective shareholder democracy, which is created when informed shareholders 

make decisions. Indeed, Mr. Klein agrees in the quoted clause 3 of the Settlement Agreement to be available outside the court 

room on August 11, 1999, at the hearing for court approval by Mr. Justice Day. Mr. Klein agrees to speak in favour of the 

Arrangement if called upon at the "fairness hearing." 

61 While the Settlement Agreement was made known to Mr. Justice Day, the parties to the Settlement Agreement agreed 

that the fact of the settlement and its terms would be kept secret from the putative class members. If there is any settlement 

value because of the merits of the class proceeding, then the putative class members would have a right to disclosure of the 

settlement. The class counsel should not be able to appropriate the entire settlement amount for himself. The settlement value 

is created by the fact it is a class (and not an individual) proceeding, albeit not yet certified. 

62 Mr. Klein's counsel, Mr. Baert, also submits that the proposed settlement is a reasonable response to Mr. Epstein's claim 

in the circumstances. He says that Mr. Epstein's potential costs exposure is substantial and that Mr. Epstein is personally liable 

to Mr. Klein for the legal fees and disbursements incurred in the action. Therefore, Mr. Baert argues, the settlement resolves 

these issues favourably from Mr. Epstein's standpoint. But even allowing (for the sake of argument for the moment) the point as 

to Mr. Epstein avoiding costs, the more fundamental question remains: ifthe concerns of Mr. Epstein in respect of the takeover 

of First Marathon have any perceived merit, how can a secret settlement be in the interest of any class member other than Mr. 

Epstein? Conversely, if the concerns of Mr. Epstein have no merit, the claim is frivolous and procedurally abusive, and there 

is no valid settlement value. 

63 Section 32(1) of the CPA states: 

An agreement respecting fees and disbursements between a solicitor and a representative party shall be in writing and shall, 

(a) state the terms under which fees and disbursements shall be paid; 

(b) give an estimate of the expected fee, whether contingent on success in the class proceeding or not; and 

(c) state the method by which payment is to be made, whether by lump sum, salary or otherwise. 

64 Section 32(2) provides that any such agreement is "not enforceable unless approved by the court, on the motion of the 

solicitor." Mr. Klein has not submitted any such agreement to this Court although invited by the Court to do so. Thus, one can 
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only speculate as to the terms of any agreement between Mr. Epstein and Mr. Klein as to the payment offees and disbursements. 

However, it seems very unlikely that any small shareholder in the position of Mr. Epstein would commence this class proceeding 

without a contingency fee arrangement, which would make the payment of any fees to his counsel dependent upon success. 

65 Subsection 32( 4) provides that, if an agreement is not approved, the court may "determine the amount owing," "direct a 

reference to determine the amount owing," or "direct that the amount owing be determined in any other manner." 

66 In the case at hand Mr. Klein is seeking to receive some $190,000.00 through the Settlement Agreement. However, 
although invited by the Court to do so, no bill of costs has been submitted by Mr. Klein for the Court's consideration. 

67 Section 33 of the CPA provides for contingency agreements--that is, for payment only in the event of success. While it 

is not disclosed to the Court whether any agreement exists in the case at hand that provides for payment only in the event of 

success, the Settlement Agreement makes it obvious there is no success. The settlement provides that no one other than Mr. 

Klein will receive any part of the proceeds. 

68 Abuse of the class-action process is not to be tolerated and costs can, in an appropriate case, be awarded against a person, 

even a non-party, instigating abusive proceedings. See Smith v. Canadian Tire Acceptance Ltd. (1994), 118 D.L.R. (4th) 238 

(Ont. Gen. Div.), affirmed (1995), 26 O.R. (3d) 95 (Ont. C.A.), leave to appeal to S.C.C. refused [ 1996] 3 S.C.R. xiii (S.C.C.) 
Bulletin of Proceedings (p. 1559). 

69 In my view, the plaintiff has not met the onus of satisfying the Court that the Settlement Agreement ought to be approved. 

On the contrary, I find that the record establishes the Court should disapprove of the proposed settlement. In my view, the 

plaintiffs class proceeding constitutes an example of litigation of the kind the CPA was never designed to reward. Approval 

of the settlement would violate the public-policy objectives underlying the Legislature's enactment of the CPA. The important 
policy objectives of the statute are to foster access to justice, judicial economy and behaviour modification. The plaintiffs 

class proceeding is counterproductive to all these objectives. Mr. Epstein's action is in the nature of a "strike suit" seen more 
commonly in the United States. 

70 While it may be true that there is not yet a flood of "strike suits" in Canada, the very vitality of the CPA depends on the 

court's ability to deal appropriately with "strike suits" like the one advanced by Mr. Epstein and Mr. Klein. 

71 The CPA provides authority for the judicial scrutiny and rejection of class-action settlements. As I indicated earlier in 

referring to the A G's Report, the Commission Report, and Hansard, the CPA was designed to cope with the problems inherent in 

"strike suits." The CPA provides the court with the discretion to reject proposed settlements that make a mockery of the public 

policy upon which Ontario's class proceedings legislation is based. 

72 This court has the authority under s. 29(2) of the CPA to reject any proposed settlement that constitutes an abuse of process 

or that is inconsistent with the purposes of the legislation. Moreover, apart from its statutory authority under s. 29, this court 

possesses the inherent jurisdiction to prevent an abuse of process. This inherent jurisdiction is commented upon by Freedman 
C.J.M. in Montreal Trust Co. v. Churchill Forest Industries (Man.) Ltd. (1971), 21 D.L.R. (3d) 75 (Man. C.A.), at pp. 80-1. 

Freedman C.J .M. observes that "inherent jurisdiction is frequently invoked to prevent abuse of the process of a Court by staying 

or dismissing a vexatious action .... (p. 80); that "[i]nherent jurisdiction is derived not from any statute or rule but from the very 

nature of the Court as a superior Court of law ... "; and that "[i]nherentjurisdiction cannot, of course, be exercised so as to conflict 

with a statute or rule .... [I]t is a special and extraordinary power, it should be exercised only sparingly and in a clear case" (p. 81 ). 

73 In Royal Oak Mines Inc., Re ( 1999), 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial List]), at para. 4, Mr. Justice Farley 

further emphasizes the required compatibility between statutory authority and the exercise of inherent jurisdiction: "inherent 

jurisdiction is not limitless; if the legislative body has not left a functional gap or vacuum, then inherent jurisdiction should 

not be brought into play." In supporting this view, Mr. Justice Farley cites a helpful passage from Halsbury's (4th ed., vol. 

37, para. 14): 
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In sum, it may be said that the inherent jurisdiction of the court is a virile and viable doctrine, and has been defined as 

being the reserve or fund of powers, a residual source of powers, which the court may draw upon as necessary whenever it 

is just or equitable to do so, in particular to ensure the observation of the due process of law, to prevent improper vexation 

or oppression, to do justice between the parties and to secure a fair trial between them. 

74 In the instant case, which is a clear one, I find that this court has the authority under s. 29(2) of the CPA to dismiss the 

settlement proposal advanced by the parties. Moreover, apart from the authority invested in this court under s. 29, the court 

may, if necessary, draw upon its inherent jurisdiction, as described above, to dismiss the settlement proposal, since it constitutes 

an abuse of the substance and procedure of the CPA. This is a case in which inherent jurisdiction may be exercised in a fashion 
compatible with statutory authority. 

75 The court's duty to evaluate and rule upon the proposed settlement plan in the instant case is analogous to the court's duty in 

Olympia & York Developments Ltd. v. Royal Trust Co. ( 1993). 12 O.R. (3d) 500 (Ont. Gen. Div.) [hereinafter Olympia & York 

Developmellfs Ltd.], to evaluate a proposed plan of compromise or arrangement under the Companies' Creditors Arrangement 

Act, R.S.C. 1985, c. C-36 [hereinafter CCAA]. In Olympia & York Developments Ltd, supra, Mr. Justice R.A. Blair discusses 

the "general principles to be applied in the exercise of the court's discretion ... " In evaluating the plan proposed in that case, he 

stated that the plan must comply strictly with statutory requirements; that the proposed plan must not be tainted by conduct that 

is not authorized by the CCAA; and that the plan should be fair and reasonable. These same principles, if one substitutes the 

CPA for the CCAA, offer some guidance as to the proper exercise of judicial discretion in the case at bar. 

76 In exercising either the judicial discretion conferred upon me by s. 29 of the CPA or this court's inherent jurisdiction 

to address instances of procedural abuse, I have determined that the settlement proposal advanced by the parties should be 

dismissed. In rejecting the proposal, I am cognizant of the fact that approving a settlement tainted by bad faith or unethical 

behaviour would constitute an abuse of judicial discretion. In Greenspun v. Bogan. 492 F.2d 375 (U.S. l st Cir. 1974), at p. 381, 

in a passage cited with approval in Dahhs, supra, by Mr. Justice Sharpe, it was stated that "when one side is so obviously correct 

in its assertions of law and fact that it would be clearly unreasonable to require it to compromise in the extent of the settlement, 

... to approve the settlement would be an abuse of discretion." It would be an abuse of judicial discretion in the instant case to 

approve of the compromise represented by the proposed settlement. 

77 Counsel for Mr. Klein submits that, if approval of the settlement is not forthcoming under s. 29(2) of the CPA, then, 

alternatively, the Court should still dismiss the class proceeding under s. 249(2) of the OBCA, as requested in the Notice of 

Motion. The Settlement Agreement is structured in such a way that Mr. Klein is to receive his $190,000.00 simply upon the 

action being dismissed without costs. 

78 As I have said, approval of the settlement under the CPA is a pre-condition to dismissal of the class proceeding. A 

settlement that cannot gain Court approval to depart through the front door of the CPA cannot avoid scrutiny by escaping 

through some back door exit. I do not approve of the settlement on the basis of the terms set forth in the Settlement Agreement. 

Disposition 

79 On the facts of the instant case, I hold that it is appropriate to deny the motion seeking court approval of the settlement. 

In view of the court's supervisory mandate under section 29(2) the CPA and the important policy objectives that the statute is 
intended to serve, I do not give court approval to the terms of the Settlement Agreement. I exercise my authority and discretion 

under s. 29( 1) of the CPA to order that the proceeding be dismissed without costs and on the basis and condition there is to be 
no payment of any monies to Klein Lyons, under the Settlement Agreement or otherwise, as a consequence of the dismissal 

of the action. 

Motion dismissed. 
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Generally referred to 

MOTION by insolvent corporation for court approval of settlement agreement under Companies' Creditors Arrangement Act. 

Morawetz J.: 

Introduction 

On January 14, 2009, Nortel Networks Corporation ("NNC"), Nortel Networks Limited "(NNL"), Nortel Networks 

Global Corporation, Nortel Networks International Corporation and Nortel Networks Technology Corporation (collectively, 

the "Applicants") were granted a stay of proceedings pursuant to the Companies' Creditors Arrangement Act ("CCAA") and 

Ernst & Young Inc. was appointed as Monitor. 

2 The Applicants have historically operated a number of pension, benefit and other plans (both funded and unfunded) for 

their employees and pensioners, including: 

(i) Pension benefits through two registered pension plans, the Nortel Networks Limited Managerial and Non-Negotiated 

Pension Plan and the Nortel Networks Negotiated Pension Plan (the "Pension Plans"); and 

(ii) Medical, dental, life insurance, long-term disability and survivor income and transition benefits paid, except for survivor 

termination benefits, through Nortel's Health and Welfare Trust (the "HWT"). 

3 Since the CCAA filing, the Applicants have continued to provide medical, dental and other benefits, through the HWT, to 

pensioners and employees on long-term disability ("Former and LTD Employees") and active employees ("HWT Payments") 

and have continued all current service contributions and special payments to the Pension Plans ("Pension Payments"). 

4 Pension Payments and HWT Payments made by the Applicants to the Former and LTD Employees while under CCAA 

protection are largely discretionary. As a result of Nortel's insolvency and the significant reduction in the size of Nortel's 

operations, the unfortunate reality is that, at some point, cessation of such payments is inevitable. The Applicants have attempted 

to address this situation by entering into a settlement agreement (the "Settlement Agreement") dated as of February 8, 20 l 0, 

among the Applicants, the Monitor, the Former Employees' Representatives (on their own behalf and on behalf of the parties they 

represent), the LTD Representative (on her own behalf and on behalf of the parties she represents), Representative Settlement 

Counsel and the CAW-Canada (the "Settlement Parties"). 

5 The Applicants have brought this motion for approval of the Settlement Agreement. From the standpoint of the Applicants, 

the purpose of the Settlement Agreement is to provide for a smooth transition for the termination of Pension Payments and 

HWT Payments. The Applicants take the position that the Settlement Agreement represents the best efforts of the Settlement 

Parties to negotiate an agreement and is consistent with the spirit and purpose of the CCAA. 

6 The essential terms of the Settlement Agreement are as follows: 

(a) until December 31, 2010, medical, dental and life insurance benefits will be funded on a pay-as-you-go basis to the 

Former and LTD Employees; 

(b) until December 31, 20 l 0, LTD Employees and those entitled to receive survivor income benefits will receive income 

benefits on a pay-as-you-go basis; 

( c) the Applicants will continue to make current service payments and special payments to the Pension Plans in the same 

manner as they have been doing over the course of the proceedings under the CCAA, through to March 31, 20 l 0, in the 
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aggregate amount of $2,216,254 per month and that thereafter and through to September 30, 2010, the Applicants shall 

make only current service payments to the Pension Plans, in the aggregate amount of$379,837 per month; 

(d) any allowable pension claims, in these or subsequent proceedings, concerning any Nortel Worldwide Entity, including 

the Applicants, shall rank pari passu with ordinary, unsecured creditors of Nortel, and no part of any such HWT claims 

shall rank as a preferential or priority claim or shall be the subject of a constructive trust or trust of any nature or kind; 

( e) proofs of claim asserting priority already filed by any of the Settlement Parties, or the Superintendent on behalf of the 

Pension Benefits Guarantee Fund are disallowed in regard to the claim for priority; 

(f) any allowable HWT claims made in these or subsequent proceedings shall rank pari passu with ordinary unsecured 

creditors of Nortel; 

(g) the Settlement Agreement does not extinguish the claims of the Former and LTD Employees; 

(h) Nortel and, inter alia, its successors, advisors, directors and officers, are released from all future claims regarding 

Pension Plans and the HWT, provided that nothing in the release shall release a director of the Applicants from any matter 

referred to in subsection 5 .1 (2) of the CCAA or with respect to fraud on the part of any Releasee, with respect to that 

Releasee only; 

(i) upon the expiry of all appeals and rights of appeal in respect thereof, Representative Settlement Counsel will withdraw 

their application for leave to appeal the decision of the Court of Appeal, dated November 26, 2009, to the Supreme Court 

of Canada on a with prejudice basis; 1 

(j) a CCAA plan of arrangement in the Nortel proceedings will not be proposed or approved if that plan does not treat the 

Pension and HWT claimants pari passu to the other ordinary, unsecured creditors ("Clause H. l "); and 

(k) ifthere is a subsequent amendment to the Bankruptcy and Insolvency Act ("BIA") that "changes the current, relative 

priorities of the claims against Nortel, no party is precluded by this Settlement Agreement from arguing the applicability" 

of that amendment to the claims ceded in this Agreement ("Clause H.2"). 

7 The Settlement Agreement does not relate to a distribution of the HWT as the Settlement Parties have agreed to work 

towards developing a Court-approved distribution of the HWT corpus in 2010. 

8 The Applicants' motion is supported by the Settlement Parties and by the Board of Directors of Nortel. 

9 The Official Committee of Unsecured Creditors of Nortel Networks Inc. ("UCC"), the informal Nortel Noteholder Group 

(the "Noteholders"), and a group of 37 LTD Employees (the "Opposing LTD Employees") oppose the Settlement Agreement. 

10 The UCC and Noteholders oppose the Settlement Agreement, principally as a result of the inclusion of Clause H.2. 

11 The Opposing LTD Employees oppose the Settlement Agreement, principally as a result of the inclusion of the third 

party releases referenced in [6h] above. 

The Facts 

A. Status of Nortel's Restructuring 

12 Although it was originally hoped that the Applicants would be able to restructure their business, in June 2009 the decision 

was made to change direction and pursue sales of Nortel's various businesses. 

13 In response to Nortel's change in strategic direction and the impending sales, Nortel announced on August 14, 2009 a 

number of organizational updates and changes including the creation of groups to support transitional services and management 

during the sales process. 
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14 Since June 2009, Nortel has closed two major sales and announced a third. As a result of those transactions, approximately 

13,000 Nortel employees have been or will be transferred to purchaser companies. That includes approximately 3,500 Canadian 

employees. 

15 Due to the ongoing sales of Nortel's business units and the streamlining of Nortel's operations, it is expected that by the 

close of2010, the Applicants' workforce will be reduced to only 475 employees. There is a need to wind-down and rationalize 

benefits and pension processes. 

16 Given Nortel's insolvency, the significant reduction in Nortel's operations and the complexity and size of the Pension 

Plans, both Nortel and the Monitor believe that the continuation and funding of the Pension Plans and continued funding of 

medical, dental and other benefits is not a viable option. 

B. The Settlement Agreement 

17 On February 8, 2010 the Applicants announced that a settlement had been reached on issues related to the Pension Plans, 

and the HWT and certain employment related issues. 

18 Recognizing the importance of providing notice to those who will be impacted by the Settlement Agreement, including 

the Former Employees, the LTD Employees, unionized employees, continuing employees and the provincial pension plan 

regulators ("Affected Parties"), Nortel brought a motion to this Court seeking the approval ofan extensive notice and opposition 

process. 

19 On February 9, 2010, this Court approved the notice program for the announcement and disclosure of the Settlement 

(the "Notice Order"). 

20 As more fully described in the Monitor's Thirty-Sixth, Thirty-Ninth and Thirty-Ninth Supplementary Reports, the 

Settlement Parties have taken a number of steps to notify the Affected Parties about the Settlement. 

21 In addition to the Settlement Agreement, the Applicants, the Monitor and the Superintendent, in his capacity as 

administrator of the Pension Benefits Guarantee Fund, entered into a letter agreement on February 8, 2010, with respect to 

certain matters pertaining to the Pension Plans (the "Letter Agreement"). 

22 The Letter Agreement provides that the Superintendent will not oppose an order approving the Settlement Agreement 

("Settlement Approval Order"). Additionally, the Monitor and the Applicants will take steps to complete an orderly transfer 

of the Pension Plans to a new administrator to be appointed by the Superintendent effective October 1, 2010. Finally, the 

Superintendent will not oppose any employee incentive program that the Monitor deems reasonable and necessary or the creation 

of a trust with respect to claims or potential claims against persons who accept directorships of a Nortel Worldwide Entity in 

order to facilitate the restructuring. 

Positions of the Parties on the Settlement Agreement 

The Applicants 

23 The Applicants take the position that the Settlement is fair and reasonable and balances the interests of the parties and 

other affected constituencies equitably. In this regard, counsel submits that the Settlement: 

(a) eliminates uncertainty about the continuation and termination of benefits to pensioners, LTD Employees and survivors, 

thereby reducing hardship and disruption; 

(b) eliminates the risk of costly and protracted litigation regarding Pension Claims and HWT Claims, leading to reduced 

costs, uncertainty and potential disruption to the development of a Plan; 

(c) prevents disruption in the transition of benefits for current employees; 
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(d) provides early payments to terminated employees in respect of their termination and severance claims where such 

employees would otherwise have had to wait for the completion of a claims process and distribution out of the estates; 

(e) assists with the commitment and retention ofremaining employees essential to complete the Applicants' restructuring; 

and 

(f) does not eliminate Pension Claims or HWT Claims against the Applicants, but maintains their quantum and validity 

as ordinary and unsecured claims. 

24 Alternatively, absent the approval of the Settlement Agreement, counsel to the Applicants submits that the Applicants 

are not required to honour such benefits or make such payments and such benefits could cease immediately. This would cause 

undue hardship to beneficiaries and increased uncertainty for the Applicants and other stakeholders. 

25 The Applicants state that a central objective in the Settlement Agreement is to allow the Former and LTD Employees 

to transition to other sources of support. 

26 In the absence of the approval of the Settlement Agreement or some other agreement, a cessation of benefits will occur 

on March 3 I, 20 I 0 which would have an immediate negative impact on Former and LTD Employees. The Applicants submit 

that extending payments to the end of 2010 is the best available option to allow recipients to order their affairs. 

27 Counsel to the Applicants submits that the Settlement Agreement brings Nortel closer to finalizing a plan of arrangement, 

which is consistent with the sprit and purpose of the CCAA. The Settlement Agreement resolves uncertainties associated with the 

outstanding Former and LTD Employee claims. The Settlement Agreement balances certainty with clarity, removing litigation 

risk over priority of claims, which properly balances the interests of the parties, including both creditors and debtors. 

28 Regarding the priority of claims going forward, the Applicants submit that because a deemed trust, such as the HWT, is 

not enforceable in bankruptcy, the Former and LTD Employees are by default pari passu with other unsecured creditors. 

29 In response to the Noteholders' concern that bankruptcy prior to October 2010 would create pension liabilities on the 

estate, the Applicants committed that they would not voluntarily enter into bankruptcy proceedings prior to October 2010. 

Further, counsel to the Applicants submits the court determines whether a bankruptcy order should be made if involuntary 

proceedings are commenced. 

30 Further, counsel to the Applicants submits that the court has the jurisdiction to release third parties under a Settlement 

Agreement where the releases (1) are connected to a resolution of the debtor's claims, (2) will benefit creditors generally and 

(3) are not overly broad or offensive to public policy. See ATB Financial v. Metcalfe & Mansfield Alternative Investments II 

Corp. (2008), 92 O.R. (3d) 513 (Ont. C.A.), [A1ctcalfe] at para. 71, leave to appeal refused, (S.C.C.) and Grace Canada Inc .. 

Re (Ont. S.C.J. [Commercial List]) [Grace 2008] at para. 40. 

31 The Applicants submit that a settlement of the type put forward should be approved if it is consistent with the spirit 

and purpose of the CCAA and is fair and reasonable in all the circumstances. Elements of fairness and reasonableness include 

balancing the interests of parties, including any objecting creditor or creditors, equitably (although not necessarily equally); 

and ensuring that the agreement is beneficial to the debtor and its stakeholders generally, as per Air Canada, Re (Ont. S.C.J. 

[Commercial List]) [Air Canada]. The Applicants assert that this test is met. 

The Monitor 

32 The Monitor supports the Settlement Agreement, submitting that it is necessary to allow the Applicants to wind down 

operations and to develop a plan of arrangement. The Monitor submits that the Settlement Agreement provides certainty, and 

does so with input from employee stakeholders. These stakeholders are represented by Employee Representatives as mandated 

by the court and these Employee Representatives were given the authority to approve such settlements on behalf of their 

constituents. 
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33 The Monitor submits that Clause H.2 was bargained for, and that the employees did give up rights in order to have that 

clause in the Settlement Agreement; particularly, it asserts that Clause H.1 is the counterpoint to Clause H.2. In this regard, 

the Settlement Agreement is fair and reasonable. 

34 The Monitor asserts that the court may either (I) approve the Settlement Agreement, (2) not approve the Settlement 

Agreement, or (3) not approve the Settlement Agreement but provide practical comments on the applicability of Clause H.2. 

Former and LTD Employees 

35 The Former Employees' Representatives' constituents number an estimated 19,458 people. The LTD Employees number 

an estimated 350 people between the LTD Employee's Representative and the CAW-Canada, less the 37 people in the Opposing 

LTD Employee group. 

36 Representative Counsel to the Former and LTD Employees acknowledges that Nortel is insolvent, and that much 

uncertainty and risk comes from insolvency. They urge that the Settlement Agreement be considered within the scope of this 

reality. The alternative to the Settlement Agreement is costly litigation and significant uncertainty. 

37 Representative Counsel submits that the Settlement Agreement is fair and reasonable for all creditors, but especially 

the represented employees. Counsel notes that employees under Nortel are unique creditors under these proceedings, as they 

are not sophisticated creditors and their personal welfare depends on receiving distributions from Nortel. The Former and LTD 

Employees assert that this is the best agreement they could have negotiated. 

38 Representative Counsel submits that bargaining away of the right to litigate against directors and officers of the corporation, 

as well at the trustee of the HWT, are examples of the concessions that have been made. They also point to the giving up of 

the right to make priority claims upon distribution of Nortel's estate and the HWT, although the claim itself is not extinguished. 

In exchange, the Former and LTD Employees will receive guaranteed coverage until the end of 2010. The Former and LTD 

Employees submit that having money in hand today is better than uncertainty going forward, and that, on balance, this Settlement 

Agreement is fair and reasonable. 

39 In response to allegations that third party releases unacceptably compromise employees' rights, Representative Counsel 

accepts that this was a concession, but submits that it was satisfactory because the claims given up are risky, costly and very 

uncertain. The releases do not go beyond s. 5 .1 (2) of the CCAA, which disallows releases relating to misrepresentations and 

wrongful or oppressive conduct by directors. Releases as to deemed trust claims are also very uncertain and were acceptably 

given up in exchange for other considerations. 

40 The Former and LTD Employees submit that the inclusion of Clause H.2 was essential to their approval of the Settlement 

Agreement. They characterize Clause H.2 as a no prejudice clause to protect the employees by not releasing any future potential 

benefit. Removing Clause H.2 from the Settlement Agreement would be not the approval of an agreement, but rather the creation 

of an entirely new Settlement Agreement. Counsel submits that without Clause H.2, the Former and LTD Employees would 

not be signatories. 

CAW 

41 The CAW supports the Settlement Agreement. It characterizes the agreement as Nortel's recognition that it has a moral and 

legal obligation to its employees, whose rights are limited by the laws in this country. The Settlement Agreement temporarily 

alleviates the stress and uncertainty its constituents feel over the winding up of their benefits and is satisfied with this result. 

42 The CAW notes that some members feel they were not properly apprised of the facts, but all available information has 

been disclosed, and the concessions made by the employee groups were not made lightly. 

Board of Directors 
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43 The Board of Directors of Nortel supports the Settlement Agreement on the basis that it is a practical resolution with 

compromises on both sides. 

Opposing LTD Employees 

44 Mr. Rochon appeared as counsel for the Opposing LTD Employees, notwithstanding that these individuals did not opt out 

of having Representative Counsel or were represented by the CAW. The submissions of the Opposing LTD Employees were 

compelling and the court extends it appreciation to Mr. Rochon and his team in co-ordinating the representatives of this group. 

45 The Opposing LTD Employees put forward the position that the cessation of their benefits will lead to extreme 

hardship. Counsel submits that the Settlement Agreement conflicts with the spirit and purpose of the CCAA because the LTD 

Employees are giving up legal rights in relation to a $100 million shortfall of benefits. They urge the court to consider the 

unique circumstances of the LTD Employees as they are the people hardest hit by the cessation of benefits. 

46 The Opposing LTD Employees assert that the HWT is a true trust, and submit that breaches of that trust create liabilities 

and that the claim should not be released. Specifically, they point to a $37 million shortfall in the HWT that they should be 

able to pursue. 

47 Regarding the third party releases, the Opposing LTD Employees assert that Nortel is attempting to avoid the distraction 

of third party litigation, rather than look out for the best interests of the Former and LTD Employees. The Opposing LTD 

Employees urge the court not to release the only individuals the Former and LTD Employees can hold accountable for any 

breaches of trust. Counsel submits that Nortel has a common law duty to fund the HWT, which the Former and LTD Employees 

should be allowed to pursue. 

48 Counsel asserts that allowing these releases (a) is not necessary and essential to the restructuring of the debtor, (b) does 

not relate to the insolvency process, (c) is not required for the success of the Settlement Agreement, (d) does not meet the 

requirement that each party contribute to the plan in a material way and ( e) is overly broad and therefore not fair and reasonable. 

49 Finally, the Opposing LTD Employees oppose the pari passu treatment they will be subjected to under the Settlement 

Agreement, as they have a true trust which should grant them priority in the distribution process. Counsel was not able to 

provide legal authority for such a submission. 

50 A number of Opposing LTD Employees made in person submissions. They do not share the view that Nortel will act 

in their best interests, nor do they feel that the Employee Representatives or Representative Counsel have acted in their best 

interests. They shared feelings ofuncertainty, helplessness and despair. There is affidavit evidence that certain individuals will 

be unable to support themselves once their benefits run out, and they will not have time to order their affairs. They expressed 

frustration and disappointment in the CCAA process. 

ucc 

51 The UCC was appointed as the representative for creditors in the U.S. Chapter 11 proceedings. It represents creditors 

who have significant claims against the Applicants. The UCC opposes the motion, based on the inclusion of Clause H.2, but 

otherwise the UCC supports the Settlement Agreement. 

52 Clause H.2, the UCC submits, removes the essential element of finality that a settlement agreement is supposed to include. 

The UCC characterizes Clause H.2 as a take back provision; if activated, the Former and LTD Employees have compromised 

nothing, to the detriment ofother unsecured creditors. A reservation ofrights removes the finality of the Settlement Agreement. 

53 The UCC claims it, not Nortel, bears the risk of Clause H.2. As the largest unsecured creditor, counsel submits that a 

future change to the BIA could subsume the UCC's claim to the Former and LTD Employees and the UCC could end up with 

nothing at all, depending on Nortel's asset sales. 
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Note holders 

54 The Noteholders are significant creditors of the Applicants. The Noteholders oppose the settlement because of Clause 

H.2, for substantially the same reasons as the UCC. 

55 Counsel to the Noteholders submits that the inclusion of H.2 is prejudicial to the non-employee unsecured creditors, 

including the Noteholders. Counsel submits that the effect of the Settlement Agreement is to elevate the Former and LTD 

Employees, providing them a payout of$57 million over nine months while everyone else continues to wait, and preserves their 

rights in the event the laws are amended in future. Counsel to the Noteholders submits that the Noteholders forego millions of 

dollars while remaining exposed to future claims. 

56 The Noteholders assert that a proper settlement agreement must have two elements: a real compromise, and resolution 

of the matters in contention. In this case, counsel submits that there is no resolution because there is no finality in that Clause 

H.2 creates ambiguity about the future. The very object of a Settlement Agreement, assert the Noteholders, is to avoid litigation 

by withdrawing claims, which this agreement does not do. 

Superintendent 

57 The Superintendent does not oppose the relief sought, but this position is based on the form of the Settlement Agreement 
that is before the Court. 

Northern Trust 

58 Northern Trust, the trustee of the pension plans and HWT, takes no position on the Settlement Agreement as it takes 

instructions from Nortel. Northern Trust indicates that an oversight left its name off the third party release and asks for an 

amendment to include it as a party released by the Settlement Agreement. 

Law and Analysis 

A. Representation and Notice Were Proper 

59 It is well settled that the Former Employees' Representatives and the LTD Representative (collectively, the "Settlement 

Employee Representatives") and Representative Counsel have the authority to represent the Former Employees and the LTD 

Beneficiaries for purposes of entering into the Settlement Agreement on their behalf: see Grace 2008, supra at para 32. 

60 The court appointed the Settlement Employee Representatives and the Representative Settlement Counsel. These 

appointment orders have not been varied or appealed. Unionized employees continue to be represented by the CAW. The Orders 

appointing the Settlement Employee Representatives expressly gave them authority to represent their constituencies "for the 

purpose of settling or compromising claims" in these Proceedings. Former Employees and LTD Employees were given the right 

to opt out of their representation by Representative Settlement Counsel. After provision of notice, only one former employee 

and one active employee exercised the opt-out right. 

B. Effect of the Settlement Approval Order 

61 In addition to the binding effect of the Settlement Agreement, many additional parties will be bound and affected by the 

Settlement Approval Order. Counsel to the Applicants submits that the binding nature of the Settlement Approval Order on all 

affected parties is a crucial element to the Settlement itself. In order to ensure all Affected Parties had notice, the Applicants 

obtained court approval of their proposed notice program. 

62 Even absent such extensive noticing, virtually all employees of the Applicants are represented in these proceedings. 

In addition to the representative authority of the Settlement Employee Representatives and Representative Counsel as noted 
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above, Orders were made authorizing a Nortel Canada Continuing Employees' Representative and Nortel Canada Continuing 

Employees' Representative Counsel to represent the interests of continuing employees on this motion. 

63 I previously indicated that "the overriding objective of appointing representative counsel for employees is to ensure that 

the employees have representation in the CCAA process": Nortel Network5 Co11J., Re (Ont. S.C.J. [Commercial List]) at para 

16. I am satisfied that this objective has been achieved. 

64 The Record establishes that the Monitor has undertaken a comprehensive notice process which has included such notice 

to not only the Former Employees, the LTD Employees, the unionized employees and the continuing employees but also the 

provincial pension regulators and has given the opportunity for any affected person to file Notices of Appearance and appear 

before this court on this motion. 

65 I am satisfied that the notice process was properly implemented by the Monitor. 

66 I am satisfied that Representative Counsel has represented their constituents' interests in accordance with their mandate, 

specifically, in connection with the negotiation of the Settlement Agreement and the draft Settlement Approval Order and 

appearance on this Motion. There have been intense discussions, correspondence and negotiations among Representative 

Counsel, the Monitor, the Applicants, the Superintendent, counsel to the Board of the Applicants, the Noteholder Group and 

the Committee with a view to developing a comprehensive settlement. NCCE's Representative Counsel have been apprised of 

the settlement discussions and served with notice of this Motion. Representatives have held Webinar sessions and published 

press releases to inform their constituents about the Settlement Agreement and this Motion. 

C. Jurisdiction to Approve the Settlement Agreement 

67 The CCAA is a flexible statute that is skeletal in nature. It has been described as a "sketch, an outline, a supporting 

framework for the resolution of corporate insolvencies in the public interest". Nortel Networks Corp., Re (Ont. S.C.J. 

[Commercial List]) at paras. 28-29, citing Metcalfe, supra, at paras. 44 and 61. 

68 Three sources for the court's authority to approve pre-plan agreements have been recognized: 

(a) the power of the court to impose terms and conditions on the granting ofa stay under s. 11(4) of the CCAA; 

(b) the power of the court to make an order "on such terms as it may impose" pursuant to s. 11(4) of the CCAA; and 

(c) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in order to give effect to its objects: see Nortel 

Networks Cmp., Re (Ont. S.C.J. [Commercial List]) at para. 30, citing Canadian Red Cross Society I Societe Canadienne 

de la Croix-Rouge, Re (Ont. Gen. Div. [Commercial List]) [Canadian Red Cross] at para. 43; Metcalfe, supra at para. 44. 

69 In Ste/co Inc., Re (2005), 78 O.R. (3d) 254 (Ont. C.A.), the Ontario Court of Appeal considered the court's jurisdiction 

under the CCAA to approve agreements, determining at para. 14 that it is not limited to preserving the status quo. Further, 

agreements made prior to the finalization of a plan or compromise are valid orders for the court to approve: Grace 2008, supra 

at para. 34. 

70 In these proceedings, this court has confirmed its jurisdiction to approve major transactions, including settlement 

agreements, during the stay period defined in the Initial Order and prior to the proposal of any plan of compromise or 

arrangement: see, for example, Nortel Networks Corp., Re (Ont. S.C.J. [Commercial List]); Nortel Networks Corp., Re (Ont. 

S.C.J. [Commercial List]) and Nortel Networks Corp., Re, 20 I 0 ONSC I 096 (Ont. S.C.J. [Commercial List]). 

71 I am satisfied that this court has jurisdiction to approve transactions, including settlements, in the course of overseeing 

proceedings during a CCAA stay period and prior to any plan of arrangement being proposed to creditors: see Calpine Canada 

Energy Ltd, Re (Alta. C.A. [In Chambers]) [Calpine] at para. 23, affirming (Alta. Q.B.); Canadian Red Cross, supra; Air 

Canada, supra; Grace 2008, supra, and Grace Canada Inc., Re (Ont. S.C.J. [Commercial List]) [Grace 2010], leave to appeal 

to the C.A. refused February 19, 20 l O; Nortel Networks Corp., Re, 20 I 0 ONSC I 096 (Ont. S.C.J. [Commercial List]). 
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D. Should the Settlement Agreement Be Approved? 

72 Having been satisfied that this court has the jurisdiction to approve the Settlement Agreement, I must consider whether 

the Settlement Agreement should be approved. 

73 A Settlement Agreement can be approved if it is consistent with the spirit and purpose of the CCAA and is fair and 

reasonable in all circumstances. What makes a settlement agreement fair and reasonable is its balancing of the interests of all 

parties; its equitable treatment of the parries, including creditors who are not signatories to a settlement agreement; and its 

benefit to the Applicant and its stakeholders generally. 

i) Sprit and Purpose 

74 The CCAA is a flexible instrument; part of its purpose is to allow debtors to balance the conflicting interests of stakeholders. 

The Former and LTD Employees are significant creditors and have a unique interest in the settlement of their claims. This 

Settlement Agreement brings these creditors closer to ultimate settlement while accommodating their special circumstances. It 
is consistent with the spirit and purpose of the CCAA. 

ii) Balancing of Parties' Interests 

75 There is no doubt that the Settlement Agreement is comprehensive and that it has support from a number of constituents 
when considered in its totality. 

76 There is, however, opposition from certain constituents on two aspects of the proposed Settlement Agreement: ( 1) the 

Opposing LTD Employees take exception to the inclusion of the third party releases; (2) the UCC and Noteholder Groups take 

exception to the inclusion of Clause H.2. 

Third Party Releases 

77 Representative Counsel, after examining documentation pertaining to the Pension Plans and HWT, advised the Former 

Employees' Representatives and Disabled Employees' Representative that claims against directors of Nortel for failing to 

properly fund the Pension Plans were unlikely to succeed. Further, Representative Counsel advised that claims against directors 

or others named in the Third Party Releases to fund the Pension Plans were risky and could take years to resolve, perhaps 

unsuccessfully. This assisted the Former Employees' Representatives and the Disabled Employees' Representative in agreeing 
to the Third Party Releases. 

78 The conclusions reached and the recommendations made by both the Monitor and Representative Counsel are consistent. 

They have been arrived at after considerable study of the issues and, in my view, it is appropriate to give significant weight 
to their positions. 

79 In Grace 1008, supra, and Grace 2010, supra, I indicated that a Settlement Agreement entered into with Representative 

Counsel that contains third party releases is fair and reasonable where the releases are necessary and connected to a resolution 

of claims against the debtor, will benefit creditors generally and are not overly broad or offensive to public policy. 

80 In this particular case, I am satisfied that the releases are necessary and connected to a resolution of claims against the 
Applicants. 

8 I The releases benefit creditors generally as they reduces the risk of litigation against the Applicants and their directors, 

protect the Applicants against potential contribution claims and indemnity claims by certain parties, including directors, officers 

and the HWT Trustee; and reduce the risk of delay caused by potentially complex litigation and associated depletion of assets 

to fund potentially significant litigation costs. 
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82 Further, in my view, the releases are not overly broad or offensive to public policy. The claims being released specifically 

relate to the subject matter of the Settlement Agreement. The parties granting the release receive consideration in the form of 

both immediate compensation and the maintenance of their rights in respect to the distribution of claims. 

Clause H.2 

83 The second aspect of the Settlement Agreement that is opposed is the provision known as Clause H.2. Clause H.2 provides 

that, in the event ofa bankruptcy of the Applicants, and notwithstanding any provision of the Settlement Agreement, ifthere are 

any amendments to the BIA that change the current, relative priorities of the claims against the Applicants, no party is precluded 

from arguing the applicability or non-applicability of any such amendment in relation to any such claim. 

84 The Noteholders and UCC assert that Clause H.2 causes the Settlement Agreement to not be a "settlement" in the true and 

proper sense of that term due to a lack of certainty and finality. They emphasize that Clause H.2 has the effect of undercutting 

the essential compromises of the Settlement Agreement in imposing an unfair risk on the non-employee creditors of NNL, 

including NNI, after substantial consideration has been paid to the employees. 

85 This position is, in my view, well founded. The inclusion of the Clause H.2 creates, rather than eliminates, uncertainty. 

It creates the potential for a fundamental alteration of the Settlement Agreement. 

86 The effect of the Settlement Agreement is to give the Former and LTD Employees preferred treatment for certain claims, 

notwithstanding that priority is not provided for in the statute nor has it been recognized in case law. In exchange for this 

enhanced treatment, the Fonner Employees and LTD Beneficiaries have made certain concessions. 

87 The Former and LTD Employees recognize that substantially all of these concessions could be clawed back through 

Clause H.2. Specifically, they acknowledge that future Pension and HWT Claims will rank pari passu with the claims of other 

ordinary unsecured creditors, but then go on to say that should the BIA be amended, they may assert once again a priority claim. 

88 Clause H.2 results in an agreement that does not provide certainty and does not provide finality of a fundamental priority 

issue. 

89 The Settlement Parties, as well as the Noteholders and the UCC, recognize that there are benefits associated with resolving 

a number of employee-related issues, but the practical effect of Clause H.2 is that the issue is not fully resolved. In my view, 

Clause H.2 is somewhat inequitable from the standpoint of the other unsecured creditors of the Applicants. If the creditors are 

to be bound by the Settlement Agreement, they are entitled to know, with certainty and finality, the effect of the Settlement 

Agreement. 

90 It is not, in my view, reasonable to require creditors to, in effect, make concessions in favour of the Former and LTD 

Employees today, and be subject to the uncertainty of unknown legislation in the future. 

91 One of the fundamental purposes of the CCAA is to facilitate a process for a compromise of debt. A compromise needs 

certainty and finality. Clause H.2 does not accomplish this objective. The inclusion of Clause H.2 does not recognize that at some 

point settlement negotiations cease and parties bound by the settlement have to accept the outcome. A comprehensive settlement 

of claims in the magnitude and complexity contemplated by the Settlement Agreement should not provide an opportunity to 

re-trade the deal after the fact. 

92 The Settlement Agreement should be fair and reasonable in all the circumstances. It should balance the interests of the 

Settlement Parties and other affected constituencies equitably and should be beneficial to the Applicants and their stakeholders 

generally. 

93 It seems to me that Clause H.2 fails to recognize the interests of the other creditors of the Applicants. These creditors have 

claims that rank equally with the claims of the Fonner Employees and LTD Employees. Each have unsecured claims against 

the Applicants. The Settlement Agreement provides for a transfer of funds to the benefit of the Former Employees and LTD 
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Employees at the expense of the remaining creditors. The establishment of the Payments Charge crystallized this agreed upon 

preference, but Clause H.2 has the effect of not providing any certainty of outcome to the remaining creditors. 

94 I do not consider Clause H.2 to be fair and reasonable in the circumstances. 

95 In light of this conclusion, the Settlement Agreement cannot be approved in its current form. 

96 Counsel to the Noteholder Group also made submissions that three other provisions of the Settlement Agreement were 

unreasonable and unfair, namely: 

(i) ongoing exposure to potential liability for pension claims if a bankruptcy order is made before October 1, 201 O; 

(ii) provisions allowing payments made to employees to be credited against employees' claims made, rather than from 

future distributions or not to be credited at all; and 

(iii) lack of clarity as to whether the proposed order is binding on the Superintendent in all of his capacities under the 

Pension Benefits Act and other applicable law, and not merely in his capacity as Administrator on behalf of the Pension 

Benefits Guarantee Fund. 

97 The third concern was resolved at the hearing with the acknowledgement by counsel to the Superintendent that the 

proposed order would be binding on the Superintendent in all of his capacities. 

98 With respect to the concern regarding the potential liability for pension claims if a bankruptcy order is made prior to October 

1, 2010, counsel for the Applicants undertook that the Applicants would not take any steps to file a voluntary assignment into 

bankruptcy prior to October 1, 2010. Although such acknowledgment does not bind creditors from commencing involuntary 

bankruptcy proceedings during this time period, the granting of any bankruptcy order is preceded by a court hearing. The 

Noteholders would be in a position to make submissions on this point, if so advised. This concern of the Noteholders is not one 

that would cause me to conclude that the Settlement Agreement was unreasonable and unfair. 

99 Finally, the Noteholder Group raised concerns with respect to the provision which would allow payments made to 

employees to be credited against employees' claims made, rather than from future distributions, or not to be credited at all. I 

do not view this provision as being unreasonable and unfair. Rather, it is a term of the Settlement Agreement that has been 

negotiated by the Settlement Parties. I do note that the proposed treatment with respect to any payments does provide certainty 

and finality and, in my view, represents a reasonable compromise in the circumstances. 

Disposition 

100 I recognize that the proposed Settlement Agreement was arrived at after hard-fought and lengthy negotiations. There are 

many positive aspects of the Settlement Agreement. I have no doubt that the parties to the Settlement Agreement consider that 

it represents the best agreement achievable under the circumstances. However, it is my conclusion that the inclusion of Clause 

H.2 results in a flawed agreement that cannot be approved. 

101 I am mindful of the submission of counsel to the Former and LTD Employees that if the Settlement Agreement were 

approved, with Clause H.2 excluded, this would substantively alter the Settlement Agreement and would, in effect, be a creation 

of a settlement and not the approval of one. 

102 In addition, counsel to the Superintendent indicated that the approval of the Superintendent was limited to the proposed 

Settlement Agreement and would not constitute approval of any altered agreement. 

103 In Grace 2008, supra, I commented that a line-by-line analysis was inappropriate and that approval of a settlement 

agreement was to be undertaken in its entirety or not at all, at para. 74. A similar position was taken by the New Brunswick 

Court of Queen's Bench in Wandlyn Inns Limited (Re) (1992), 15 C.B.R. (3d) 316 (N.B. Q.B.). I see no reason or basis to 

deviate from this position. 
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104 Accordingly, the motion is dismissed. 

105 In view of the timing of the timing of the release of this decision and the functional funding deadline of March 31, 2010, 

the court will make every effort to accommodate the parties if further directions are required. 

106 Finally, I would like to express my appreciation to all counsel and in person parties for the quality of written and oral 

submissions. 

Motion dismissed. 

Footnotes 

On March 25, 2010, the Supreme Court of Canada released the following: Donald Sproule et al. v. Nortel Networks Corporation 

et al. (Ont.) (Civil) (By Leave) (33491) (The motions for directions and to expedite the application for leave to appeal 

are dismissed. The application for leave to appeal is dismissed with no order as to costs./La requete en vue d'obtenir 

des directives et la requete visant a accelerer la procedure de demande d'autorisation d'appel sont rejetees. La demande 

d'autorisation d'appel est rejetee; aucune ordonnance n'est rendue concernant !es depens.): <http://scc.lexum.umontreal.ca/en/ 

news _release/20 I 0/10-03-25.3a/10-03-25.3a.html> 

End of Do("ument CorHight \., I honhon Rcu1cro ('<J1uJa Lnrntcd or its l1ce1io;or, \cxdudmg 1nd1v1du1li court Jocurnt'!lb) All nghts 
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(3d) 370, 33 B.L.R. (4th) 94, 35 C.B.R. (5th) 27, 410 W.A.C. 25, 417 A.R. 25, 80 Alta. L.R. (4th) 60 

In the Matter of the Companies Creditors 
Arrangement Act, R.S.C. 1985, c. C-36, as amended 

And In the Matter of Calpine Canada Energy Limited, Calpine Canada Power Ltd., Calpine 
Canada Energy Finance ULC, Calpine Energy Services Canada Ltd., Calpine Canada Resources 

Company, Calpine Canada Power Services Ltd., Calpine Canada Energy Finance II ULC, Calpine 
Natural Gas Services Limited and 3094479 Nova Scotia Company (the "CCAAApplicants") 

Calpine Power L.P. (Appellant/ Applicant (Creditor)) and The CCAAApplicants and 
Calpine Energy Services Canada Partnership, Calpine Canada Natural Gas Partnership 

and Calpine Canadian Saltend Limited Partnership (Respondents/ Applicants) 

Calpine Canada Natural Gas Partnership (Respondent/ Applicant/ CCAA Party) and 
Calpine Energy Services Canada Partnership and Lisa Winslow, Trustee of Calpine 

Greenfield Commercial Trust (Respondents / ( CCAA Applicant and Interested Parties)) 
and Calpine Power L.P. (Appellant/ Applicant/ (Creditor in CCAA Proceedings)) 

C. O'Brien J .A. 

Heard: August 15, 2007 
Judgment: August 17, 2007 

Docket: Calgary Appeal 0701-0222-AC, 0701-0223-AC 

Proceedings: refusing leave to appeal Calpine Canada Energy Ltd., Re (2007), 2007 CarswellAlta I 050, 2007 ABQB 504 
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Counsel: P.T. Linder, Q.C., R. Van Dorp for Applicant, CPL 

L.B. Robinson, Q.C., S.F. Collins, J.A. Carfagnini for CCAA Applicants and the CCAA Parties (Respondents) 

H.A. Gorman for Ad Hoc ULCI Noteholders Committee 

P.H. Griffin, U. Sheikh for Calpine Corporation and other US Debtors 

F .R. Dear love for HSBC 

P. McCarthy, Q.C., J. Kruger for Ernst & Young Inc., the Monitor 

N.S. Rabinovitch for Lien Debtholders 
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Subject: Insolvency 
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Canadian Airlines Corp., Re (2000). 80 Alta. L.R. (3d) 213, 2000 ABCA 149, 2000 CarswellAlta 503, 19 C.B.R. 

(4th) 33. 261 A.R. 120, 225 W.A.C. 120 (Alta. C.A. [In Chambers])- referred to 

Canadian Red Cross Society I Societe Canadienne de la Croix-Rouge, Re ( 1998). 1998 CarswellOnt 3346, 5 C.B.R. 

(4th) 299, 72 O.T.C. 99 (Ont. Gen. Div. [Commercial List])- referred to 

Dy/ex Ltd., Re ( 1995 ), 31 C.B.R. (3d) I 06, 1995 Carswell Ont 54 (Ont. Gen. Div. [Commercial List]) - referred to 

Liberty Oil & Gas Ltd., Re (2003), 2003 ABCA 158. 2003 CarswellAlta 684, 44 C.B.R. (4th) 96 (Alta. C.A.)­
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Playdium Entertainment Corp., Re (200 I), 200 I Carswell Ont 3893, 18 B.L.R. (3d) 298, 31 C .B.R. (4th) 302 (Ont. 

S.C.J. [Commercial List])- referred to 

Smoky River Coal Ltd., Re (1999), 12 C.B.R. (4th) 94, 1999 ABCA 179, 71 Alta. L.R. (3d) 1, 175 D.L.R. (4th) 703. 

237 A.R. 326, 197 W.A.C. 326, [ 1999] 11 W.W.R. 734, 1999 CarswellAlta 491 (Alta. C.A.)- considered 

Ste/co Inc., Re (2005), 204 O.A.C. 216, 78 O.R. (3d) 254, 2005 CarswellOnt 6283, 15 C.B.R. (5th) 288 (Ont. C.A.) 
- referred to 

T. Eaton Co., Re (1999), 14 C.B.R. (4th) 288, 1999 CarswellOnt 3542 (Ont. S.C.J. [Commercial List]) referred to 

Statutes considered: 

Bankruptcy Code, 11 U.S.C. 1982 

Chapter 11 referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally - referred to 

s. 4 - considered 

s. 5 - considered 

s. 6 - considered 

s. 11( 4)- referred to 

APPLICATION by creditor for stay pending appeal and leave to appeal from judgment reported at Calpine Canada Energy Ltd., 

Re (2007), 2007 CarswellAlta 1050, 2007 ABQB 504, 35 C.B.R. (5th) I, 33 B.L.R. (4th) 68 (Alta. Q.B.), granting application 

for approval of settlement. 

C. O'Brien J.A.: 

Introduction 

Calpine Power L.P. (CLP) applies for a stay pending appeal and leave to appeal three orders granted on July 24, 2007 in 

a proceeding under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (CCAA). At the requ~st of 
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counsel, the applications have been dealt with on an expedited basis. Oral submissions were heard on August 15, at the close 

of which I undertook to deliver judgment by the end of the week. I do so now. 

Background facts 

2 In December 2005, Calpine Canada Energy Limited, Calpine Canada Power Ltd., Calpine Canada Energy Finance ULC, 

Calpine Energy Services Canada Ltd., Calpine Canada Resources Company, Calpine Canada Power Services Ltd., Calpine 

Canada Energy Finance II ULC, Calpine Natural Gas Services Limited, and 30944 79 Nova Scotia Company (CCAA Applicants) 

sought and obtain protection under the CCAA. At the same time, the parties referred to as the US Debtors sought and obtained 

similar protection under Chapter 11 of the U.S. Bankruptcy Code. 

3 A monitor, Ernst & Young Inc., was appointed under the CCAA proceedings and a stay of proceedings was ordered against 

the CCAA Applicants and against Calpine Energy Services Canada Partnership, Calpine Canada Natural Gas Partnership and 

Calpine Canadian Saltend Limited Partnership. The latter three parties collectively are referred to as the CCAA Parties and 

those parties together with the CCAA Applicants as the CCAA Debtors. 

4 This insolvency is extremely complex, involving many related corporations and partnerships, and highly intertwined legal 

and financial obligations. The goal of restructuring and realizing maximum value for assets has been made more difficult by 

a number of cross-border issues. 

5 As described in the Monitor's 23rd Report, dated June 28, 2007, the CCAA Debtors and the US Debtors concluded that the 

most appropriate way to resolve the issues between them was to concentrate on reaching a consensual global agreement that 

resolved virtually all the material cross-border issues between them. The parties negotiated a global settlement agreement (GSA) 

subject to the approval of both Canadian and U. S. courts, execution of the GSA and the sale by Calpine Canada Resources 

Company of its holdings of Calpine Canada Energy Finance ULC (ULCI) Notes in the face amount ofUS$359,770,000 (the 

CCRC ULCl Notes). Counsel at the oral hearing informed me that the Notes were sold on August 14, 2007, yielding a net 

amount of approximately US $403 million, an amount exceeding the face amount. 

6 On July 24, 2007, the CCAA Applicants sought and obtained three orders. First, an order approving the terms of the GSA 

and directing the various parties to execute such documents and implement the transactions necessary to give effect to the GSA. 

Second, an order permitting CCRC and ULCl to take the necessary steps to sell the CCRC ULCI Notes. Third, an extension 

of the stay contemplated by the initial CCAA order to December 20, 2007. No objection was taken to the latter two orders 

and both were granted. The supervising judge also, in brief oral reasons, approved the GSA with written reasons to follow. 
Written Reasons for Judgment were subsequently filed on July 31, 2007: Calpine Canada Energy Ltd., Re, 2007 ABQB 504 

(Alta. Q.B.). The reasons are careful and detailed. They fully set out the relevant facts and canvas the applicable law and as 

I see no need to repeat the facts and authorities, the reasons should be read in conjunction with these relatively short reasons 

dealing with the applications arising therefrom. 

7 The applications to the supervising judge were made concurrently with applications by the US Debtors to the US Bankruptcy 

Court in New York state, the applications proceeding simultaneously by video conference. The applications to the US Court, 

including an application for approval of the GSA, were also granted. 

8 The applicant, CLP, the Calpine Canada Energy Finance II ULC (ULC2) Indenture Trustee and a group referring to itself 

as the "Ad Hoc Committee of Creditors of Calpine Canada Resources Company" opposed the approval of the GSA. CPL is 

the only party seeking leave to appeal. 

9 CLP submits that the supervising judge erred in concluding that the GSA was not a compromise or plan of arrangement 

and therefore, sections 4 and 5 of the CCAA did not apply and no vote by creditors was necessary. 

10 Sections 4 and 5 of the CCAA provide: 
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4. Where a compromise or an arrangement is proposed between a debtor company and its unsecured creditors or any 

class of them, the court may, on the application in a summary way of the company, of any such creditor or of the trustee 

in bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors, and, if the court so 
determines, of the shareholders of the company, to be summoned in such manner as the court directs. 

5. Where a compromise or an arrangement is proposed between a debtor company and its secured creditors or any class 

of them, the court may, on the application in a summary way of the company or of any such creditor or of the trustee 

in bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors, and, if the court so 
determines, of the shareholders of the company, to be summoned in such manner as the court directs. 

11 CLP further submits that the jurisdiction of the supervising judge to approve the GSA is governed by section 6 of the 
CCAA. Section 6 provides: 

Where a majority in number representing two-thirds in value of the creditors, or class of creditors, as the case may be, 

present and voting either in person or by proxy at the meeting or meetings thereof respectively held pursuant to sections 4 
and 5, or either of those sections, agree to any compromise or arrangement either as proposed or as altered or modified at 

the meeting or meetings, the compromise or arrangement may be sanctioned by the court, and if so sanctioned is binding 

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of 
creditors, whether secured or unsecured, as the case may be, and on the company; and 

(b) in the case of a company that has made an authorized assignment or against which a bankruptcy order has 

been made under the Bankruptcy and Insolvency Act or is in the course of being wound up under the Winding­

up and Restructuring Act, on the trustee in bankruptcy or liquidator and contributories of the company. 

12 The supervising judge found that the GSA is not linked to or subject to a plan of arrangement and does not compromise 

the rights of creditors that are not parties to it or have not consented to it, and it does not have the effect of unilaterally depriving 

creditors of contractual rights without their participation in the GSA. She concluded that the GSA was not a compromise or 
arrangement for the purposes of section 4 of the CCAA. In the course of her reasons she cites a number of cases for support 

that the court has jurisdiction to review and approve transactions and settlement agreements during the stay period of a CCAA 

proceedings if an agreement is fair and reasonable and will be beneficial to the debtor and its stakeholders generally. 

Test for leave to appeal 

13 This Court has repeatedly stated, for example in Liberty Oil & Gas Ltd., Re, 2003 ABCA 158, 44 C.B.R. (4th) 96 (Alta. 

C.A. ), at paras. 15-16, that the test for leave under the CCAA involves a single criterion that there must be serious and arguable 

grounds that are of real and significant interest to the parties. The four factors used to assess whether this criterion is present are: 

( 1) Whether the point on appeal is of significance to the practice; 

(2) Whether the point raised is of significance to the action itself; 

(3) Whether the appeal is primafacie meritorious or, on the other hand, whether it is frivolous; and 

( 4) Whether the appeal will unduly hinder the progress of the action. 

14 In assessing these factors, consideration should also be given to the applicable standard ofreview: Canadian Airlines Corp., 

Re, 2000 ABCA 149. 261 A.R. 120 (Alta. C.A. [In Chambers]). Having regard to the commercial nature of the proceedings 

which often require quick decisions, and to the intimate knowledge acquired by a supervising judge in overseeing a CCAA 

proceedings, appellate courts have expressed a reluctance to interfere, except in clear cases: Smoky River Coal Ltd., Re, 1999 
ABCA 179, 237 A.R. 326 (Alta. C.A.) at para. 61. 
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Analysis 

15 The standard ofreview plays a significant, if not decisive, role in the outcome of this application for leave to appeal. The 

supervising judge, on the record of evidence before her, found that the GSA was "not a plan of compromise or arrangement 

with creditors" (Reasons, para. 51 ). This was a finding of fact, or at most, a finding of mixed law and fact. The applicant has 

identified no extricable error of law so the applicable standard is palpable or overriding error. 

16 The statute itself contains no definition of a compromise or arrangement. Moreover, it does not appear that a compromise 

or an arrangement has been proposed between a debtor company and either its unsecured or secured creditors, or any class 

of them within the scope of sections 4 or 5 of the CCAA. Neither the company, a creditor, nor anyone made application to 

convene a meeting under those sections. 

17 Rather, the GSA settles certain intercorporate claims between certain Canadian Calpine entities and certain US Calpine 

entities subject to certain conditions, including the approvals both of the Court of Queen's Bench of Alberta and of the US 

Bankruptcy Court. 

18 This is not to minimize the magnitude, significance and complexity of the issues dealt with in the intercorporate settlement 

which, by definition, was not between arm's length companies. The material cross-border issues are identified in the 23rd 

Report of the monitor and listed by the supervising judge (Reasons, para. 5). 

19 It is implicit in her reasons, if not express, that the supervising judge accepted the analysis of the monitor, and found that 

the GSA would likely ultimately result in payment in full of all Canadian creditors, including CLP. CLP does not challenge 

this finding, but points out that payment is not assured, and rightly relies upon its status as a creditor to challenge the approval 

in the meantime until such time as it has been paid. 

20 The supervising judge further found that the GSA "does not compromise the rights of creditors that are not parties to 

it or have not consented to it, and it certainly does not have the effect of unilaterally depriving creditors of contractual rights 

without their participation in the GSA" (Reasons, para. 51 ). CPL challenges this finding. In order to succeed in its proposed 

appeal, CPL must also demonstrate palpable and overriding error in these further findings of the supervising judge which once 

again, involve findings of fact or of mixed law and fact. 

Application in this case 

21 CPL submits that the "fundamental problem" with the approval granted by the supervising judge is that the GSA is 

in reality a plan of arrangement because it settles virtually all matters in dispute in the Canadian CCAA estate and therefore, 

entitles the applicant to a vote. CPL argues that the GSA must be an arrangement or compromise within the meaning of sections 

4, 5 and 6 of the CCAA because, in its view, the GSA requires non party creditors to make concessions, re-orders the priorities 

of creditors and distributes assets of the estate. 

22 The supervising judge acknowledged at the outset of her analysis that if the GSA were a plan of arrangement or 

compromise, a vote by creditors would be necessary (Reasons, para. 41). However, she was satisfied that the GSA did not 

constitute a plan of arrangement with creditors. 

23 The applicant conceded that a CCAA supervising judge has jurisdiction to approve transactions, including settlements in 

the course of overseeing proceedings during a stay period and prior to any plan of arrangement being proposed to creditors. This 
concession was proper having regard to case authority recognizing such jurisdiction and cited in the reasons of the supervising 

judge, including Air Canada, Re (2004), 4 7 C.B.R. (4th) 169 (Ont. S.C.J. [Commercial List]), Playdium Entertainment Corp., 

Re (2001 ), 31 C.B.R. (4th) 302 (Ont. S.C.J. [Commercial List]), Canadian Red Cross Society I Societe Canadienne de la Croix­

Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial List]), T. Eaton Co., Re (1999), 14 C.B.R. (4th) 288 (Ont. 

S.C.J. [Commercial List]) and Stelco Inc., Re (2005), 78 O.R. (3d) 254 (Ont. C.A.). 
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24 The power to approve such transactions during the stay is not spelled out in the CCAA. As has often been observed, the 
statute is skeletal. The approval power in such instances is usually said to be found either in the broad powers under section 

11(4) to make orders other than on an initial application to effectuate the stay, or in the court's inherent jurisdiction to fill in 

gaps in legislation so as to give effect to the objects of the CCAA, including the survival program of the debtor until it can 

present a plan: Dy/ex Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List]) at para. 8. 

25 Hunt, J.A. in delivering the judgment of this Court in Smoky River Coalconsidered the history of the legislation and its 

objectives in allowing the company to take steps to promote a successful eventual arrangement. She concluded at para. 53: 

These statements about the goals and operation of the CCAA support the view that the discretion under s. 11(4) should 

be interpreted widely. 

and further at para. 60: 

To summarize, the language of s. 11(4) is very broad. The CCAA must be interpreted in a remedial fashion. 

26 In my view, there is no serious issue as to the jurisdiction of a supervising judge to approve a settlement agreement 
between consenting parties prior to consideration of a plan of arrangement pursuant to section 6 of the CCAA. The fact that 

the GSA is not a simple agreement between two parties, but rather resolves a number of complex issues between a number of 

parties, does not affect the jurisdiction of the court to approve the agreement if it is for the general benefit of all parties and 

otherwise meets the tests identified in the reasons of the supervising judge. 

27 CPL urges that the legal issue for determination by this Court is where the line is to be drawn to say when a settlement 

becomes a compromise or arrangement, thus requiring a vote under section 6 before the court can grant approval. It suggests 

that it would be useful to this practice area for the court to set out the criteria to be considered in this regard. 

28 An element of compromise is inherent in a settlement as there is invariably some give and take by the parties in reaching 
their agreement. The parties to the GSA made concessions for the purpose of gaining benefits. It is obvious that something 

more than compromise between consenting parties within a settlement agreement is required to constitute an arrangement or 

compromise for purposes of the CCAA as ifthat were not so, no settlement agreement could be approved without a vote of the 

creditors. As noted, that is contrary to case authority accepted by all parties to these applications. 

29 The CCAA deals with compromises or arrangements sought to be imposed upon creditors generally, or classes of creditors, 

and a vote is a necessary mechanism to determine whether the appropriate majority of the creditors proposed to be affected 

support the proposed compromise or arrangement. 

I 30 As pointed out by the supervising judge, a settlement will almost always have an impact on the financial circumstances of I 
a debtor. A settlement will invariably have an effect on the size of the estate available for other claimants (Reasons, para. 62). 

31 Whether or not a settlement constitutes a plan of arrangement requiring a vote will be dependent upon the factual 

circumstances of each case. Here, the supervising judge carefully reviewed the circumstances and concluded, on the basis of 

a number of the fact findings, that there was no plan of arrangement within the meaning of the CCAA, and that the settlement 
merited approval. She recognized the peculiar circumstances which distinguishes this case, and observed at para. 76 of her 

Reasons: 

The precedential implications of this approval must be viewed in the context of the unique circumstances that have 

presented a situation in which all valid claims of Canadian creditors likely will be paid in full. This outcome, particularly 
with respect to a cross-border insolvency of exceptional complexity, is unlikely to be matched in other insolvencies, and 

therefore, a decision to approve this settlement agreement will not open any floodgates. 

32 At the time of granting her approval, the supervising judge had been overseeing the conduct of these CCAA proceedings 

since their inception - some 18 months earlier. She had the benefit of the many reports of the monitor and was familiar with 
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the record of the proceedings. Her determination of this issue is entitled to deference in the absence of legal error or palpable 

and overriding error of fact. 

33 CPL submits that the GSA compromises its rights and claims, and thus, challenges the express finding of the supervising 

judge that the settlement neither compromises the rights of creditors before it, nor deprives them of their existing contractual 

rights. The applicant relies upon the following effects of the GSA in making this submission: 

(i) a priority payment of $75 million out of the proceeds of the sale of bonds owned by Calpine Canada Resources 

Company; 

(ii) the release of a potential claim against Calpine Canada Energy Limited, the parent of Calpine Canada Resources 

Company, which is a partner of Calpine Energy Services Canada Ltd., against which CPL has a claim; 

(iii) the dismissal of a claim by Calpine Canada Energy Limited against Quintana Canada Holdings LLC, thereby 

depleting Calpine Canada Energy Limited of a potential asset which that company could use to satisfy any potential 

claim by CPL for any shortfall, were it not for the release of claims against Calpine Canada Energy Limited (see 

(ii) above); and 

(iv) the dismissal of the Greenfield Action brought by another CCAA Debtor against Calpine Energy Services Canada 

Ltd. for an alleged fraudulent conversion of its interest in Greenfield LP which was developing a I 005 Megawatt 

generation plant. 

34 For purposes of the CCAA proceedings, the applicant is a creditor of Calpine Energy Services Canada Ltd., Calpine 

Canada Power Ltd. and perhaps, also, Calpine Canada Resources Company. The GSA does not change its status as a creditor 

of those companies, nor does it bar the applicant from any existing claims against those companies. 

35 In my view, the submission of the applicant does not show any palpable and overriding error in the findings of the 

supervising judge that the right of creditors not parties to the GSA have not been compromised or taken away. Firstly, there is 

no compromise of debt if such indebtedness, as ultimately found due to the applicant, is paid in full, which is the likely result as 

found by the supervising judge, albeit she acknowledged that this result was not guaranteed (Reasons, para. 81 ). Secondly, and 

in any event, the fact that the GSA impacts upon the assets of the debtor companies, against which the applicant may ultimately 

have a claim for any shortfall experienced by it, is a common feature of any settlement agreement and as earlier explained, does 

not automatically result in a vote by the creditors. The further fact that one of the affected assets of the debtor companies is 

a cause of action, or perhaps, more correctly, a possible cause of action, does not abrogate the rights of a creditor albeit there 

may be less monies to be realized at the end of the day. 

36 The GSA does not usurp the right of the creditors to vote on a plan of arrangement if it becomes necessary to propose 

such a plan to the creditors. As explained by the supervising judge, the settlement between the CCAA Debtors and the US 

Debtors unlocked the Canadian proceedings to meaningful progress in asset realization and claims resolution, and provided the 

mechanisms for resolving the remaining issues and significant creditor claims, and the clarification of priorities. 

37 It is correct, of course, that ifthe claims of CPL are paid in full in the course of the CCAA proceedings, it will never be 

necessary for it to vote on a plan of arrangement. The applicant should have no complaint with that result. On the other hand, 

if the claims are not satisfied, it seems likely a plan of arrangement will ultimately be proposed to the applicant, who will then 

have its right to vote on any such plan. 

38 CPL argues that the supervising judge was not entitled to assess the merits of the GSA vis-a-vis the creditors as this 

was a matter for the exclusive business judgment of the creditors and to be exercised by their vote. As became apparent during 

the course of its submissions, if a vote were required, from the perspective of the CPL, this would give it veto power over the 

GSA. Unless clearly mandated by the statute, this is a result to be avoided. While it is understandable that an individual creditor 

seeks to obtain as much leverage as possible in order to enhance its negotiating position, the objectives and purposes of the 

CCAA could easily be frustrated in such circumstances by the self interest of a single creditor. Court approval requires, as a 
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primary consideration, the determination that an agreement is fair and reasonable and will be beneficial to the debtor and its 

stakeholders generally. As the supervising judge noted, court approval of settlements and major transaction can and often is 

given over the objections of one or more parties because the court must act for the greater good consistent with the purpose 

and spirit and within the confines of the legislation. 

39 I am not persuaded that the applicant has demonstrated any reasonably arguable error of law in the reasons of the 

supervising judge or any palpable and overriding errors in her findings of fact or findings of mixed fact and law. In the absence 

of any such error, it follows that she had discretion to approve the GSA, which she exercised based upon her assessment of 

the merits and reasonableness of the settlement, and other factors in accordance with the principles set out in the authorities, 

cited in her reasons, governing the approval of transactions, including settlements, during the stay period prior to a plan of 

arrangement being submitted to the creditors. 

Conclusion 

40 CPL has failed to establish serious and arguable grounds for granting leave. In particular, two of the factors used to assess 

whether this criterion is present have not been met. It has not been demonstrated that the point on appeal is of significance 

to the parties having regard to the fact dependent nature of whether a plan of arrangement has been proposed to creditors. 

More importantly, having regard to the standard of review and the findings of the supervising judge, the applicant has not 

demonstrated that the appeal for which leave is sought is prim a facie meritorious. 

41 The application for leave is dismissed. It follows that the application for a stay likewise fails and is dismissed. 

42 Finally, I would be remiss if I did not acknowledge the excellent quality of the submissions, both written and oral, of 

counsel on these applications. The submissions were of great assistance in permitting the application to be dealt with in an 

abbreviated time frame. 

End of Document 

Application dismissed. 
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Generally - referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally - considered 

APPLICATION for approval of Agreement in course of proceedings under Companies' Creditors Arrangement Act. 

FarleyJ.: 

On December 17, 2003 at the end of the hearing, I wrote a very short Endorsement approving the Canada-Germany Co­

operation Agreement ("Agreement") between Air Canada ("AC") and Deutsche Lufthansa Aktiengesellschaft ("LH") promising 

that I would provide reasons in due course. These are those reasons. 

2 The Agreement was supported by all those appearing except for certain bondholders represented by Mr. Kauffman. His 

submissions were that AC and LH were attempting to have LH "gain an advantage over other creditors to which it is not 

otherwise entitled," indicating that this was being done in "precisely the same manner disapproved by Justice Blair" in Canadian 

Red Cross Society I Societe Canadienne de la Croix-Rouge, Re, [ 1999] O.J. No. 3657 (Ont. S.C.J. [Commercial List]) at 

paragraph 10. The Court must always be concerned that there not be ill-founded arm-twisting ofa CCAA applicant, such that the 

Applicant and its creditors and other stakeholders are put to a significant disadvantage. These concerns were generally addressed 

in the Report of the Insolvency Institute of Canada and Canadian Association of Insolvency and Restructuring Professionals 

Joint Task Force on Business Insolvency Law Reform of March 15, 2002 by recommendations 15-17. I attach a copy of those 

recommendations and the commentary as an appendix (Appendix "A") to these reasons. Perhaps it would be salutary if the 

critical vendor issue were addressed in a somewhat strengthened way if it were made clear that not more than, say one-half or 

one-third of a pre-filing debt could be "pressured out" of an applicant so that there might be some sharing of the pain by the 

critical vendor of what the other unsecured vendors were experiencing. Any such "pressured out" payment would leave to be 

accounted for in the plan of re-organization with respect to the balance of the debt which would be compromised. In any event, 

it would appear to me that in exercising its discretion, the Court ought to take into account the extent and nature of support of 

interested parties as to the payment to a critical vendor. 

3 In the subject case, I find that the relationship with LH has been extremely beneficial to AC and it is reasonably expected 

that the benefit will continue to increase during the currency of the Agreement to 2009 and that the arrangements contemplated 

therein would likely not be possible to duplicate with any other airline (given LH's dominant position in Europe and its facility 

to be able to seamlessly be able to give AC's passengers to Eastern Europe and other promising areas of the world). Indeed, it 

would be extremely disruptive ifthe relationship were not continued. (LH indicated that it would terminate its relationship at the 

earliest opportunity ifthe Agreement were not approved). I note, in this regard that there was no direct evidence; however, there 

was no request for an adjournment or even cross-examination on the Brewer AC affidavit in this regard (which may suggest 

that Mr. Kauffman's concern here was more technical than practical - but he has a legitimate concern about this practice, which 

in my view is to be avoided in future absent justifiable and unusual circumstances). However, I do note that the Monitor in its 

16th Report did not indicate that it had any concerns (after its extensive investigation of the situation) as to the legitimacy of 

the concern about the danger to AC or the bonafides ofLH's caution. 

4 The future net benefit to AC of the future arrangements and cooperation is expected to be substantial and considerably in 

excess of the pre-filing debt to LH which is to be paid over time pursuant to the terms of the Agreement. 

5 The cost to AC to attempt to obtain even part of the benefit through alliances through other airlines, if possible, would 

be extremely expensive. 

6 Taking these various factors into consideration, it is understandable that there was considerable support from the others 

taking part in this hearing. The Monitor has helpfully ruled out a potential double recovery issue vis-a-vis LH payments and 
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the Kreditanstalt fiir Wiederaufbau ("KfW") loan transaction. These are documented by the LH and KfW letters at Tab C of 

the Monitor's 16th Report. 

7 In Sammi Atlas Inc., Re (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]), I observed at page 173 that, in 

dealing with creditors under the CCAA, equitable treatment is not necessarily equal treatment and that the objective should be 

fair, reasonable and equitable treatment. 

8 With respect to Red Cross, supra, I note that the concern there of Blair, J. was that there was to be a lump sum payment 

out of the existing assets in what would be the CCAA Estate, which payment would diminish that estate out of which the other 

creditors would be paid. In contrast, the Agreement provides for payments to LH in the future and which are reasonably expected 

to be paid out of the future net profits guaranteed by AC and if the relationship with LH now consolidated and confirmed by 

the Agreement. See Blair, J.'s views in this regard at paragraphs 12-14: 

~ 12 ... [R] egardless of the merits of the settlement as between its immediate parties or the apparent worthiness of its 

beneficiaries, I am not persuaded that a strong unsecured creditor and the debtor can effectively isolate a particular claim 

and carve it out of the CCAA proceedings by simple expedient of entering into an agreement purporting to settle their 

future relations. 

~ 13 The foregoing is premised, of course, on the lump sum payment which is made as part of the Settlement being paid 

out of a fund which is not a segregated trust fund and, therefor [sic], something outside of the CCAA proceedings .... 

~ 14 ... In my view, it must be determined, however, before approval can be given to the pay equity settlement. If 
the Homemakers' Fund from which the $10.2 million payment is to be made is, indeed, a segregated trust fund whose 

participants are agreeable to its being used for the purposes indicated, I would have no difficulty in approving the 

Settlement. Clearly it would be in the interests of the Red Cross, the Union and the employees in question, and all of the Red 

Cross Claimants to have the pay equity claim dealt with in the fashion proposed, ifthat were the case. In the absence of such 

a determination, however, I am not prepared to grant such approval, for the reasons articulated above (emphasis added). 

9 In the result, I am of the view that the truly extraordinary and indeed it seems to me unique relationship of LH and AC 

which is so beneficial to AC and reasonably expected to be even more so in the future is to the overall benefit of the creditors 

and stakeholders of AC generally. If it were not approved and implemented, then AC and its creditors and stakeholders would 

probably be dealt a severe body blow which could well have a devastating effect upon the question of AC successfully emerging 

from this CCAA process. The Agreement is therefore approved. 

10 Appendix attached. 

Order accordingly. 

Appendix - "A" 

15. Provide (in both CCAA and BIA proposal cases) that no payments are to be made or security granted with respect to 

pre-filing unsecured claims without prior court approval (obtained after the initial order), except that with the prior written 

consent of the monitor/trustee (unless otherwise ordered by the court) the following pre-filing claims can be paid: 

(a) source deductions; 

(b) wages (including accrued vacation pay), benefits and sales tax remittances not yet due or not more than seven 

(7) days overdue at the date of filing; and 

(c) reasonable professional fees (subject to subsequent assessment) incurred with respect to the filing. 

16. Provide (in both CCAA and BIA proposal cases) that no payments are to be made or additional security granted with 

respect to pre-filing secured claims (including security leases) that are subject to the stay without the prior approval of 

the court. 
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17. Provide that during a reorganization proceeding if there is no readily available alternative source of reasonably 

equivalent supply, then in order to prevent hostage payments the court has jurisdiction, on notice to the affected persons, 

to order any existing critical suppliers of goods and services (even though not under pre-filing contractual obligation to 

provide goods or services) to supply the debtor during the reorganization proceeding on normal pricing terms so long as 

effective arrangements are made to assure payment for post-filing supplies. 

These three proposals complement one another and balance a prohibition on payment of pre-filing claims with important carve 

outs to recognize particular needs and interests. Proposal #15 prohibits payments being made or security granted to pre-filing 

unsecured claims without prior court approval. This prohibits the debtor from giving a preference to unsecured creditors, to 

the prejudice of more senior creditors or other unsecured creditors. However, the recommendation also recognizes that there 

are circumstances where it is in the interests of the debtor company as well as the general body of creditors to make payments. 

These include source deductions such as income tax, employment insurance and pension deductions, wages, accrued vacation 

pay, benefits and sales tax remittances that are not yet due or not more than 7 days overdue when the debtor files its application. 

In such cases, the debtor corporation, with the prior written consent of the monitor or trustee, can pay the claims without the 

cost and delay of having to obtain a court order. 

This meets fairness objectives in that employees are being paid specified amounts and will be encouraged to stay through the 

restructuring. Tax remittances held in trust can also be paid for a limited period. The monitor or trustee acts as a check on behalf 

of the court and the general body of creditors in approving the payments. The debtor can go to the court if it believes that the 

monitor or trustee is withholding consent without valid reason. 

The debtor would also be permitted to pay reasonable professional fees incurred with respect to the filing, also with the prior 

written consent of the monitor or trustee and subject to subsequent assessment by the court. This will facilitate timely filing 

ofCCAA applications and commencement of the restructuring negotiations, and should prevent excessive appearances before 

the court. The subsequent assessment condition provides creditors with an avenue to object to these payments if they believe 

that they are excessive or unreasonable. 

Proposal #16 is a prohibition on payments to be made or additional security to be granted to pre-filing secured creditors. This is 

aimed at ensuring both that a preference is not given to one or more secured creditors and that such creditors are not in a position 

to extract hostage payments from the debtor company during the stay period. Thus it is aimed at protection of the general body 

of creditors. Payments can be made or additional security granted if the court gives prior approval. Thus the general prohibition 

is tempered by granting the court discretion in its supervisory capacity to approve payments or security where appropriate. 

Proposal # 17 then recognizes that there may be instances in which there is no readily available alternate source of supply that is 

reasonably equivalent to the goods or services of a particular supplier. In order to prevent that creditor from extracting hostage 

payments during the restructuring proceeding, i.e. from demanding credit on excessive terms because the debtor has no ability to 

contract with another supplier, the recommendation puts in place a mechanism for the court to supervise the issue of continued 

supply of goods and services. The court would have the jurisdiction, on notice to the affected persons, to order an existing 

critical supplier of goods and services, even where it was not under a pre-filing contractual obligation to continue supplying, 

to supply the debtor company during the reorganization proceeding. The court would have authority to order this on normal 

pricing terms, as long as effective arrangements were made to ensure payment for post-filing supplies. Thus the creditor would 

be required to continue to supply for a fixed period on normal pricing terms, but it would not be required to accept normal 

payment terms and the arrangement for payment by the debtor would have to satisfy the court that it was effective and timely. 

If the supplier had legitimate reasons for refusing to supply or for requesting increased pricing (for example, in order to recover 

extraordinary costs), the court would have authority to protect the supplier. 

These three proposals together allow the debtor some discretion in respect of allowing payments, under supervision of the court­

appointed officer, while ensuring that the general body of creditors is protected from the debtor preferring pre-existing creditors 

or being held hostage by a critical supplier. The fairness objectives are that it allows the debtor to continue to receive needed 

supplies and services, while balancing the interests and prejudice to other creditors. In terms of efficiency objectives, there is 
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likely to be need for fewer court appearances if all stakeholders, including court-appointed officers and creditors, are given 

clear guidelines on the scope and ability to make payments or grant additional security during the stay period. 

End of Dornmenl ('op I ~·; rh~JJlhOn Rt..."U(Cr~ ( «mddd J ,rnuted or its !H..::elb{)f'> {e;.,_c!udirn; mJi\ 1du:-1l court Jot:LHT\t'l1b) All rights 

rcst•rvcd 
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1998 CarswellOnt 1145 
Ontario Court of Justice, General Division [Commercial List] 

Sammi Atlas Inc., Re 

1998 CarswellOnt 1145, [1998) 0.J. No. 1089, 3 C.B.R. (4th) 171, 59 O.T.C. 153, 78 A.C.W.S. (3d) 10 

In The Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, c.C-36 

In The Matter of the Courts of Justice Act, R.S.O. 1990, c.C-43 

In The Matter of a Plan of Compromise or Arrangement of Sammi Atlas Inc. 

FarleyJ. 

Heard: February 27, 1998 
Judgment: February 27, 1998 

Docket: 97-BK-000219, B230/97 

Counsel: Norman J. Emblem, for the applicant, Sammi Atlas Inc. 

James Grout, for Agro Partners, Inc. 

Thomas Matz, for the Bank of Nova Scotia. 

Jay Carfagnini and Ben Zarnett, for Investors' Committee. 

Geoffrey Morawetz, for the Trade Creditors' committee. 

Clifton Prophet, for Duk Lee. 

Subject: Insolvency; Corporate and Commercial 

Table of Authorities 

Cases considered by Farley J.: 

Algoma Steel Corp. v. Royal Bank (1992), 11 C.B.R. (3d) 11, 8 O.R. (3d) 449. 93 D.L.R. (4th) 98, 55 O.A.C. 303 

(Ont. C.A.) applied 

Campeau Corp., Re ( 1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.)-applied 

Central Guaranty Trustco Ltd., Re ( 1993). 21 C.B.R. (3d) 139 (Ont. Gen. Div. [Commercial List])- applied 

Northland Properties Ltd., Re ( 1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.)- applied 

Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada, 34 B.C.L.R. (2d) 122, 73 C.B.R. (N.S.) 195, 
[1989] 3 W.W.R. 363 (B.C. C.A.) referred to 

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) I, (sub nom. Olympia & York 

Developments Ltd., Re) 12 O.R. (3d) 500 (Ont. Gen. Div.) - applied 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
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Generally - referred to 

MOTION for approval and sanctioning of plan of compromise and arrangement under Companies' Creditors Arrangement Act; 

MOTION by creditor for amendment of plan. 

FarleyJ.: 

This endorsement deals with two of the motions before me today: 

1) Applicant's motion for an order approving and sanctioning the Applicant's Plan of Compromise and Arrangement, as 

amended and approved by the Applicant's unsecured creditors on February 25, 1998; and 

2) A motion by Argo Partners, Inc. ("Argo"), a creditor by way of assignment, for an order directing that the Plan be 

amended to provide that a person who, on the record date, held unsecured claims shall be entitled to elect treatment with 

respect to each unsecured claim held by it on a claim by claim basis (and not on an aggregate basis as provided for in 

the Plan). 

2 As to the Applicant's sanction motion, the general principles to be applied in the exercise of the court's discretion are: 

1) there must be strict compliance with all statutory requirements and adherence to the previous orders of the court; 

2) all materials filed and procedures carried out must be examined to determine if anything has been done or purported to 

be done which is not authorized by the Companies' Creditors Arrangement Act ("CCAA"); and 

3) the Plan must be fair and reasonable. 

See Northland Properties Ltd., Re ( 1988). 73 C.B.R. (N.S.) 175 (B.C. S.C.); affirmed ( 1989). 73 C.B.R. (N.S.) 195 (B.C. C.A.) 

at p.201; Olympia & York Developments Ltd. v. Royal Trust Co. ( 1993 ), 12 O.R. (3d) 500 (Ont. Gen. Div.) at p.506. 

3 I am satisfied on the material before me that the Applicant was held to be a corporation as to which the CCAA applies, that 

the Plan was filed with the court in accordance with the previous orders, that notices were appropriately given and published 

as to claims and meetings, that the meetings were held in accordance with the directions of the court and that the Plan was 

approved by the requisite majority (in fact it was approved 98.74% in number of the proven claims of creditors voting and by 

96.79% dollar value, with Argo abstaining). Thus it would appear that items one and two are met. 

4 What of item 3 - is the Plan fair and reasonable? A Plan under the CCAA is a compromise; it cannot be expected to 

be perfect. It should be approved if it is fair, reasonable and equitable. Equitable treatment is not necessarily equal treatment. 

Equal treatment may be contrary to equitable treatment. One must look at the creditors as a whole (i.e. generally) and to the 

objecting creditors (specifically) and see if rights are compromised in an attempt to balance interests (and have the pain of the 

compromise equitably shared) as opposed to a confiscation of rights: see Campeau Corp., Re (1992), 10 C.B.R. (3d) 104 (Ont. 

Gen. Div.) at p.109. It is recognized that the CCAA contemplates that a minority of creditors is bound by the Plan which a 

majority have approved - subject only to the court determining that the Plan is fair and reasonable: see Northland Properties 

Ltd. at p.201; Olympia & York Developments Ltd. at p.509. In the present case no one appeared today to oppose the Plan being 

sanctioned: Argo merely wished that the Plan be amended to accommodate its particular concerns. Of course, to the extent 

that Argo would be benefited by such an amendment, the other creditors would in effect be disadvantaged since the pot in this 

case is based on a zero sum game. 

5 Those voting on the Plan (and I note there was a very significant "quorum" present at the meeting) do so on a business 

basis. As Blair J. said at p.510 of Olympia & York Developments Ltd.: 

As the other courts have done, I observe that it is not my function to second guess the business people with respect to the 

"business" aspects of the Plan, descending into the negotiating arena and substituting my own view of what is a fair and 
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reasonable compromise or arrangement for that of the business judgment of the participants. The parties themselves know 

best what is in their interests in those areas. 

The court should be appropriately reluctant to interfere with the business decisions of creditors reached as a body. There was 

no suggestion that these creditors were unsophisticated or unable to look out for their own best interests. The vote in the present 

case is even higher than in Central Guaranty Trustco Ltd., Re ( 1993 ), 21 C.B.R. (3d) 139 (Ont. Gen. Div. [Commercial List]) 

where I observed at p.141: 

... This on either basis is well beyond the specific majority requirement of CCAA. Clearly there is a very heavy burden 

on parties seeking to upset a plan that the required majority have found that they could vote for; given the overwhelming 

majority this burden is no lighter. This vote by sophisticated lenders speaks volumes as to fairness and reasonableness. 

The Courts should not second guess business people who have gone along with the Plan .... 

6 Argo's motion is to amend the Plan - after it has been voted on. However I do not see any exceptional circumstances which 

would support such a motion being brought now. In Algoma Steel Corp. v. Royal Bank(l 992), 11 C.B.R. (3d) 11 (Ont. C.A.) the 

Court of Appeal observed at p.15 that the court's jurisdiction to amend a plan should "be exercised sparingly and in exceptional 

circumstances only" even ifthe amendment were merely technical and did not prejudice the interests of the corporation or its 
creditors and then only where there is jurisdiction under the CCAA to make the amendment requested, I was advised that Argo 

had considered bringing the motion on earlier but had not done so in the face of "veto" opposition from the major creditors. I 

am puzzled by this since the creditor or any other appropriate party can always move in court before the Plan is voted on to 

amend the Plan; voting does not have anything to do with the court granting or dismissing the motion. The court can always 

determine a matter which may impinge directly and materially upon the fairness and reasonableness of a plan. I note in passing 
that it would be inappropriate to attempt to obtain a preview of the court's views as to sanctioning by brining on such a motion. 

See my views in Central Guaranty Trustco Ltd., Re at p.143: 

... In Algoma Steel Corp. v. Royal Bank ( 1992), 8 O.R. (3d) 449, the Court of Appeal determined that there were exceptional 

circumstances (unrelated to the Plan) which allowed it to adjust where no interest was adversely affected. The same cannot 

be said here. FSTQ aside from s.11 ( c) of the CCAA also raised s. 7. I am of the view that s. 7 allows an amendment after 

an adjournment - but not after a vote has been taken. (emphasis in original) 

What Argo wants is a substantive change; I do not see the jurisdiction to grant same under the CCAA. 

7 In the subject Plan creditors are to be dealt with on a sliding scale for distribution purposes only: with this scale being 

on an aggregate basis of all claims held by one claimant: 

i) $7,500 or less to receive cash of95% of the proven claim; 

ii) $7,501 - $100,000 to receive cash of90% of the first $7,500 and 55% of balance; and; 

iii) in excess of $100,000 to receive shares on a formula basis (subject to creditor agreeing to limit claims to $100,000 so 

as to obtain cash as per the previous formula). 

Such a sliding scale arrangement has been present in many proposals over the years. Argo has not been singled out for special 

treatment; others who acquired claims by assignment have also been affected. Argo has acquired 40 claims; all under $100,000 
but in the aggregate well over $100,000. Argo submitted that it could have achieved the result that it wished if it had kept 

the individual claims it acquired separate by having them held by a different "person"; this is true under the Plan as worded. 

Conceivably if this type of separation in the face of an aggregation provision were perceived to be inappropriate by a CCAA 

applicant, then I suppose the language of such a plan could be "tightened" to eliminate what the applicant perceived as a loophole. 

I appreciate Argo's position that by buying up the small claims it was providing the original creditors with liquidity but this 

should not be a determinative factor. I would note that the sliding scale provided here does recognize (albeit imperfectly) that 
small claims may be equated with small creditors who would more likely wish cash as opposed to non-board lots of shares 
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which would not be as liquidate as cash; the high percentage cash for those proven claims of $7,500 or under illustrates the 

desire not to have the "little person" hurt- at least any more than is necessary. The question will come down to balance - the plan 

must be efficient and attractive enough for it to be brought forward by an applicant with the realistic chance of its succeeding 

(and perhaps in that regard be "sponsored" by significant creditors) and while not being too generous so that the future of the 

applicant on an ongoing basis would be in jeopardy: at the same time it must gain enough support amongst the creditor body 

for it to gain the requisite majority. New creditors by assignment may provide not only liquidity but also a benefit in providing 

a block of support for a plan which may not have been forthcoming as a small creditor may not think it important to do so. Argo 

of course has not claimed it is a "little person" in the context of this CCAA proceeding. 

8 In my view Argo is being treated fairly and reasonably as a creditor as are all the unsecured creditors. An aggregation 

clause is not inherently unfair and the sliding scale provisions would appear to me to be aimed at "protecting (or helping out) 

the little guy" which would appear to be a reasonable policy. 

9 The Plan is sanctioned and approved; Argo's aggregation motion is dismissed. 

Addendum: 

I 0 I reviewed with the insolvency practitioners (legal counsel and accountants) the aspect that industrial and commercial 

concerns in a CCAA setting should be distinguished from "bricks and mortgage" corporations. In their reorganization it is 

important to maintain the goodwill attributable to employee experience and customer (and supplier) loyalty; this may very 

quickly erode with uncertainty. Therefore it would, to my mind be desirable to get down to brass tacks as quickly as possible 

and perhaps a reasonable target (subject to adjustment up or down according to the circumstances including complexity) would 

be for a six month period from application to Plan sanction. 

End of Doctm1t•nf 

Motion for approval granted; motion for amendment dismissed. 
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MR. JUSTICE MORA WETZ 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

Court Fi No. 09-CL-7950 

) WEDNESDAY, THE 14™ 
) 
) DAY OF JANUARY, 2009 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANG 'MENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR .ci&,,... .... ~,,GEMENT OF 
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LI ED, NORTEL 
NETWORKS GLOBAL CORPORATION, NORTEL NETWORKS ERNATIONAL 
CORPORATION AND NORTEL NETWORKS TECHNOLOGY CO ORATION (the 

"Applicants") 

APPLICATION UNDER THE COMPANIES' CREDITORS.AR.RAN< 'MENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

FIFTH AMENDED AND RESTATED INITIAL ORDE 

THIS APPLICATION, made by the Applicants, pursuant to the Co anies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was h d this day at 330 

University Avenue, Toronto, Ontario. 

ON READING the affidavit of John Doolittle sworn January 14, 2009 (the" oolittle Affidavit") 

and the Exhibits thereto, the affidavit of John Doolittle sworn June 22 2009 (the "June 

Affidavit'') and the Exhibits thereto, the report dated January 14, 2009 of st & Young Inc. 

("E& Y''), the proposed monitor, and on hearing the submissions of counsel or the Applicants, 

counsel for the boards of directors of Nortel Networks Corporation an Nortel Networks 

Limited, counsel for E&Y, counsel for Export Development Canada (" De'), Flextronics 

DOCSTOR: 211210S\1A 
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Telecom Systems Ltd., no one else appearing on this Application and on rea ·ng the consent of 

E&Y to act as the Monitor, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of 

Application Record is hereby abridged so that this Application is properly r 

hereby dispenses with further service thereof. 

APPLICATION 

able today and 

2. THIS COURT ORDERS AND DECLARES that each of the Appl cants is a "debtor 

company'' to which the CCAA applies. 

PLAN OF ARRANGEMENT 

3. THIS COURT ORDERS that each of the Applicants shall have the 

may, subject to further order of this Court, file with this Court a plan f compromise or 

arrangement (hereinafter referred to as the "Plan") between, inter alia, such A plicant and one or 

more classes of its secured and/or unsecured creditors as it deems appropriate. 

POSSESSION OF PROPERTY AND OPERATIONS 

4. THIS COURT ORDERS that each of the Applicants shall remain in possession and 

control of its current and future assets, undertakings and properties of eve nature and kind 

whatsoever, and wherever situate including all proceeds thereof (the "Pro 

further Order of this Court, each of the Applicants shall continue to c on business in a 

manner consistent with the preservation of its business (the "Business") and Property. Each of 

the Applicants shall be authorized and empowered to continue to re · and employ the 

employees, consultants, agents, experts, brokers, accountants, legal counsel financial advisors 

and such other persons (collectively "Assistants") currently retained or mployed by such 

Applicant, with liberty to retain such further Assistants as such Applicant deems reasonably 

necessary or desirable for the Business or to carry out the terms of this Order or for the purposes 

of the Plan. 
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5. THIS COURT ORDERS that the Applicants shall be entitled to co tinue to utilize the 

central cash management system currently in place as described in the D olittle Affidavit or 

replace it with another substantially similar central cash management ystem (the "Cash 

Management System") and that any present or future bank or banks oviding the Cash 

Management System shall not be under any obligation whatsoever to inquir into the propriety, 

validity or legality of any transfer, payment, collection or other action n under the Cash 

Management System, or as to the use or application by the Applicants of fun transferred, paid, 

collected or otherwise dealt with in the Cash Management System; shall be entitled to provide 

the Cash Management System without any liability in respect thereof o any Person (as 

hereinafter defined) other than the Applicants, pursuant to the terms of e documentation 

applicable to the Cash Management System; and shall be, in its capacity as p ovider of the Cash 

Management System, an unaffected creditor under the Plan with regard to any claims or 

expenses it may suffer or incur in connection with the provision of the ash Management 

System. 

6. THIS COURT ORDERS that each of the Applicants, either on its own behalf or on 

behalf of another Applicant, shall be entitled but not required to pay the ollowing expenses 

whether incurred prior to, on or after the date of this Order: 

(a) all outstanding and future wages, salaries and employee ben fits (including, but 

not limited to, employee medical and similar benefit plans, relocation and tax 

equalization programs, the Incentive Plan (as defined in the oolittle Affidavit) 

and employee assistance programs), current service, special d similar pension 

benefit payments, vacation pay, commissions and empl yee and director 

expenses, in each case incurred in the ordinary course of bus· ess and consistent 

with existing compensation policies and arrangements; 

(b) compensation to employees in respect of any payments made o employees prior 

to the date of this Order by way of the issuance of cheques or lectronic transfers, 

which are subsequently dishonoured due to the commence nt of proceedings 

under the CCAA; 
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( c) all outstanding and future amounts owing to or in respect of i dividuals working 

as independent contractors in connection with the Business; 

( d) the fees and disbursements of any Assistants retained or empl yed in accordance 

with paragraph 4 hereof; 

(e) subject to the consent of the Monitor, amounts owing by e of more of the 

Applicants in respect of its Customer Programs (as defin d in the Doolittle 

Affidavit); 

(f) subject to consent of the Monitor, amounts owing by o or more of the 

Applicants to any other Nortel Company (as defined in the D little Affidavit) in 

order to settle their inter-company accounts and make inter 

ordinary course of business, including as a result of the 

Transfer Pricing Model (as defined in the Doolittle Affidavit); 

pany loans in the 

ortel Companies' 

(g) subject to the consent of the Monitor, amounts owing to the pplicants' carriers 

and warehousemen. 

7. THIS COURT ORDERS that, except as otherwise provided to the 

of the Applicants shall be entitled but not required to pay all reasonable ex 

in carrying on the Business in the ordinary course on and after the date o 

ntrary herein, each 

nses incurred by it 

this Order, and in 

carrying out the provisions of this Order, which expenses shall include, witho t limitation: 

(a) all expenses and capital expenditures reasonably necessary for the preservation of 

the Property or the Business including, without limitation, p 

of insurance (including directors and officers insurance) an maintenance and 

security services; 

(b) payment for goods or services actually supplied to the Applic ts on or after the 

date of this Order; 

( c) with the written approval of the Monitor, the posting of additi nal cash collateral 

into existing cash collateral accounts (collectively, and tog er with the cash 

collateral posted as at February 10, 2009, the "LC Cash Colla ral") held by either 
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or both of ABN AMRO Bank N.V., Canada Branch ("ABN") d Royal Bank of 

Canada ("RBC") as additional and continuing security for exi ting, renewed and 

new letters of credit, letters of guarantee, surety bonds, and 

(collectively, "LCs") issued (whether before or after Jan 14, 2009) for the 

account of or requested by the Applicants or any of them to rd parties pursuant 

to the existing letter of credit agreements between the Applic ts and ABN and 

RBC and any amendments thereto made with the written appr 

and for any foreign exchange losses incurred by ABN an 

banks, if any, under LCs issued in currencies other than C 

dollars, British pounds sterling and Euros, on the following bas s: 

(i) the posting of such additional cash collateral is fi purposes of 

paragraph 10 hereof specifically permitted herein and authorized hereby 

and shall not and will not constitute a fraudulent pre erence, fraudulent 

conveyance, oppressive conduct, settlement or o er challengeable, 

voidable or reviewable transaction under any applicabl 

(ii) the aggregate of all cash collateral that may be poste (inclusive of the 

cash collateral posted as at February 10, 2009) in res t of LCs issued in 

Canadian dollars, U.S. dollars, British pounds sterling d Euros shall not 

exceed the amount of U.S.$40 million (converting Can dian dollars at the 

Bank of Canada's Noon spot exchange rate for any da , provided that the 

LC Banks shall have no liability in the event that cash ollateral is posted 

in an amount that exceeds such maximum and the vali 'ty of their claims 

with respect to any or all of the LC Cash Collateral s all not be limited, 

lessened or otherwise impaired in any way as a result o such excess; and 

(iii) cash collateral may be posted in respect of LCs issu d by ABN in any 
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( d) if the same is not guaranteed by EDC, payment of any · debtedness of the 

Applicants to the LC Banks (as defined in paragraph lOA hef f) when due under 

the LC Agreements (as defined in paragraph lOA hereof) by way of set-off and 

transfer of LC Cash Collateral posted as at January 14, 2009 r posted thereafter 

pursuant to the LC Agreements and subparagraph ( c) above; 

( e) without limiting ( d), payment of costs and expenses of e LC Banks in 

connection with the amendment and enforcement of ri 

Agreements and any related guarantee bonds issued by EDC if so provided for 

under an applicable LC Agreement, whether incurred before o after February 10, 

2009, including by way of set-off and transfer of LC Cash Coll teral; 

{f) the posting of cash collateral in favour of Export Developme t Canada ("EDC") 

(collectively, the "EDC Cash Collateral") pursuant to the ond amended and 

restated short-term support agreement between Nortel Networ Limited ("NNL") 

and EDC dated April 24, 2009, as amended by the amending 

NNL and EDC dated June 18, 2009, and the cash collateral 

NNL and EDC dated June 18, 2009 and any further amendme ts to the foregoing 

made with the written approval of the Monitor (collectively, e "EDC Support 

Agreements"), on the basis that the EDC Support Agreements are hereby ratified 

and approved and the posting of such cash collateral is £ r the purposes of 

paragraph 10 hereof specifically permitted herein and autho · d hereby and shall 

not and will not constitute a fraudulent preference, frau ent conveyance, 

oppressive conduct, settlement or other challengeable, voi 

transaction under any applicable law; 

(g) payment of any indebtedness of NNL to EDC under e EDC Support 

Agreements by way of set-off or transfer of EDC Cash Col teral posted as at 

June 29, 2009 or posted thereafter pursuant to the EDC Sup rt Agreements and 

subparagraph (f) above; and 
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(h) without limiting (g), payment of costs and expenses of EDC rovided for under 

the EDC Support Agreements by way of set-off or trans er of EDC Cash 

Collateral, to the extent provided for in the EDC Support Agre ments. 

7A. THIS COURT ORDERS that no provision of this Order shall require DC to provide its 

approval for any proposed amendments to any of the LC Agreements purs t to any agreement 

between EDC and any of the LC Banks. 

8. THIS COURT ORDERS that the each of the Applicants shall remit, n accordance with 

legal requirements, or pay: 

(a) any statutory deemed trust amounts in favour of the Crown in right of Canada or 

of any Province thereof or any other taxation authority which are required to be 

deducted from employees' wages, including, without limi tion, amounts in 

respect of (i) employment insurance, (ii) Canada Pension lan, (iii) Quebec 

Pension Plan, and (iv) income taxes; 

(b) all goods and services or other applicable sales taxes (collectiv ly, "Sales Taxes") 

required to be remitted by such Applicant in connection wit the sale of goods 

and services by such Applicant, but only where such Sales T es are accrued or 

collected after the date of this Order, or where such Sales Tax s were accrued or 

collected prior to the date of this Order but not required to be 

after the date of this Order; and 

( c) any amount payable to the Crown in right of Canada or o any Province or 

Territory thereof or any political subdivision thereof or y other taxation 

authority in respect of municipal realty, municipal busine s or other taxes, 

assessments or levies of any nature or kind which are entitled t law to be paid in 

priority to claims of secured creditors and which are attributabl to or in respect of 

the carrying on of the Business by such Applicant. 

9. THIS COURT ORDERS that until such time as an Applicant delivers a notice in writing 

to repudiate a real property lease in accordance with paragraph 1 l(c) of this rder (a ''Notice of 

Repudiation"), each Applicant shall pay all amounts constituting rent or pa able as rent under 
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real property leases (including, for greater certainty, common area maintenan e charges, utilities 

and realty taxes and any other amounts payable to the landlord under the le ) or as otherwise 

may be negotiated by such Applicant and the landlord from time to time (" t"), for the period 

commencing from and including the date of this Order, monthly on the first 

in advance (but not in arrears). On the date of the first of such payment, an arrears relating to 

the period commencing from and including the date of this Order shall o be paid. Upon 

delivery of a Notice of Repudiation, such Applicant shall pay all Rent due fi r the notice period 

stipulated in paragraph l l(c) of this Order, to the extent that Rent for such pe ·od has not already 

been paid. 

10. THIS COURT ORDERS that, except as specifically permitted h rein, each of the 

Applicants is hereby directed, until further Order of this Court: (a) to m e no payments of 

principal, interest thereon or otherwise on account of amounts owing by such pplicant to any of 

its creditors as of this date unless such payments have been approved by the onitor; (b) to grant 

no security interests, trust, liens, charges or encumbrances upon or in re ect of any of its 

Property; and ( c) to not grant credit or incur liabilities except in the ordinary course of business 

unless such obligation has been approved by the Monitor. 

1 OA. THIS COURT ORDERS that, notwithstanding paragraph 10 hereof, 

(a) the existing letter of credit agreements between the Applic sand ABN, RBC 

and Citibank, N.A. acting through its Canadian branch (" 

amendments thereto made after January 14, 2009 with the wri en approval of the 

Monitor, together with any agreements entered into by the A plicants or any of 

them with any other lenders with the written approval of the Monitor providing 

letter of credit facilities or similar facilities to the Applic or any of them 

(including those which may be the subject of EDC guar tee bonds issued 

pursuant to the EDC Support Facility) (collectively, the "LC greements"), and 

the issuance or renewal ofLC's pursuant thereto by ABN, RB , Citibank and any 

other lenders (collectively, the "LC Banks"), together with any payments made by 

the Applicants or EDC with respect thereto; and 
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(b) the EDC Support Agreements and any amendments thereto 

2009 with the written consent of the Monitor, together with y payments made 

by NNL with respect thereto, 

are specifically permitted herein and authorized hereby and shall not and will not 

constitute fraudulent preferences, oppressive conduct, settlements or er challengeable, 

voidable or reviewable transactions under any applicable law 

1 OB. THIS COURT ORDERS that, notwithstanding any other provision i this Order, no LC 

Bank shall be required to issue a letter of credit to the Applicants or any of em and EDC shall 

not be required to provide any Secured Support to the Applicants or any of th 

RESTRUCTURING 

11. THIS COURT ORDERS that each of the Applicants shall, have the ri t to: 

(a) permanently or temporarily cease, downsize or shut down an of its business or 

operations and to dispose of redundant or non-material as ets not exceeding 

CDN$10,000,000 in any one transaction or CDN$50,000,00 

subject to paragraph ( c ), if applicable; 

(b) terminate the employment of such of its employees or tempor 'ly lay off such of 

its employees as it deems appropriate and to deal with the cons uences thereof in 

the Plan or on further order of the Court; 

(c) in accordance with paragraphs 12 and 13, vacate, abandon or quit the whole but 

not part of any leased premises and/or repudiate any real pro erty lease and any 

ancillary agreements relating to any leased premises, on not ess than seven (7) 

days notice in writing to the relevant landlord on such term as may be agreed 

upon between the Applicant and such landlord, or failing such agreement, to deal 

with the consequences thereof in the Plan; 

(d) repudiate such of its arrangements or agreements of any ture whatsoever, 

including, without limitation, any of its deferred compensati n, or bonus plans, 

change of control plans, stock options or restructured st k unit plans and 
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shareholder rights plans whether oral or written, as such A plicant may deem 

appropriate on such terms as may be agreed upon between su Applicant or any 

one of them and such counter-parties, or failing such agreeme t, to deal with the 

consequences thereof in the Plan; and 

(e) pursue all avenues of refinancing and offers for material p of its Business or 

Property, in whole or part, subject to prior approval of this C urt being obtained 

before any material refinancing or any sale (except as permi d by subparagraph 

(a), above); 

all of the foregoing to permit the Applicants to proceed with an orderly 

Business (the "Restructuring"). 

cturing of the 

12. THIS COURT ORDERS that each of the Applicants shall provide e h of the relevant 

landlords with notice of such Applicant's intention to remove any fixtur from any leased 

premises at least seven (7) days prior to the date of the intended removal. 

shall be entitled to have a representative present in the leased premises to ob rve such removal 

and, if the landlord disputes such Applicant's entitlement to remove any su fixture under the 

provisions of the lease, such fixture shall remain on the premises and s 1 be dealt with as 

agreed between any applicable secured creditors, such landlord and such App icant, or by further 

Order of this Court upon application by such Applicant on at least two (2) ays notice to such 

landlord and any such secured creditors. If such Applicant repudiates the le e governing such 

leased premises in accordance with paragraph 1 l(c) of this Order, it shall no be required to pay 

Rent under such lease pending resolution of any such dispute (other than R nt payable for the 

notice period provided for in paragraph 1 l(c) of this Order), and the repudiati n of the lease shall 

be without prejudice to such Applicant's claim to the fixtures in dispute. 

13. THIS COURT ORDERS that if a Notice of Repudiation is delivered, then (a) during the 

notice period prior to the effective time of the repudiation, the landlord ma show the affected 

leased premises to prospective tenants during normal business hours, on gi ing the Applicants 

and the Monitor 24 hours' prior written notice, and (b) at the effective time of the repudiation, 

the relevant landlord shall be entitled to take possession of any such lease premises without 

waiver of or prejudice to any claims or rights such landlord may have again t the Applicants in 
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respect of such lease or leased premises and such landlord shall be en tied to notify the 

Applicants of the basis on which it is taking possession and to gain possess on of and re-lease 

such leased premises to any third party or parties on such terms as such landlord considers 

advisable, provided that nothing herein shall relieve such landlord of its ob igation to mitigate 

any damages claimed in connection therewith. 

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPE 

14. TIDS COURT ORDERS that until and including February 13, 2009 such later date as 

this Court may order (the "Stay Period"), no proceeding or enforcement pr ss in any court or 

tribunal (each, a "Proceeding") shall be commenced, or continued against or · respect of any of 

the Applicants or the Monitor, or affecting the Business or the Property, exc t with the written 

consent of the affected Applicant and the Monitor, or with leave of this Co , and any and all 

Proceedings currently under way against or in respect of the affected Appli t or affecting the 

Business or the Property are hereby stayed and suspended pending further Or r of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

15. THIS COURT ORDERS that during the Stay Period, all rights an remedies of any 

individual, firm, corporation, governmental body or agency, or any other ntities (all of the 

foregoing, collectively being "Persons" and each being a "Person") against r in respect of the 

Applicants or the Monitor, or affecting the Business or the Property, are ereby stayed and 

suspended except with the written consent of the affected Applicant and the onitor, or leave of 

this Court, provided that nothing in this Order shall (i) empower the Applic ts to carry on any 

business which the Applicants are not lawfully entitled to carry on, (ii) exe pt the Applicants 

from compliance with statutory or regulatory provisions relating to he th, safety or the 

environment, (iii) prevent the filing of any registration to preserve or perfect a security interest, 

or (iv) prevent the registration of a claim for lien. 

NO INTERFERENCE WITH RIGHTS 

16. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to 

honour, alter, interfere with, repudiate, terminate or cease to perform any ght, renewal right, 
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contract, agreement, licence or permit in favour of or held by the Applic , except with the 

written consent of the Applicants and the Monitor, or leave of this Court. 

CONTINUATION OF SERVICES 

17. THIS COURT ORDERS that during the Stay Period, all Persons ha ing oral or written 

agreements with the Applicants or with third parties on behalf of the Applic 

regulatory mandates for the supply of goods and/or services, including wi out limitation all 

computer software, communication and other data services, centralized b · g services, payroll 

services, employment agency services, insurance, transportation services, util , leasing or other 

services to the Business or to any of the Applicants, are hereby restrained ii further Order of 

this Court from discontinuing, altering, interfering with or terminating the su ply of such goods 

or services as may be required by the applicable Applicant and that such pplicant shall be 

entitled to the continued use of its current premises, telephone numbers, acsimile numbers, 

internet addresses and domain names, provided in each case that the normal p · ces or charges for 

all such goods or services received after the date of this Order are paid by such Applicant, in 

accordance with normal payment practices of such Applicant, as applica le, or such other 

practices as may be agreed upon by the supplier or service provider and the affected Applicant 

and the Monitor, or as may be ordered by this Court. 

NON-DEROGATION OF RIGHTS 

18. THIS COURT ORDERS that, notwithstanding anything else co tained herein, no 

creditor of the Applicants shall be under any obligation after the making of s Order to advance 

or re-advance any monies or otherwise extend any credit to the Applican . Nothing in this 

Order shall derogate from the rights conferred and obligations imposed by the CCAA. 

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS 

19. THIS COURT ORDERS that during the Stay Period, 

subsection 11.5(2) of the CCAA, no Proceeding may be commenced or con · ued against any of 

the former, current or future directors or officers of the Applicants with r 

against the directors or officers that arose before the date hereof and 

obligations of the Applicants whereby the directors or officers are alleged 
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liable in their capacity as directors or officers for the payment or pe onnance of such 

obligations, until a compromise or arrangement in respect of the Applican , if one is filed, is 

sanctioned by this Court or is refused by the creditors of the Applicants or this Court. 

DIRECTORS AND OFFICERS 

20. THIS COURT ORDERS that each of the Applicants shall indemni its directors and 

officers from all claims, costs, charges and expenses relating to the failure f such Applicant, 

after the date hereof, to make payments of the nature referred to in subparagra hs 6(a), 6(b), 8(a), 

8(b) and 8(c) of this Order or for the Applicants' failure to make pay nts in respect of 

employer health tax or workers' compensation which they sustain or incur y reason of or in 

relation to their respective capacities as directors and/or officers except to e extent that, with 

respect to any officer or director, such officer or director has actively partici ated in the breach 

of any related fiduciary duties or has been grossly negligent or guilty of wilful misconduct. 

21. THIS COURT ORDERS that the directors and officers of the Applic ts shall be entitled 

to the benefit of and are hereby granted a charge (the "Directors' Charge') on the Property, 

which charge shall not exceed an aggregate amount of CDN $45 million, security for the 

indemnities provided in paragraph 20 of this Order as well as for fees and dis ursements of their 

legal counsel. The Directors' Charge shall have the priority set out in p 

herein. 

21A. THIS COURT ORDERS that, to the extent that any one or more of proven Claims (as 

defined below), together with the fees and disbursements of legal counsel t the directors and 

officers of the Applicants, individually or in the aggregate, exceed the ount of CDN $45 

million, each such proven Claim against such directors and officers shall be duced pro rata so 

that the aggregate of all such proven Claims, together with the fees and dis ursements of legal 

counsel to such directors and officers, shall not exceed the amount of CDN 5 million and such 

excess amounts of all such proven Claims and any other Claims are hereby d shall be forever 

barred, disallowed, enjoined, released, discharged and extinguished as ag · t the directors and 

officers of the Applicants. Provided, however, that nothing in this paragrap 21A shall operate 

to release any director or officer of an Applicant in respect of such excess ount of any such 

Claim where, in respect of such Claim, such director or officer has actively participated in the 
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breach of any related fiduciary duties or has been grossly negligent o guilty of wilful 

misconduct. 

In this paragraph 21A, "Claim" shall mean any claim (contingent, liquidat or unliquidated, 

proven or unproven, known or unknown) or any legal proceeding or action of y nature or kind, 

in these proceedings or any subsequent receivership or bankruptcy proceed· gs or in any other 

proceedings or in any other forum whatsoever, against one or more of the dir ctors or officers of 

any one or more of the Applicants relating to the failure of any of the Appli ts, after the date 

of this Order, to make payments of the nature referred to in subparagraphs 6 a), 6(b), 8(a), 8(b) 

and 8(c) of this Order or the Applicants' failure to make payments in respect 

tax or workers' compensation, which are or may be directly or indirectly adv 

asserted, refiled or made by any person, governmental or regulatory autho 'ty or other entity 

against one or more of the directors or officers of any one or more of the Applicants, to the 

extent that such Claim is not covered under any directors' and officers' ins ce policy, or to 

the extent that such coverage is insufficient to pay amounts indemnified i accordance with 

paragraph 20 of this Order 

22. THIS COURT ORDERS that, notwithstanding any language in any a plicable insurance 

policy to the contrary, (a) no insurer shall be entitled to be subrogated to or laim the benefit of 

the Directors' Charge, and (b) each of the Applicants' directors and officers s l only be entitled 

to the benefit of the Directors' Charge to the extent that they do not have verage under any 

directors' and officers' insurance policy, or to the extent that such coverage i insufficient to pay 

amounts indemnified in accordance with paragraph 20 of this Order. 

23. THIS COURT ORDERS that each of NNC's and NNL's directors 

receive remuneration in cash on a current basis at current compensation lev ls (less an overall 

U.S.$25,000 reduction) notwithstanding the terms of, or elections made er, the Directors' 

Compensation Plan. 

APPOINTMENT OF MONITOR 

24. THIS COURT ORDERS that E&Y is hereby appointed pursuant to the CCAA as the 

Monitor, an officer of this Court, to monitor the Property and the Applic ts' conduct of the 
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Business with the powers and obligations set out in the CCAA or set forth he in and that each of 

the Applicants and its officers, directors, and Assistants shall advise the Mo itor of all material 

steps taken by such Applicant pursuant to this Order, and shall co-operate ful with the Monitor 

in the exercise of its powers and discharge of its obligations. 

25. THIS COURT ORDERS that the Monitor, in addition to its pre cribed rights and 

obligations under the CCAA, is hereby directed and empowered to: 

(a) monitor the Applicants' receipts and disbursements; 

(b) provide the consents contemplated herein; 

( c) report to this Court at such times and intervals as the onitor may deem 

appropriate with respect to matters relating to the Property, the usiness, and such 

other matters as may be relevant to the proceedings herein; 

( d) advise the Applicants in their preparation of the Applicants' c h flow statements 

and any other reporting to the Court or otherwise; 

( e) advise the Applicants in their development of the Plan r Plans and any 

amendments to such Plan or Plans; 

(f) assist the Applicants, to the extent required by the Ap licants, with the 

Restructuring; 

(g) assist the Applicants, to the extent required by the Applican , with the holding 

and administering of creditors' or shareholders' meetings for v ting on the Plan or 

Plans; 

(h) have full and complete access to the books, records and mana ement, employees 

and advisors of the Applicants and to the Business and the Pr perty to the extent 

required to perform its duties arising under this Order; 

(i) be at liberty to engage independent legal counsel or such o er persons as the 

Monitor deems necessary or advisable respecting the exercis of its powers and 
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performance of its obligations under this Order including, wi out limitation, one 

or more entities related to or affiliated with the Monitor; 

(j) consider, and if deemed advisable by the Monitor, 

assessment on the Plan or Plans; 

(k) assist the Applicants with respect to any insolvency proceedi gs commenced by 

or with respect to any other Nortel Company (as defin in the Doolittle 

Affidavit) in any foreign jurisdiction (collectively, "Foreign Proceedings") and 

report to this Court, as it deems appropriate, on the Forei Proceedings with 

respect to matters relating to the Applicants; 

(1) apply as the foreign representative of the Applicants, for cognition of these 

proceedings as "Foreign Main Proceedings'', pursuant to Chap er 15 of the United 

States Bankruptcy Code, 11 U.S.C. §101 (the "U.S. Bankruptc Code") or similar 

legislation in any other jurisdiction; and 

(m) perform such other duties as are required by this Order or by 's Court from time 

to time. 

26. THIS COURT ORDERS that the Monitor shall not take possession f the Property and 

shall take no part whatsoever in the management or supervision of the 

Business and shall not, by fulfilling its obligations hereunder, be deeme to have taken or 

maintained possession or control of the Business or Property, or any part ther 

27. THIS COURT ORDERS that nothing herein contained shall req e the Monitor to 

occupy or to take control, care, charge, possession or management separately and/or 

collectively, "Possession") of any of the Property that might be environmen ly contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill discharge, release 

or deposit of a substance contrary to any federal, provincial or other aw respecting the 

protection, conservation, enhancement, remediation or rehabilitation of e environment or 

relating to the disposal of waste or other contamination including, wi ut limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protecti n Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety ct and regulations 

DOCSTOR: 2112105\lA 



- 17 -

thereunder (the "Environmental Legislation"), provided however that n 'ng herein shall 

exempt the Monitor from any duty to report or make disclosure im d by applicable 

Environmental Legislation. The Monitor shall not, as a result of this Order 

pursuance of the Monitor's duties and powers under this Order, be deemed to e in Possession of 

any of the Property within the meaning of any Environmental Legislation, 

possession. 

28. THIS COURT ORDERS that that the Monitor shall provide y creditor of the 

Applicants with information provided by the Applicants in response to reas nable requests for 

information made in writing by such creditor addressed to the Monitor. Th Monitor shall not 

have any responsibility or liability with respect to the information disseminat d by it pursuant to 

this paragraph. In the case of information that the Monitor has been advised y the Applicants is 

confidential, the Monitor shall not provide such information to creditor unless otherwise 

directed by this Court or on such terms as the Monitor and the Applicants ma 

29. THIS COURT ORDERS that, in addition to the rights and prote ions afforded the 

Monitor under the CCAA or as an officer of this Court, the Monitor shall i cur no liability or 

obligation as a result of its appointment and the fulfilment of its duties or the carrying out of the 

provisions of this Order, save and except for any gross negligence or wil misconduct on its 

part. Nothing in this Order shall derogate from the protections afforded e Monitor by the 

CCAA or any applicable legislation. 

30. THIS COURT ORDERS that the Monitor, counsel to the Monit r, counsel to the 

Applicants and counsel to directors shall be paid their reasonable fees d disbursements 

incurred both before and after the making of the Order, in each case at their standard rates and 

charges, by the Applicants as part of the costs of these proceedings. Each the Applicants is 

hereby authorized and directed to pay the accounts of the Monitor, couns 1 for the Monitor, 

counsel for the Applicants and counsel to directors on a weekly basis and, · 

the Applicants is hereby authorized to pay to: (a) the Monitor and its Canadi 

a retainer in the aggregate amount of CDN$750,000; and (b) counsel to the 

in the amount of CDN$750,000 (collectively, the "Retainers") to be held by 

payment of their respective fees and disbursements outstanding from time to t 
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31. THIS COURT ORDERS that the Monitor and its legal counsel shall ass their accounts 

from time to time, and for this purpose the accounts of the Monitor and i legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Co of Justice. 

32. THIS COURT ORDERS that the Monitor, counsel to the Monito, if any, and the 

Applicants' counsel shall be entitled to the benefit of and are hereby gr ted a charge (the 

"Administration Charge") on the Property, which charge shall not exceed 

of $5,000,000, as security for their professional fees and disbursements inc 

rates and charges of the Monitor and such counsel, both before and after them ·ng of this Order 

in respect of these proceedings. The Administration Charge shall have the priority set out in 

paragraphs 42 and 44 hereof. 

EDC 

33. Intentionally Deleted. 

INTERCOMPANYLOANS 

34. THIS COURT ORDERS to the extent that an Applicant receives post-filing inter­

company loan or other transfer (including goods and services) from a C pter 11 Entity (as 

defined in the Doolittle Affidavit) (including as a result of the Applicants' cash management 

system or otherwise) (each such Applicant, a "Beneficiary Applicant"), d such post-filing 

inter-company loan or other transfer is made (each an "Advance") by a hapter 11 Entity 

(together with NNL for the purposes of paragraph 34A below, a "Protec ed Entity"), then, 

subject to the limitations set forth in this paragraph: 

(a) the Protected Entity shall have a proven and valid claim ag · t such Beneficiary 

Applicant for the amount of such Advance (each, "Inter-company 

Reimbursement Claim"), which Inter-company Reimburseme t Claim shall bear 

interest at a rate agreed between the applicable Benefici Applicant and 

Protected Entity from time to time for the period in accordanc with past practice; 

and 
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(b) all of the Property of the Beneficiary Applicant, is hereby char ed by a mortgage, 

lien and security interest (such mortgage, lien and securi interest, "Inter­

company Charge") in favour of each of the Protected Enti es as security for 

payment of the Inter-company Reimbursement Claim C eluding principal, 

interest and expenses) by the applicable Beneficiary pplicant to the 

corresponding Protected Entity. 

34A. THIS COURT ORDERS that the Inter-Company Charge shall also s ure any Advances 

made by NNL to Nortel Networks Technology Corporation ("NNTC") on o after January 14, 

2009 and that NNL shall be a "Protected Entity" and NNTC shall be a "Ben ficiary Applicant" 

in respect of such Advances. 

35. THIS COURT ORDERS that the Inter-company Charge shall also se ure the Remaining 

Revolver Claim (as defined in the Final Canadian Funding and Settlement A eement dated as of 

December 22, 2009 among, inter alia, the Applicants and NNI) as also evide d by the Secured 

Promissory Note dated as of February 16, 2010 in the principal amount U.S.$62,700,000 

given byNNL to NNI. 

36. THIS COURT ORDERS the Inter-company Charge shall be j ·or, subject and 

subordinate only to the other Charges (defined below), and any other future c arges against such 

Beneficiary Applicant that, by the Court order creating them, are expressly s ted to be senior to 

the Inter-company Charges entered after notice and a hearing. 

37. THIS COURT ORDERS that pending further order of this Court, an Inter-company 

Charge shall be a "silent" charge and the Protected Entity shall forbear from e ercising, and shall 

not be entitled to exercise, any right or remedy relating to any Inter-comp y Reimbursement 

Claim held by such party, including, without limitation, as to seeking relief fr m the stay granted 

hereunder, or seeking any sale, foreclosure, realization upon repossession o liquidation of any 

Property of a Beneficiary Applicant, or taking any position with respect to an disposition of the 

Property, the business operations, or the reorganization of a Beneficiary A plicant. An Inter­

company Charge automatically, and without further action of any person or ntity of any kind, 

shall be released or otherwise terminated to the extent that Property sub ect to such Inter­

company Charge is sold or otherwise disposed of in accordance with the te s of this Order or 
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further order of this Court after notice and a hearing, with respect to the ffect of an Inter­

company Charge on any sale of Property by any Beneficiary Applicant. 

38. THIS COURT ORDERS that the Beneficiary Applicants may sell Property, in 

accordance with the terms of this Order or further order of this Court after n tice and a hearing, 

in each case free and clear of any Inter-company Charge, with such Inte -company Charge 

attaching to the proceeds of sale in the same priority and subject to the s e limitations and 

restrictions as existed in respect of the Property sold. 

INTERIM GROUP SUPPLIER PROTOCOL AGREEMENT 

39. THIS COURT ORDERS that the Applicants be and are hereby autho zed to enter into a 

group supplier protocol agreement (the "Interim GSPA") substantially in th form attached as 

Exhibit "C" to the Doolittle Affidavit which agreement shall be effective u n the appointment 

of the Administrators in the United Kingdom, and the Applicants are he eby authorized to 

perform each of their obligations, if any, under the Interim GSPA. The obligations of the 

Applicants under the Interim GSPA shall be secured by the Inter-Company C ge. 

NNILOAN 

40. THIS COURT ORDERS that the amended and restated loan agr ment entered into 

between NNL, as borrower, NNTC and the other Applicants as guarantors, d Nortel Networks 

Inc. (''NNI") as lender (the ''NNI Loan Agreement"), substantially in th form attached as 

Exhibit "B" to the Affidavit of John Doolittle sworn March 27, 2009 provi ng for a revolving 

loan facility of up to U.S.$200 million is hereby approved and each of the A plicants is hereby 

directed to execute and to comply with its obligations under the NNI Loan Ag eement. 

41. Intentionally deleted. 

41A. Intentionally deleted. 

41B. Intentionally deleted. 

41 C. Intentionally deleted. 
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EXCESS FUNDING CHARGE 

41D. THIS COURT ORDERS that as security for NNL's obligation to repay to NNI the 

Contingent Payment (as defined in the Interim Funding Agreement, as d fined in the June 

Affidavit) along with interest, if any, NNI shall be entitled to the benefit of an is hereby granted 

a charge on the Property (the "Excess Funding Charge"). The Excess Fundin Charge shall have 

the priority set out in paragraphs 42 and 44 hereof. 

SHORTFALL CHARGE 

41E. THIS COURT ORDERS that as security for any obligation ofNNL to make the Shortfall 

Payments (as defined in the Interim Funding Agreement, as defined in the Jun Affidavit), Nortel 

Networks UK Limited shall be entitled to the benefit of and is hereby grant d a charge on the 

Property (the "Shortfall Charge"). The Shortfall Charge shall have the riority set out in 

paragraphs 42 and 44 hereof. 

VALIDITY AND PRIORITY OF CHARGES CREATED BY TIDS ORD R 

42. THIS COURT ORDERS that the priorities of the Administration harge, the Excess 

Funding Charge, the Directors' Charge, the Inter-company Charge, the S rtfall Charge, the 

Payments Charge and the Nortel Special Incentive Plan Charge on all P 

follows: 

First - the Administration Charge; 

Second - the Excess Funding Charge 

Third - the Directors' Charge; and 

Fourth-

(a) the Inter~Company Charge; 

(b) the Shortfall Charge, 
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which Inter-company Charge and Shortfall Charge shall rank pa i passu with one 

another. 

Fifth-

(a) the Payments Charge (as defined in the employee Settlement pproval Order of 

this Court made on March 31, 2010); and 

(b) the Nortel Special Incentive Plan Charge (as defined in the der approving the 

Nortel Special Incentive Plan of this Court made on March 8, 2 

which Payments Charge and Nortel Special Incentive Plan Charge sh I rank pari passu 

with one another. 

43. THIS COURT ORDERS that the filing, registration or perfection of e Administration 

Charge, Excess Funding Charge, the Directors' Charge, the Inter-company C ge, the Shortfall 

Charge, the Payments Charge and the Nortel Special Incentive Plan Charg (collectively, the 

"Charges") shall not be required, and that the Charges shall be valid and nforceable for all 

purposes, including as against any right, title or interest filed, registered, re orded or perfected 

subsequent to the Charges coming into existence, notwithstanding any s ch failure to file, 

register, record or perfect. Notwithstanding anything herein, the Charges sh not attach to the 

Retainers. 

44. THIS COURT ORDERS that each of the Charges (all as constituted d defined herein), 

shall subject to this paragraph 44 and to paragraph 46 herein constitute a c 

secured thereunder, and such Charges shall rank in priority to all other sec ty interests, trusts, 

liens, charges and encumbrances, statutory or otherwise (collectively, 

favour of any Person. For greater certainty, 

(a) the Charges shall attach to the LC Cash Collateral junior in p · ority to any rights 

or Encumbrances in favour of LC Banks in respect of LC 

only to the extent of the rights of the Applicants to the re of any LC Cash 

Collateral from the LC Banks following the exercise of the ri ts of the LC Banks 
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as against any such LC Cash Collateral pursuant to the LC A eements or section 

18.l of the CCAA, and 

(b) the Charges shall attach to the EDC Cash Collateral junior in p · ority to any rights 

or Encumbrances in favour of EDC in respect of EDC Cash C lateral and only to 

the extent of the rights of NNL to the return of any EDC C h Collateral from 

EDC following the exercise of the rights of EDC as against y such EDC Cash 

Collateral pursuant to the EDC Support Agreements or section 8.1 of the CCAA 

notwithstanding anything to the contrary contained in this Order. 

45. THIS COURT ORDERS that except as otherwise expressly provide for herein, or as 

may be approved by this Court, the Applicants shall not grant any Enc 

Property that rank in priority to, or pari passu with, any of the Charges char ing such Property, 

unless the Applicants also obtain the prior written consent of the Monitor and e beneficiaries of 

such Charges, or by further Order of this Court. 

46. THIS COURT ORDERS that none of the Charges, the LC Agree 

Support Agreements shall be rendered invalid or unenforceable and the righ and remedies of 

the chargees entitled to the benefit of the Charges (collectively, the "Charge ")thereunder, the 

rights of the LC Banks under LC Agreements and the rights of EDC unde 

shall not otherwise be limited or impaired in any way by (a) the pendency o 

issued pursuant to BIA, or any bankruptcy order made pursuant to such a plications; (c) the 

filing of any assignments for the general benefit of creditors made pursuant o the BIA; ( d) the 

provisions of any federal or provincial statutes; or ( e) any negative coven ts, prohibitions or 

other similar provisions with respect to borrowings, incurring debt o the creation of 

Encumbrances, contained in any existing loan documents, lease, sublease, o r to lease or other 

agreement (collectively, an "Agreement") which binds the Applicants, and n twithstanding any 

provision to the contrary in any Agreement: 

(a) the creation of the Charges, the entering into of the LC A 

issuance or renewal of LC's thereunder and the entering into o the EDC Support 
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Agreements and the provision of Secured Support, as define and contemplated 

thereunder, shall not create or be deemed to constitute a hr ch by any of the 

Applicants of any Agreement to which it is a party; 

(b) none of the Chargees, the LC Banks and EDC shall have y liability to any 

Person whatsoever as a result of any breach of any Agree ent caused by or 

resulting from, the creation of the Charges, the enterin into of the LC 

Agreements or the issuance or renewal of LC's thereunder or e entering into of 

the EDC Support Agreements and the provision of Secured Su 

( c) the payments made by the Applicants pursuant to this Order d the granting of 

the Charges and the entering into of the LC Agreements an the EDC Support 

Agreements do not and will not constitute fraudulent prefi ences, fraudulent 

conveyances, oppressive conduct, settlements or other challen eable, voidable or 

reviewable transactions under any applicable law. 

47. THIS COURT ORDERS that any Charge created by this Order er leases of real 

property in Canada shall only be a Charge in the Applicants' interest in such r al property leases. 

FLEXTRONICS AMENDING AGREEMENT 

48. TIIlS COURT ORDERS that the Flextronics Amending Agreement i the form attached 

as Exhibit "B" to the Doolittle Affidavit be and is hereby approved an NNL is hereby 

authorized and directed to comply with its obligations thereunder. 

CROSS-BORDER PROTOCOL 

49. THIS COURT ORDERS that the cross-border protocol, as amended, i the form attached 

as Schedule "A" hereto be and is hereby approved and shall become effectiv upon its approval 

by the United States Bankruptcy Court for the District of Delaware and e parties to these 

proceedings and any other Person shall be governed by it and shall comply wi the same. 
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FOREIGN PROCEEDINGS 

50. THIS COURT ORDERS that the Monitor is hereby authorized and d" cted to apply for 

recognition of these proceedings as "Foreign Main Proceedings" in the Unite States pursuant to 

Chapter 15 of the U.S. Bankruptcy Code. 

51. THIS COURT HEREBY REQUESTS the aid and recognition of y court, tribunal, 

regulatory or administrative body having jurisdiction in Canada, the United States, the United 

Kingdom or elsewhere, to give effect to this Order and to assist the Applican , the Monitor and 

their respective agents in carrying out the terms of this Order. All courts, bunals, regulatory 

and administrative bodies are hereby respectfully requested to make such or ers and to provide 

such assistance to the Applicants and to the Monitor, as an officer of this Court, as may be 

necessary or desirable to give effect to this Order, to grant representative sta to the Monitor in 

any foreign proceeding, or to assist the Applicants and the Monitor and their r spective agents in 

carrying out the terms of this Order. 

52. THIS COURT ORDERS that each of the Applicants and the Monitor e at liberty and is 

hereby authorized and empowered to apply to any court, tribunal, regulato or administrative 

body, wherever located, for the recognition of this Order and for assistance carrying out the 

terms of this Order. 

SERVICE AND NOTICE 

53. THIS COURT ORDERS that the Monitor shall, within ten (10) busin s days of the date 

of entry of this Order, send notice of this Order and the commencem nt of the within 

proceedings to the Applicants' known creditors, other than employees and ere itors to which the 

Applicants owe less than $5,000, at their addresses as they appear on the plicants' records, 

and shall promptly send a copy of this Order (a) to all parties filing a Notic of Appearance in 

respect of this Application, and (b) to any other interested Person requesting a opy of this Order, 

and the Monitor is relieved of its obligation under Section 11 ( 5) of the CC to provide similar 

notice, other than to supervise this process. The Monitor, on behalf of the plicants, shall, in 

its discretion, be entitled to engage a third party mailing service in order to as ist or complete the 

mailing. Any such service provider shall be considered an "Assistant" hereun er. 
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54. THIS COURT ORDERS that the Applicants and the Monitor be at 1 berty to serve this 

Order, any other materials and orders in these proceedings, and any notices or other 

correspondence, by forwarding true copies thereof by prepaid ordinary mai , courier, personal 

delivery or electronic transmission to the Applicants' creditors or other intere ted parties at their 

respective addresses as last shown on the records of the Applicants and that y such service or 

notice by courier, personal delivery or electronic transmission shall be deeme to be received on 

the next business day following the date of forwarding thereof, or if sent by or inary mail, on the 

third business day after mailing. 

55. THIS COURT ORDERS that the Applicants, the Monitor, and any p y who has filed a 

Notice of Appearance may serve any court materials in these proceedings by 

other electronic copy of such materials to counsels' email addresses as recor ed on the Service 

List from time to time, in accordance with the E-filing protocol of the Co ercial List to the 

extent practicable, and the Monitor may post a copy of any or all such materi s on its website at 

http://www.ey.com/ca/nortel. 

GENERAL 

56. THIS COURT ORDERS that any of the Applicants or the Monitor ma from time to time 

apply to this Court for advice and directions in the discharge of its powers and duties hereunder. 

57. THIS COURT ORDERS that nothing in this Order shall prevent the onitor from acting 

as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the 

Applicants, the Business or the Property. 

58. THIS COURT ORDERS that any interested party (including the pplicants and the 

Monitor) may apply to this Court to vary or amend this Order on not less 

notice to any other party or parties likely to be affected by the order sought r upon such other 

notice, if any, as this Court may order. 
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59. THIS COURT ORDERS that this Order and all of its provisions are e ective as of 12:01 

am. Eastern Standard Time on the date of this Order. 
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CROSS-BORDER INSOLVENCY PROTOCOL 

This cross-borderinsolvencyprotocol (the .. Protocgf') shall gov 

all parties in interest in the Insolvency Proceedings (as such term is defined 

TheYm!~}g.!U?nj;~~!&!l!ll:t~S!U;;gm~i.Q!ii~~mu:I!2J[!!g 

Cases (the "Guidelines") attar.bed as Schedule "A,, hereto, shall be incorporaied 

fonn part of this Protocol. Where there is any discrepancy between the Protocol 

Guidelines; this Protocol shall pICVBil 

A. Backgnnm.cl 

1. Nortel Networks Inc. C"Nfil") is the wholly owned U.S. subsi 

Networks Llmited ("NNL''), the principal Canadian operating subsidiary ofN Networks 

Corporation~· NNC is a telecommunications oompany headquartered in oranto, 

Ontario, Canada. NNI is incorporated under Delaware law and is headquartered Richardson. 

Texas. 

2. 

commeoccd reorgani7.ation proceedings (the "U.S. Proceajipp") under chapter 1 of the United 

States Bankruptcy Code, 11 U.S.C. § 101 et seq. (the "Banlguntcy ~. in th United States 

Bankruptcy Court for the District of Delaware (the "U.S. C.Ourtj, and such c.as have been. 

consolidated (for procedural purposes only) under Case No. 09-10138 (KG). Th U.S. Debton 

are continuing in possession of their ~ve properties and are operating and l!DaJ:18g!J· igthcir 

businesses, as debtors in posseasion. pursuant to sections 1107 aDd 1108 of the Himtknlltrtcv 

Code. No lrustee or examiner bas been appointed in the U.S. Proceedings. On J 

1 Tbc Debtors fn the U.S. ProcccdiDgs (u defined berdn) arc: NNl, Nmtcl NctWQdcs Capital ~pcnblm, 
Altsystcms lnc.., Nortel A1tsystcms IDt.cmational Inc., nos. Inc., Sonoma S)'Sfcml. 
CorcTclr, Ino., Nortel Netwarlcs ApplicatlaDsMIDagemcmt Solutions J:oc., Nortel Networks 
Components Inc., Nortel Netwoib BPOCS Inc., Aldiitel Systems (U.S.) Co~ N 
Intemationa1 Inc., Northcm Telecom Jntcmatlcaal Inc. and Nort.cl Notwolb Cable Sol ' 



the Office of United States 1iustec (the 'V.S. Trustee") appointed an official 

unsecured creditors (the "Creditors Committ~ in the U.S. Procc:cding. An ad h 

ofbondholders (the "Bondholders Commjttee") has also been organized. 

3. On January 14, 2009, the U.S. Debtom1 ultimate COipOI&t.e 

NNI's direct corporate parent NNL (together with NNC and their affiliates, incl the U.S. 

Debtors, "Nortel"), and certain of their Canadian affiliates (collectively, the "'!dlmm 

Debm°i filed an application with the Ontario Superior Court of Justice (the..,.,_. __ ... ". an Com"} 

under the Companies' CreditOIS .Arrangemcut Ad (Canada) (the "QCM "), ~.l.N!'i 

which, inter alia: (a) the Canadian Debtors have been detemrlncd to be entitled 

the CCAA; (b) Ernst & Young Inc. bas been appointed as monitor (the "Monitor 

Canadian Debtors, with the rights. powers, duties and limitations upon liabilities 

CCAA and the Canadian Order; and (c) a stay of proc:ecdings in respect of the OliltadU. m Debtors 

has been gtanted. 

4. The Monitor filed petitions and obtained an order in the U. • Court 

granting recognition of the Canadian Proceedings under chapter lS of the B 

"Chapter JS Proceeding§''· NNI also filed an application and obtained an order 

Court plll'SU8.l1t to section 18.6 of the CCAA recognizing the U.S. Proceedinp as 'foreign 

. Proceedings. 

1 The Caaadia.u Deblam iaclude the followina CPtities: NNC, NNL, Nortel Nctwoib Tecilm 
Nortel Networks Global Corpomticm ml Nortel Networks lDtemadonal Coipondion. I 
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S. For convenience, (a) the U.S. Debtom and the Canadian 

referred to herein collectively as the "Debtors," (b) the U.S. Proceedings and the 

Proceedings shall be referred to herein collectively as the "InsolvC:ncy P'roc.~[lgj'J, 

each individually as a "Court." 

B. Purpose and Goab 

6. Though full and separate plenary~ are pending 

S1ates for the U.S. Debtors and in Canada 1br the Canadian Debtors, the implem ·on of 

administrative procedun"3 and cross...OOrda' guidelines is both necessary and 

coordinate cc:rtain activities in the Insolvency Pro~ protect the rights of p 

ensure the maintenance of the Courts' respective independent jurisdiction and gi 

doctrines of comity. Acootdingly, this Protocol has been developed to promote 

• • mutually demrable goals and objectives in the lllsolvency Proceedings: 

L harmonize and coordinate activi.ties in the Insolvency noqeeOJD.J~ before 
the Courts; 

b. promote the orderly and efficient administmtion of the 
Proceedings to, among o~ things, maximize the effici 
Insolvency Proceedings. redDcc the costs associated th 
duplication of effi>I1; 

c. honor the indepcndcooe and integrlty of the Courts and o 
tribunals of the United States and Canada, respectively; 

d promote international coopccation and respect for comity 
Courts, the Debt.ors, the Creditors Committee, the Estate Jlleprcseiritatt'·ves 

(which include the Chapter 11 Repre,,entatives and the C.-...a&.\ 
Representatives as such terms are defined below) and o 
intcrcstcd parties in the Insolvency PJ:OCCYAfings; 

e. fact1itate the fair, open and efficient administration of t'1c lllsolvency 
Proceedings for the benefit of all of the Debtors' credii? and other 
intere,,ted parties, wherever located; and · 
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f. implement a framework of general principles to address 
administrative issues arising out of the croa-bordc:n1aturc 
Insolvency Proceedings. 

As the Insolvency P~inp progress, the Courts may also jointly dctemiine 

bonier matters that may arise in the Insolvency~ should be dealt with 

aocordancc with the principles of this Protocol Subject to the provisions of this 

including. without limitation. those included in paragraph lS ~ where an • 

addressed only to one Court, in ICDdering a determination in any cross-bonier 

and in 

may: (a) to the extent practical or adv_isable, CODSUlt with the other Court; a1ld (b) in its sole 

disaction and bearing in mind the principles of comity, either (i) render a bindin 

~ cousultation; (ii) defer to the determination of the othc:r Court by trans 

whole or in part to the other Court; or {iii) seek a joint hearing of both Courts. 

C. Comity and Independence of the C9!1!1! 

7. The approval and implementation of this Protocol sball no divest nor 

diminish the U.S. Court's and the Canadian Court's n:q>eetive independent · • 'ction over the 

subject matter of the U.S. Proceedings and the Canadian :Proceecli'lf1', respectivcl . By 

approving and implementing fhis Protoco~ neither the U.S. Comt, the ~an :urt, the 

Debtors nor any creditors or interested parties shall be deemed to bavo approved r engaged in 

any infringement on the sovereignty of the United States of .America or Cana4a 

8. The U.S. Comt shall have sole and exclusive jurisdiction power over 

the conduct of the U.S. Proceedings and the hearing and determination of ma 

U.S. Proceedings. The Canadian Court shall have sole and exclusive jurisdictio 

the conduct of the Canadian Proceedings and the hearing and determination of 

the Canadian Proceedings. 

s 



9. 

herein, nothing contained herein shall be constroed to: 

a. increase, decrease or otherwise modify the independence, 
jurisdiction of the U.S. Court. the Cmadian Court or any 
tnouoal in the United States or Canada, including the 
court or tribmaJ to provide appropriat.e relief on an m: 
notice" basis to the c:xtart pemrltted uoder applicable law; 

:vereignty or 
er court or 
of any such 
or "limited 

b. require the U.S. Court to take any action that is inconsisten with its 
obligations undt.r 1he laws of the United States; 

c. require the Canadian Court 19 take any action that is ill' amststc:nt with its 
obligations under the laws of Canada; 

d. require 1he Debtoni, the Creditom Committee, the Estate ves 
or the U.S. Trustee to take any action or refrain from ta1dn any action 1hat 
would result in a breach of any duty imposed on them by y applicable 

e. 

law; 

authorize any action 1bat requires the specific approval of 
the Courts under.the Bankruptcy Code or the CCAA after priate 
notice and a heating (except to the exteot that such action · specifically 
desm"bed in this Protocol); or 

f. preclude the Debtors, the Creditors Committee, the Mani , the U.S. 
T~ec, my creditor or other interested party from • such party's 
substantive rights under the applicable Jaws of the United tates, Canada 
or any other relevant jurisdiction inctading, without • · on, the rights 
of parties in interest to appeal from the decisions taken by e or both of 
the Courts. 

10. The Debtors, the Creditors Committee, the Estate R.Cllrescntatives and their 

respective employees, members, agents and professionals shall_~ and comp y with the 

independent, non..dclegable duties imposed upon them, if any, by the Banlauptc Code. the 

CCAA. the Canadian Order and other applicable 1aws. 

D. Cooperation 

11. To imist in the eflicic:nt administration of the InsolvenPY Prooeec:llin' ~ and 

in recognizing that the U.S. Debtors and Canadian Debtors may be creditors df e others' 
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estat~ the Debtors and their n:spcctivc Estate R.cprcscntatives shall, whCre armz'Oiln·· ate: (a) 

cooperate with cacb other in connecl:ion with actions taken in both the U.S. Court and the 

Canadian Court and (b) take any other appropriate steps to coordinate the adn:Lilli$ttrati' on of the 

Insolvency Proceedings for the beocfit of the Debtors• _respective estates. 

12. To harmonize and coordinate the administration of the 

Proceedings, the U.S. Court and the Canadian Court each may coordinate activiti and consider 

whethc:r it is appropriate to defer to the judgment of the other Court. Jn of the 

foregoing: 

a. The U.S. Court and the Canadian Court may communicate wilh one 
another, with or without colJllSCl present, with respect to y procedural 

b. 

matter relating to the Insolvency Proceedings. 

Where the issue of the proper jurisdiction ~f either Court 
issue is raised by an interested party in either of the Insol 
Proceedings with respect to a motion or application filed · either Court, 
the Court before which such motion or application was ini • y filed may 
contact the other Court to dct:elmine an appropriate by which 1he 
isme of jurisdiction will be determined; which process be subject to 
submissions by the Debtors, the Creditors Committee, the "tor, the 
Bondholders Committee (collectively the ''Core Parli~, U.S. Trustee 
and any interested party prior to.a determination on the· of 
jurisdiction bcW.g made by either Court. 

c. The Courts may, but are not obligated to, coorclinatc acti: ·es in the 
Insolvency Proceedings such that the subject matter of an particular 
action, suit, request, application, contested matter or other proceeding is 
determined in a single Court. · 

d. The U.S. Court and the Canadian Court may conductjo" hearings (each 
a "loint Hearing") with~ to any cross-border or the 
intet'pretati.on or implementation of this Protocol where th the U .s. 
Court and the Canadian Court consider sncb a Joint H · to be 
necesmy or advisable, or BS otherwise provided hcrcio,. , among other 
things. facilitate or coordinate proper and efficient cond of the 
Insolvency Proceedings or the resolution of any parti issue in the 
Insolvency Proceedings. With n::spcct to my Joint H • g. tmlcss 
otherwise otdered, the following procedures will be follo cd: 
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(i) A telephone or video link shall be established so 
Court and the Canadian Court shall be able to sim 
anrJ/or view the proceedings in the other Comt. 

(it) Submissions or applications by any party that are or e the 
subject of a Joint Hearing (collectively, "PJtadiJJgs shall be made 
or filed initially only to the Court in which sach p is appearing 
and seeking relic£ Promptly after the scheduling of y Joint 
Hearing. the party submitting such Pleadings to one shall file 
courtesy copies with the other Comt. In any event, lcadinp 
seeldng relief' from both Courts shall be filed in of the 
Joint Hearing with both Courts. 

· (m) Any party intending to rely on any written ew· leDJ:lllfY 
support of a submission to the U.S. Co'Urt or the 
connection with any 1 oint Hearing (collectively, ··~·4sm!Yn'. 
Materials") shall file or otherwise submit such uuu~w; 
Courts in advance of the Joint Hearing. To the full 
posml>le, the Evidcntiary M&tcrials filed in each Co 
identical and sba11 be consistent with the procedural 
evideritiary rules and requirements of each Court. 

(iv) If a party has not previously appeared in or attonied or does not 
wish to attom to the jurisdiction of a Court, it shall e entitled to 
file Pleadings or Evidcntiary Materials in conncctio with the Joint 
Hearing without, by 1he mere act of such filings, g deemed to 
bave appean::d in or attomed to the jurisdiction of Court in 
which such material is filed, so long as such party d es not request 
any affirmative relief from such Court. 

(v) The Judge of the U.S. Court and the Justice of the • Comt 
who will preside over the Joint Hearing sba11 be en tled to 
communicate with each other in advance of any Jo' Hearing, 
with or without counsel beiDg present, (1) to estab • guidelines 
fur the orderly submission of Pleadings. Evi • Materials and 
other papers mi for the rendering of decisions by e Courtspmd 
(2) to address any related procedural. administrati or preliminary 
matters. 

(vi) The Judge of the U.S. Court and the Justice of the (J::ail~m 
sball be entitled to commumcate with each other d 
any joint hearing. with oi: without counsel present. the purposes 
of (1) determining whether comistent rulings can b made by both 
Courts; (2) coordinating the terms upon of the , respective 
rulings; and (3) addressing any other procedural. or · · ttative 
matters. 
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13. Notwithstanding the temis of the paragraph 12 above, this 

recogniz.es that the U.S. Court and the Canadian Comt are indepc:ndcnt courts. A 

although the Courts will seek to cooperate and coordinate with each other in good 

· the Courts shall be entitled at all times to exercise its iDdepelldcllt jurlsdiction and 

r~ to: (a) the conduct of the parties appearing in maUers presented to such and (b) 

matters presented to such Court, including, without limitation, the right to d if mattcn 

are properly before such Court. 

14. Whcce one Court bas jurisdiction over a matter which ttr111nTeR 

application of the law of the jurisdiction of the other Court, such Court may~ wi 

hear expert evidence of such law or. subject to paragraph 15 herein. seek the wri 

direction of the other Court which advice may in the discretion of the receiving 

available to parties in interest. 

•• 15. Notwi1hstanding anything to the contrary herein con 

any motion is filed or relief is sought (collectively, "Requested Relief") in either 

to: (i) the proposed sale of assets for gross proceeds in excess of U.S. $30 millio 

least one U.S. Debtor and one Canadian Debtor a:rc parties to the related sale 

involves assets owned by at least one U.S. Debtor and one Carwlian Debtor; (u) 

allocate sale proceeds whirh arc in the aggregate more than U.S. $3 0 million 

one U.S. Debtor and one Canadian Debtor are parties to the related sale agr 

be made 

involves assets owned by at least one U.S. Debtor and one Canadian Debtor, (iii matters relating 

to the advanced pricing agreement involving both the United States and Canad' Wclng 

authorities~ (iv) matters regarding transfer pricing methodology relating to an ob · 'on for the 

transfrr of goods and services between one or more U.S. Debtors and one or mo e Canadian 

9 



Debto?S; (v) any matter telatingto alleged fraudulent conveyance or prefC'l'Cllce c 

of U.S. $30 million and which may have a material impact on both one or more 

in excess 

one or more Canadian Debtors; (vi) matters relating to any proposal or approval a disclosure 

statement, information circDlar, plan of rt.Org8.lliza1ion or plan of compromise 

in either the U.S. Proceedings or the Canadian Pro<wdings: (vhj any motion to 

or Examine:' in the U.S. Proceedings, anymo1ion to convert the U.S. Proceedinp to a Cliapt« 7 

proceeding. any motion to appoint a Receiver in the Canadian Proceedings, or an motion to 

convert the Canadian Procccding-J to a bankruptcy or proposal proceeding lUlder 

and Insolvency Act (Canada); (viii) any motion to substantively consolidate the 

(ix) matted impacting the matttial tax attributes of the U.S. Debtors, including 

losses of the U.S. Debtors in anypriodiscal year; (x) anymotion to amend the t of any of 

the Debtors' registered pension plans the effect of which would increase the liab · 'ty of any 

Debtor thereunder, (xi) any motion to assume, ratify, reject, repudiate, modify o ass:ign 

executory contracts having a material impact on the assets. operations, obligatio 

property or business of both the U.S. and Canadian estates and accounting for gross 

revenue in excess of U.S. $30 million ("Material Contracts'i; (xii) any motion · rclief 

:from the automatic stay in the U.S. Proceedings and/or the stay of proceedings · 

Proceedings {l) involving any Material Contract or (2) to pursue actions having 

impact on the assets, operatiODS, obligations, rights, property or business of at 1 

Debtor and one Canadian Debtor and involving damages in cxce.u of U.S. $30 

motion seeking to create or extend any program. plan. proposal or scheme JOllf • 

authorizing payments to employees where the consideration rdates to no1n-o:rdiI~ 

incendve peri"ormanct; retention. severance, tmmination or such like paymentk and (xiv) any 

10 



motion repromg any program, plan proposal, scheme or smu'lar course of action lated to the 

wind-down of one or more of the Debtors' businesses; 

Theo the following procedures~ be followed: 

a. wtless otherwise consented to by the Core Parties, any and 1 documents, 
other than any Monitor's report related to the Requested It ·et: sba11 be 
filed (as applicable) and served on the Core Parties on IIOt 1 s than seven 
days notice prior to the proposed hearing date for soch Req Relief in 
the Court of the foram. co\mtry where the party seeking the JRcqucstcd 

Relief inteDda the Reqacsted Relief to be hcm:d; provitld, , that to 
the extent the Requmted Relief is necessary to avoid ' 1e harm to 
the Debtors and/or the J>ebtots• bankruptcy est.ates, as may be detcanined 
by the Court of the forum couutry where the Requested R • ef is being 
sought or such Court otherwise dctcmllnes, soch documm related to the 
Requested Relief shall be served on the Core Parties on reasonable. 
notice as such Court may dclc:mJine; 

b. upon notice of such Requested Relief being provided to 
each of the Core Parties will have not less than two busin days from 
reccipt of such notice (or such shorter period as the Court f the forum 
countty where the Requested Relief is being sougbi shall · c, as set 
forth in paragn.pb 15(a) herein) to request, in wrlting. that filing party 
seek a Joint Hearing fot the Requested Relief; 

c. if the filing party agrees to seek a Joint Hearing, the Requ 
be heard at a Joint Hearing conducted by the Courts in ~i>t(12ince 
the proccdurea set forth in paragraph 12 hc:rcin; and 

d. if the filing party does not agree to seek a. Joint Heming, e party seeking 
to have the Requested Relief heard at a Joint Hearing may file a notice of 
Joint Hearing dispute in both the Court of the forum coun: and the Court 
of the non-forum countey' and serve notice thereof on the · • Core 
Patties, Whereupon the respective CGurts of the forum · and the 
non-forum country may consult with one another in acc~m1 
paragraphs 6 and 12 hereof; in order to determine wh a Joint Hearing 
is nect.SS8J'Y or may otherwise consult with the Core Pa:rti 
party proceeding with the underlying Requested Relief in 
proposed forum country. 

E. Recoggitlon of Stays of Progedlngs 

16. The Canadian Court hereby recognizes the validity of 

proceedings and actions against the U.S. Dcbton and their property under 

11 
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Bankruptcy Code (the "U.S. Stu"). ID implcm~ the~ ~f this pmagrapb. e Canatian 

Court IIlllY consult with 1he U.S. Court regarding: (i) the interpretation, extent, and . 

applicability of the U.S. Stay and any orders of 1he U.S. Court modifying or graIJ~relief from 

the U.S. Stay; and (ii} the eoforcemeot of the U.S. Stay in Canada. 

17. The U.S. Court hereby recognizes the validity of the stay o proceedings 

and actions against the Canadian Debtors and their property under the Canadian 

"Canadian Sttt'). Jn implementing the tmms of this paragraph, the U.S. Court 

the Canadian Court regarding: (i) the interpretation, extent. scope and applicabili 

Canadian Stay and any orde?s of the Canadian Court IDOdifying or granting relief 

Clllladian Stay; and (rl) the enforcement of the Canadian Stay in the United Sta 

18. Nothing contained herein shall affect or limit the Debtors' 

to any particular proceeding, property, asset, activity or other mattc:r, wherever 

located. Subject to paragraph lS, herein, motions brought respecting the zippli 

of proceedings with respect to assets or operations of the Canadian Debtors shall 

determined by the Canadian Court. Subject to paragraph IS herein, motions bro 

the application of the stay of proceedings with respect to assets or operations of 

shall be heard and determined by the U.S. Court. 

F. Rights to Appear and Be Heard 

gor 

19. The Debtors, the Core Parties, and any other committee may be 

appointed by the U.S. Trustee, and the professionals and advisors for ea.ch of the orcgoing, shall 

have the right and standing: (i) to appear and to be heard in either the U .s. Co 

Court in the U.S. Proceedings or Canadian Proceedings, respectively, to the 
1 

., 
creditors and other interested parties domiciled in the forum country, subject to y local rules or 

12 



•. 

regulatiom generally applicable to all parties appearing in the forum; and (ii) to fil notices of 

appearance or o1hcrpapers with the els of the U.S. Court or the Canadian Court 

the U.S. Proceedings or Qmadian Proceedings, respectively; provided, however, 

appearance or filing may subject a aeditor or interested party to the jurisdiction o the Court in 

which the appearance 0r iilin.g occmrs; provided further, tba1 ·an appCa.rance by the 

Committee in the Cmadian Proceedings shall not funn a basis for personal jurisdi · 

Canada over the members of the Creditors Committee. Notwithstanding the t; 

accordance with the policies set forth above, including. inter alia, paragraph 12 

Canadian Court shall have jurisdiction over the Oiapter 11 Representatives (as d 

'tor$ 

solely with reij>ed to the particular mattem as to which the Cl1apter 11 &etJr4::sC!lltl$ti'· ves appear 

before the Canadim Court; and (il) the U.S. Court shall have jurisdiction over the camu:lian 

Representatives (as defined below) solely with respect to the partiClllar matters as to which the 

Canadian Representatives appear before the U.S. Comt. 

20. In connection with any matter in the Canadian l'rOCCCillnliP.s 

Czcditors Cofumittec seeks to become invoived and· 'whicll ~ould othCrwise req • 

Committee to execute a c.on.fidc:Dtial.ity agreement, the Creditors Committee, its • 'vidual 

members and professionals shall not be required to execute confidentiality • 

instead the Creditors Committee and its members shall be bound by the coo.fi 

provisions contained in the Creditors Committee bylaws, and the Creditors Co 

professionals shall be bouod by the temJ.s of the coo.fidenti.ality agreement with 

February 2, 2009. 

G. Claims Protocol 

21. The Debt.om anticipate that it will be necessary to imp 

claims protocol to address, among other thin&' and without limitation, the • • process, 
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jurisdiction and applicable governing law to be applied to the resolution of in 

filed by the Debtors' creditorS in the Canadian Proceedinp and the U.S. Pro 

event, and in recognition of the inherent complexities of the inter-company • 

asserted in the Imolvency Proceedinp. the Debtois shall 'USC commen::ially reasioilab 

negotiate a specific claims protocol, in ,fonn and sub.stance satisfactory to the Debtors. the 

Monitor, and the Creditors Committee, which protocol Shall be submitted to the · Court 

and the U.S. Court for approval. In the event that the Debtors fil.il to reach 

such parties, the Debtors shall file a motion in both the Canadian Court and the 

seeking approval of such clallns protocol as the Debtors shall detmnine to be in 

of the Debtors and their creditors. 

H. 

22. The Mooit.or, its officers, diiectors, employees, counsel 

wherever located, (collectively the "Monitor Parties'') and any other estate repi=titati· ves 

appointed in the Canadian Proceedings (collectively, the "~g'm}R~~l!t@~l) 

{subject to paragraph 19) be subject to the sole and ex.elusive jurisdiction of the 

with respect to all matters, including: {a) the Canadian Representatives• tenure · 

retentiDn and compcmsation of the ('.anadjan Representatives; (c) the Canadian 

liability, if any, to any person or entity, including the Canadian Debtors and any 

connection with the Insolvency Procc;12Hngci; and (d) the hearing and dettermdnal:ion of any o1her 

matters relating to the Canadian Representatives arising in the Canadian P under the 

CCAA or other applicable Canadian law. The Canadian Representatives shall n t be required to 

seek: approval of their TCtcn1ion in the U.S. Court for services rendered to the D IS. 

Additionally, the Canadian Representatives: (a) shall be compensated for their ervices to the 

('.aoadian Debtors solely in accordance with the OCAA, the Ca!wlian Order · 
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·. 

Canadian la.w or orders of the Ca:oadian Court; and (b) shall not be required to s 

their compensation in the U.S Court. 

23. The Monitor Parties sba1l be entitled to the same protecti 

immunities in the United State.s as those granted to them under the CCAA and th Canadian 

Order. In particular, except as otbezwisc provided in any Sllbsequmt order 

Canadian Proceedings, the Monitor Parties shall incur no liability or obligations a result of the 

Canadian Ordea-, the appoinlment of the Monitor, the carrying out of its duties or provisions 

of the CC.AA and the Otnadian Order by the Monitor Parties, except any such r 

from actions of the Monitor Parties constituting gross negligence or willful · 

24. 

without limitation any examiners or 1rust.ees appointed in aca>~ with scctio 

Bankruptcy Code (collectively, the"Cbaptq 11 Rsn-esen~ shall (subject paragraph 19) 

be subject to the sole and exclusive jurisdiction of the U.S. Court with respect to 

inclucting: (a) the Chapter 11 Rcpresmtatives• tenure in office; (b) the retention 

compensation of the Chapter 11 Representatives; ( c) the Olapter 11 Rcpres 

any, to any person or entity, including the U.S. Debtors aud any tbiid parties, in 

the Insolvency Proceedings; and ( d) the hcariDg and determiJJ3tion of any other 

to the Chapter 11 Representatives arising in the U.S. ~gs 1lDder the B11Il.11Jruntcy Code or 

other applicable laws of the United States. Tbe Olapter 11 Representatives 

to seek approval of their retention in the Canadia:u court and (a) shall be co'~-ltea for their 

services m the U.S. pebtom solely in accordance with the Bankruptcy Code 

laws of the United States or orders of the U.S. Court; and (b) shall not be r ·· 
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.. 

approval of their compensation for sc:rvices performed for the U.S. Debtors in the {.;aillaCWilil 

Court. 

25. Any profcs.Uonal.s (i) retained by and being compensated lely by, or (n) 

being compeusated solely by, the Cmwfll1l Debtors including in each case. witho 

counsel and financial advisors (collectively, the "<)maTan Frofe.monlb''). shall 

the sole and exclusive jurisdiction of the Canadian Court. Such Canadian Profi 

shall be subject to the procedures and standards for retention and compensation 

Canadian Court under the CCAA, the Canadian Order and any other applicable 

OTders of the Cmadjan Court with respect to services performed on bcbalf of the 

Dcbtoa; and (b) shall not be required to seek approval of their retention or c:ompc;n!W10°: n in 1hc 

U.S. Court. 

26. AJJ.y professionals (i) retained by, or (it) being compensall~ 

Debmrs including in each case, without limitation, counsel and :financial adWio 

tbe '"'{].S. 'Profe.Minals'') shall be subject to the sole and exclusive jurisdiction o the U.S. Co1lrt. 

Such U.S. Professionals: (a) shall be subject to the procedures and standards for ·on and 

compensation applicable in the U.S. Court under the Bankruptcy Code and any o 

laws of the United States or orders of the U.S. Court; and (b) shall not be to seek 

eppro:val of their retention or compcosation in the Canadian. Court . 

27. Subject to paragraph 19 herein, any profcssiODal. retained y the Creditors 

Committee, including in each case, without ~tation, counsel and financial ad 

(collectively. the "Owmittee Professionals1 shall be subject to the sole and ex usive 

jurisdiction of the U.S. Court. Such Committee Professionals: (a) shall be subj 

procedures and standards for retclltion and ~on applicable in the U.S. 
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Bankruptcy Code and any other applicable laws of the United States or orders of U.S. Court; 

and (b) shall not~ required to a= approval of their retention or compensation· 

Court or any other court. 

L Notice 

28. Notice of any motion, application or other Pleading or p 

the "Court Docmnent!"> filed in one or both of the Insolvency Proceedings invo or relating 

to matters addn:ssed by this Protocol and notice of any related hearings 0r other gs 

shall be given by appropriate means (mcluding. where circumstances warrant, by courier, 

telecopicr or other electronic fonns of communication) to the following: (a) all 

inte:r't'ated parties, in ac.cordance with the practice of the jurisdiction where the 

the procecdinp are to occat; and (b) to the extent not otherwise entitled to r • 

are filed or 

clause (a) of this sentence, comisel to the Debtors; the U.S. Trustee; the Monitor; the Creditors 

·· Committee; the Bondholders Committee and any other statutory committees in the 

Insolvency Proceedings and such other parties as may be de,,ignated by either of 

time to time. Notice in accordance with this paragraph shall be given by the . 

responsible for effecting notice in the jurisdiction where the miderlying papers 

proceeWngs are to occur. In addition to the foregoing. upon request, the U.S. 

C.anadian DebtoIS shall provide the U.S. Court or the Canadian Court, as the 

copies of any orders, decisio~ opi:aions or similar papers issued by the other 

Insolvency Proccedinp. 

29. When any cross-border issues or matters addressed by 

be addressed before a Court, notiCC$ shall be provided in the manner and to the attics refemd to 

in paragraph 28 above. 
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J. Effectiveness; Modification 

30. This Protocol sh.all become effective only upon its mmrOVli.l by both the 

U.S. Court and the Canadian Court. 

31. This Protocol may not be supplemented, modified, or 

replaced in any manner except upon the a:pprova1 ofooth the U.S. Court. and the Court 

after notice and a hearing. Notice of any legal proceeding to suppl.cm.ent, modify terminate or 

replace this Protocol shall be given in accordance with the notice provisions set 

K. P.rocg,lure for Resolving Disputes Under this Protocol 

32. Disputes relating to the terms, intent or application of this 

be addressed by interested parties to the U.S. Court, the Canadian Court or both 

notice in accordance with the notice provisions outlined in pm.graph 28 above. 

detemdnation in any such dispute, the Court to wlDch the issue is addressed: (a) 

with the other Court; and (b) may, in its sole and exclusive discretion, eitbe:r: (i) 

decision after such consultation; (ii) defer to the dc:termination of the other Co 

the matter, in whole or in part, to such other Court; or (ii.t) seek a Joint Hearing 

upon 

a binding 

acc.o:rdancc: with paragraph 12 above. Notwithstanding the fo~going, in making a determination 

under this paragraph, each Court shall give due consideration to the indepcn 

inherent jurisdiction of the other Court establishe.d under existing law. 

33. In implementing the terms of this Protocol,. the U.S. 

Canadian Court may, in their sole, respccti.ve discretion, provide advice or gui 

other with respect to legal issues in accordance with the following procedures: 

a. the U .$. Comt or the Canadian Court, as applicable, may 
such advice or guidance is appropriate under the a·rcw~mcc:s; 

' 
b. the Court issuing such.advice or guidance shall provide it to the non. 

issuing Court in writing; 
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c. copies of such written advice or guidance shall be served b 
O>urt in accordance with paragraph 28 hereof; 

d. the Courts may jointly decide to invite the Debtors, the 
· Committee, the Bslate R.cp.resentativcs, the U.S. Trustee 

affected or hrtcrestcd party to make submissicms to the 
in respoose to or in connection with any 'Written advice or gll1'1ance 
received fi:om the o1her Comt; and 

e. for clari~, the provisions of this paragraph shall not be co 
rescric:t the abili~ of either Court to confc:r as provided in ARl.glllol"'1 

above whmever it deems it appropriate to do so. 

L beservati.on of Rights 

34. Except as specifically provided herein, neither the terms o this Protocol 

nor any actions taken under the terms of this Protocol shall: (a) prejudice or affe 

rights. claims and defenses of the Debtors and their estates, the Creditors Commi the Estate 

R.eprcscntatives, the U.S. Trustee or any of the Debtors' aeditors under applicabl law, 

including, without limitation, the Bankruptcy Code the CCAA, and the orde.cs of e Courts; or 

(b) preclude or prejudice tbc rights of any person to assert or pursue such person' mbstantive 

rights against my other person under the applicable laws of Canada or the United States. 
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IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF NORTEL 
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Tel: (416) 216-2327 
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Court File No. CV-13-10362-00CL 
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Torys LLP 
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Box 270, TD Centre 
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Fax: 416.865.7380 

Adam M. Slavens (LSUC#: 54433J) 
Tel: 416.865.7333 
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