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Country Style Food Services Inc., Re, 2002 CarswellOnt 1038
2002 CarswellOnt 1038, [2002] O.J. No. 1377, 112 A.C.W.S. (3d) 1009, 158 O.A.C. 30

2002 CarswellOnt 1038
Ont. C.A. [In Chambers]

Country Style Food Services Inc., Re

2002 CarswellOnt 1038, [2002] O.J. No. 1377, 112 A.C.W.S. (3d) 1009, 158 0.A.C. 30

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985 C. ¢c-36, AS AMENDED; AND IN THE MATTER OF THE COURTS OF
JUSTICE ACT, R.S.0. 1990, C. c.-43, AS AMENDED; AND IN THE MATTER OF A
PLAN OF COMPROMISE OR ARRANGEMENT OF COUNTRY STYLE FOOD
SERVICES INC., COUNTRY STYLE FOOD SERVICES HOLDINGS INC., COUNTRY
STYLE REALTY LIMITED, MELODY FARMS SPECIALTY FOODS AND
EQUIPMENT LIMITED, BUNS MASTER BAKERY SYSTEMS INC. and BUNS
MASTER BAKERY REALTY INC. APPLICATION UNDER THE COMPANIES’
CREDITORS ARRANGEMENT ACT, R.S.C. 1985 C. c-36

Feldman J.A.

Heard: April 15, 2002
Judgment: April 16, 2002
Docket: CA M28458

Counsel: Craig R Colraine, Mitchell D. Goldberg, for Applicants, Tozeng Limited, 1124019 Ontario Ltd. and 665371

Ontario Ltd.
Joanna Board, for 1304271 Ontario Limited and 995804 Ontario Inc. (supporting the Applicants)

Patrick J. O’Kelly, Ashley J. Taylor, for Respondent, Country Style
Frank J.C. Newbould, Q.C., for Respondent, Bank of Nova Scotia
Mahesh Uttamchandani, for Respondent, CAI, DIP Lender

Subject: Corporate and Commercial; Insolvency; Civil Practice and Procedure

Related Abridgment Classifications
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Country Style Food Services Inc., Re, 2002 CarswellOnt 1038

2002 CarswellOnt 1038, [2002] O.J. No. 1377, 112 A.C.W.S. (3d) 1009, 158 O.A.C. 30

For all relevant Canadian Abridgment Classifications refer to highest level of case via History.

Headnote

Corporations --- Arrangements and compromises — Under Companies’ Creditors Arrangement Act —
Miscellaneous issues

Plan of arrangement for group of corporations was sanctioned by court — No one opposed approval of plan at sanction
hearing — Three franchisees then applied for leave to appeal order based on facts discovered after hearing —
Franchisees alleged that they became aware of debt owed to them by group of corporations after approval of plan, that
group of corporations offered improper incentives to creditors to vote for plan and that Monitor was in conflict of
interest — Application dismissed — Applicants did not exercise due diligence and could have discovered information
prior to hearing — Fresh evidence did not meet criterion for admissibility — No evidence existed to indicate that if
affected franchisees had made claims and voted Plan would have been defeated or amended — No alternative plan was
proffered at any stage — Nothing to suggest plan approved was not fair and reasonable — If leave to appeal was granted
progress of action would be hindered.

Corporations --- Arrangements and compromises — Under Companies’ Creditors Arrangement Act —
Arrangements — Approval by court — “Fair and reasonable”

Plan of arrangement for group of corporations was sanctioned by court — No one opposed approval of plan at sanction
hearing — Three franchisees then applied for leave to appeal order based on facts discovered after hearing —
Franchisees alleged that they became aware of debt owed to them by group of corporations after approval of plan, that
group of corporations offered improper incentives to creditors to vote for plan and that Monitor was in conflict of
interest — Application dismissed — Applicants did not exercise due diligence and could have discovered information
prior to hearing — Fresh evidence did not meet criterion for admissibility — No evidence existed to indicate that if
affected franchisees had made claims and voted Plan would have been defeated or amended — No alternative plan was
proffered at any stage — Nothing to suggest plan approved was not fair and reasonable — If leave to appeal was granted
progress of action would be hindered.

Table of Authorities

Cases considered by Feldman J.A.:

Blue Range Resource Corp., Re, 1999 CarswellAlta 809, 244 A.R. 103, 209 W.A.C. 103, 12 C.B.R. (4th) 186
(Alta. C.A.) — referred to ,

Cineplex Odeon Corp., Re, 2001 CarswellOnt 1258, 24 C.B.R. (4th) 201 (Ont. C.A.) — referred to

Consumers Packaging Inc., Re, 2001 CarswellOnt 3482, 27 C.B.R. (4th) 197, 150 O.A.C. 384, 12 C.P.C. (5th) 208
(Ont. C.A.) — referred to

Multitech Warehouse Direct Inc., Re, 32 Alta. L.R. (3d) 62, 1995 CarswellAlta 331 (Alta. C.A.) — referred to

R v. Palmer (1979), [1980] 1 S.C.R. 759, 30 N.R. 181, 14 C.R. (3d) 22, 17 C.R. (3d) 34 (Fr.), 50 C.C.C. (2d) 193,
106 D.L.R. (3d) 212, 1979 CarswellBC 533, 1979 CarswellBC 541 (S.C.C.) — followed

WastlavweNext. canana Copyright @ Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Country Style Food Services Inc., Re, 2002 CarswellOnt 1038
2002 CarswellOnt 1038, [2002] O.J. No. 1377, 112 A.C.W.S. (3d) 1009, 158 O.A.C. 30

Statutes considered:

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — considered

s. 13 —referred to

s. 18.1 [en. 1997, c. 12, 5. 125] — referred to

Courts of Justice Act, R.S.0. 1990, c. C.43
s. 134(4) — referred to

APPLICATION by franchisees for leave to appeal order that sanctioned plan of arrangement for respondent group of
corporations.

Feldman J.A.:

1  This is an application for leave to appeal the order of Spence J. made on March 7, 2002, whereby he sanctioned a Plan
of Arrangement (the “Plan” under the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢.C-36 ("CCAA”) for the
respondent, Country Style Group of Corporations. The application is brought under s. 13 of the CCA4 which provides:

s. 13 Except in the Yukon Territory, any person dissatisfied with an order or a decision made under this Act may appeal
therefrom on obtaining leave of the judge appealed from or of the court or a judge of the court to which the appeal lies
and on such terms as to security and in other respects as the judge or court directs.

2 The application was originally brought before Spence J. but as he was unable to hear it before April 16, 2002, the date
scheduled for the closing of the plan transaction, he suggested that the application be brought to this court.

3 All three applicants are Country Style franchisees. Only one, Tozeng Limited, is also a creditor that filed a proof of
claim and voted in the proceeding.

4  The applicants concede that on the record before him, Spence J. did not make any error in approving the Plan which was
approved by a substantial percentage of the unsecured creditors and by the secured creditor. In fact, no one opposed the
approval of the plan at the sanction hearing. The basis for this application is that immediately after the hearing approving the
Plan, the applicants became aware of facts which they say vitiate the approval process in three ways:

* (1) Over a period of time, some franchisees had contributed to Country Style’s national advertising fund while others
had not. The applicants claim that to the extent that some franchisees thereby overcontributed, they were entitled to
claim as creditors against the company for unjust enrichment in the Plan process. However, because they did not know
about the overcontribution and unequal treatment until it was too late to claim in the plan process, they have been denied
both the amount of their claim and the opportunity to vote for or against the Plan and to participate in the process.
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2002 CarswellOnt 1038, [2002] O.J. No. 1377, 112 A.C.W.S. (3d) 1009, 158 O.A.C. 30

* (2) The company was offering improper incentives to creditors to vote for the Plan.

* (3) The Monitor was in a conflict of interest.

5  The applicants rely on fresh evidence in order to assert these claims and rely on s. 134(4) of the Courts of Justice Act
R.S.0. 1990, c.C-43, which allows a court in a proper case, to accept fresh evidence. In R. v. Palmer (1979), [1980] 1 S.C.R.
759 (S.C.C)), at 775, the Supreme Court of Canada set out four criteria for the admission of fresh evidence on appeal,
summarized as follows:

» (1) by due diligence, the evidence could not have been adduced in the proceeding below;
* (2) it is relevant to a decisive or potentially decisive issue;
* (3) it is reasonably capable of belief;

* (4) if believed, it may reasonably have affected the result.

6  The respondents object to the admission of the fresh evidence on this application and rely heavily on the assertion that
the first criterion, due diligence, has not been met in this case. They also suggest that the record discloses that Mr. English,
the principal of Tozeng Limited, did know about the differential treatment of franchisees as long as one year ago.

7  Mr. O’Kelly on behalf of Country Style, points to the fact that a creditor, Tarragon Mercantile Inc., did propose to
oppose the sanction order until an out-of-court settlement was reached on the evening before the sanction motion. Tarragon
filed a motion record with the court that contained affidavits outlining some of the allegations on which the applicants now
rely (in particular, the alleged irregularities with the proxy solicitation process and the alleged conflict of interest of the
Monitor) and raised other matters as well. I am told that Spence J. was advised on the return of the motion that Tarragon was
withdrawing its opposition. The plan was thereupon sanctioned by the court. I am advised that no one opposed the order.

8  Mr. O’Kelly’s submission is that because Tarragon was in a position to find out the information necessary to bring forth
some of the allegations now asserted by the applicants, the applicants could have done so as well had they exercised due
diligence. In my view, on the face of it, there is merit in that submission.

9  The one issue which is not fully detailed in the Tarragon material is the national advertising fund issue. However, the
information relied on in respect of the fund is contained in an affidavit of Catherine Mauro dated March 25, 2002 and filed on
this application. She is the former director of marketing and product development who was terminated by Country Style on
February 4, 2002. Ms Mauro also provided one of the affidavits which is included in the Tarragon material. Again, therefore,
it appears that the applicants could have discovered further information from Ms. Mauro prior to the March 7 hearing had
they acted with due diligence in speaking with her.

10  Even more significant, however, is the fact that in his affidavit filed in connection with the original material seeking
court protection, Mr. Gibbons, the President of Country Style, disclosed as part of his description of the financial status of the
debtor companies that one of the historical responses by management when a franchisee developed financial difficulties was
“deferring or accepting reduced royalty, advertising and/or sign rental payments for a period of time” (affidavit para. 37).
This information was also included in the Management proxy circular which was sent out to all creditors, of which Mr.

WaestiawNext: canana Copyright ©@ Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4
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2002 CarswellOnt 1038, [2002] O.J. No. 1377, 112 A.C.W.S. (3d) 1009, 1568 O.A.C. 30

English was one.

11  The applicants’ position is that until they talked to Catherine Mauro after the sanction hearing, they did not know that
some franchisees were not paying the full 3.5% of monthly gross sales to the national advertising fund, and that the 13
corporate stores, taken over from failed franchisees, paid nothing into the fund. The applicants also take the position that the
company and the monitor made it impossible for the franchisees to learn of this by failing to disclose it to the franchisees.
Their evidence is that representations were made to franchisees by senior management that all franchisees paid the same
percentage of their sales into the national advertising fund.

12 However, it appears that there was disclosure of the differential treatment of franchisees in respect of the advertising
fund in Mr. Gibbons’ affidavit and the Management circular. Counsel also pointed out that franchisees could ask to be added
to the service list for all of the documentation and that some were added, including Ms. Board’s clients who have been
represented by her here in support of the application.

13 1 conclude, based on the material currently before the court, that it cannot be said that there was non-disclosure of the
differential treatment of franchisees in respect of the contribution to the national advertising fund, or that the applicants could
not have discovered this evidence if they had exercised due diligence. Although it appears that the potential significance of
the different contributions as a possible claim against Country Style based on unjust enrichment, may not have been
considered by the applicants until after the sanction motion, a failure to appreciate the significance of information does not
meet the due diligence test.

14  Finally, the respondents point to the fact that Mr. English has deposed that in May 2000, he sought and obtained
differential treatment in respect of the royalty fees he was paying and that he has been trying to retain the so-called “tiered
store” status for his stores which allows them to pay lower fees. Therefore, Mr. English was aware of differentiation among
franchisees in respect of some of the amounts payable to the franchiser and wanted to preserve that differentiation when it
benefited him. The respondents say this shows that the new evidence should not be accepted and that furthermore, there is no
merit to the suggestion that the franchisees have any claim against the debtor company based on alleged overpayments. As a
result, they argue that the new evidence would not have affected the outcome of the sanction hearing had it been available at

that hearing.

15 I am satisfied that I need not deal with this part of the submission on this motion, as the due diligence criterion is not
met.

16  Even if the fresh evidence met the test for admission, which it does not on the due diligence criterion, the court must
be satisfied that this is a case where leave to appeal ought to be granted. The jurisprudence in this area dictates that leave to
appeal in CCAA proceedings should be granted sparingly: Consumers Packaging Inc., Re (2001), 27 C.B.R. (4th) 197 (Ont.
C.A)), at 199; Blue Range Resource Corp., Re (1999), 12 C.B.R. (4th) 186 (Alta. C.A.), at 190. In order to grant leave the
court must be satisfied that there are “serious and arguable grounds that are of real and significant interest to the parties™
Multitech Warehouse Direct Inc., Re (1995), 32 Alta. LR. (3d) 62 (Alta. C.A.), at 63. This is determined in accordance with

a four-pronged test as follows:

(a) whether the point on appeal is of significance to the practice;

fe)

WastlawNext.canans  Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2002 CarswellOnt 1038, [2002] O.J. No. 1377, 112 A.C.W.S. (3d) 1009, 1568 O.A.C. 30

17 (b) whether the point is of significance to the action;

18  (c) whether the appeal is prima facie meritorious or frivolous;

19  (d) whether the appeal will unduly hinder the progress of the action.

20  See Blue Range Resource Corp., Re, supra at 190; Cineplex Odeon Corp., Re (2001), 24 C.B.R. (4th) 201 (Ont.
C.A), at 202

21  As I understand it, the main issue on appeal is the submission that the applicant franchisees and other franchisees,
some of whom have filed affidavits in support, over-contributed to the national advertising fund in relation to other
franchisees and the company in connection with its corporate stores. This overcontribution entitled them to make a claim
against the company for unjust enrichment. However, because they did not know about this potential claim until after the
sanction hearing, they did not file claims in the process; they therefore did not have the right to participate as unsecured
creditors, and they did not have the right to vote for or against the Plan.

22 Counsel for the applicants concedes that there is no evidence in the record to demonstrate that had the affected
franchisees made claims and voted, the Plan would have been defeated or amended in any way.

23 Counsel also concedes that no alternative plan has been proferred at any stage. He suggests, however, that because of
the circumstances set out, the Plan cannot be considered fair and reasonable. The Monitor has made it clear in its reports that
the only alternative to the Plan is bankruptcy or receivership, whereunder there would be nothing for the unsecured creditors.
Counsel suggested in argument that his clients would be prepared to see the debtor company go bankrupt rather than proceed
with the sanctioned Plan. There is no affidavit evidence to this effect, and I frankly find it hard to accept that franchisees with
viable operations would prefer to see the corporate entity with which they are associated be liquidated in a bankruptcy or

receivership.

24  Based on the record, there is nothing to suggest that the Plan as sanctioned and approved by the court is not “fair and
reasonable.” If leave to appeal is granted, the progress of the action will clearly be hindered and the restructuring may not go
ahead at all. If the appeal were to be successful and the process reopened, the applicants do not propose any alternative to the
plan, so that the significance to the action appears to be procedural but not substantive.

25  For all of these reasons, the applicants have not satisfied the test for the court to exercise its discretion to grant leave to
appeal.

26  During argument, counsel for the applicants suggested that one of the problems facing his clients is that they owe
money to the debtor company, but are not able to make a claim against the company in respect of the overpayment into the
advertising fund because of the orders made in the CCAA process. In response, counsel for Country Style took the position
that s. 18.1 of the CCAA preserves the applicants’ ability to assert a right of set-off against the company in respect of their

WaestlawNext. canans Copyright © Thomson Reuters Canada Limited or its ficensors (excluding individual court documents). All rights reserved. 8
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claims against any monies which they may owe to the company. In other words, their claims against the company are not
necessarily barred.

27  As this was not an issue for resolution on this leave to appeal motion, I make no comment on (1) the effect of s. 18.1 of
the CCAA4 on post- Plan claims by or against the debtor company; or (2) on the effect of the claims bar order in respect of
claims by people who were not listed or served as creditors in the proceeding, or people who did not know that they had
claims against the company.

28  Finally, I note that the franchisees as a group were not considered to be people to be officially served with and
included in the CCAA process. I was advised by a representative of the Monitor who was present in court for this appeal, that
Mr. Gibbons did send a letter to all franchisees enclosing the original stay order and advising them of the Monitor’s website
where much of the CCAA4 material would be posted. Although the process under the Act contemplates the participation and
protection of creditors, the debtor company, and possibly the shareholders, in cases where the debtor company is a franchisor,
the franchisees may have an interest in the ultimate structure of the franchise operation as proposed by the Plan process. It
may therefore be appropriate where a franchisor seeks CCA4 protection, to consider whether the franchisees ought to be
given notice of the proceedings and the opportunity to request the ability to participate on an appropriate basis.

CONCLUSION

29  Leave to appeal is denied.

Application dismissed.
End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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Stelco Inc., Re, 2005 CarswellOnt 1188
2005 CarswellOnt 1188, [2005] O.J. No. 1171, 138 A.C.W.S. (3d) 222, 196 O.A.C. 142...

Most Negative Treatment: Distinguished

Most Recent Distinguished: SR Télécom & Co. v. Apex - Micro Manufacturing Corp. | 2008 BCSC 1768, 2008
CarswellBC 2780, [2009] B.C.W.L.D. 1328, 15 P.P.S.A.C. (3d) 136, 52 C.B.R. (5th) 204, 173 A.C.W.S. (3d) 749 | (B.C.
S.C., Dec 22, 2008)

2005 CarswellOnt 1188
Ontario Court of Appeal

Stelco Inc., Re

2005 CarswellOnt 1188, [2005] O.J. No. 1171, 138 A.C.W.S. (3d) 222, 196 0.A.C. 142, 253 D.L.R. (4th) 109, 2
B.L.R. (4th) 238, 75 O.R. (3d) 5, 9 C.B.R. (5th) 135

In the Matter of the Companies’ Creditors Arrangement Act, R.S.C., c. C-36, as
amended

And In the Matter of a proposed plan of compromise or arrangement with respect to Stelco Inc. and the other
Applicants listed in Schedule “A”

Application under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended
Goudge, Feldman, Blair JJ.A.

Heard: March 18, 2005
Judgment: March 31, 2005
Docket: CA M32289

Proceedings: reversed Stelco Inc., Re ((2005)), 2005 CarswellOnt 742, [2005] O.J. No. 729, 7 C.B.R. (5th) 307 ((Ont. S.C.J.
[Commercial List)])); reversed Stelco Inc., Re ((2005)), 2005 CarswellOnt 743, [2005] O.J. No. 730, 7 C.B.R. (5th) 310 ((Ont.
S.C.J. [Commercial List])); additional reasons to Stelco Inc., Re ((2005)), 2005 CarswellOnt 742, [2005] O.J. No. 729, 7
C.B.R. (5th) 307 ((Ont. S.C.J. [Commercial List]))

Counsel: Jeffrey S. Leon, Richard B. Swan for Appellants, Michael Woollcombe, Roland Keiper

Kenneth T. Rosenberg, Robert A. Centa for Respondent, United Steelworkers of America

Murray Gold, Andrew J. Hatnay for Respondent, Retired Salaried Beneficiaries of Stelco Inc., CHT Steel Company Inc.,
Stelpipe Ltd., Stelwire Ltd., Welland Pipe Ltd.

Michael C.P. McCreary, Carrie L. Clynick for USWA Locals 5328, 8782

John R. Varley for Active Salaried Employee Representative

Michael Barrack for Stelco Inc.

Peter Griffin for Board of Directors of Stelco Inc.

K. Mahar for Monitor

David R. Byers (Agent) for CIT Business Credit, DIP Lender

Subject: Corporate and Commercial; Insolvency; Property; Civil Practice and Procedure

Related Abridgment Classifications
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Stelco Inc., Re, 2005 CarswellOnt 1188

2005 CarswellOnt 1188, [2005] O.J. No. 1171, 138 A.C.W.S. (3d) 222, 196 O.A.C. 142...

For all relevant Canadian Abridgment Classifications refer to highest level of case via History.

Headnote

Business associations --- Specific corporate organization matters — Directors and officers — Appointment —
General principles

Corporation entered protection under Companies’ Creditors Arrangement Act — K and W were involved with
companies who made capital proposal regarding corporation — Companies held approximately 20 per cent of
corporation’s shares — K and W, allegedly with support of over 30 per cent of shareholders, requested to fill two vacant
directors’ positions of corporation, and be appointed to review committee — K and W claimed that their interest as
shareholders would not be represented in proceedings — K and W appointed directors by board, and made members of
review committee — Employees’ motion for removal of K and W as directors was granted and appointments were
voided — Trial judge found possibility existed that K and W would not have best interests of corporation at heart, and
might favour certain shareholders — Trial judge found interference with business judgment of board was appropriate, as
issue touched on constitution of corporation — Trial judge found reasonable apprehension of bias existed, although no
evidence of actual bias had been shown — K and W appealed -— Appeal allowed — K and W reinstated to board —
Court’s discretion under s. 11 of Act does not give authority to remove directors, which is not part of restructuring
process — Trial judge erred in not deferring to corporation’s business judgment — Trial judge erred in adopting
principle of reasonable apprehension of bias.

Bankruptey and insolvency --- Proposal — Companies’ Creditors Arrangement Act — Miscellaneous issues

Corporation entered protection under Companies’ Creditors Arrangement Act — K and W were involved with
companies who made capital proposal regarding corporation — Companies held approximately 20 per cent of
corporation’s shares — K and W, allegedly with support of over 30 per cent of shareholders, requested to fill two vacant
directors’ positions of corporation and be appointed to review committee — K and W claimed that their interest as
shareholders would not be represented in proceedings — K and W appointed directors by board, and made members of
review committee — Employees’ motion for removal of K and W as directors was granted and appointments were
voided — Trial judge found possibility existed that K and W would not have best interests of corporation at heart, and
might favour certain shareholders — Trial judge found interference with business judgment of board was appropriate, as
issue touched on constitution of corporation — Trial judge found reasonable apprehension of bias existed, although no
evidence of actual bias had been shown — K and W appealed — Appeal allowed — K and W reinstated to board —
Court’s discretion under s. 11 of Act does not give authority to remove directors, which is not part of restructuring
process — Trial judge erred in not deferring to corporation’s business judgment — Trial judge erred in adopting
principle of reasonable apprehension of bias.

Table of Authorities
Cases considered by Blair J.A.:
Alberta-Pacific Terminals Ltd., Re (1991), 8 C.B.R. (3d) 99, 1991 CarswelIBC 494 (B.C. S.C.) —referred to

Algoma Steel Inc., Re (2001), 2001 CarswellOnt 1742, 25 C.B.R. (4th) 194, 147 O.A.C. 291 (Ont. C.A)) —
considered
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2005 CarswellOnt 1188, [2005] O.J. No. 1171, 138 A.C.W.S. (3d) 222, 196 O.A.C. 142...

Algoma Steel Inc. v. Union Gas Ltd. (2003), 2003 CarswellOnt 115, 39 C.B.R. (4th) 5, 169 O.A.C. 89, 63 O.R. (3d)
78 (Ont. C.A.) — referred to

Babcock & Wilcox Canada Ltd., Re (2000), 2000 CarswellOnt 704, 5 B.L.R. (3d) 75, 18 C.B.R. (4th) 157 (Ont.
S.C.J. [Commercial List]) — referred to

Baxter Student Housing Ltd. v. College Housing Co-operative Ltd. (1975), [1976] 2 S.C.R. 475, [1976] 1 W.W.R.
1,20 C.B.R. (N.S.) 240, 57 D.L.R. (3d) 1, 5 N.R. 515, 1975 CarsweliMan 3, 1975 CarswellMan 85 (S.C.C.) —
referred to

Blair v. Consolidated Enfield Corp. (1995), 128 D.L.R. (4th) 73, 187 N.R. 241, 86 O.A.C. 245, 25 O.R. (3d) 480
(note), 24 B.L.R. (2d) 161, [1995] 4 S.CR. 5, 1995 CarswellOnt 1393, 1995 CarswellOnt 1179 (S8.C.C.) —

considered

Brant Investments Ltd. v. KeepRite Inc. (1991), 1 B.L.R. (2d) 225, 3 O.R. (3d) 289, 45 O.A.C. 320, 80 D.L.R. (4th)
161, 1991 CarswellOnt 133 (Ont. C.A.) — considered

Catalyst Fund General Partner I Inc. v. Hollinger Inc. (2004), 1 B.L.R. (4th) 186, 2004 CarswellOnt 4772 (Ont.
S.C.J.) — referred to

Country Style Food Services Inc., Re (2002), 2002 CarswellOnt 1038, 158 O.A.C. 30 (Ont. C.A. [In Chambers]) —
considered

Dylex Ltd.,, Re (1995), 31 C.B.R. (3d) 106, 1995 CarswellOnt 54 (Ont. Gen. Div. [Commercial List]) — referred to

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 4 C.B.R. (3d) 311, (sub nom.
Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991] 2 W.W.R. 136, 1990 CarswellBC 394 (B.C. CA.) —
referred to

Fvaco Inc., Re (2004), 3 C.B.R. (5th) 33, 2004 CarswellOnt 2397 (Ont. S.C.J. [Commercial List]) — referred to

Lehndorff General Partner Ltd, Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993 CarswellOnt 183 (Ont.
Gen. Div. [Commercial List]) — considered

London Finance Corp. v. Banking Service Corp. (1922), 23 O.W.N. 138, [1925] 1 D.L.R. 319 (Ont. H.C.) —
referred to

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 CB.R. (3d) 1, (sub nom. Olympia & York
Developments Ltd.,, Re) 12 O.R. (3d) 500, 1993 CarswellOnt 182 (Ont. Gen. Div.) — considered

People’s Department Stores Ltd. (1992) Inc., Re (2004), (sub nom. Peoples Department Stores Inc. (Trustee of) v.
Wise) 244 D.L.R. (4th) 564, (sub nom. Peoples Department Stores Inc. (Bankrupt) v. Wise) 326 N.R. 267 (Eng.),
(sub nom. Peoples Department Stores Inc. (Bankrupt) v. Wise) 326 N.R. 267 (Fr.), 4 C.B.R. (5th) 215, 49 B.L.R.
(34d) 165, 2004 SCC 68, 2004 CarswellQue 2862, 2004 CarswellQue 2863 (8.C.C.) — considered

R. v. Sharpe (2001), 2001 SCC 2, 2001 CarswellBC 82, 2001 CarswellBC 83, 194 D.L.R. (4th) 1, 150 C.C.C. (3d)
321,39 CR. (5th) 72, 264 N.R. 201, 146 B.C.A.C. 161, 239 W.A.C. 161, 88 B.C.LR. (3d) 1, [2001] 6 W.W.R. I,
[2001] 1 S.C.R. 45, 86 C.R.R. (2d) 1 (S.C.C.) — referred to

Richtree Inc., Re (2005), 2005 CarswellOnt 255, 7 C.B.R. (5th) 294 (Ont. S.C.J. [Commercial List]) — referred to
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Rizzo & Rizzo Shoes Ltd., Re (1998), 1998 CarswellOnt 1, 1998 CarswellOnt 2, 154 D.L.R. (4th) 193, 36 O.R. (3d)
418 (headnote only), (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re) 221 N.R. 241, (sub nom. Adrien v.
Ontario Ministry of Labour) 98 C.L.L.C. 210-006, 50 C.B.R. (3d) 163, (sub nom. Rizzo & Rizzo Shoes Ltd.
(Bankrupt), Re) 106 O.A.C. 1, [1998] 1 S.C.R. 27,33 C.C.E.L. (2d) 173 (8.C.C.) — referred to

Royal Oak Mines Inc., Re (1999), 1999 CarswellOnt 792, 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial List])
— considered

Sammi Atlas Inc., Re (1998), 1998 CarswellOnt 1145, 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]) —
referred to

Skeena Cellulose Inc., Re (2003), 43 C.B.R. (4th) 187, 184 B.C.A.C. 54, 302 W.A.C. 54, 2003 BCCA 344, 2003
CarswellBC 1399, 13 B.C.L.R. (4th) 236 (B.C. C.A.) — followed

Stephenson v. Vokes (1896), 27 O.R. 691 (Ont. H.C.) — referred to

Westar Mining Ltd., Re (1992), 70 B.C.L.R. (2d) 6, 14 C.B.R. (3d) 88, [1992] 6 W.W.R. 331, 1992 CarswellBC
508 (B.C. S.C.) — referred to

Statutes considered:

Canada Business Corporations Act, R.S.C. 1985, c. C-44

Generally — referred to

s. 2(1) “affairs” — considered
s. 102 — referred to

s. 106(3) — referred to

s. 109(1) — referred to

s. 111 — referred to

s. 122(1) — referred to

s. 122(1)(a) — referred to
s. 122(1)(b) — referred to
s. 145 — referred to

s. 145(2)(b) — referred to
s. 241 — referred to

s. 241(3)(e) — referred to

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to
s. 11 — considered

s. 11(1) — considered
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s. 11(3) — considered
s. 11(4) — considered
s. 11(6) — considered

s. 20 — considered

APPEAL by potential board members from judgments reported at Stelco Inc., Re (2005), 2005 CarswellOnt 742, 7 C.B.R.
(5th) 307 (Ont. S.C.J. [Commercial List]) and at Stelco Inc., Re (2005), 2005 CarswellOnt 743, 7 C.B.R. (5th) 310 (Ont.
S.C.J. [Commercial List]), granting motion by employees for removal of certain directors from board of corporation under
protection of Companies Creditors’ Arrangement Act.

Blair J.A.:

Part] — Introduction'

’

1  Stelco Inc. and four of its wholly owned subsidiaries obtained protection from their creditors under the Companies
Creditors Arrangement Act' on January 29, 2004. Since that time, the Stelco Group has been engaged in a high profile, and
sometimes controversial, process of economic restructuring. Since October 2004, the restructuring has revolved around a
court-approved capital raising process which, by February 2005, had generated a number of competitive bids for the Stelco
Group.

2 Farley J., an experienced judge of the Superior Court Commercial List in Toronto, has been supervising the CCAA
process from the outset.

3 The appellants, Michael Woollcombe and Roland Keiper, are associated with two companies — Clearwater Capital
Management Inc., and Equilibrium Capital Management Inc. — which, respectively, hold approximately 20% of the
outstanding publicly traded common shares of Stelco. Most of these shares have been acquired while the CCAA process has
been ongoing, and Messrs. Woollcombe and Keiper have made it clear publicly that they believe there is good shareholder
value in Stelco in spite of the restructuring. The reason they are able to take this position is that there has been a solid turn
around in worldwide steel markets, as a result of which Stelco, although remaining in insolvency protection, is earning
annual operating profits.

4  The Stelco board of directors ("the Board”) has been depleted as a result of resignations, and in January of this year
Messts. Woollcombe and Keiper expressed an interest in being appointed to the Board. They were supported in this request
by other shareholders who, together with Clearwater and Equilibrium, represent about 40% of the Stelco common
shareholders. On February 18, 2005, the Board appointed the appellants directors. In announcing the appointments publicly,
Stelco said in a press release:

After careful consideration, and given potential recoveries at the end of the company’s restructuring process, the Board
responded favourably to the requests by making the appointments announced today.

o
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Richard Drouin, Chairman of Stelco’s Board of Directors, said: “I’m pleased to welcome Roland Keiper and Michael
Woollcombe to the Board. Their experience and their perspective will assist the Board as it strives to serve the best
interests of all our stakeholders. We look forward to their positive contribution.”

5  On the same day, the Board began its consideration of the various competing bids that had been received through the
capital raising process.

6  The appointments of the appellants to the Board incensed the employee stakeholders of Stelco (“the Employees™),
represented by the respondent Retired Salaried Beneficiaries of Stelco and the respondent United Steelworkers of America
("USWA”). Outstanding pension liabilities to current and retired employees are said to be Stelco’s largest long-term liability
— exceeding several billion dollars. The Employees perceive they do not have the same, or very much, economic leverage in
what has sometimes been referred to as ‘the bare knuckled arena’ of the restructuring process. At the same time, they are
amongst the most financially vulnerable stakeholders in the piece. They see the appointments of Messrs. Woollcombe and
Keiper to the Board as a threat to their well being in the restructuring process, because the appointments provide the
appellants, and the shareholders they represent, with direct access to sensitive information relating to the competing bids to
which other stakeholders (including themselves) are not privy.

7  The Employees fear that the participation of the two major shareholder representatives will tilt the bid process in favour
of maximizing shareholder value at the expense of bids that might be more favourable to the interests of the Employees. They
sought and obtained an order from Farley J. removing Messrs. Woollcombe and Keiper from their short-lived position of
directors, essentially on the basis of that apprehension.

8  The Employees argue that there is a reasonable apprehension the appellants would not be able to act in the best interests
of the corporation — as opposed to their own best interests as shareholders — in considering the bids. They say this is so
because of prior public statements by the appellants about enhancing shareholder value in Stelco, because of the appellants’
linkage to such a large shareholder group, because of their earlier failed bid in the restructuring, and because of their
opposition to a capital proposal made in the proceeding by Deutsche Bank (known as “the Stalking Horse Bid”). They submit
further that the appointments have poisoned the atmosphere of the restructuring process, and that the Board made the
‘appointments under threat of facing a potential shareholders’ meeting where the members of the Board would be replaced en

masse.

9 On the other hand, Messrs. Woollcombe and Keiper seek to set aside the order of Farley J. on the grounds that (a) he did
not have the jurisdiction to make the order under the provisions of the CCAA, (b) even if he did have jurisdiction, the
reasonable apprehension of bias test applied by the motion judge has no application to the removal of directors, (c) the
motion judge erred in interfering with the exercise by the Board of its business judgment in filling the vacancies on the
Board, and (d) the facts do not meet any test that would justify the removal of directors by a court in any event.

10  For the reasons that follow, I would grant leave to appeal, allow the appeal, and order the reinstatement of the
applicants to the Board.

Part II — Additional Facts
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11  Before the initial CCAA order on January 29, 2004, the shareholders of Stelco had last met at their annual general
meeting on April 29, 2003. At that meeting they elected eleven directors to the Board. By the date of the initial order, three of
those directors had resigned, and on November 30, 2004, a fourth did as well, leaving the company with only seven directors.

12 Stelco’s articles provide for the Board to be made up of a minimum of ten and a maximum of twenty directors.
Consequently, after the last resignation, the company’s corporate governance committee began to take steps to search for new
directors. They had not succeeded in finding any prior to the approach by the appellants in January 2005.

13 Messts. Woollcombe and Keiper had been accumulating shares in Stelco and had been participating in the CCAA
proceedings for some time before their request to be appointed to the Board, through their companies, Clearwater and
Equilibrium. Clearwater and Equilibrium are privately held, Ontario-based, investment management firms. Mr. Keiper is the
president of Equilibrium and associated with Clearwater. Mr. Woollcombe is a consultant to Clearwater. The motion judge
found that they “come as a package”.

14  In October 2004, Stelco sought court approval of its proposed method of raising capital. On October 19, 2004, Farley
J. issued what has been referred to as the Initial Capital Process Order. This order set out a process by which Stelco, under the
direction of the Board, would solicit bids, discuss the bids with stakeholders, evaluate the bids, and report on the bids to the

court.

15  On November 9, 2004, Clearwater and Equilibrium announced they had formed an investor group and had made a
capital proposal to Stelco. The proposal involved the raising of $125 million through a rights offering. Mr. Keiper stated at
the time that he believed “the value of Stelco’s equity would have the opportunity to increase substantially if Stelco emerged
from CCAA while minimizing dilution of its shareholders.” The Clearwater proposal was not accepted.

16 A few days later, on November 14, 2004, Stelco approved the Stalking Horse Bid. Clearwater and Equilibrium
opposed the Deutsche Bank proposal. Mr. Keiper criticized it for not providing sufficient value to existing shareholders.
However, on November 29, 2004, Farley J. approved the Stalking Horse Bid and amended the Initial Capital Process Order
accordingly. The order set out the various channels of communication between Stelco, the monitor, potential bidders and the
stakeholders. It provided that members of the Board were to see the details of the different bids before the Board selected one

or more of the offers.

17  Subsequently, over a period of two and a half months, the shareholding position of Clearwater and Equilibrium
increased from approximately 5% as at November 19, to 14.9% as at January 25, 2005, and finally to approximately 20% on
a fully diluted basis as at January 31, 2005. On January 25, Clearwater and Equilibrium announced that they had reached an
understanding jointly to pursue efforts to maximize shareholder value at Stelco. A press release stated:

Such efforts will include seeking to ensure that the interests of Stelco’s equity holders are appropriately protected by its
board of directors and, ultimately, that Stelco’s equity holders have an appropriate say, by vote or otherwise, in
determining the future course of Stelco.

18  On February 1, 2005, Messrs. Keiper and Woollcombe and others representatives of Clearwater and Equilibrium, met
with Mr. Drouin and other Board members to discuss their views of Stelco and a fair outcome for all stakeholders in the
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proceedings. Mr. Keiper made a detailed presentation, as Mr. Drouin testified, “encouraging the Board to examine how
Stelco might improve its value through enhanced disclosure and other steps”. Mr. Keiper expressed confidence that “there
was value to the equity of Stelco”, and added that he had backed this view up by investing millions of dollars of his own
money in Stelco shares. At that meeting, Clearwater and Equilibrium requested that Messrs. Woollcombe and Keiper be
added to the Board and to Stelco’s restructuring committee. In this respect, they were supported by other shareholders
holding about another 20% of the company’s common shares.

19 At paragraphs 17 and 18 of his affidavit, Mr. Drouin, summarized his appraisal of the situation:

17. It was my assessment that each of Mr. Keiper and Mr. Woollcombe had personal qualities which would allow them
to make a significant contribution to the Board in terms of their backgrounds and their knowledge of the steel industry
generally and Stelco in particular. In addition I was aware that their appointment to the Board was supported by
approximately 40% of the shareholders. In the event that these shareholders successfully requisitioned a shareholders
meeting they were in a position to determine the composition of the entire Board.

18. I considered it essential that there be continuity of the Board through the CCAA process. I formed the view that the
combination of existing Board members and these additional members would provide Stelco with the most appropriate
board composition in the circumstances. The other members of the Board also shared my views.

20  In order to ensure that the appellants understood their duties as potential Board members and, particularly that “they
would no longer be able to consider only the interests of shareholders alone but would have fiduciary responsibilities as a
Board member to the corporation as a whole”, Mr. Drouin and others held several further meetings with Mr. Woollcombe
and Mr. Keiper. These discussions “included areas of independence, standards, fiduciary duties, the role of the Board
Restructuring Committee and confidentiality matters”. Mr. Woollcombe and Mr. Keiper gave their assurances that they fully
understood the nature and extent of their prospective duties, and would abide by them. In addition, they agreed and confirmed

that:

a) Mr. Woollcombe would no longer be an advisor to Clearwater and Equilibrium with respect to Stelco;
b) Clearwater and Equilibrium would no longer be represented by counsel in the CCAA proceedings; and

¢) Clearwater and Equilibrium then had no involvement in, and would have no future involvement, in any bid for
Stelco.

21  On the basis of the foregoing — and satisfied “that Messrs. Keiper and Woollcombe would make a positive
contribution to the various issues before the Board both in [the] restructuring and the ongoing operation of the business” —
the Board made the appointments on February 18, 2005.

22 Seven days later, the motion judge found it “appropriate, just, necessary and reasonable to declare” those appointments
“to be of no force and effect” and to remove Messrs. Woollcombe and Keiper from the Board. He did so not on the basis of
any actual conduct on the part of the appellants as directors of Stelco but because there was some risk of anticipated conduct
in the future. The gist of the motion judge’s rationale is found in the following passage from his reasons (at para. 23):

In these particular circumstances and aside from the Board feeling coerced into the appointments for the sake of
continuing stability, I am not of the view that it would be appropriate to wait and see if there was any explicit action on
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behalf of K and W while conducting themselves as Board members which would demonstrate that they had not lived up
to their obligations to be “neutral”. They may well conduct themselves beyond reproach. But if they did not, the fallout
would be very detrimental to Stelco and its ability to successfully emerge. What would happen to the bids in such a
dogfight? I fear that it would be trying to put Humpty Dumpty back together again. The same situation would prevail
even if K and W conducted themselves beyond reproach but with the Board continuing to be concerned that they not do
anything seemingly offensive to the bloc. The risk to the process and to Stelco in its emergence is simply too great to
risk the wait and see approach.

Part IIT — Leave to Appeal

23 Because of the “real time” dynamic of this restructuring project, Laskin J.A. granted an order on March 4, 2005,
expediting the appellants’ motion for leave to appeal, directing that it be heard orally and, if leave be granted, directing that
the appeal be heard at the same time. The leave motion and the appeal were argued together, by order of the panel, on March
18, 2005.

24  This court has said that it will only sparingly grant leave to appeal in the context of a CCAA proceeding and will only
do so where there are “serious and arguable grounds that are of real and significant interest to the parties”: Country Style

- Food Services Inc., Re (2002), 158 O.A.C. 30, [2002] O.J. No. 1377 (Ont. C.A. [In Chambers]), at para. 15. This criterion is
determined in accordance with a four-pronged test, namely,

a) whether the point on appeal is of significance to the practice;
b) whether the point is of significance to the action;
¢) whether the appeal is prima facie meritorious or frivolous;

d) whether the appeal will unduly hinder the progress of the action.

25  Counsel agree that (d) above is not relevant to this proceeding, given the expedited nature of the hearing. In my view,
the tests set out in (a) - (¢) are met in the circumstances, and as such, leave should be granted. The issue of the court’s
Jjurisdiction to intervene in corporate governance issues during a CCAA restructuring, and the scope of its discretion in doing
$0, are questions of considerable importance to the practice and on which there is little appellate jurisprudence. While Messrs.
Woollcombe and Keiper are pursuing their remedies in their own right, and the company and its directors did not take an
active role in the proceedings in this court, the Board and the company did stand by their decision to appoint the new
directors at the hearing before the motion judge and in this court, and the question of who is to be involved in the Board’s
decision making process continues to be of importance to the CCAA proceedings. From the reasons that follow it will be
evident that in my view the appeal has merit.

26  Leave to appeal is therefore granted.
Part IV— The Appeal

The Positions of the Parties
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27  The appellants submit that,

a) in exercising its discretion under the CCAA, the court is not exercising its “inherent jurisdiction” as a superior
court;

b) there is no jurisdiction under the CCAA to remove duly elected or appointed directors, notwithstanding the
broad discretion provided by s. 11 of that Act; and that,

¢) even if there is jurisdiction, the motion judge erred:

(i) by relying upon the administrative law test for reasonable apprehension of bias in determining that the
directors should be removed;

(ii) by rejecting the application of the “business judgment” rule to the unanimous decision of the Board to
appoint two new directors; and,

(iii) by concluding that Clearwater and Equilibrium, the shareholders with whom the appellants are
associated, were focussed solely on a short-term investment horizon, without any evidence to that effect,
and therefore concluding that there was a tangible risk that the appellants would not be neutral and act in
the best interests of Stelco and all stakeholders in carrying out their duties as directors.

28  The respondents’ arguments are rooted in fairness and process. They say, first, that the appointment of the appellants
as directors has poisoned the atmosphere of the CCAA proceedings and, secondly, that it threatens to undermine the
even-handedness and integrity of the capital raising process, thus jeopardizing the ability of the court at the end of the day to
approve any compromise or arrangement emerging from that process. The respondents contend that Farley J. had jurisdiction
to ensure the integrity of the CCAA process, including the capital raising process Stelco had asked him to approve, and that
this court should not interfere with his decision that it was necessary to remove Messrs. Woollcombe and Keiper from the
Board in order to ensure the integrity of that process. A judge exercising a supervisory function during a CCAA proceeding is
owed considerable deference: Algoma Steel Inc., Re (2001), 25 C.B.R. (4th) 194 (Ont. C.A.), at para. 8.

29  The crux of the respondents’ concern is well-articulated in the following excerpt from paragraph 72 of the factum of
the Retired Salaried Beneficiaries:

The appointments of Keiper and Woollcombe violated every tenet of fairness in the restructuring process that is
supposed to lead to a plan of arrangement. One stakeholder group — particular investment funds that have acquired
Stelco shares during the CCAA itself — have been provided with privileged access to the capital raising process, and
voting seats on the Corporation’s Board of Directors and Restructuring Committee. No other stakeholder has been
treated in remotely the same way. To the contrary, the salaried retirees have been completely excluded from the capital
raising process and have no say whatsoever in the Corporation’s decision-making process.

30  The respondents submit that fairness, and the perception of fairness, underpin the CCAA process, and depend upon
effective judicial supervision: see Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 12 O.R. (3d) 500 (Ont. Gen.
Div.); vaco Inc., Re (2004), 3 C.B.R. (5th) 33 (Ont. S.C.J. [Commercial List]), at para.15-16. The motion judge reasonably
decided to remove the appellants as directors in the circumstances, they say, and this court should not interfere.
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Jurisdiction

31  The motion judge concluded that he had the power to rescind the appointments of the two directors on the basis of his
“inherent jurisdiction” and “the discretion given to the court pursuant to the CCA4”. He was not asked to, nor did he attempt
to rest his jurisdiction on other statutory powers imported into the CCAA.

32 The CCAA is remedial legislation and is to be given a liberal interpretation to facilitate its objectives: Babcock &
Wilcox Canada Ltd.,, Re, [2000] O.J. No. 786 (Ont. S.C.J. [Commercial List]), at para. 11. See also, Hongkong Bank of
Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C. C.A.), at p. 320; Lehndor{f General Partner Ltd, Re
(1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]). Courts have adopted this approach in the past to rely on
inherent jurisdiction, or alternatively on the broad jurisdiction under s. 11 of the CCAA, as the source of judicial power in a
CCAA proceeding to “fill in the gaps” or to “put flesh on the bones” of that Act: see Dylex Ltd., Re (1995), 31 C.B.R. (3d)
106 (Ont. Gen. Div. [Commercial List]), Royal Oak Mines Inc., Re (1999), 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial
List]); and Westar Mining Ltd., Re (1992), 70 B.C.LR. (2d) 6 (B.C. S.C.).

33 It is not necessary, for purposes of this appeal, to determine whether inherent jurisdiction is excluded for all
supervisory purposes under the CCAA, by reason of the existence of the statutory discretionary regime provided in that Act.
In my opinion, however, the better view is that in carrying out his or her supervisory functions under the legislation, the judge
is not exercising inherent jurisdiction but rather the statutory discretion provided by s. 11 of the CCAA and supplemented by
other statutory powers that may be imported into the exercise of the s. 11 discretion from other statutes through s. 20 of the

CCAA.

Inherent Jurisdiction

34  Inherent jurisdiction is a power derived “from the very nature of the court as a superior court of law”, permitting the
court “to maintain its authority and to prevent its process being obstructed and abused”. It embodies the authority of the
judiciary to control its own process and the lawyers and other officials connected with the court and its process, in order “to
uphold, to protect and to fulfill the judicial function of administering justice according to law in a regular, orderly and
effective manner”. See I.H. Jacob, “The Inherent Jurisdiction of the Court” (1970) 23 Current Legal Problems 27-28. In
Halsbury’s Laws of England, 4th ed. (London: Lexis-Nexis UK, 1973 - ) vol. 37, at para. 14, the concept is described as

follows:

In sum, it may be said that the inherent jurisdiction of the court is a virile and viable doctrine, and has been defined as
being the reserve or fund of powers, a residual source of powers, which the court may draw upon as necessary whenever
it is just or equitable to do so, in particularly to ensure the observation of the due process of law, to prevent improper
vexation or oppression, to do justice between the parties and to secure a fair trial between them.

35 In spite of the expansive nature of this power, inherent jurisdiction does not operate where Parliament or the
Legislature has acted. As Farley J. noted in Royal Oak Mines Inc., supra, inherent jurisdiction is “not limitless; if the
legislative body has not left a functional gap or vacuum, then inherent jurisdiction should not be brought into play” (para. 4).
See also, Baxter Student Housing Ltd. v. College Housing Co-operative Ltd. (1975), [1976] 2 S.C.R. 475 (8.C.C.) at 480;
Richtree Inc., Re, [2005] 0.J. No. 251 (Ont. S.C.J. [Commercial List]).
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36 Inthe CCAA context, Parliament has provided a statutory framework to extend protection to a company while it holds
its creditors at bay and attempts to negotiate a compromised plan of arrangement that will enable it to emerge and continue as
a viable economic entity, thus benefiting society and the company in the long run, along with the company’s creditors,
shareholders, employees and other stakeholders. The s. 11 discretion is the engine that drives this broad and flexible statutory
scheme, and that for the most part supplants the need to resort to inherent jurisdiction. In that regard, I agree with the
comment of Newbury J.A. in Skeena Cellulose Inc., Re, [2003] B.C.J. No. 1335, 43 C.B.R. (4th) 187 (B.C. C.A)) at para. 46,
that:

. . . the court is not exercising a power that arises from its nature as a superior court of law, but is exercising the
discretion given to it by the CCAA. . . . This is the discretion, given by s. 11, to stay proceedings against the debtor
corporation and the discretion, given by s. 6, to approve a plan which appears to be reasonable and fair, to be in accord
with the requirements and objects of the statute, and to make possible the continuation of the corporation as a viable
entity. It is these considerations the courts have been concerned with in the cases discussed above,” rather than the
integrity of their own process.

37  As Jacob observes, in his article “The Inherent Jurisdiction of the Court”, supra, at p. 25:

The inherent jurisdiction of the court is a concept which must be distinguished from the exercise of judicial discretion.
These two concepts resemble each other, particularly in their operation, and they often appear to overlap, and are
therefore sometimes confused the one with the other. There is nevertheless a vital juridical distinction between
jurisdiction and discretion, which must always be observed.

38 1 do not mean to suggest that inherent jurisdiction can never apply in a CCAA context. The court retains the ability to
control its own process, should the need arise. There is a distinction, however — difficult as it may be to draw — between the
court’s process with respect to the restructuring, on the one hand, and the course of action involving the negotiations and
corporate actions accompanying them, which are the company s process, on the other hand. The court simply supervises the
latter process through its ability to stay, restrain or prohibit proceedings against the company during the plan negotiation
period “on such terms as it may impose”.’ Hence the better view is that a judge is generally exercising the court’s statutory
discretion under s. 11 of the Act when supervising a CCAA proceeding. The order in this case could not be founded on
inherent jurisdiction because it is designed to supervise the company’s process, not the court’s process.

The Section 11 Discretion

39  This appeal involves the scope of a supervisory judge’s discretion under s. 11 of the CCAA, in the context of corporate
governance decisions made during the course of the plan negotiating and approval process and, in particular, whether that
discretion extends to the removal of directors in that environment. In my view, the s. 11 discretion — in spite of its
considerable breadth and flexibility — does not permit the exercise of such a power in and of itself. There may be situations
where a judge in a CCAA proceeding would be justified in ordering the removal of directors pursuant to the oppression
remedy provisions found in s. 241 of the CBCA, and imported into the exercise of the s. 11 discretion through s. 20 of the
CCAA. However, this was not argued in the present case, and the facts before the court would not justify the removal of
Messrs. Woollcombe and Keiper on oppression remedy grounds.

40  The pertinent portions of s. 11 of the CCAA provide as follows:
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Powers of court

11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an application is
made under this Act in respect of a company, the court, on the application of any person interested in the matter, may,
subject to this Act, on notice to any other person or without notice as it may see fit, make an order under this section.

Initial application court orders

(3) A court may, on an initial application in respect of a company, make an order on such terms as it may impose,
effective for such period as the court deems necessary not exceeding thirty days.

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(¢) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.

Other than initial application court orders

(4) A court may, on an application in respect of a company other than an initial application, make an order on such terms
as it may impose.

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.

Burden of proof on application

(6) The court shall not make an order under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfied the court that the applicant has
acted, and is acting, in good faith and with due diligence.

41  The rule of statutory interpretation that has now been accepted by the Supreme Court of Canada, in such cases as R. v.
Sharpe, [2001] 1 S.C.R. 45 (S.C.C.), at para. 33, and Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 S.CR. 27 (S.C.C.), at para. 21 is
articulated in E.A. Driedger, The Construction of Statutes, 2nd ed. (Toronto: Butterworths, 1983) as follows:

Today, there is only one principle or approach, namely, the words of an Act are to be read in their entire context and in
their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention
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of Parliament.

See also Ruth Sullivan, Sullivan and Driedger on the Construction of Statutes, 4th ed. (Toronto: Butterworths, 2002) at page
262,

42 The interpretation of s. 11 advanced above is true to these principles. It is consistent with the purpose and scheme of
the CCAA, as articulated in para. 38 above, and with the fact that corporate governance matters are dealt with in other
statutes. In addition, it honours the historical reluctance of courts to intervene in such matters, or to second-guess the business
decisions made by directors and officers in the course of managing the business and affairs of the corporation.

43  Mr. Leon and Mr, Swan argue that matters relating to the removal of directors do not fall within the court’s discretion
under s. 11 because they fall outside of the parameters of the court’s role in the restructuring process, in contrast to the
company’s role in the restructuring process. The court’s role is defined by the “on such terms as may be imposed”
jurisdiction under subparagraphs 11(3)(a)-(c) and 11(4)(a)-(c) of the CCAA to stay, or restrain, or prohibit proceedings
against the company during the “breathing space” period for negotiations and a plan. I agree.

44  What the court does under s. 11 is to establish the boundaries of the playing field and act as a referee in the process.
The company’s role in the restructuring, and that of its stakeholders, is to work out a plan or compromise that a sufficient
percentage of creditors will accept and the court will approve and sanction. The corporate activities that take place in the
course of the workout are governed by the legislation and legal principles that normally apply to such activities. In the course
of acting as referee, the court has great leeway, as Farley J. observed in Lehndorff General Partner Ltd., supra, at para 5, “to
make order[s] so as to effectively maintain the status quo in respect of an insolvent company while it attempts to gain the
approval of its creditors for the proposed compromise or arrangement which will be to the benefit of both the company and
its creditors”. But the s. 11 discretion is not open-ended and unfettered. Its exercise must be guided by the scheme and object
of the Act and by the legal principles that govern corporate law issues. Moreover, the court is not entitled to usurp the role of
- the directors and management in conducting what are in substance the company s restructuring efforts.

45  With these principles in mind, I turn to an analysis of the various factors underlying the interpretation of the s. 11
discretion.

46 1 start with the proposition that at common law directors could not be removed from office during the term for which
they were elected or appointed: London Finance Corp. v. Banking Service Corp. (1922), 23 O.W.N. 138 (Ont. H.C.);
Stephenson v. Vokes (1896), 27 O.R. 691 (Ont. H.C.). The authority to remove must therefore be found in statute law.

47  In Canada, the CBCA and its provincial equivalents govern the election, appointment and removal of directors, as well
as providing for their duties and responsibilities. Shareholders elect directors, but the directors may fill vacancies that occur
on the board of directors pending a further shareholders meeting: CBCA, ss. 106(3) and 111.* The specific power to remove
directors is vested in the shareholders by s. 109(1) of the CBCA. However, s. 241 empowers the court — where it finds that
oppression as therein defined exists — to “make any interim or final order it thinks fit”, including (s. 241(3)(e)) “an order
appointing directors in place of or in addition to all or any of the directors then in office”. This power has been utilized to
remove directors, but in very rare cases, and only in circumstances where there has been actual conduct rising to the level of
misconduct required to trigger oppression remedy relief: see, for example, Catalyst Fund General Partner I Inc. v. Hollinger
Inc., [2004] O.J. No. 4722 (Ont. S.C.J.).
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48  There is therefore a statutory scheme under the CBCA (and similar provincial corporate legislation) providing for the
election, appointment, and removal of directors. Where another applicable statute confers jurisdiction with respect to a
matter, a broad and undefined discretion provided in one statute cannot be used to supplant or override the other applicable
statute. There is no legislative “gap” to fill. See Baxter Student Housing Ltd. v. College Housing Co-operative Ltd., supra, at
p. 480; Royal Oak Mines Inc. (Re), supra; and Richtree Inc. (Re), supra.

497 At paragraph 7 of his reasons, the motion judge said:

The board is charged with the standard duty of “manage[ing], [sic] or supervising the management, of the business and
affairs of the corporation”: s. 102(1) CBCA. Ordinarily the Court will not interfere with the composition of the board of
directors. However, if there is good and sufficient valid reason to do so, then the Court must not hesitate to do so to
correct a problem. The directors should not be required to constantly look over their shoulders for this would be the sure
recipe for board paralysis which would be so detrimental to a restructuring process; thus interested parties should only
initiate a motion where it is reasonably obvious that there is a problem, actual or poised to become actual.

[emphasis added]

50  Respectfully, I see no authority in s. 11 of the CCAA for the court to interfere with the composition of a board of
directors on such a basis.

51  Court removal of directors is an exceptional remedy, and one that is rarely exercised in corporate law. This reluctance
is rooted in the historical unwillingness of courts to interfere with the internal management of corporate affairs and in the
court’s well-established deference to decisions made by directors and officers in the exercise of their business judgment when
managing the business and affairs of the corporation. These factors also bolster the view that where the CCAA is silent on the
issue, the court should not read into the s. 11 discretion an extraordinary power — which the courts are disinclined to
exercise in any event — except to the extent that that power may be introduced through the application of other legislation,
and on the same principles that apply to the application of the provisions of the other legislation.

The Oppression Remedy Gateway

52  The fact that s. 11 does not itself provide the authority for a CCAA judge to order the removal of directors does not
mean that the supervising judge is powerless to make such an order, however. Section 20 of the CCAA offers a gateway to
the oppression remedy and other provisions of the CBCA and similar provincial statutes. Section 20 states:

The provisions of this Act may be applied together with the provisions of any Act of Parliament or of the legislature of
any province that authorizes or makes provision for the sanction of compromises or arrangements between a company
and its shareholders or any class of them.

53  The CBCA is legislation that “makes provision for the sanction of compromises or arrangements between a company
and its shareholders or any class of them”. Accordingly, the powers of a judge under s. 11 of the CCAA may be applied
together with the provisions of the CBCA, including the oppression remedy provisions of that statute. I do not read s. 20 as
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limiting the application of outside legislation to the provisions of such legislation dealing specifically with the sanctioning of
compromises and arrangements between the company and its shareholders. The grammatical structure of s. 20 mandates a
broader interpretation and the oppression remedy is, therefore, available to a supervising judge in appropriate circumstances.

54 I do not accept the respondents’ argument that the motion judge had the authority to order the removal of the
appellants by virtue of the power contained in s. 145(2)(b) of the CBCA to make an order “declaring the result of the
disputed election or appointment” of directors. In my view, s. 145 relates to the procedures underlying disputed elections or
appointments, and not to disputes over the composition of the board of directors itself. Here, it is conceded that the
appointment of Messrs. Woollcombe and Keiper as directors complied with all relevant statutory requirements. Farley J.
quite properly did not seek to base his jurisdiction on any such authority.

The Level of Conduct Required

55  Colin Campbell J. recently invoked the oppression remedy to remove directors, without appointing anyone in their
place, in Catalyst Fund General Partner I Inc. v. Hollinger Inc., supra The bar is high. In reviewing the applicable law, C.
Campbell J. said (para. 68):

Director removal is an extraordinary remedy and certainly should be imposed most sparingly. As a starting point, 1
accept the basic proposition set out in Peterson, “Shareholder Remedies in Canada””;

SS. 18.172 Removing and appointing directors to the board is an extreme form of judicial intervention. The board
of directors is elected by the shareholders, vested with the power to manage the corporation, and appoints the
officers of the company who undertake to conduct the day-to-day affairs of the corporation. [Footnote omitted.] It
is clear that the board of directors has control over policymaking and management of the corporation. By tampering
with a board, a court directly affects the management of the corporation. If a reasonable balance between
protection of corporate stakeholders and the freedom of management to conduct the affairs of the business in an
efficient manner is desired, altering the board of directors should be a measure of last resort. The order could be
suitable where the continuing presence of the incumbent directors is harmful to both the company and the interests
of corporate stakeholders, and where the appointment of a new director or directors would remedy the oppressive
conduct without a receiver or receiver-manager.

[emphasis added]

56  C. Campbell J. found that the continued involvement of the Ravelston directors in the Hollinger situation would
“significantly impede” the interests of the public shareholders and that those directors were “motivated by putting their
interests first, not those of the company” (paras. 82-83). The evidence in this case is far from reaching any such benchmark,
however, and the record would not support a finding of oppression, even if one had been sought.

57  Everyone accepts that there is no evidence the appellants have conducted themselves, as directors — in which capacity
they participated over two days in the bid consideration exercise — in anything but a neutral fashion, having regard to the
best interests of Stelco and all of the stakeholders. The motion judge acknowledged that the appellants “may well conduct
themselves beyond reproach”. However, he simply decided there was a risk — a reasonable apprehension — that Messrs.
Woollcombe and Keiper would not live up to their obligations to be neutral in the future.
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58  The risk or apprehension appears to have been founded essentially on three things: (1) the earlier public statements
made by Mr. Keiper about “maximizing shareholder value”; (2) the conduct of Clearwater and Equilibrium in criticizing and
opposing the Stalking Horse Bid; and (3) the motion judge’s opinion that Clearwater and Equilibrium — the shareholders
represented by the appellants on the Board — had a “vision” that “usually does not encompass any significant concern for the
long-term competitiveness and viability of an emerging corporation”, as a result of which the appellants would approach their
directors’ duties looking to liquidate their shares on the basis of a “short-term hold” rather than with the best interests of
Stelco in mind. The motion judge transposed these concerns into anticipated predisposed conduct on the part of the appellants
as directors, despite their apparent understanding of their duties as directors and their assurances that they would act in the
best interests of Stelco. He therefore concluded that “the risk to the process and to Stelco in its emergence [was] simply too
great to risk the wait and see approach”.

59  Directors have obligations under s. 122(1) of the CBCA (a) to act honestly and in good faith with a view to the best
interest of the corporation (the “statutory fiduciary duty” obligation), and (b) to exercise the care, diligence and skill that a
reasonably prudent person would exercise in comparable circumstances (the “duty of care” obligation). They are also subject
to control under the oppression remedy provisions of s. 241. The general nature of these duties does not change when the
company approaches, or finds itself in, insolvency: People’s Department Stores Ltd. (1992) Inc., Re, [2004] S.C.J. No. 64
(S.C.C.) at paras. 42-49.

60  In Peoples the Supreme Court noted that “the interests of the corporation are not to be confused with the interests of
the creditors or those of any other stakeholders” (para. 43), but also accepted “as an accurate statement of the law that in
determining whether [directors] are acting with a view to the best interests of the corporation it may be legitimate, given all
the circumstances of a given case, for the board of directors to consider, inter alia, the interests of shareholders, employees,
suppliers, creditors, consumers, governments and the environment” (para. 42). Importantly as well — in the context of “the
shifting interest and incentives of shareholders and creditors” — the court stated (para. 47):

In resolving these competing interests, it is incumbent upon the directors to act honestly and in good faith with a view to
the best interests of the corporation. In using their skills for the benefit of the corporation when it is in troubled waters
financially, the directors must be careful to attempt to act in its best interests by creating a “better” corporation, and not
to favour the interests of any one group of stakeholders.

61  In determining whether directors have fallen foul of those obligations, however, more than some risk of anticipated
misconduct is required before the court can impose the extraordinary remedy of removing a director from his or her duly
elected or appointed office. Although the motion judge concluded that there was a risk of harm to the Stelco process if
Messrs Woollcombe and Keiper remained as directors, he did not assess the level of that risk. The record does not support a
finding that there was a sufficient risk of sufficient misconduct to warrant a conclusion of oppression. The motion judge was
not asked to make such a finding, and he did not do so.

62  The respondents argue that this court should not interfere with the decision of the motion judge on grounds of
deference. They point out that the motion judge has been case-managing the restructuring of Stelco under the CCAA for over
fourteen months and is intimately familiar with the circumstances of Stelco as it seeks to restructure itself and emerge from

court protection.

63  There is no question that the decisions of judges acting in a supervisory role under the CCAA, and particularly those of
experienced commercial list judges, are entitled to great deference: see Algoma Steel Inc. v. Union Gas Ltd. (2003), 63 O.R.
(3d) 78 (Ont. C.A.) at para. 16. The discretion must be exercised judicially and in accordance with the principles governing
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its operation. Here, respectfully, the motion judge misconstrued his authority, and made an order that he was not empowered
to make in the circumstances.

64  The appellants argued that the motion judge made a number of findings without any evidence to support them. Given
my decision with respect to jurisdiction, it is not necessary for me to address that issue.

The Business Judgment Rule

65  The appellants argue as well that the motion judge erred in failing to defer to the unanimous decision of the Stelco
directors in deciding to appoint them to the Stelco Board. It is well-established that judges supervising restructuring
proceedings — and courts in general — will be very hesitant to second-guess the business decisions of directors and
management. As the Supreme Court of Canada said in Peoples, supra, at para. 67:

Courts are ill-suited and should be reluctant to second-guess the application of business expertise to the considerations
that are involved in corporate decision making . . .

66  In Brant Investments Ltd. v. KeepRite Inc. (1991), 3 O.R. (3d) 289 (Ont. C.A.) at 320, this court adopted the following
statement by the trial judge, Anderson J.:

Business decisions, honestly made, should not be subjected to microscopic examination. There should be no interference
simply because a decision is unpopular with the minority.®

67  McKinlay J.A then went on to say:

There can be no doubt that on an application under s. 234’ the trial judge is required to consider the nature of the
impugned acts and the method in which they were carried out. That does not meant that the trial judge should substitute
his own business judgment for that of managers, directors, or a committee such as the one involved in assessing this
transaction. Indeed, it would generally be impossible for him to do so, regardless of the amount of evidence before him.
He is dealing with the matter at a different time and place; it is unlikely that he will have the background knowledge and
expertise of the individuals involved; he could have little or no knowledge of the background and skills of the persons
who would be carrying out any proposed plan; and it is unlikely that he would have any knowledge of the specialized
market in which the corporation operated. In short, he does not know enough to make the business decision required.

68  Although a judge supervising a CCAA proceeding develops a certain “feel” for the corporate dynamics and a certain
sense of direction for the restructuring, this caution is worth keeping in mind. See also Skeena Cellulose Inc., Re, supra,
Sammi Atlas Inc., Re (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]); Olympia & York Developments Ltd.
(Re), supra; Alberta-Pacific Terminals Ltd., Re (1991), 8 C.B.R. (3d) 99 (B.C. S.C.). The court is not catapulted into the
shoes of the board of directors, or into the seat of the chair of the board, when acting in its supervisory role in the

restructuring.

69  Here, the motion judge was alive to the “business judgment” dimension in the situation he faced. He distinguished the
application of the rule from the circumstances, however, stating at para. 18 of his reasons:
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With respect I do not see the present situation as involving the “management of the business and affairs of the
corporation”, but rather as a quasi-constitutional aspect of the corporation entrusted albeit to the Board pursuant to s.
111(1) of the CBCA. I agree that where a board is actually engaged in the business of a judgment situation, the board
should be given appropriate deference. However, to the contrary in this situation, I do not see it as a situation calling for
(as asserted) more deference, but rather considerably less than that. With regard to this decision of the Board having
impact upon the capital raising process, as I conclude it would, then similarly deference ought not to be given.

70 I do not see the distinction between the directors’ role in “the management of the business and affairs of the
corporation” (CBCA, s. 102) — which describes the directors’ overall responsibilities — and their role with respect to a
“quasi-constitutional aspect of the corporation” (i.e. in filling out the composition of the board of directors in the event of a
vacancy). The “affairs” of the corporation are defined in s. 1 of the CBCA as meaning “the relationships among a
corporation, it affiliates and the shareholders, directors and officers of such bodies corporate but does not include the business
carried on by such bodies corporate”. Corporate governance decisions relate directly to such relationships and are at the heart
of the Board’s business decision-making role regarding the corporation’s business and affairs. The dynamics of such
decisions, and the intricate balancing of competing interests and other corporate-related factors that goes into making them,
are no more within the purview of the court’s knowledge and expertise than other business decisions, and they deserve the
same deferential approach. Respectfully, the motion judge erred in declining to give effect to the business judgment rule in
the circumstances of this case.

71 This is not to say that the conduct of the Board in appointing the appellants as directors may never come under review
by the supervising judge. The court must ultimately approve and sanction the plan of compromise or arrangement as finally
negotiated and accepted by the company and its creditors and stakeholders. The plan must be found to be fair and reasonable
before it can be sanctioned. If the Board’s decision to appoint the appellants has somehow so tainted the capital raising
process that those criteria are not met, any eventual plan that is put forward will fail.

72 The respondents submit that it makes no sense for the court to have jurisdiction to declare the process flawed only after
the process has run its course. Such an approach to the restructuring process would be inefficient and a waste of resources.
While there is some merit in this argument, the court cannot grant itself jurisdiction where it does not exist. Moreover, there
are a plethora of checks and balances in the negotiating process itself that moderate the risk of the process becoming
irretrievably tainted in this fashion — not the least of which is the restraining effect of the prospect of such a consequence. I
do not think that this argument can prevail. In addition, the court at all times retains its broad and flexible supervisory
jurisdiction — a jurisdiction which feeds the creativity that makes the CCAA work so well — in order to address fairness and
process concerns along the way. This case relates only to the court’s exceptional power to order the removal of directors.

The Reasonable Apprehension of Bias Analogy

73  In exercising what he saw as his discretion to remove the appellants as directors, the motion judge thought it would be
useful to “borrow the concept of reasonable apprehension of bias . . .with suitable adjustments for the nature of the decision
making involved” (para. 8). He stressed that “there was absolutely no allegation against [Mr. Woollcombe and Mr. Keiper] of
any actual ‘bias’ or its equivalent” (para. 8). He acknowledged that neither was alleged to have done anything wrong since
their appointments as directors, and that at the time of their appointments the appellants had confirmed to the Board that they
understood and would abide by their duties and responsibilities as directors, including the responsibility to act in the best
interests of the corporation and not in their own interests as shareholders. In the end, however, he concluded that because of
their prior public statements that they intended to “pursue efforts to maximize shareholder value at Stelco”, and because of
the nature of their business and the way in which they had been accumulating their shareholding position during the
restructuring, and because of their linkage to 40% of the common shareholders, there was a risk that the appellants would not
conduct themselves in a neutral fashion in the best interests of the corporation as directors.
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74  In my view, the administrative law notion of apprehension of bias is foreign to the principles that govern the election,
appointment and removal of directors, and to corporate governance considerations in general. Apprehension of bias is a
concept that ordinarily applies to those who preside over judicial or quasi-judicial decision-making bodies, such as courts,
administrative tribunals or arbitration boards. Its application is inapposite in the business decision-making context of
corporate law. There is nothing in the CBCA or other corporate legislation that envisages the screening of directors in
advance for their ability to act neutrally, in the best interests of the corporation, as a prerequisite for appointment.

75  Instead, the conduct of directors is governed by their common law and statutory obligations to act honestly and in good
faith with a view to the best interests of the corporation, and to exercise the care, diligence and skill that a reasonably prudent
person would exercise in comparable circumstances (CBCA, s. 122(1)(a) and (b)). The directors also have fiduciary
obligations to the corporation, and they are liable to oppression remedy proceedings in appropriate circumstances. These
remedies are available to aggrieved complainants — including the respondents in this case — but they depend for their
applicability on the director having engaged in conduct justifying the imposition of a remedy.

76  If the respondents are correct, and reasonable apprehension that directors may not act neutrally because they are
aligned with a particular group of shareholders or stakeholders is sufficient for removal, all nominee directors in Canadian
corporations, and all management directors, would automatically be disqualified from serving. No one suggests this should
be the case. Moreover, as Iacobucci J. noted in Blair v. Consolidated Enfield Corp., [1995] 4 S.C.R. 5 (S.C.C.) at para. 35,
“persons are assumed to act in good faith unless proven otherwise”. With respect, the motion judge approached the
circumstances before him from exactly the opposite direction. It is commonplace in corporate/commercial affairs that there
are connections between directors and various stakeholders and that conflicts will exist from time to time. Even where there
are conflicts of interest, however, directors are not removed from the board of directors; they are simply obliged to disclose
the conflict and, in appropriate cases, to abstain from voting. The issue to be determined is not whether there is a connection
between a director and other shareholders or stakeholders, but rather whether there has been some conduct on the part of the
director that will justify the imposition of a corrective sanction. An apprehension of bias approach does not fit this sort of

analysis.

Part V — Disposition

77  For the foregoing reasons, then, I am satisfied that the motion judge erred in declaring the appointment of Messrs.
Woollcombe and Keiper as directors of Stelco of no force and effect. :

78  Iwould grant leave to appeal, allow the appeal and set aside the order of Farley J. dated February 25, 2005.

79  Counsel have agreed that there shall be no costs of the appeal.

Goudge J.A.:

I agree.
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Feldman J.A.:
I agree.
Appeal allowed,
Footnotes
! R.S.C. 19835, ¢. C-36, as amended.
2 The reference is to the decisions in Dyle, Royal Oak Mines, and Westar, cited above.
3 See paragraph 43, infra, where I elaborate on this distinction.
4 It is the latter authority that the directors of Stelco exercised when appointing the appellants to the Stelco Board.
3 Dennis H. Peterson, Shareholder Remedies in Canada (Markham: LexisNexis — Butterworths — Looseleaf Service, 1989) at
18-47.
6 Or, I would add, unpopular with other stakeholders.
7 Now s. 241.
End of Document Copyright £ Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved,

WastlavwNext canans  Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 21



Tab 3



Business Development Bank of Canada v. Pine Tree..., 2013 ONCA 282, 2013...
2013 ONCA 282, 2013 CarswellOnt 5026, [2013] O.J. No. 1918, 100 C.B.R. (6th) 91...

2013 ONCA 282
Ontario Court of Appeal [In Chambers]

Business Development Bank of Canada v. Pine Tree Resorts Inc.

2013 CarswellOnt 5026, 2013 ONCA 282, [2013] O.J. No. 1918, 100 C.B.R. (5th) 91, 115 O.R. (3d) 617, 227
A.CW.S. (3d) 611,307 0.A.C.1

Business Development Bank of Canada Applicant (Respondent) and Pine Tree
Resorts Inc. and 1212360 Ontario Limited Respondents (Appellants)

R.A. Blair J.A., In Chambers
Heard: April 22, 2013
Judgment: April 29, 2013
Docket: CA M42401, M42383, M42395 (C56856)

Proceedings: refused leave to appeal Business Development Bank of Canada v. Pine Tree Resorts Inc. (2013), 2013
‘CarswellOnt 12749 ((Ont. S.C.J. [Commercial List]))

Counsel: Milton A. Davis for Appellants, Pine Tree Resorts Inc., 1212360 Ontario Limited
David Preger for Appellant, Romspen Investment Corporation
Harvey Chaiton for Respondent, Business Development Bank of Canada

Subject: Civil Practice and Procedure; Insolvency; Corporate and Commercial; Property

Related Abridgment Classifications

WastlavwNext: canana  Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court docurents). All rights reserved.



Business Development Bank of Canada v. Pine Tree..., 2013 ONCA 282, 2013...

2013 ONCA 282, 2013 CarswellOnt 5026, [2013] O.J. No. 1918, 100 C.B.R. (5th) 91...

For all relevant Canadian Abridgment Classifications refer to highest level of case via History.

Headnote

Bankruptcy and insolvency --- Practice and procedure in courts — Appeals — To Court of Appeal —
Availability — Leave by judge

Respondent P Inc. owned and operated hotel — Business development bank (applicant) was owed approx. $2.6 million
by P Inc., and held first security for that indebtedness by way of mortgage on hotel lands and general security
agreements over land and chattels — Second mortgage was also in default, and second mortgagee was owed approx.
$4.2 million — Applicant brought successful application for appointment of receiver over assets of respondents — P
Inc. and second mortgagee brought motion for leave, if required, to appeal — Motion dismissed — There was no
automatic right to appeal from order appointing receiver, and leave was required — Neither s. 193(a) nor (c) of
Bankruptcy and Insolvency Act applied in circumstances — This was not appropriate case in which to grant leave — P
Inc. and second mortgagee raised number of grounds relating to exercise of application judge’s discretion which were
entitled to deference and were purely factual and case specific and not of general significance — There werc serious
reservations about likelihood of success on appeal with respect to legal issue raised — Success on appeal would require
creative interpretation of s. 22 of Mortgages Act, one that would potentially create element of uncertainty in field of
mortgage enforcement — Serious reservations about merits, together with need for timely sale process, led to conclusion
that leave ought not be granted — As such, receivership order was not to be stayed.

Table of Authorities

Cases considered by R.A. Blair J.A., In Chambers:

Alternative Fuel Systems Inc. v. Edo (Canada) Ltd. (Trustee of) (1997), 48 C.B.R. (3d) 171, (sub nom. Edo
(Canada) Ltd. (Bankrupt), Re) 206 A.R. 295, 1997 CarswellAlta 737, (sub nom. Edo (Canada) Ltd. (Bankrupt),
Re) 156 W.A.C. 295 (Alta. C.A. [In Chambers]) — referred to

Baker, Re (1995), 1995 CarswellOnt 58, 31 C.B.R. (3d) 184, (sub nom. Baker (Bankrupt), Re) 83 O.A.C. 351, 22
O.R. (3d) 376 (Ont. C.A. [In Chambers]) — considered

Blue Range Resource Corp., Re (1999), 244 AR. 103, 209 W.A.C. 103, 1999 CarswellAlta 809, 12 C.B.R. (4th)
186, 1999 ABCA 255 (Alta. C.A.) — referred to

Country Style Food Services Inc., Re (2002), 158 O.A.C. 30, 2002 CarswellOnt 1038 (Ont. C.A. [In Chambers]) —
referred to

Ditchburn Boats & Aircraft (1936) Ltd,, Re (1938), [1938] O.W.N. 241, 1938 CarswellOnt 74, 19 C.B.R. 240,
[1938] 3 D.L.R. 751 (Ont. C.A.) — referred to

Dominion Foundry Co., Re (1965), 1965 CarswellMan 7, 8 C.B.R. (N.S.) 74, 51 W.W.R. 679, 52 D.L.R. (2d) 79
(Man. C.A.) — considered

Fiber Connections Inc. v. SVCM Capital Ltd. (2005), 2005 CarswellOnt 1834, 10 C.B.R. (5th) 201, 198 O.A.C. 27

WastlawNextscanana Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Business Development Bank of Canada v. Pine Tree..., 2013 ONCA 282, 2013...

2013 ONCA 282, 2013 CarswellOnt 5026, [2013] O.J. No. 1918, 100 C.B.R. (5th) 91...
(Ont. C.A. [In Chambers]) — considered

GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc. (2003), 2003 CarswellOnt 6652 (Ont. C.A. [In
Chambers]) — considered

Leard, Re (1994), 25 C.B.R. (3d) 210, 114 D.L.R. (4th) 135, (sub nom. Leard (Bankrupt), Re) 71 O.A.C. 56, 1994
CarswellOnt 274 (Ont. C.A.) — referred to

Power Consolidated (China) Pulp Inc. v. British Columbia Resources Investment Corp. (1988), 19 C.P.C. (3d) 396,
1988 CarswellBC 615 (B.C. C.A.) — followed

R.J. Nicol Homes Ltd. (Trustee of) v. Nicol (1995), 30 C.B.R. (3d) 90, 77 O.A.C. 395, 1995 CarswellOnt 42 (Ont.
C.A.) — followed

Ravelston Corp., Re (2005), 24 C.B.R. (5th) 256, 2005 CarswellOnt 9058 (Ont. C.A.) — referred to

Theodore Daniels Ltd. v. Income Trust Co. (1982), 135 D.L.R. (3d) 76, 25 R.P.R. 97, 1982 CarswellOnt 659, 37
O.R. (2d) 316 (Ont. C.A.) — referred to

Statutes considered:

Bankruptcy and Insolvency Act, R.8.C. 1985, ¢. B-3
Generally — referred to

s. 193 — considered
s. 193(a) — considered
s. 193(c) — considered

s. 193(e) — considered

Companies’ Creditors Arrangement Act, R.8.C. 1985, c¢. C-36
Generally — referred to

Mortgages Act, R.S.0. 1990, c. M.40
s. 22 — considered

s. 22(1) — considered

Words and phrases considered:

future rights

The portions of s. 193 of the BIA [Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3] relied upon by [the second
mortgagee and one of the respondents] are the following:

Unless otherwise expressly provided, an appeal lies to the Court of Appeal from any order or decision of a judge of the
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(c) if the property involved in the appeal exceeds in value ten thousand dollars;

(e) in any other case by leave of a judge of the Court of Appeal.

"Future rights” are future legal rights, not procedural rights or commercial advantages or disadvantages that may accrue
from the order challenged on appeal. They do not include rights that presently exist but that may be exercised in the
future: see Ravelston Corp., Re, [2005] O.J. No. 5351 (Ont. C.A.), at para. 17. See also Ditchburn Boats & Aircraft
(1936) Ltd.,, Re (1938), 19 C.B.R. 240 (Ont. C.A.); Dominion Foundry Co., Re (1965), 52 D.L.R. (2d) 79 (Man. C.A.);
and Fiber Connections Inc. v. SVCM Capital Ltd. (2005), 10 C.B.R. (5th) 201 (Ont. C.A. [In Chambers]).

MOTION for leave to appeal from granting of receivership order.

R.A. Blair J.A., In Chambers:

Overview

1 On April 2, 2013, Justice Mesbur granted the application of Business Development Bank of Canada ("BDC”) for the
appointment of a receiver over the assets of the respondents, Pine Tree Resorts Inc. and 1212360 Ontario Limited (together,
“Pine Tree”). Pine Tree owns and operates the Delawana Inn in Honey Harbour, Ontario.

2  Pine Tree and the second mortgagee, Romspen Investment Corporation ("Romspen”), seek to appeal from Mesbur J.’s
order. At the heart of this motion is whether the order should be stayed pending the appeal if there is an appeal. Collateral
issues include whether the appeal is as of right under s. 193 of the Bankruptcy Act, R.S.C. 1985, c. B-3 ("BIA”). If the answer
to that question is yes, should the automatic stay be lifted? If leave to appeal is required, should it be granted and, if so,
should the order be stayed pending the disposition of the appeal?

3 For the reasons that follow, I conclude that the appeal is not as of right, that leave to appeal is required and that in the
circumstances here leave ought not to be granted. It is therefore unnecessary to deal with the specific question of whether a
stay should be ordered pending appeal.

Background and Facts

4  BDC is owed approximately $2.6 million by Pine Tree and holds first security for that indebtedness by way of a
mortgage on the Delawana Inn lands and, additionally, by way of general security agreements covering both land and
chattels. Romspen is the second mortgagee. Its mortgage, too, is in default. Romspen is owed approximately $4.3 million.
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5  The Inn has been in financial difficulties for several years and finally, after a number of negotiated extensions and
forbearances, BDC demanded payment under both the mortgage and the general security agreements.

6  Under its security documents, BDC is contractually entitled to the appointment of a receiver. Instead of appointing a
private receiver, however, BDC chose to apply for a court-appointed receiver. Romspen chose to initiate power of sale
proceedings but, at the time the order was made, was not in a position to proceed with the sale because three days remained
under the period prescribed in the Notice of Power of Sale for redemption.

7  Pine Tree and Romspen opposed BDC’s application. That said, all parties agree the property must be sold immediately.
Pine Tree does not have the financial ability to keep the Inn operating. In essence, the dispute is over which secured creditor
will have control over the sale of the property and which plan for sale will be implemented.

8  Pine Tree supports Romspen’s plan because it involves re-opening the Inn for the upcoming summer season and
attempting to sell the property on a going concern basis. BDC rejects this option as unrealistic because it views the Inn’s
operations as being an irretrievably losing proposition.

9  Romspen argued before the application judge — and argues here as well — that it was entitled to exercise its rights as a
subsequent mortgagee under s. 22 of the Mortgages Act, R.S.0. 1990, c¢. M.40, to put BDC’s mortgage in good standing and
take over the sale of the property. It proposes to put the mortgage in good standing by paying all arrears of principal and
interest, together with all of BDC’s costs, expenses, and outstanding realty taxes. However, it does not propose to repay
approximately $250,000 in HST arrears. Those arrears constitute a default under the BDC security documents.

10  In seeking to appeal the order, Romspen and Pine Tree assert a number of grounds relating to the exercise of the
application judge’s discretion in granting the receivership order, but the centre piece of their legal argument on appeal
concerns the exercise of a subsequent mortgagee’s rights under s. 22 of the Mortgages Act. They submit that the arrears of
HST do not jeopardize BDC’s security in any way because they are a subsequent encumbrance, and therefore it is not
necessary for them to comply with that covenant in order to be able to take advantage of a subsequent mortgagee’s rights
under s. 22. Whether that view is correct is the question of law they wish to have determined on appeal.

11 On behalf of BDC, Mr. Chaiton submits that there is nothing in s. 22 that permits a subsequent mortgagee to exercise
its s. 22 rights unless it brings the prior mortgage into good standing, which involves both paying the amount due under the
mortgage and — where there are unperformed covenants — performing those covenants as well.

Is Leave to Appeal Necessary?

12 In my view, there is no automatic right to appeal from an order appointing a receiver: see Century Services Inc. v.
Brooklin Concrete Products Inc. (11 March 2005), Court File No. M32275 (Ont. C.A., in Chambers), Catzman J.A
Alternative Fuel Systems Inc. v. Edo (Canada) Ltd. (Trustee of) (1997), 206 A.R. 295 (Alta. C.A. [In Chambers]).

13 The portions of s. 193 of the BIA relied upon by Romspen and Pine Tree are the following:
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Unless otherwise expressly provided, an appeal lies to the Court of Appeal from any order or decision of a judge of the
court in the following cases:

(a) if the point at issue involves future rights;
(c) if the property involved in the appeal exceeds in value ten thousand dollars;
(e) in any other case by leave of a judge of the Court of Appeal.

14  Neither (a) nor (¢) applies in these circumstances, in my view. I will address whether leave to appeal should be granted
later in these reasons.

15  ”Future rights” are future legal rights, not procedural rights or commercial advantages or disadvantages that may
accrue from the order challenged on appeal. They do not include rights that presently exist but that may be exercised in the
future: see Ravelston Corp., Re, [2005] O.J. No. 5351 (Ont. C.A.), at para. 17. See also Ditchburn Boats & Aircraft (1936)
Ltd, Re (1938), 19 C.B.R. 240 (Ont. C.A.); Dominion Foundry Co., Re (1965), 52 D.L.R. (2d) 79 (Man. C.A.); and Fiber
Connections Inc. v. SVCM Capital Ltd. (2005), 10 C.B.R. (5th) 201 (Ont. C.A. [In Chambers]).

16  Here, Romspen’s legal rights are its right to exercise its power of sale remedy and its right to put the first mortgage in
good standing under s. 22 of the Mortgages Act. The first crystallized on the default under the Romspen mortgage, the second
on the default under the BDC mortgage. Both rights were therefore triggered before the order of Mesbur J. They were at best
rights presently existing but exercisable in the future.

17  Nor do I accept the argument that the property in the appeal exceeds in value $10,000 for purposes of s. 193(c). As
noted by the Manitoba Court of Appeal in Dominion Foundry Co., Re, at para. 7, to allow an appeal as of right in these
circumstances would require doing so in almost every case because very few bankruptcy cases would go to appeal where the
value of the bankrupt’s property did not exceed that amount. More importantly, though, an order appointing a receiver does
not bring into play the value of the property; it simply appoints an officer of the court to preserve and monetize those assets,

subject to court approval.

18  Inmy view, leave to appeal is required in the circumstances of this case.
Should Leave to Appeal Be Granted?

The Test

19  In Fiber Connections Inc., Armstrong J.A. (in Chambers) reviewed extensively the jurisprudence surrounding the test
to be applied for granting leave to appeal under s. 193(e). As he noted at para. 15, there is some confusion as to what that test
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is. Two articulations of the test have emerged, and each has its support in the case law.

20  One formulation is that set out by McLachlin J.A. (as she then was) in Power Consolidated (China) Pulp Inc. v. British
Columbia Resources Investment Corp. (1988), 19 C.P.C. (3d) 396 (B.C. C.A.). It asks the following questions:

(i) Is the point appealed of significance to the practice as a whole?
(ii) Is the point raised of significance in the action itself?
(iii) Is the appeal prima facie meritorious?

(iv) Will the appeal unduly hinder the progress of the action?

21  These are the criteria generally applied when considering whether to grant leave to appeal from orders made in
restructuring proceedings under the Companies’ Creditors Arrangement Act R.S.C. 1985, c. C-36 ("CCAA”), although their
application has not been confined to those types of cases.

22 A second approach to the test was adopted by Goodman J.A. in R.J. Nicol Homes Ltd. (Trustee of) v. Nicol, [1995]
0O.J. No. 48 (Ont. C.A)), at para. 6. Through this lens, the court is to determine whether the decision from which leave to
appeal is sought (a) appears to be contrary to law; (b) amounts to an abuse of judicial power; or (¢) involves an obvious error,
causing prejudice for which there is no remedy.

23 Ontario decisions have traditionally leaned toward the R.J. Nicol factors when determining whether to grant leave to
appeal under s. 193(e) of the BIA: see, in addition to R.J. Nicol Homes Ltd. (Trustee of), for example, Leard, Re (1994), 114
D.L.R. (4th) 135 (Ont. C.A.); and Century Services Inc.

24  This view has evolved in recent years, however, and three decisions in particular have added nuances to the R.J. Nico!
Homes Ltd. (Trustee of) approach by considering such factors as whether there is an arguable case for appeal and whether the
issues sought to be raised are significant to the bankruptcy practice in general and ought to be addressed by this Court: see
Fiber Connections Inc., at paras. 16-20; GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc., [2003] O.]. No.
5761 (Ont. C.A. [In Chambers)); and Baker, Re (1995), 22 O.R. (3d) 376 (Ont. C.A. [In Chambers]). These factors echo the
criteria set out.in Power Consolidated (China) Pulp Inc..

25  In Baker, Re, Osborne J.A. acknowledged the two alternative approaches to determining whether leave to appeal
should be granted. He concluded at p. 381 that the R.J. Nicol Homes Ltd. (Trustee of) criteria were “generally relevant” but
observed that all factors need not be given equal weight in every case. For that particular case, he emphasized the factor that
the issue sought to be appealed was “a matter of considerable general importance in bankruptcy practice”. In TCT Logistics
Inc., at para. 9, Feldman J.A. listed all of the R.J. Nicol Homes Ltd. (Trustee of) and the Power Consolidated (China) Pulp
Inc. criteria — without apparently distinguishing between them — as matters to be taken into account. She granted leave
holding that the issues in that case were significant to the commercial practice regulating bankruptcy and receivership and
ought to be considered by this court.
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26  Finally, in Fiber Connections Inc., Armstrong J.A. reviewed all of the foregoing authorities and, at para. 20, granted
leave to appeal because he was satisfied in that case that there were arguable grounds of appeal (although it was not necessary
for him to determine whether the appeal would succeed) and because the issues raised were significant to bankruptcy practice
and ought to be considered by this Court.

27 1 take from this brief review of the jurisprudence that, while judges of this Court have tended to favour the R.J. Nicol
Homes Ltd. (Trustee of) test in the past, there has been a movement towards a more expansive and flexible approach more
recently — one that incorporates the Power Consolidated (China) Pulp Inc. notions of overall importance to the practice area
in question or the administration of justice as well as some consideration of the merits.

28  That being the case, it is perhaps time to attempt to clarify the “confusion” that arises from the co-existence of the two
streams of criteria in the jurisprudence. I would adopt the following approach.

29  Beginning with the overriding proposition that the exercise of granting leave to appeal under s. 193(e) is discretionary |
and must be exercised in a flexible and contextual way, the following are the prevailing considerations in my view. The court

will look to whether the proposed appeal,

a) raises an issue that is of general importance to the practice in bankruptcy/insolvency matters or to the administration
of justice as a whole, and is one that this Court should therefore consider and address;

b) is prima facie meritorious, and

¢) would unduly hinder the progress of the bankruptcy/insolvency proceedings.

30 It is apparent these considerations bear close resemblance to the Power Consolidated (China) Pulp Inc. factors. One is
missing: the question whether the point raised is of significance to the action itself. I would not rule out the application of that
consideration altogether. It may be, for example, that in some circumstances the parties will need to have an issue determined
on appeal as a step toward dealing with other aspects of the bankruptcy/insolvency proceeding. However, it seems to me that
this particular consideration is likely to be of lesser assistance in the leave to appeal context because most proposed appeals
to this Court raise issues that are important to the action itself, or at least to one of the parties in the action, and if that
-consideration were to prevail there would be an appeal in almost every case.

31 I have not referred specifically to the three R.J. Nicol Homes Ltd. (Trustee of) criteria in the factors mentioned above.
That is because those factors are caught by the “prima facie meritorious” criterion in one way or another. A proposed appeal
in which the judgment or order under attack (a) appears to be contrary to law, (b) amounts to an abuse of judicial power, or
(c) involves an obvious error causing prejudice for which there is no remedy, will be a proposed appeal that is prima facie
meritorious. I recognize that the Power Consolidated (China) Pulp Inc. “prima facie meritorious” criterion is different than
the “arguable point” notion referred to by Osborne J.A. in Baker, Re and by Armstrong J.A. in Fiber Connections Inc.. In my
view, however, the somewhat higher standard of a prima facie meritorious case on appeal is more in keeping with the
incorporation of the R.J. Nicol Homes Ltd. (Trustee of) factors into the test.

32  As I have explained above, however, the jurisprudence has evolved to a point where the test for leave to appeal is not
simply merit-based. It requires a consideration of all of the factors outlined above.
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33 The Power Consolidated (China) Pulp Inc. criteria are the criteria applied by this Court in determining whether leave
to appeal should be granted in restructuring cases under the CCAA: see Country Style Food Services Inc., Re, [2002] O.J. No.
1377 (Ont. C.A. [In Chambers]), Feldman J.A., at para 15; and Blue Range Resource Corp., Re (1999), 244 AR. 103 (Alta.
C.A.). The criteria I propose are quite similar. There is something to be said for having similar tests for leave to appeal in
both CCAA and BIA insolvency proceedings. Proposed appeals in each area often arise from discretionary decisions made by
judges attuned to the particular dynamics of the proceeding. Those decisions are entitled to considerable deference. In
addition, both types of appeal often involve circumstances where delays inherent in appellate review can have an adverse
effect on those proceedings.

Application of the Test in the Circumstances

34  Iam not prepared to grant leave to appeal on the basis of the foregoing criteria in the circumstances of this case.

35  First, Romspen and Pine Tree raise a number of grounds relating to the exercise of the application judge’s discretion.
These include her consideration and treatment of: the relative expenses involved in BDC’s and Romspen’s plans for the sale
of the property; the impact of shutting down the Inn on employees and others and upon the potential sale prospects of the
property; and her concern for “the usual unsecured creditors”. These discretionary considerations are all entitled to great
deference and, in any event, are purely factual and case specific, and do not give rise to any matters of general significance to
the practice in bankruptcy/insolvency matters or to the administration of justice as a whole.

36  Iwould not grant leave to appeal on those grounds.

37  The legal issue raised by Romspen is this: did the application judge err by relying on a covenant default that could not
prejudice BDC or erode its firstranking security as the basis for her conclusion that Romspen had not complied with the
requirements for the exercise of a subsequent mortgagee’s rights under s. 22 of the Mortgages Act? The basis for that
submission is the argument that the outstanding HST arrears — although a default in the observance of a covenant under the
BDC mortgage — could not in any circumstances constitute a claim that would have priority over BDC’s security, and
therefore Romspen, as a subsequent mortgagee, is not required to cure the default by performing that covenant in order to be
able to exercise its s. 22 rights.

38 I have serious reservations about the likelihood of success of this submission on appeal.

39  Romspen relies upon the jurisprudence of this Court establishing that a mortgagor — and therefore, a subsequent
mortgagee — is entitled as of right, upon tendering the arrears or performing the covenant in default, to be relieved of the
consequence of default: see Theodore Daniels Ltd. v. Income Trust Co. (1982), 37 O.R. (2d) 316 (Ont. C.A.). The problem is
that Romspen has not offered to put the BDC mortgage in good standing, but has only offered to do so partially. It proposes
to leave unperformed a $250,000 covenant — payment of the outstanding HST arrears.

40  For Romspen to succeed on appeal would require a very creative interpretation of s. 22 of the Mortgages Act', and one
that would potentially create an undesirable element of uncertainty in the field of mortgage enforcement, because no one
would know which covenants could be left unperformed and which could not, without litigating the issue in each case.
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41 1 am not persuaded that the s. 22 point crosses the prima facie meritorious threshold. In any event, given my serious
reservations about the merits, that factor together with the need for a timely sale process leads me to conclude that leave to

appeal ought not to be granted.

42  Interfering with the timeliness of that process could potentially impact on the success of the sale. All parties agree the
property must be sold. They only differ over who will conduct the sale and how it will be done. The application judge
considered the alternative plans at length, and her decision to accept the BDC plan was not dependent on her rejection of
Romspen’s s. 22 argument.

43 There is some need for the sale to proceed expeditiously. The experienced application judge chose between BDC’s and
Romspen’s two proposals and favoured that of BDC. Any further delay resulting from an appeal could well impact the
potential sale, since the Inn is a seasonal business that only operates in the warm months of the year and those warm months
are fast approaching.

44  For the foregoing reasons, I decline to grant leave to appeal.

Disposition

45  There is no appeal as of right from the receivership order granted by Mesbur J. under s. 193 of the BIA. Leave to
appeal is required, but Romspen and Pine Tree have not met the test for leave to be granted in these circumstances. The
motions of Romspen and Pine Tree are therefore dismissed. It follows that the receivership order is not stayed and that
BDC’s motion, to the extent it is necessary to deal with it, is successful.

46  No order as to costs is required, since I am advised that BDC is entitled to add the costs of this proceeding to its debt
under the mortgage.

Motion dismissed.

Footnotes

! Section 22(1) provides:

Despite any agreement to the contrary, where default has occurred in making any payment of principal or interest due under a
mortgage or in the observance of any covenant in a mortgage and under the terms of the mortgage, by reason of such default, the
whole principal and interest secured thereby has become due and payable,

(a) at any time before sale under the mortgage: or

(b) before the commencement of an action for the enforcement of the rights of the mortgagee or of any person claiming through or
under the mortgagee,

the mortgagor may perform such covenant or pay the amount due under the mortgage, exclusive of the money not payable by
reason merely of lapse of time, and pay any expenses necessarily incurred by the mortgagee, and thereupon the mortgagor is
relieved from the consequences of such default.

[Emphasis added]
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It is not disputed that a subsequent mortgagee is a “mortgagor” for purposes of this provision.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (exchuding individual court documents). All rights
reserved.
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For all relevant Canadian Abridgment Classifications refer to highest level of case via History.

Headnote

Tax --- Goods and Services Tax — Collection and remittance — GST held in trust

Debtor owed Crown under Excise Tax Act (ETA) for unremitted GST — Debtor sought relief under Companies’
Creditors Arrangement Act (CCAA) — Under order of BC Supreme Court, amount of GST debt was placed in trust
account and remaining proceeds of sale of assets paid to major secured creditor — Debtor’s application for partial lifting
of stay of proceedings to assign itself into bankruptcy was granted, while Crown’s application for payment of tax debt
was dismissed — Crown’s appeal to BC Court of Appeal was allowed — Creditor appealed to Supreme Court of
Canada — Appeal allowed — Analysis of ETA and CCAA yielded conclusion that CCAA provides that statutory
deemed trusts do not apply, and that Parliament did not intend to restore Crown’s deemed trust priority in GST claims
under CCAA when it amended ETA in 2000 — Parliament had moved away from asserting priority for Crown claims
under both CCAA and Bankruptcy and Insolvency Act (BIA), and neither statute provided for preferred treatment of
GST claims — Giving Crown priority over GST claims during CCAA proceedings but not in bankruptcy would reduce
use of more flexible and responsive CCAA regime — Parliament likely inadvertently succumbed to drafting anomaly —
Section 222(3) of ETA could not be seen as having impliedly repealed s. 18.3 of CCAA by its subsequent passage,
given recent amendments to CCAA — Court had discretion under CCAA to construct bridge to liquidation under BIA,
and partially lift stay of proceedings to allow entry into liquidation — No “gap” should exist when moving from CCAA
to BIA — Court order segregating funds did not have certainty that Crown rather than creditor would be beneficiary
sufficient to support express trust — Amount held in respect of GST debt was not subject to deemed trust, priority or
express trust in favour of Crown — Excise Tax Act, R.S.C. 1985, c. E-15, ss. 222(1), (L.1).

Tax --- General principles — Priority of tax claims in bankruptcy proceedings

Debtor owed Crown under Excise Tax Act (ETA) for unremitted GST — Debtor sought relief under Companies’
Creditors Arrangement Act (CCAA) — Under order of BC Supreme Court, amount of GST debt was placed in trust
account and remaining proceeds of sale of assets paid to major secured creditor — Debtor’s application for partial lifting
of stay of proceedings to assign itself into bankruptcy was granted, while Crown’s application for payment of tax debt
was dismissed — Crown’s appeal to BC Court of Appeal was allowed — Creditor appealed to Supreme Court of
Canada — Appeal allowed — Analysis of ETA and CCAA yielded conclusion that CCAA provides that statutory
deemed trusts do not apply, and that Parliament did not intend to restore Crown’s deemed trust priority in GST claims
under CCAA when it amended ETA in 2000 — Parliament had moved away from asserting priority for Crown claims
under both CCAA and Bankruptcy and Insolvency Act (BIA), and neither statute provided for preferred treatment of
GST claims — Giving Crown priority over GST claims during CCAA proceedings but not in bankruptcy would reduce
use of more flexible and responsive CCAA regime — Parliament likely inadvertently succumbed to drafting anomaly —
Section 222(3) of ETA could not be seen as having impliedly repealed s. 18.3 of CCAA by its subsequent passage,
given recent amendments to CCAA — Court had discretion under CCAA to construct bridge to liquidation under BIA,
and partially lift stay of proceedings to allow entry into liquidation — No “gap” should exist when moving from CCAA
to BIA — Court order segregating funds did not have certainty that Crown rather than creditor would be beneficiary
sufficient to support express trust — Amount held in respect of GST debt was not subject to deemed trust, priority or
express trust in favour of Crown.

Taxation --- Taxe sur les produits et services — Perception et versement — Montant de TPS détenu en fiducie

Débitrice devait 4 la Couronne des montants de TPS qu’elle n’avait pas remis, en vertu de la Loi sur la taxe d’accise
(LTA) — Débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers des
compagnies (LACC) — En vertu d’une ordonnance du tribunal, le montant de la créance fiscale a été déposé dans un
compte en fiducie et la balance du produit de la vente des actifs a servi & payer le créancier garanti principal —
Demande de la débitrice visant & obtenir la levée partielle de la suspension de procédures afin qu’elle puisse faire
cession de ses biens a été accordée, alors que la demande de la Couronne visant & obtenir le paiement des montants de
TPS non remis a été rejetée — Appel interjeté par la Couronne a été accueilli — Créancier a formé un pourvoi —
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Pourvoi accueilli — Analyse de la LTA et de la LACC conduisait & la conclusion que le législateur ne saurait avoir eu
’intention de redonner la priorité, dans le cadre de la LACC, & la fiducie réputée de la Couronne a ’égard de ses
créances relatives a la TPS quand il a modifié la LTA, en 2000 — Législateur avait mis un terme a la priorité accordée
aux créances de la Couronne sous les régimes de la LACC et de la Loi sur la faillite et I’insolvabilité (LFI), et ni I’une ni
’autre de ces lois ne prévoyaient que les créances relatives a la TPS bénéficiaient d’un traitement préférentiel — Fait de
faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures fondées sur la
LACC mais pas en cas de faillite aurait pour effet de restreindre le recours & la possibilité de se restructurer sous le
régime plus souple et mieux adapté de la LACC — Il semblait probable que le législateur avait par inadvertance commis
une anomalie rédactionnelle — On ne pourrait pas considérer 1’art. 222(3) de la LTA comme ayant implicitement
abrogé I’art. 18.3 de la LACC, compte tenu des modifications récemment apportées a la LACC — Sous le régime de la
LACC, le tribunal avait discrétion pour établir une passerelle vers une liquidation opérée sous le régime de la LFI et de
lever la suspension partielle des procédures afin de permettre a la débitrice de procéder a la transition au régime de
liquidation — II n’y avait aucune certitude, en vertu de I’ordonnance du tribunal, que la Couronne était le bénéficiaire
véritable de la fiducie ni de fondement pour donner naissance 4 une fiducie expresse — Montant per¢u au titre de la TPS
ne faisait I’objet d’aucune fiducie présumée, priorité ou fiducie expresse en faveur de la Couronne.

Taxation --- Principes généraux — Priorité des créances fiscales dans le cadre de procédures en faillite

Débitrice devait 4 la Couronne des montants de TPS qu’elle n’avait pas remis, en vertu de la Loi sur la taxe d’accise
(LTA) — Débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers des
compagnies (LACC) — En vertu d’une ordonnance du tribunal, le montant de la créance fiscale a été déposé dans un
compte en fiducie et la balance du produit de la vente des actifs a servi & payer le créancier garanti principal —
Demande de la débitrice visant & obtenir la levée partielle de la suspension de procédures afin qu’elle puisse faire
cession de ses biens a été accordée, alors que la demande de la Couronne visant & obtenir le paiement des montants de
TPS non remis a été rejetée — Appel interjeté par la Couronne a été accueilli — Créancier a formé un pourvoi —
Pourvoi accueilli — Analyse de la LTA et de la LACC conduisait 4 Ia conclusion que le législateur ne saurait avoir eu
P’intention de redonner la priorité, dans le cadre de la LACC, a la fiducie réputée de la Couronne a 1’égard de ses
créances relatives a la TPS quand il a modifié la LTA, en 2000 — Législateur avait mis un terme 2 la priorité accordée
aux créances de la Couronne sous les régimes de la LACC et de la Loi sur la faillite et ’insolvabilité (LFI), et ni ’'une ni
’autre de ces lois ne prévoyaient que les créances relatives a la TPS bénéficiaient d’un traitement préférentiel — Fait de
faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures fondées sur la
LACC mais pas en cas de faillite aurait pour effet de restreindre le recours & la possibilité de se restructurer sous le
régime plus souple et mieux adapté de la LACC — II semblait probable que le législateur avait par inadvertance commis
une anomalie rédactionnelle — On ne pourrait pas considérer I’art. 222(3) de la LTA comme ayant implicitement
abrogé 1’art. 18.3 de la LACC, compte tenu des modifications récemment apportées a la LACC — Sous le régime de la
LACC, le tribunal avait discrétion pour établir une passerelle vers une liquidation opérée sous le régime de la LFI et de
lever la suspension particlle des procédures afin de permettre a la débitrice de procéder a la transition au régime de
liquidation — II n’y avait aucune certitude, en vertu de I’ordonnance du tribunal, que la Couronne était le bénéficiaire
véritable de la fiducie ni de fondement pour donner naissance 4 une fiducie expresse — Montant pergu au titre de la TPS
ne faisait I’objet d’aucune fiducie présumée, priorité ou fiducie expresse en faveur de la Couronne.

The debtor company owed the Crown under the Excise Tax Act (ETA) for GST that was not remitted. The debtor
commenced proceedings under the Companies’ Creditors Arrangement Act (CCAA). Under an order by the B.C.
Supreme Court, the amount of the tax debt was placed in a trust account, and the remaining proceeds from the sale of the
debtor’s assets were paid to the major secured creditor. The debtor’s application for a partial lifting of the stay of
proceedings in order to assign itself into bankruptcy was granted, while the Crown’s application for the immediate
payment of the unremitted GST was dismissed.

The Crown’s appeal to the B.C. Court of Appeal was allowed. The Court of Appeal found that the lower court was
bound by the ETA to give the Crown priority once bankruptcy was inevitable. The Court of Appeal ruled that there was
a deemed trust under s. 222 of the ETA or that an express trust was created in the Crown’s favour by the court order
segregating the GST funds in the trust account.

The creditor appealed to the Supreme Court of Canada.
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Held: The appeal was allowed.

Per Deschamps J. (McLachlin C.J.C., Binnie, LeBel, Charron, Rothstein, Cromwell JJ. concurring): A purposive and
contextual analysis of the ETA and CCAA yielded the conclusion that Parliament could not have intended to restore the
Crown’s deemed trust priority in GST claims under the CCAA when it amended the ETA in 2000. Parliament had
moved away from asserting priority for Crown claims in insolvency law under both the CCAA and Bankruptcy and
Insolvency Act (BIA). Unlike for source deductions, there was no express statutory basis in the CCAA or BIA for
concluding that GST claims enjoyed any preferential treatment. The internal logic of the CCAA also militated against
upholding a deemed trust for GST claims.

Giving the Crown priority over GST claims during CCAA proceedings but not in bankruptcy would, in practice, deprive
companies of the option to restructure under the more flexible and responsive CCAA regime. It seemed likely that
Parliament had inadvertently succumbed to a drafting anomaly, which could be resolved by giving precedence to s. 18.3
of the CCAA. Section 222(3) of the ETA could no longer be seen as having impliedly repealed s. 18.3 of the CCAA by
being passed subsequently to the CCAA, given the recent amendments to the CCAA. The legislative context supported
the conclusion that s. 222(3) of the ETA was not intended to narrow the scope of s. 18.3 of the CCAA.

The breadth of the court’s discretion under the CCAA was sufficient to construct a bridge‘ to liquidation under the BIA,
so there was authority under the CCAA to partially lift the stay of proceedings to allow the debtor’s entry into
liquidation. There should be no gap between the CCAA and BIA proceedings that would invite a race to the courthouse

to assert priorities.

The court order did not have the certainty that the Crown would actually be the beneficiary of the funds sufficient to
support an express trust, as the funds were segregated until the dispute between the creditor and the Crown could be
resolved. The amount collected in respect of GST but not yet remitted to the Receiver General of Canada was not
subject to a deemed trust, priority or express trust in favour of the Crown.

Per Fish J. (concurring): Parliament had declined to amend the provisions at issue after detailed consideration of the
insolvency regime, so the apparent conflict between s. 18.3 of the CCAA and s. 222 of the ETA should not be treated as
a drafting anomaly. In the insolvency context, a deemed trust would exist only when two complementary elements
co-existed: first, a statutory provision creating the trust; and second, a CCAA or BIA provision confirming its effective
operation. Parliament had created the Crown’s deemed trust in the Income Tax Act, Canada Pension Plan and
Employment Insurance Act and then confirmed in clear and unmistakable terms its continued operation under both the
CCAA and the BIA regimes. In contrast, the ETA created a deemed trust in favour of the Crown, purportedly
notwithstanding any contrary legislation, but Parliament did not expressly provide for its continued operation in either
the BIA or the CCAA. The absence of this confirmation reflected Parliament’s intention to allow the deemed trust to
lapse with the commencement of insolvency proceedings. Parliament’s evident intent was to render GST deemed trusts
inoperative upon the institution of insolvency proceedings, and so s. 222 of the ETA mentioned the BIA so as to exclude
it from its ambit, rather than include it as the other statutes did. As none of these statutes mentioned the CCAA
expressly, the specific reference to the BIA had no bearing on the interaction with the CCAA. It was the confirmatory
provisions in the insolvency statutes that would determine whether a given deemed trust would subsist during

insolvency proceedings.

Per Abella J. (dissenting): The appellate court properly found that s. 222(3) of the ETA gave priority during CCAA
proceedings to the Crown’s deemed trust in unremitted GST. The failure to exempt the CCAA from the operation of this
provision was a reflection of clear legislative intent. Despite the requests of various constituencies and case law
confirming that the ETA took precedence over the CCAA, there was no responsive legislative revision and the BIA
remained the only exempted statute. There was no policy justification for interfering, through interpretation, with this
clarity of legislative intention and, in any event, the application of other principles of interpretation reinforced this
conclusion. Contrary to the majority’s view, the “later in time” principle did not favour the precedence of the CCAA, as
the CCAA was merely re-enacted without significant substantive changes. According to the Interpretation Act, in such
circumstances, s. 222(3) of the ETA remained the later provision. The chambers judge was required to respect the
priority regime set out in s. 222(3) of the ETA and so did not have the authority to deny the Crown’s request for
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payment of the GST funds during the CCAA proceedings.

La compagnie débitrice devait a la Couronne des montants de TPS qu’elle n’avait pas remis, en vertu de la Loi sur la
taxe d’accise (LTA). La débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les
créanciers des compagnies (LACC). En vertu d’une ordonnance du tribunal, le montant de la créance fiscale a été
déposé dans un compte en fiducie et la balance du produit de la vente des actifs de la débitrice a servi a payer le
créancier garanti principal. La demande de la débitrice visant & obtenir la levée partielle de la suspension de procédures
afin qu’elle puisse faire cession de ses biens a été accordée, alors que la demande de la Couronne visant a obtenir le
paiement immédiat des montants de TPS non remis a été rejetée.

L’appel interjeté par la Couronne a été accueilli. La Cour d’appel a conclu que le tribunal se devait, en vertu de la LTA,
de donner priorité & la Couronne une fois la faillite inévitable. La Cour d’appel a estimé que I’art. 222 de la LTA
établissait une fiducie présumée ou bien que ’ordonnance du tribunal & I’effet que les montants de TPS soient détenus
dans un compte en fiducie créait une fiducie expresse en faveur de la Couronne.

Le créancier a formé un pourvoi.
Arrét: Le pourvoi a été accueilli.

Deschamps, J. (McLachlin, J.C.C., Binnie, LeBel, Charron, Rothstein, Cromwell, JJ., souscrivant & son opinion) : Une
analyse téléologique et contextuelle de la LTA et de la LACC conduisait a la conclusion que le 1égislateur ne saurait
avoir eu I’intention de redonner la priorité, dans le cadre de la LACC, & la fiducie réputée de la Couronne & I’égard de
ses créances relatives a la TPS quand il a modifié la LTA, en 2000. Le législateur avait mis un terme a la priorité
accordée aux créances de la Couronne dans le cadre du droit de I’insolvabilité, sous le régime de la LACC et celui de la
Loi sur la faillite et I’insolvabilité (LFI). Contrairement aux retenues a la source, aucune disposition législative expresse
ne permettait de conclure que les créances relatives & la TPS bénéficiaient d’un traitement préférentiel sous le régime de
la LACC ou celui de la LFL La logique interne de la LACC allait également & I’encontre du maintien de la fiducie
réputée a I’égard des créances découlant de la TPS.

Le fait de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures
fondées sur la LACC mais pas en cas de faillite aurait pour effet, dans les faits, de priver les compagnies de la possibilité
de se restructurer sous le régime plus souple et mieux adapté de la LACC. Il semblait probable que le 1égislateur avait
par inadvertance commis une anomalie rédactionnelle, laquelle pouvait étre corrigée en donnant préséance a I’art. 18.3
de la LACC. On ne pouvait plus considérer I’art. 222(3) de la LTA comme ayant implicitement abrogé 1’art. 18.3 de la
LACC parce qu’il avait été adopté apres la LACC, compte tenu des modifications récemment apportées a la LACC. Le
contexte législatif étayait la conclusion suivant laquelle I’art. 222(3) de la LTA n’avait pas pour but de restreindre la
portée de ’art. 18.3 de la LACC.

L’ampleur du pouvoir discrétionnaire conféré au tribunal par la LACC était suffisant pour établir une passerelle vers une
liquidation opérée sous le régime de la LFI, de sorte qu’il avait, en vertu de la LACC, le pouvoir de lever la suspension
partielle des procédures afin de permettre a la débitrice de procéder a la transition au régime de liquidation. Il n’y avait
aucune certitude, en vertu de 1’ordonnance du tribunal, que la Couronne était le bénéficiaire véritable de la fiducie ni de
fondement pour donner naissance a une fiducie expresse, puisque les fonds étaient détenus a part jusqu’a ce que le litige
entre le créancier et la Couronne soit résolu. Le montant pergu au titre de la TPS mais non encore versé au receveur
général du Canada ne faisait 1’objet d’aucune fiducie présumée, priorité ou fiducie expresse en faveur de la Couronne.

Fish, J. (souscrivant aux motifs des juges majoritaires) : Le législateur a refusé de modifier les dispositions en question
suivant un examen approfondi du régime d’insolvabilité, de sorte qu’on ne devrait pas qualifier 1’apparente contradiction
entre ’art. 18.3 de la LACC et I’art. 222 de la LTA d’anomalie rédactionnelle. Dans un contexte d’insolvabilité, on ne
pourrait conclure a Pexistence d’une fiducie présumée que lorsque deux éléments complémentaires étaient réunis : en
premier lieu, une disposition législative qui crée la fiducie et, en second lieu, une disposition de la LACC ou de la LFI
qui confirme I’existence de la fiducie. Le 1égislateur a établi une fiducie présumée en faveur de la Couronne dans la Loi
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de I'imp6t sur le revenu, le Régime de pensions du Canada et la Loi sur 1’assurance-emploi puis, il a confirmé en termes
clairs et explicites sa volonté de voir cette fiducie présumée produire ses effets sous le régime de la LACC et de la LFI.
Dans le cas de la LTA, il a établi une fiducie présumée en faveur de la Couronne, sciemment et sans égard pour toute
législation a I’effet contraire, mais n’a pas expressément prévu le maintien en vigueur de celle-ci sous le régime de la
LFI ou celui de la LACC. L’absence d’une telle confirmation témoignait de ’intention du législateur de laisser la fiducie
présumée devenir caduque au moment de I’introduction de la procédure d’insolvabilité. L’intention du législateur était
manifestement de rendre inopérantes les fiducies présumées visant la TPS dés I’introduction d’une procédure
d’insolvabilité et, par conséquent, I’art. 222 de la LTA mentionnait la LFI de manié¢re & I’exclure de son champ
d’application, et non de I'y inclure, comme le faisaient les autres lois. Puisqu’aucune de ces lois ne mentionnait
spécifiquement la LACC, la mention explicite de la LFI n’avait aucune incidence sur I’interaction avec la LACC. C’était
les dispositions confirmatoires que ’on trouvait dans les lois sur I’insolvabilité qui déterminaient si une fiducie
présumée continuerait d’exister durant une procédure d’insolvabilité.

Abella, J. (dissidente) : La Cour d’appel a conclu & bon droit que I’art. 222(3) de la LTA donnait préséance 4 la fiducie
présumée qui est établie en faveur de la Couronne a 1’égard de la TPS non versée. Le fait que la LACC n’ait pas été
soustraite & ’application de cette disposition témoignait d’une intention claire du législateur. Malgré les demandes
répétées de divers groupes et la jurisprudence ayant confirmé que la LTA I’emportait sur la LACC, le législateur n’est
pas intervenu et la LFI est demeurée la seule loi soustraite & 1’application de cette disposition. Il n’y avait pas de
considération de politique générale qui justifierait d’aller 4 I’encontre, par voie d’interprétation législative, de I’intention
aussi clairement exprimée par le législateur et, de toutes maniéres, cette conclusion était renforcée par I’application
d’autres principes d’interprétation. Contrairement a 1’opinion des juges majoritaires, le principe de la préséance de la «
loi postérieure » ne militait pas en faveur de la présance de la LACC, celle-ci ayant été simplement adoptée 4 nouveau
sans que I’on ne lui ait apporté de modifications importantes. En vertu de la Loi d’interprétation, dans ces circonstances,
I’art. 222(3) de la LTA demeurait la disposition postérieure. Le juge siégeant en son cabinet était tenu de respecter le
régime de priorités établi a 1’art. 222(3) de la LTA, et il ne pouvait pas refuser la demande présentée par la Couronne en
vue de se faire payer la TPS dans le cadre de la procédure introduite en vertu de la LACC.
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(4th) 242, [2009] 12 W.W.R. 684, 270 B.C.A.C. 167, 454 W.A.C. 167, 2009 G.T.C. 2020 (Eng.) (B.C. C.A)), allowing
Crown’s appeal from dismissal of application for immediate payment of tax debt.

Deschamps J.:

1  For the first time this Court is called upon to directly interpret the provisions of the Companies’ Creditors Arrangement
Act, R.S.C. 1985, c. C-36 ("CCAA”). In that respect, two questions are raised. The first requires reconciliation of provisions
of the CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA”), which lower courts have held to be in conflict with one
another. The second concerns the scope of a court’s discretion when supervising reorganization. The relevant statutory
provisions are reproduced in the Appendix. On the first question, having considered the evolution of Crown priorities in the
context of insolvency and the wording of the various statutes creating Crown priorities, I conclude that it is the CCA4 and not
the ETA that provides the rule. On the second question, I conclude that the broad discretionary jurisdiction conferred on the
supervising judge must be interpreted having regard to the remedial nature of the CCA4 and insolvency legislation generally.
Consequently, the court had the discretion to partially lift a stay of proceedings to allow the debtor to make an assignment
under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA”). I would allow the appeal.

1. Facts and Decisions of the Courts Below

2  Ted LeRoy Trucking Ltd. ("LeRoy Trucking”) commenced proceedings under the CCAA in the Supreme Court of
British Columbia on December 13, 2007, obtaining a stay of proceedings with a view to reorganizing its financial affairs.
LeRoy Trucking sold certain redundant assets as authorized by the order.

3 Amongst the debts owed by LeRoy Trucking was an amount for Goods and Services Tax ("GST”) collected but
unremitted to the Crown. The ETA creates a deemed trust in favour of the Crown for amounts collected in respect of GST.
The deemed trust extends to any property or proceeds held by the person collecting GST and any property of that person held
by a secured creditor, requiring that property to be paid to the Crown in priority to all security interests. The K74 provides
that the deemed trust operates despite any other enactment of Canada except the B/4. However, the CCAA also provides that
subject to certain exceptions, none of which mentions GST, deemed trusts in favour of the Crown do not operate under the
CCAA. Accordingly, under the CCAA4 the Crown ranks as an unsecured creditor in respect of GST. Nonetheless, at the time
LeRoy Trucking commenced CCAA proceedings the leading line of jurisprudence held that the ETA4 took precedence over the
CCAA such that the Crown enjoyed priority for GST claims under the CCAA, even though it would have lost that same
priority under the BIA. The CCAA underwent substantial amendments in 2005 in which some of the provisions at issue in this
appeal were renumbered and reformulated (S.C. 2005, c. 47). However, these amendments only came into force on
September 18, 2009. I will refer to the amended provisions only where relevant.

4 On April 29, 2008, Brenner C.J.S.C,, in the context of the CCAA proceedings, approved a payment not exceeding $5
million, the proceeds of redundant asset sales, to Century Services, the debtor’s major secured creditor. LeRoy Trucking
proposed to hold back an amount equal to the GST monies collected but unremitted to the Crown and place it in the
Monitor’s trust account until the outcome of the reorganization was known. In order to maintain the status quo while the
success of the reorganization was uncertain, Brenner C.J.S.C. agreed to the proposal and ordered that an amount of
$305,202.30 be held by the Monitor in its trust account.
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5  On September 3, 2008, having concluded that reorganization was not possible, LeRoy Trucking sought leave to make
an assignment in bankruptcy under the BIA. The Crown sought an order that the GST monies held by the Monitor be paid to
the Receiver General of Canada. Brenner C.J.S.C. dismissed the latter application. Reasoning that the purpose of segregating
the funds with the Monitor was “to facilitate an ultimate payment of the GST monies which were owed pre-filing, but only if
a viable plan emerged”, the failure of such a reorganization, followed by an assignment in bankruptcy, meant the Crown
would lose priority under the BI4 (2008 BCSC 1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chambers])).

6  The Crown’s appeal was allowed by the British Columbia Court of Appeal (2009 BCCA 205, [2009] G.S.T.C. 79, 270
B.C.A.C. 167 (B.C. C.A.)). Tysoe J.A. for a unanimous court found two independent bases for allowing the Crown’s appeal.

7  First, the court’s authority under s. 11 of the CCAA was held not to extend to staying the Crown’s application for
immediate payment of the GST funds subject to the deemed trust after it was clear that reorganization efforts had failed and
that bankruptcy was inevitable. As restructuring was no longer a possibility, staying the Crown’s claim to the GST funds no
longer served a purpose under the CCA4 and the court was bound under the priority scheme provided by the £T4 to allow
payment to the Crown. In so holding, Tysoe J.A. adopted the reasoning in Otfawa Senators Hockey Club Corp. (Re), [2005]
G.S.T.C. 1, 73 O.R. (3d) 737 (Ont. C.A.), which found that the ETA deemed trust for GST established Crown priority over
secured creditors under the CCAA.

8  Second, Tysoe J.A. concluded that by ordering the GST funds segregated in the Monitor’s trust account on April 29,
2008, the judge had created an express trust in favour of the Crown from which the monies in question could not be diverted
for any other purposes. The Court of Appeal therefore ordered that the money held by the Monitor in trust be paid to the

Receiver General.

2. Issues

9  This appeal raises three broad issues which are addressed in turn:

(1) Did s. 222(3) of the ETA displace s. 18.3(1) of the CCAA4 and give priority to the Crown’s ET4 deemed trust during
CCAA proceedings as held in Ottawa Senators?

(2) Did the court exceed its CCAA authority by lifting the stay to allow the debtor to make an assignment in bankruptcy?

(3) Did the court’s order of April 29, 2008 requiring segregation of the Crown’s GST claim in the Monitor’s trust
account create an express trust in favour of the Crown in respect of those funds?

3. Analysis

10  The first issue concerns Crown priorities in the context of insolvency. As will be seen, the ETA provides for a deemed
trust in favour of the Crown in respect of GST owed by a debtor “[d]espite ... any other enactment of Canada (except the
Bankruptcy and Insolvency Act)” (s. 222(3)), while the CCAA stated at the relevant time that “notwithstanding any provision
in federal or provincial legislation that has the effect of deeming property to be held in trust for Her Majesty, property of a
debtor company shall not be [so] regarded” (s. 18.3(1)). It is difficult to imagine two statutory provisions more apparently in
conflict. However, as is often the case, the apparent conflict can be resolved through interpretation.
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11 In order to properly interpret the provisions, it is necessary to examine the history of the CCAA, its function amidst the
body of insolvency legislation enacted by Parliament, and the principles that have been recognized in the jurisprudence. It
will be seen that Crown priorities in the insolvency context have been significantly pared down. The resolution of the second
issue is also rooted in the context of the CCAA, but its purpose and the manner in which it has been interpreted in the case
law are also key. After examining the first two issues in this case, I will address Tysoe J.A.’s conclusion that an express trust
in favour of the Crown was created by the court’s order of April 29, 2008.

3.1 Purpose and Scope of Insolvency Law

12 Insolvency is the factual situation that arises when a debtor is unable to pay creditors (see generally, R. J. Wood,
Bankruptcy and Insolvency Law (2009), at p. 16). Certain legal proceedings become available upon insolvency, which
typically allow a debtor to obtain a court order staying its creditors’ enforcement actions and attempt to obtain a binding
compromise with creditors to adjust the payment conditions to something more realistic. Alternatively, the debtor’s assets
may be liquidated and debts paid from the proceeds according to statutory priority rules. The former is usually referred to as
reorganization or restructuring while the latter is termed liquidation.

13 Canadian commercial insolvency law is not codified in one exhaustive statute. Instead, Parliament has enacted
multiple insolvency statutes, the main one being the BIA. The BIA offers a self-contained legal regime providing for both
reorganization and liquidation. Although bankruptcy legislation has a long history, the BIA itself is a fairly recent statute — it
was enacted in 1992. It is characterized by a rules-based approach to proceedings. The BIA is available to insolvent debtors
owing $1000 or more, regardless of whether they are natural or legal persons. It contains mechanisms for debtors to make
proposals to their creditors for the adjustment of debts. If a proposal fails, the BIA4 contains a bridge to bankruptcy whereby
the debtor’s assets are liquidated and the proceeds paid to creditors in accordance with the statutory scheme of distribution.

14  Access to the CCAA is more restrictive. A debtor must be a company with liabilities in excess of $5 million. Unlike the
BIA, the CCAA contains no provisions for liquidation of a debtor’s assets if reorganization fails. There are three ways of
exiting CCAA proceedings. The best outcome is achieved when the stay of proceedings provides the debtor with some
breathing space during which solvency is restored and the CCAA process terminates without reorganization being needed.
The second most desirable outcome occurs when the debtor’s compromise or arrangement is accepted by its creditors and the
reorganized company emerges from the CCAA proceedings as a going concern. Lastly, if the compromise or arrangement
fails, either the company or its creditors usually seek to have the debtor’s assets liquidated under the applicable provisions of
the BIA or to place the debtor into receivership. As discussed in greater detail below, the key difference between the
reorganization regimes under the B/4 and the CCAA is that the latter offers a more flexible mechanism with greater judicial
discretion, making it more responsive to complex reorganizations.

15  As I will discuss at greater length below, the purpose of the CC44 — Canada’s first reorganization statute — is to
permit the debtor to continue to carry on business and, where possible, avoid the social and economic costs of liquidating its
assets. Proposals to creditors under the BI4 serve the same remedial purpose, though this is achieved through a rules-based
mechanism that offers less flexibility. Where reorganization is impossible, the BI4 may be employed to provide an orderly
mechanism for the distribution of a debtor’s assets to satisfy creditor claims according to predetermined priority rules.

16  Prior to the enactment of the CCAA4 in 1933 (S.C. 1932-33, c. 36), practice under existing commercial insolvency
legislation tended heavily towards the liquidation of a debtor company (J. Sarra, Creditor Rights and the Public Interest:
Restructuring Insolvent Corporations (2003), at p. 12). The battering visited upon Canadian businesses by the Great
Depression and the absence of an effective mechanism for reaching a compromise between debtors and creditors to avoid
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liquidation required a legislative response. The CCAA4 was innovative as it allowed the insolvent debtor to attempt
reorganization under judicial supervision outside the existing insolvency legislation which, once engaged, almost invariably
resulted in liquidation (Reference re Companies’ Creditors Arrangement Act (Canada), [1934] S.C.R. 659 (8.C.C.), at pp.
660-61; Sarra, Creditor Rights, at pp. 12-13). ,

17  Parliament understood when adopting the CCAA that liquidation of an insolvent company was harmful for most of
those it affected — notably creditors and employees — and that a workout which allowed the company to survive was
optimal (Sarra, Creditor Rights, at pp. 13-15).

18  Early commentary and jurisprudence also endorsed the CCAA4’s remedial objectives. It recognized that companies
retain more value as going concerns while underscoring that intangible losses, such as the evaporation of the companies’
goodwill, result from liquidation (S. E. Edwards, “Reorganizations Under the Companies’ Creditors Arrangement Act”
(1947), 25 Can. Bar Rev. 587, at p. 592). Reorganization serves the public interest by facilitating the survival of companies
supplying goods or services crucial to the health of the economy or saving large numbers of jobs (ibid., at p. 593). Insolvency
could be so widely felt as to impact stakeholders other than creditors and employees. Variants of these views resonate today,
with reorganization justified in terms of rehabilitating companies that are key elements in a complex web of interdependent
economic relationships in order to avoid the negative consequences of liquidation.

19  The CCAA fell into disuse during the next several decades, likely because amendments to the Act in 1953 restricted its
use to companies issuing bonds (S.C. 1952-53, c. 3). During the economic downturn of the early 1980s, insolvency lawyers
and courts adapting to the resulting wave of insolvencies resurrected the statute and deployed it in response to new economic
challenges. Participants in insolvency proceedings grew to recognize and appreciate the statute’s distinguishing feature: a
grant of broad and flexible authority to the supervising court to make the orders necessary to facilitate the reorganization of
the debtor and achieve the CCAA4’s objectives. The manner in which courts have used CCAA jurisdiction in increasingly
creative and flexible ways is explored in greater detail below.

20 Efforts to evolve insolvency law were not restricted to the courts during this period. In 1970, a
government-commissioned panel produced an extensive study recommending sweeping reform but Parliament failed to act
(see Bankruptcy and Insolvency: Report of the Study Committee on Bankruptcy and Insolvency Legislation (1970)). Another
panel of experts produced more limited recommendations in 1986 which eventually resulted in enactment of the Bankruptcy
and Insolvency Act of 1992 (S.C. 1992, c. 27) (see Proposed Bankruptcy Act Amendments: Report of the Advisory Committee
on Bankruptcy and Insolvency (1986)). Broader provisions for reorganizing insolvent debtors were then included in Canada’s
bankruptcy statute. Although the 1970 and 1986 reports made no specific recommendations with respect to the CCA4, the
House of Commons committee studying the BIA’s predecessor bill, C-22, seemed to accept expert testimony that the BIA’s
new reorganization scheme would shortly supplant the CCA4, which could then be repealed, with commercial insolvency and
bankruptcy being governed by a single statute (Minutes of Proceedings and Evidence of the Standing Committee on
Consumer and Corporate Affairs and Government Operations, Issue No. 15, October 3, 1991, at pp. 15:15-15:16).

21  In retrospect, this conclusion by the House of Commons committee was out of step with reality. It overlooked the
renewed vitality the CCAA4 enjoyed in contemporary practice and the advantage that a flexible judicially supervised
reorganization process presented in the face of increasingly complex reorganizations, when compared to the stricter
rules-based scheme contained in the BI4. The “flexibility of the CCAA [was seen as] a great benefit, allowing for creative and
effective decisions” (Industry Canada, Marketplace Framework Policy Branch, Report on the Operation and Administration
of the Bankruptcy and Insolvency Act and the Companies’ Creditors Arrangement Act (2002), at p. 41). Over the past three
decades, resurrection of the CCAA has thus been the mainspring of a process through which, one author concludes, “the legal
setting for Canadian insolvency restructuring has evolved from a rather blunt instrument to one of the most sophisticated
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systems in the developed world” (R. B. Jones, “The Evolution of Canadian Restructuring: Challenges for the Rule of Law”,
in J. P. Sarra, ed., Annual Review of Insolvency Law 2005 (2006), 481, at p. 481).

22 While insolvency proceedings may be governed by different statutory schemes, they share some commonalities. The
most prominent of these is the single proceeding model. The nature and purpose of the single proceeding model are described
by Professor Wood in Bankruptcy and Insolvency Law:

They all provide a collective proceeding that supersedes the usual civil process available to creditors to enforce their
claims. The creditors’ remedies are collectivized in order to prevent the free-for-all that would otherwise prevail if
creditors were permitted to exercise their remedies. In the absence of a collective process, each creditor is armed with
the knowledge that if they do not strike hard and swift to seize the debtor’s assets, they will be beat out by other

creditors. [pp. 2-3]

The single proceeding model avoids the inefficiency and chaos that would attend insolvency if each creditor initiated
proceedings to recover its debt. Grouping all possible actions against the debtor into a single proceeding controlled in a single
forum facilitates negotiation with creditors because it places them all on an equal footing, rather than exposing them to the
risk that a more aggressive creditor will realize its claims against the debtor’s limited assets while the other creditors attempt
a compromise. With a view to achieving that purpose, both the CCA4 and the BIA allow a court to order all actions against a
debtor to be stayed while a compromise is sought.

23 Another point of convergence of the CCAA and the BIA relates to priorities. Because the CCAA is silent about what
_happens if reorganization fails, the BI4 scheme of liquidation and distribution necessarily supplies the backdrop for what will
happen if a CCAA reorganization is ultimately unsuccessful. In addition, one of the important features of legislative reform of
both statutes since the enactment of the BI4 in 1992 has been a cutback in Crown priorities (S.C. 1992, c. 27, s. 39; S.C.
1997, ¢. 12, ss. 73 and 125; S.C. 2000, c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C. 2009, c. 33, ss. 25 and 29; see also
Alternative granite & marbre inc., Re, 2009 SCC 49, [2009] 3 S.C.R. 286, [2009] G.S.T.C. 154 (8.C.C.); Quebec (Deputy
Minister of Revenue) c. Rainville (1979), [1980] 1 S.C.R. 35 (S.C.C.); Proposed Bankruptcy Act Amendments: Report of the
Advisory Committee on Bankruptcy and Insolvency (1986)).

24  With parallel CCAA4 and BIA restructuring schemes now an accepted feature of the insolvency law landscape, the |-
contemporary thrust of legislative reform has been towards harmonizing aspects of insolvency law common to the two
statutory schemes to the extent possible and encouraging reorganization over liquidation (see An Act to establish the Wage |
Earner Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies’ Creditors Arrangement
Act and to make consequential amendments to other Acts, S.C. 2005, c. 47; Gauntlet Energy Corp., Re, 2003 ABQB 894,
[2003] G.S.T.C. 193, 30 Alta. L.R. (4th) 192 (Alta. Q.B.), at para. 19).

25  Mindful of the historical background of the CCA4 and BIA4, I now turn to the first question at issue.

3.2 GST Deemed Trust Under the CCAA

26  The Court of Appeal proceeded on the basis that the ETA precluded the court from staying the Crown’s enforcement of
the GST deemed trust when partially lifting the stay to allow the debtor to enter bankruptcy. In so doing, it adopted the
reasoning in a line of cases culminating in Ottawa Senators, which held that an ETA deemed trust remains enforceable during
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CCAA reorganization despite language in the CCAA that suggests otherwise.

27  The Crown relies heavily on the decision of the Ontario Court of Appeal in Ottawa Senators and argues that the later
in time provision of the ETA creating the GST deemed trust trumps the provision of the CCA4 purporting to nullify most
statutory deemed trusts. The Court of Appeal in this case accepted this reasoning but not all provincial courts follow it (see,
e.g., Komunik Corp., Re, 2009 QCCS 6332 (C.S. Que.), leave to appeal granted, 2010 QCCA 183 (C.A. Que.)). Century
Services relied, in its written submissions to this Court, on the argument that the court had authority under the CCA4 to
continue the stay against the Crown’s claim for unremitted GST. In oral argument, the question of whether Ottawa Senators
was correctly decided nonetheless arose. After the hearing, the parties were asked to make further written submissions on this
point. As appears evident from the reasons of my colleague Abella J., this issue has become prominent before this Court. In
those circumstances, this Court needs to determine the correctness of the reasoning in Otfawa Senators.

28  The policy backdrop to this question involves the Crown’s priority as a creditor in insolvency situations which, as I
mentioned above, has evolved considerably. Prior to the 1990s, Crown claims largely enjoyed priority in insolvency. This
was widely seen as unsatisfactory as shown by both the 1970 and 1986 insolvency reform proposals, which recommended
that Crown claims receive no preferential treatment. A closely related matter was whether the CCAA4 was binding at all upon
the Crown. Amendments to the CCAA in 1997 confirmed that it did indeed bind the Crown (see CCAA, s. 21, as am. by S.C.

1997, c. 12, 5. 126).

29  Claims of priority by the state in insolvency situations receive different treatment across jurisdictions worldwide. For
example, in Germany and Australia, the state is given no priority at all, while the state enjoys wide priority in the United
States and France (see B. K. Morgan, “Should the Sovereign be Paid First? A Comparative International Analysis of the
Priority for Tax Claims in Bankruptcy” (2000), 74 Am. Bank. L.J. 461, at p. 500). Canada adopted a middle course through
legislative reform of Crown priority initiated in 1992. The Crown retained priority for source deductions of income tax,
Employment Insurance ("EI”’) and Canada Pension Plan ("CPP”) premiums, but ranks as an ordinary unsecured creditor for
most other claims.

30  Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit their enforcement. The
two most common are statutory deemed trusts and powers to garnish funds third parties owe the debtor (see F. L. Lamer,
Priority of Crown Claims in Insolvency (loose-leaf), at § 2).

31  With respect to GST collected, Parliament has enacted a deemed trust. The E7A states that every person who collects
an amount on account of GST is deemed to hold that amount in trust for the Crown (s. 222(1)). The deemed trust extends to
other property of the person collecting the tax equal in value to the amount deemed to be in trust if that amount has not been
remitted in accordance with the E74. The deemed trust also extends to property held by a secured creditor that, but for the
security interest, would be property of the person collecting the tax (s. 222(3)).

32  Parliament has created similar deemed trusts using almost identical language in respect of source deductions of income
tax, EI premiums and CPP premiums (see s. 227(4) of the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA”), ss. 86(2)
and (2.1) of the Employment Insurance Act, S.C. 1996, c. 23, and ss. 23(3) and (4) of the Canada Pension Plan, R.S.C. 1985,
¢. C-8). I will refer to income tax, EI and CPP deductions as “source deductions”.
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33 In Royal Bank v. Sparrow Electric Corp., [1997] 1 S.CR. 411 (S.C.C.), this Court addressed a priority dispute
between a deemed trust for source deductions under the /74 and security interests taken under both the Bank Act, S.C. 1991,
c. 46, and the Alberta Personal Property Security Act, S.A. 1988, c. P-4.05 (’PPSA”). As then worded, an ITA deemed trust
over the debtor’s property equivalent to the amount owing in respect of income tax became effective at the time of
liquidation, receivership, or assignment in bankruptcy. Sparrow Electric held that the /T4 deemed trust could not prevail over
the security interests because, being fixed charges, the latter attached as soon as the debtor acquired rights in the property
such that the IT4 deemed trust had no property on which to attach when it subsequently arose. Later, in First Vancouver
Finance v. Minister of National Revenue, 2002 SCC 49, [2002] G.S.T.C. 23, [2002] 2 S.C.R. 720 (S.C.C.), this Court
observed that Parliament had legislated to strengthen the statutory deemed trust in the /74 by deeming it to operate from the
moment the deductions were not paid to the Crown as required by the /74, and by granting the Crown priority over all
security interests (paras. 27-29) (the “Sparrow Electric amendment”).

34  The amended text of s. 227(4.1) of the /T4 and concordant source deductions deemed trusts in the Carnada Pension
Plan and the Employment Insurance Act state that the deemed trust operates notwithstanding any other enactment of Canada,
except ss. 81.1 and 81.2 of the BIA. The ETA deemed trust at issue in this case is similarly worded, but it excepts the BI4 in
its entirety. The provision reads as follows:

222. (3) Despite any other provision of this Act (except subsection (4)), any other enactment of Canada (except the
Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an amount deemed by
subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General or withdrawn in the
manner and at the time provided under this Part, property of the person and property held by any secured creditor of the
person that, but for a security interest, would be property of the person, equal in value to the amount so deemed to be
held in trust, is deemed ....

35  The Crown submits that the Sparrow Electric amendment, added by Parliament to the E74 in 2000, was intended to
preserve the Crown’s priority over collected GST under the CCA4 while subordinating the Crown to the status of an
unsecured creditor in respect of GST only under the BIA. This is because the ETA provides that the GST deemed trust is
effective “despite” any other enactment except the BIA.

36  The language used in the ETA for the GST deemed trust creates an apparent conflict with the CCAA4, which provides
that subject to certain exceptions, property deemed by statute to be held in trust for the Crown shall not be so regarded.

37  Through a 1997 amendment to the CCA4 (S.C. 1997, c. 12, s. 125), Parliament appears to have, subject to specific
exceptions, nullified deemed trusts in favour of the Crown once reorganization proceedings are commenced under the Act.

The relevant provision reads:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust
for Her Majesty unless it would be so regarded in the absence of that statutory provision.

This nullification of deemed trusts was continued in further amendments to the CCAA4 (S.C. 2005, c. 47), where s. 18.3(1)
was renumbered and reformulated as s. 37(1):

37. (1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of deeming
property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held in trust for
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Her Majesty unless it would be so regarded in the absence of that statutory provision.

38  An analogous provision exists in the BI4, which, subject to the same specific exceptions, nullifies statutory deemed
trusts and makes property of the bankrupt that would otherwise be subject to a deemed trust part of the debtor’s estate and
available to creditors (S.C. 1992, c. 27, s. 39; S.C. 1997, c. 12, s. 73; BIA, s. 67(2)). It is noteworthy that in both the CCAA
and the B/4, the exceptions concern source deductions (CCA4, s. 18.3(2); BIA, s. 67(3)). The relevant provision of the CC4A4

reads:

18.3 (2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1)
of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act....

Thus, the Crown’s deemed trust and corresponding priority in source deductions remain effective both in reorganization and
in bankruptcy.

39  Meanwhile, in both s. 18.4(1) of the CCAA and s. 86(1) of the BIA, other Crown claims are treated as unsecured. These
provisions, establishing the Crown’s status as an unsecured creditor, explicitly exempt statutory deemed trusts in source
deductions (CCAA, s. 18.4(3); BIA, s. 86(3)). The CCAA provision reads as follows:

18.4 (3) Subsection (1) [Crown ranking as unsecured creditor] does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution ....

Therefore, not only does the CCAA provide that Crown claims do not enjoy priority over the claims of other creditors (s.
18.3(1)), but the exceptions to this rule (i.e., that Crown priority is maintained for source deductions) are repeatedly stated in
the statute.

40 The apparent conflict in this case is whether the rule in the CCAA first enacted as s. 18.3 in 1997, which provides that
subject to certain explicit exceptions, statutory deemed trusts are ineffective under the CCAA, is overridden by the one in the
ETA enacted in 2000 stating that GST deemed trusts operate despite any enactment of Canada except the BI4. With respect
for my colleague Fish J., I do not think the apparent conflict can be resolved by denying it and creating a rule requiring both a
statutory provision enacting the deemed trust, and a second statutory provision confirming it. Such a rule is unknown to the
law. Courts must recognize conflicts, apparent or real, and resolve them when possible.

41 A line of jurisprudence across Canada has resolved the apparent conflict in favour of the E74, thereby maintaining
GST deemed trusts under the CCAA. Ottawa Senators, the leading case, decided the matter by invoking the doctrine of
implied repeal to hold that the later in time provision of the ET4 should take precedence over the CCA4 (see also Solid
Resources Ltd,, Re (2002), 40 C.B.R. (4th) 219, [2003] G.S.T.C. 21 (Alta. Q.B.); Gauntlet

42  The Ontario Court of Appeal in Ottawa Senators rested its conclusion on two considerations. First, it was persuaded
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that by explicitly mentioning the BI4 in ETA s. 222(3), but not the CCAA, Parliament made a deliberate choice. In the words
of MacPherson J.A.:

The BIA4 and the CCAA are closely related federal statutes. I cannot conceive that Parliament would specifically identify
the BIA as an exception, but accidentally fail to consider the CCAA as a possible second exception. In my view, the
omission of the CCAA from s. 222(3) of the ET4 was almost certainly a considered omission. [para. 43]

43  Second, the Ontario Court of Appeal compared the conflict between the E7A4 and the CCAA to that before this Court in
Doré c. Verdun (Municipalité), [1997] 2 S.C.R. 862 (S.C.C.), and found them to be “identical” (para. 46). It therefore
considered Doré binding (para. 49). In Doré, a limitations provision in the more general and recently enacted Civil Code of
Québec, S.Q. 1991, c. 64 ("C.C.Q.”), was held to have repealed a more specific provision of the earlier Quebec Cities and
Towns Act, R.S.Q., c. C-19, with which it conflicted. By analogy, the Ontario Court of Appeal held that the later in time and
more general provision, s. 222(3) of the ETA4, impliedly repealed the more specific and earlier in time provision, s. 18.3(1) of
the CCAA (paras. 47-49).

44  Viewing this issue in its entire context, several considerations lead me to conclude that neither the reasoning nor the
result in Ottawa Senators can stand. While a conflict may exist at the level of the statutes’ wording, a purposive and
contextual analysis to determine Parliament’s true intent yields the conclusion that Parliament could not have intended to
restore the Crown’s deemed trust priority in GST claims under the CCA4 when it amended the E7A4 in 2000 with the
Sparrow Electric amendment.

45 1 begin by recalling that Parliament has shown its willingness to move away from asserting priority for Crown claims
in insolvency law. Section 18.3(1) of the CCAA (subject to the s. 18.3(2) exceptions) provides that the Crown’s deemed trusts
have no effect under the CCAA. Where Parliament has sought to protect certain Crown claims through statutory deemed
trusts and intended that these deemed trusts continue in insolvency, it has legislated so explicitly and elaborately. For
example, s. 18.3(2) of the CCAA and s. 67(3) of the BI4 expressly provide that deemed trusts for source deductions remain
effective in insolvency. Parliament has, therefore, clearly carved out exceptions from the general rule that deemed trusts are
ineffective in insolvency. The CCAA4 and BIA are in harmony, preserving deemed trusts and asserting Crown priority only in
respect of source deductions. Meanwhile, there is no express statutory basis for concluding that GST claims enjoy a preferred
treatment under the CCAA or the BIA. Unlike source deductions, which are clearly and expressly dealt with under both these
insolvency statutes, no such clear and express language exists in those Acts carving out an exception for GST claims.

46  The internal logic of the CCAA also militates against upholding the £74 deemed trust for GST. The CCAA4 imposes
limits on a suspension by the court of the Crown’s rights in respect of source deductions but does not mention the E74 (s.
11.4). Since source deductions deemed trusts are granted explicit protection under the CCA4, it would be inconsistent to
afford a better protection to the E74 deemed trust absent explicit language in the CCAA. Thus, the logic of the CCAA appears
to subject the ETA4 deemed trust to the waiver by Parliament of its priority (s. 18.4).

47  Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over the CCAA urged by the
Crown is adopted here: the Crown would retain priority over GST claims during CCAA proceedings but not in bankruptcy.
As courts have reflected, this can only encourage statute shopping by secured creditors in cases such as this one where the
debtor’s assets cannot satisfy both the secured creditors’ and the Crown’s claims (Gauntlet, at para. 21). If creditors’ claims
were better protected by liquidation under the BIA4, creditors’ incentives would lie overwhelmingly with avoiding proceedings
under the CCAA4 and not risking a failed reorganization. Giving a key player in any insolvency such skewed incentives
against reorganizing under the CCA4 can only undermine that statute’s remedial objectives and risk inviting the very social
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ills that it was enacted to avert.

48  Arguably, the effect of Ottawa Senators is mitigated if restructuring is attempted under the BIA instead of the CCA4,
but it is not cured. If Otfawa Senators were to be followed, Crown priority over GST would differ depending on whether
restructuring took place under the CCAA or the BIA. The anomaly of this result is made manifest by the fact that it would
deprive companies of the option to restructure under the more flexible and responsive CCAA regime, which has been the
statute of choice for complex reorganizations.

49  Evidence that Parliament intended different treatments for GST claims in reorganization and bankruptcy is scant, if it
exists at all. Section 222(3) of the ETA was enacted as part of a wide-ranging budget implementation bill in 2000. The
summary accompanying that bill does not indicate that Parliament intended to elevate Crown priority over GST claims under
the CCAA to the same or a higher level than source deductions claims. Indeed, the summary for deemed trusts states only that
amendments to existing provisions are aimed at “ensuring that employment insurance premiums and Canada Pension Plan
contributions that are required to be remitted by an employer are fully recoverable by the Crown in the case of the bankruptcy
of the employer” (Summary to S.C. 2000, c. 30, at p. 4a). The wording of GST deemed trusts resembles that of statutory
deemed trusts for source deductions and incorporates the same overriding language and reference to the BI4. However, as
noted above, Parliament’s express intent is that only source deductions deemed trusts remain operative. An exception for the
BIA in the statutory language establishing the source deductions deemed trusts accomplishes very little, because the explicit
language of the BIA itself (and the CCAA) carves out these source deductions deemed trusts and maintains their effect. It is
however noteworthy that no equivalent language maintaining GST deemed trusts exists under either the BI4 or the CCAA.

50 It seems more likely that by adopting the same language for creating GST deemed trusts in the ETA as it did for
deemed trusts for source deductions, and by overlooking the inclusion of an exception for the CCA4 alongside the BI4 in s.
222(3) of the ETA, Parliament may have inadvertently succumbed to a drafting anomaly. Because of a statutory lacuna in the
ETA, the GST deemed trust could be seen as remaining effective in the CCA4, while ceasing to have any effect under the
BIA, thus creating an apparent conflict with the wording of the CCAA. However, it should be seen for what it is: a facial
conflict only, capable of resolution by looking at the broader approach taken to Crown priorities and by giving precedence to
the statutory language of s. 18.3 of the CCA4 in a manner that does not produce an anomalous outcome.

51 Section 222(3) of the ETA evinces no explicit intention of Parliament to repeal CCAA4 s. 18.3. It merely creates an
apparent conflict that must be resolved by statutory interpretation. Parliament’s intent when it enacted ET4 s. 222(3) was
therefore far from unambiguous. Had it sought to give the Crown a priority for GST claims, it could have done so explicitly
as it did for source deductions. Instead, one is left to infer from the language of ET4 s. 222(3) that the GST deemed trust was
intended to be effective under the CCAA.

52 I am not persuaded that the reasoning in Doré requires the application of the doctrine of implied repeal in the
circumstances of this case. The main issue in Doré concerned the impact of the adoption of the C.C.Q. on the administrative
law rules with respect to municipalities. While Gonthier J. concluded in that case that the limitation provision in art. 2930
C.C.Q. had repealed by implication a limitation provision in the Cities and Towns Act, he did so on the basis of more than a
textual analysis. The conclusion in Doré was reached after thorough contextual analysis of both pieces of legislation,
including an extensive review of the relevant legislative history (paras. 31-41). Consequently, the circumstances before this
Court in Doré are far from “identical” to those in the present case, in terms of text, context and legislative history.
Accordingly, Doré cannot be said to require the automatic application of the rule of repeal by implication.
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53 A noteworthy indicator of Parliament’s overall intent is the fact that in subsequent amendments it has not displaced the
rule set out in the CCAA. Indeed, as indicated above, the recent amendments to the CCAA4 in 2005 resulted in the rule
previously found in s. 18.3 being renumbered and reformulated as s. 37. Thus, to the extent the interpretation allowing the
GST deemed trust to remain effective under the CCA4 depends on ETA s. 222(3) having impliedly repealed CCAA s. 18.3(1)
because it is later in time, we have come full circle. Parliament has renumbered and reformulated the provision of the CCAA4
stating that, subject to exceptions for source deductions, deemed trusts do not survive the CCAA proceedings and thus the
CCAA is riow the later in time statute. This confirms that Parliament’s intent with respect to GST deemed trusts is to be found
in the CCAA. '

54  1do not agree with my colleague Abella J. that s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, can be used to
interpret the 2005 amendments as having no effect. The new statute can hardly be said to be a mere re-enactment of the
former statute. Indeed, the CCAA4 underwent a substantial review in 2005. Notably, acting consistently with its goal of
treating both the BI4 and the CCAA as sharing the same approach to insolvency, Parliament made parallel amendments to
both statutes with respect to corporate proposals. In addition, new provisions were introduced regarding the treatment of
contracts, collective agreements, interim financing and governance agreements. The appointment and role of the Monitor was
also clarified. Noteworthy are the limits imposed by CCA4 s. 11.09 on the court’s discretion to make an order staying the
Crown’s source deductions deemed trusts, which were formerly found in s. 11.4. No mention whatsoever is made of GST
deemed trusts (see Summary to S.C. 2005, c. 47). The review went as far as looking at the very expression used to describe
the statutory override of deemed trusts. The comments cited by my colleague only emphasize the clear intent of Parliament to
maintain its policy that only source deductions deemed trusts survive in CCA4 proceedings.

55 In the case at bar, the legislative context informs the determination of Parliament’s legislative intent and supports the
conclusion that ETA s. 222(3) was not intended to narrow the scope of the CCAA’s override provision. Viewed in its entire
context, the conflict between the E74 and the CCAA is more apparent than real. I would therefore not follow the reasoning in
Ottawa Senators and affirm that CCAA s. 18.3 remained effective.

56 My conclusion is reinforced by the purpose of the CCAA as part of Canadian remedial insolvency legislation, As this
aspect is particularly relevant to the second issue, I will now discuss how courts have interpreted the scope of their
discretionary powers in supervising a CCA4 reorganization and how Parliament has largely endorsed this interpretation.
Indeed, the interpretation courts have given to the CCAA helps in understanding how the CCAA grew to occupy such a
prominent role in Canadian insolvency law.

3.3 Discretionary Power of a Court Supervising a CCAA Reorganization

57  Courts frequently observe that “[tlhe CCAA is skeletal in nature” and does not “contain a comprehensive code that lays
out all that is permitted or barred” (4TB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA
587, 92 O.R. (3d) 513 (Ont. C.A.), at para. 44, per Blair J.A.). Accordingly, “[t]he history of CCAA law has been an
evolution of judicial interpretation” (Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List])), at para.
10, per Farley J.).

58  CCAA decisions are often based on discretionary grants of jurisdiction. The incremental exercise of judicial discretion
in commercial courts under conditions one practitioner aptly describes as “the hothouse of real-time litigation” has been the
primary method by which the CCAA has been adapted and has evolved to meet contemporary business and social needs (see
Jones, at p. 484).
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59  Judicial discretion must of course be exercised in furtherance of the CCAA4 's purposes. The remedial purpose I referred
to in the historical overview of the Act is recognized over and over again in the jurisprudence. To cite one early example:

The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and economic
effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided while a
court-supervised attempt to reorganize the financial affairs of the debtor company is made.

(Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont. C.A.), at para. 57, per Doherty J.A.,
dissenting)

60  Judicial decision making under the CCAA takes many forms. A court must first of all provide the conditions under
which the debtor can attempt to reorganize. This can be achieved by staying enforcement actions by creditors to allow the
debtor’s business to continue, preserving the status quo while the debtor plans the compromise or arrangement to be
presented to creditors, and supervising the process and advancing it to the point where it can be determined whether it will
succeed (see, e.g., Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84 (B.C. C.A.), at pp.
88-89; Pacific National Lease Holding Corp., Re (1992), 19 B.C.A.C. 134 (B.C. C.A. [In Chambers]), at para. 27). In doing
so0, the court must often be cognizant of the various interests at stake in the reorganization, which can extend beyond those of
the debtor and creditors to include employees, directors, shareholders, and even other parties doing business with the
insolvent company (see, e.g., Canadian Airlines Corp., Re, 2000 ABQB 442, 84 Alta. L.R. (3d) 9 (Alta. Q.B.), at para. 144,
per Paperny J. (as she then was); Air Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.J. [Commercial List]), at para. 3; 4ir
Canada, Re [2003 CarswellOnt 4967 (Ont. S.C.J. [Commercial List])], 2003 CanLII 49366, at para. 13, per Farley J.; Sarra,
Creditor Rights, at pp. 181-92 and 217-26). In addition, courts must recognize that on occasion the broader public interest
will be engaged by aspects of the reorganization and may be a factor against which the decision of whether to allow a
particular action will be weighed (see, e.g., Canadian Red Cross Society / Société Canadienne de la Croix Rouge, Re (2000),
19 C.B.R. (4th) 158 (Ont. S.C.].), at para. 2, per Blair J. (as he then was); Sarra, Creditor Rights, at pp. 195-214).

61  When large companies encounter difficulty, reorganizations become increasingly complex. CCAA4 courts have been
called upon to innovate accordingly in exercising their jurisdiction beyond merely staying proceedings against the debtor to
allow breathing room for reorganization. They have been asked to sanction measures for which there is no explicit authority
in the CCAA. Without exhaustively cataloguing the various measures taken under the authority of the CCA4, it is useful to
refer briefly to a few examples to illustrate the flexibility the statute affords supervising courts.

62  Perhaps the most creative use of CCAA authority has been the increasing willingness of courts to authorize post-filing
security for debtor in possession financing or super-priority charges on the debtor’s assets when necessary for the
continuation of the debtor’s business during the reorganization (see, e.g., Skydome Corp., Re (1998), 16 C.B.R. (4th) 118
(Ont. Gen. Div. [Commercial List]); United Used Auto & Truck Parts Ltd, Re, 2000 BCCA 146, 135 B.C.A.C. 96 (B.C.
C.A), aff’g (1999), 12 C.B.R. (4th) 144 (B.C. S.C. [In Chambers]); and generally, J. P. Sarra, Rescue! The Companies’
Creditors Arrangement Act (2007), at pp. 93-115). The CCAA has also been used to release claims against third parties as
part of approving a comprehensive plan of arrangement and compromise, even over the objections of some dissenting
creditors (see Metcalfe & Mansfield). As well, the appointment of a Monitor to oversee the reorganization was originally a
measure taken pursuant to the CCAA s supervisory authority; Parliament responded, making the mechanism mandatory by
legislative amendment.

63  Judicial innovation during CCAA proceedings has not been without controversy. At least two questions it raises are
directly relevant to the case at bar: (1) what are the sources of a court’s authority during CCA4 proceedings? (2) what are the
limits of this authority?
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64  The first question concerns the boundary between a court’s statutory authority under the CCA4 and a court’s residual
authority under its inherent and equitable jurisdiction when supervising a reorganization. In authorizing measures during
CCAA proceedings, courts have on occasion purported to rely upon their equitable jurisdiction to advance the purposes of the
Act or their inherent jurisdiction to fill gaps in the statute. Recent appellate decisions have counselled against purporting to
rely on inherent jurisdiction, holding that the better view is that courts are in most cases simply construing the authority
supplied by the CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 2003 BCCA 344, 13 B.C.L.R. (4th) 236 (B.C. C.A.), at
paras. 45-47, per Newbury J.A.; Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (Ont. C.A.), paras. 31-33, per Blair J.A.).

65 I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate approach is a hierarchical
one in which courts rely first on an interpretation of the provisions of the CCAA text before turning to inherent or equitable
jurisdiction to anchor measures taken in a CCA4 proceeding (see G. R. Jackson and J. Sarra, “Selecting the Judicial Tool to
get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency
Matters”, in J. P. Sarra, ed., Annual Review of Insolvency Law 2007 (2008), 41, at p. 42). The authors conclude that when
given an appropriately purposive and liberal interpretation, the CCAA4 will be sufficient in most instances to ground measures
necessary to achieve its objectives (p. 94).

66  Having examined the pertinent parts of the CCA4 and the recent history of the legislation, I accept that in most
instances the issuance of an order during CCAA proceedings should be considered an exercise in statutory interpretation.
Particularly noteworthy in this regard is the expansive interpretation the language of the statute at issue is capable of
supporting.

67  The initial grant of authority under the CCAA4 empowered a court “where an application is made under this Act in
respect of a company ... on the application of any person interested in the matter ..., subject to this Act, [to] make an order
under this section” (CCAA, s. 11(1)). The plain language of the statute was very broad.

68 In this regard, though not strictly applicable to the case at bar, I note that Parliament has in recent amendments
changed the wording contained in s. 11(1), making explicit the discretionary authority of the court under the CCAA4. Thus in
s. 11 of the CCAA as currently enacted, a court may, “subject to the restrictions set out in this Act, ... make any order that it
considers appropriate in the circumstances” (S.C. 2005, c. 47, s. 128). Parliament appears to have endorsed the broad reading
of CCAA authority developed by the jurisprudence.

69  The CCAA also explicitly provides for certain orders. Both an order made on an initial application and an order on
subsequent applications may stay, restrain, or prohibit existing or new proceedings against the debtor. The burden is on the
applicant to satisfy the court that the order is appropriate in the circumstances and that the applicant has been acting in good
faith and with due diligence (CCAA, ss. 11(3), (4) and (6)).

70  The general language of the CCAA4 should not be read as being restricted by the availability of more specific orders.
However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a court should
always bear in mind when exercising CCAA authority. Appropriateness under the CCAA is assessed by inquiring whether the
order sought advances the policy objectives underlying the CCAA. The question is whether the order will usefully further
efforts to achieve the remedial purpose of the CCA4 — avoiding the social and economic losses resulting from liquidation of
an insolvent company. I would add that appropriateness extends not only to the purpose of the order, but also to the means it
employs. Courts should be mindful that chances for successful reorganizations are enhanced where participants achieve
common ground and all stakeholders are treated as advantageously and fairly as the circumstances permit.
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71 It is well-established that efforts to reorganize under the CCAA can be terminated and the stay of proceedings against
the debtor lifted if the reorganization is “doomed to failure” (see Chef Ready, at p. 88; Philip’s Manufacturing Ltd., Re
(1992), 9 C.B.R. (3d) 25 (B.C. C.A)), at paras. 6-7). However, when an order is sought that does realistically advance the
CCAA'’s purposes, the ability to make it is within the discretion of a CCAA court.

72 The preceding discussion assists in determining whether the court had authority under the CCA4 to continue the stay
of proceedings against the Crown once it was apparent that reorganization would fail and bankruptcy was the inevitable next

step.

73  In the Court of Appeal, Tysoe J.A. held that no authority existed under the CCAA to continue staying the Crown’s
enforcement of the GST deemed trust once efforts at reorganization had come to an end. The appellant submits that in so
holding, Tysoe J.A. failed to consider the underlying purpose of the CCAA and give the statute an appropriately purposive
and liberal interpretation under which the order was permissible. The Crown submits that Tysoe J.A. correctly held that the
mandatory language of the ETA gave the court no option but to permit enforcement of the GST deemed trust when lifting the
CCAA stay to permit the debtor to make an assignment under the B/4. Whether the E74 has a mandatory effect in the context
of a CCAA proceeding has already been discussed. I will now address the question of whether the order was authorized by the
CCAA.

74 It is beyond dispute that the CCAA imposes no explicit temporal limitations upon proceedings commenced under the
Act that would prohibit ordering a continuation of the stay of the Crown’s GST claims while lifting the general stay of
proceedings temporarily to allow the debtor to make an assignment in bankruptcy.

75  The question remains whether the order advanced the underlying purpose of the CCAA. The Court of Appeal held that
it did not because the reorganization efforts had come to an end and the CCAA4 was accordingly spent. I disagree.

76  There is no doubt that had reorganization been commenced under the BI4 instead of the CCAA, the Crown’s deemed
trust priority for the GST funds would have been lost.. Similarly, the Crown does not dispute that under the scheme of
distribution in bankruptcy under the BI4, the deemed trust for GST ceases to have effect. Thus, after reorganization under the
CCAA failed, creditors would have had a strong incentive to seek immediate bankruptcy and distribution of the debtor’s
assets under the BIA. In order to conclude that the discretion does not extend to partially lifting the stay in order to allow for
an assignment in bankruptcy, one would have to assume a gap between the CCAA4 and the BIA proceedings. Brenner
C.J.S.C.’s order staying Crown enforcement of the GST claim ensured that creditors would not be disadvantaged by the
attempted reorganization under the CCAA. The effect of his order was to blunt any impulse of creditors to interfere in an
orderly liquidation. His order was thus in furtherance of the CCAA ’s objectives to the extent that it allowed a bridge between
the CCAA and BIA proceedings. This interpretation of the tribunal’s discretionary power is buttressed by s. 20 of the CCAA4.
That section provides that the CCA4 “may be applied together with the provisions of any Act of Parliament... that authorizes
or makes provision for the sanction of compromises or arrangements between a company and its shareholders or any class of
them?”, such as the BI4. Section 20 clearly indicates the intention of Parliament for the CCAA to operate in tandem with other
insolvency legislation, such as the BIA.

77  The CCAA creates conditions for preserving the status quo while attempts are made to find common ground amongst
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stakeholders for a reorganization that is fair to all. Because the alternative to reorganization is often bankruptcy, participants
will measure the impact of a reorganization against the position they would enjoy in liquidation. In the case at bar, the order
fostered a harmonious transition between reorganization and liquidation while meeting the objective of a single collective
proceeding that is common to both statutes.

78  Tysoe I.A. therefore erred in my view by treating the CCAA4 and the BIA as distinct regimes subject to a temporal gap
between the two, rather than as forming part of an integrated body of insolvency law. Parliament’s decision to maintain two
statutory schemes for reorganization, the B/4 and the CCAA, reflects the reality that reorganizations of differing complexity
require different legal mechanisms. By contrast, only one statutory scheme has been found to be needed to liquidate a
bankrupt debtor’s estate. The transition from the CCAA to the BI4 may require the partial lifting of a stay of proceedings
under the CCAA to allow commencement of the BIA proceedings. However, as Laskin J.A. for the Ontario Court of Appeal
noted in a similar competition between secured creditors and the Ontario Superintendent of Financial Services seeking to
enforce a deemed trust, “[t]he two statutes are related” and no “gap” exists between the two statutes which would allow the
enforcement of property interests at the conclusion of CCAA proceedings that would be lost in bankruptcy Ivaco Inc. (Re)
(2006), 83 O.R. (3d) 108 (Ont. C.A)), at paras. 62-63).

79  The Crown’s priority in claims pursuant to source deductions deemed trusts does not undermine this conclusion.
Source deductions deemed trusts survive under both the CCA4 and the BIA. Accordingly, creditors’ incentives to prefer one
Act over another will not be affected. While a court has a broad discretion to stay source deductions deemed trusts in the
CCAA context, this discretion is nevertheless subject to specific limitations applicable only to source deductions deemed
trusts (CCAA, s. 11.4). Thus, if CCAA reorganization fails (e.g., either the creditors or the court refuse a proposed
reorganization), the Crown can immediately assert its claim in unremitted source deductions. But this should not be
understood to affect a seamless transition into bankruptcy or create any “gap” between the CCAA and the BIA for the simple
reason that, regardless of what statute the reorganization had been commenced under, creditors’ claims in both instances
would have been subject to the priority of the Crown’s source deductions deemed trust.

80  Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under the BI4 must control the
distribution of the debtor’s assets once liquidation is inevitable. Indeed, an orderly transition to liquidation is mandatory
under the BIA where a proposal is rejected by creditors. The CCAA is silent on the transition into liquidation but the breadth
of the court’s discretion under the Act is sufficient to construct a bridge to liquidation under the BIA. The court must do so in
a manner that does not subvert the scheme of distribution under the BIA. Transition to liquidation requires partially lifting the
CCAA stay to commence proceedings under the BI4. This necessary partial lifting of the stay should not trigger a race to the
courthouse in an effort to obtain priority unavailable under the Bi4.

81 I therefore conclude that Brenner C.J.S.C. had the authority under the CCAA4 to lift the stay to allow entry into
liquidation.

3.4 Express Trust

82  The last issue in this case is whether Brenner C.J.S.C. created an express trust in favour of the Crown when he ordered
on April 29, 2008, that proceeds from the sale of LeRoy Trucking’s assets equal to the amount of unremitted GST be held
back in the Monitor’s trust account until the results of the reorganization were known. Tysoe J.A. in the Court of Appeal
. concluded as an alternative ground for allowing the Crown’s appeal that it was the beneficiary of an express trust. I disagree.
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83 - Creation of an express trust requires the presence of three certainties: intention, subject matter, and object. Express or
“true trusts” arise from the acts and intentions of the settlor and are distinguishable from other trusts arising by operation of
law (see D. W. M. Waters, M. R. Gillen and L. D. Smith, eds., Waters’ Law of Trusts in Canada (3rd ed. 2005), at pp. 28-29

especially fn. 42).

84  Here, there is no certainty to the object (i.e. the beneficiary) inferrable from the court’s order of April 29, 2008,
sufficient to support an express trust.

85 - At the time of the order, there was a dispute between Century Services and the Crown over part of the proceeds from
the sale of the debtor’s assets. The court’s solution was to accept LeRoy Trucking’s proposal to segregate those monies until
that dispute could be resolved. Thus there was no certainty that the Crown would actually be the beneficiary, or object, of the

trust.

86  The fact that the location chosen to segregate those monies was the Monitor’s trust account has no independent effect
such that it would overcome the lack of a clear beneficiary. In any event, under the interpretation of CCA4 s. 18.3(1)
established above, no such priority dispute would even arise because the Crown’s deemed trust priority over GST claims
would:be lost under the CCAA and the Crown would rank as an unsecured creditor for this amount. However, Brenner
C.J.S.C. may well have been proceeding on the basis that, in accordance with Oftawa Senators, the Crown’s GST claim
would remain effective if reorganization was successful, which would not be the case if transition to the liquidation process
of the- BI4 was allowed. An amount equivalent to that claim would accordingly be set aside pending the outcome of
reorganization.

87  Thus, uncertainty surrounding the outcome of the CCAA restructuring eliminates the existence of any certainty to
permanently vest in the Crown a beneficial interest in the funds. That much is clear from the oral reasons of Brenner C.J.S.C.
on April 29, 2008, when he said: “Given the fact that [CCAA proceedings] are known to fail and filings in bankruptcy result,
it seems to me that maintaining the status quo in the case at bar supports the proposal to have the monitor hold these funds in
trust.” Exactly who might take the money in the final result was therefore evidently in doubt. Brenner C.J.S.C.’s subsequent
order of September 3, 2008, denying the Crown’s application to enforce the trust once it was clear that bankruptcy was
inevitable, confirms the absence of a clear beneficiary required to ground an express trust.

4. Conclusion

88 I conclude that Brenner C.J.S.C. had the discretion under the CCAA to continue the stay of the Crown’s claim for
enforcement of the GST deemed trust while otherwise lifting it to permit LeRoy Trucking to make an assignment in
bankruptcy. My conclusion that s. 18.3(1) of the CCAA nullified the GST deemed trust while proceedings under that Act
were pending confirms that the discretionary jurisdiction under s. 11 utilized by the court was not limited by the Crown’s
asserted GST priority, because there is no such priority under the CCAA.

89  For these reasons, I would allow the appeal and declare that the $305,202.30 collected by LeRoy Trucking in respect
of GST but not yet remitted to the Receiver General of Canada is not subject to deemed trust or priority in favour of the
Crown. Nor is this amount subject to an express trust. Costs are awarded for this appeal and the appeal in the court below.
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Fish J. (concurring):

90 I am in general agreement with the reasons of Justice Deschamps and would dispose of the appeal as she suggests.

91  More particularly, I share my colleague’s interpretation of the scope of the judge’s discretion under s. 11 of the
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA”). And I share my colleague’s conclusion that
Brenner C.J.S.C. did not create an express trust in favour of the Crown when he segregated GST funds into the Monitor’s
trust account (2008 BCSC 1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chambers])).

92 I nonetheless feel bound to add brief reasons of my own regarding the interaction between the CCA4 and the Excise
Tax Act,R.S.C. 1985, c. E-15 ("ETA4”).

93  In upholding deemed trusts created by the E74 notwithstanding insolvency proceedings, Ottawa Senators Hockey
Club Corp. (Re) (2005), 73 O.R. (3d) 737, [2005] G.S.T.C. 1 (Ont. C.A.), and its progeny. have been unduly protective of
Crown interests which Parliament itself has chosen to subordinate to competing prioritized claims. In my respectful view, a
clearly marked departure from that jurisprudential approach is warranted in this case.

94  Justice Deschamps develops important historical and policy reasons in support of this position and I have nothing to
add in that regard. I do wish, however, to explain why a comparative analysis of related statutory provisions adds support to
our shared conclusion.

95  Parliament has in recent years given detailed consideration to the Canadian insolvency scheme. It has declined to
amend the provisions at issue in this case. Ours is not to wonder why, but rather to treat Parliament’s preservation of the
relevant provisions as a deliberate exercise of the legislative discretion that is Parliament’s alone. With respect, I reject any
suggestion that we should instead characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the CCAA and s. 222
of the ETA as a drafting anomaly or statutory lacuna properly subject to judicial correction or repair.

I

96 In the context of the Canadian insolvency regime, a deemed trust will be found to exist only where two complementary
elements co-exist: first, a statutory provision creating the trust; and second, a CCAA4 or Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3 ("BIA”) provision confirming — or explicitly preserving — its effective operation.

97  This interpretation is reflected in three federal statutes. Each contains a deemed trust provision framed in terms
strikingly similar to the wording of s. 222 of the ETA.
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The first is the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA”) where s. 227(4) creates a deemed trust:

227 (4) Trust for moneys deducted — Every person who deducts or withholds an amount under this Act is deemed,
notwithstanding any security interest (as defined in subsection 224(1.3)) in the amount so deducted or withheld, to hold
the amount separate and apart from the property of the person and from property held by any secured creditor (as
defined in subsection 224(1.3)) of that person that but for the security interest would be property of the person, in trust

for Her Majesty and for payment to Her Majesty in the manner and at the time provided under this Act. [Here and

below, the emphasis is of course my own.]

In the next subsection, Parliament has taken care to make clear that this trust is unaffected by federal or provincial

legislation to the contrary:

100

101

(4.1) Extension of trust — Notwithstanding any other provision of this Act, the Bankruptcy and Insolvency Act (except
sections 81.1 and 81.2 of that Act), any other enactment of Canada, any enactment of a province or any other law, where
at any time an amount deemed by subsection 227(4) to be held by a person in trust for Her Majesty is not paid to Her
Maijesty in the manner and at the time provided under this Act, property of the person ... equal in value to the amount so
deemed to be held in trust is deemed

(a) to be held, from the time the amount was deducted or withheld by the person, separate and apart from the
property of the person, in trust for Her Majesty whether or not the property is subject to such a security interest, ...

... and the proceeds of such property shall be paid to the Receiver General in priority to all such security interests.

The continued operation of this deemed trust is expressly confirmed in s. 18.3 of the CCAA:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held
in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1) of
the Income Tax Act, subsection 23(3) or (4) of the Carada Pension Plan or subsection 86(2) or (2.1) of the Employment

Insurance Act....

The operation of the /74 deemed trust is also confirmed in s. 67 of the BIA:

67 (2) Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be regarded as held in trust for Her
Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in the absence of that statutory provision.

(3) Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1) of
the Jncome Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employment

Insurance Act....
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102 Thus, Parliament has first created and then confirmed the continued operation of the Crown’s ITA deemed trust under
both the CCAA and the BIA regimes.

103  The second federal statute for which this scheme holds true is the Canada Pension Plan, R.S.C. 1985, c. C-8
(’CPP”). At s. 23, Parliament creates a deemed trust in favour of the Crown and specifies that it exists despite all contrary
provisions in any other Canadian statute. Finally, and in almost identical terms, the Employment Insurance Act, S.C. 1996, c.
23 (PEIA”), creates a deemed trust in favour of the Crown: see ss. 86(2) and (2.1).

104  As we have seen, the survival of the deemed trusts created under these provisions of the /74, the CPP and the EI4 is
confirmed in s. 18.3(2) the CCAA and in s. 67(3) the BIA. In all three cases, Parliament’s intent to enforce the Crown’s
deemed trust through insolvency proceedings is expressed in clear and unmistakable terms.

105  The same is not true with regard to the deemed trust created under the E74. Although Parliament creates a deemed
trust in favour of the Crown to hold unremitted GST monies, and although it purports to maintain this trust notwithstanding
any contrary federal or provincial legislation, it does not confirm the trust — or expressly provide for its continued operation
— in either the BIA or the CCAA. The second of the two mandatory elements I have mentioned is thus absent reflecting
Parliament’s intention to allow the deemed trust to lapse with the commencement of insolvency proceedings.

106  The language of the relevant E7A provisions is identical in substance to that of the /74, CPP, and EIA provisions:

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an amount as
or on account of tax under Division II is deemed, for all purposes and despite any security interest in the amount, to hold
the amount in trust for Her Majesty in right of Canada, separate and apart from the property of the person and from
property held by any secured creditor of the person that, but for a security interest, would be property of the person, until
the amount is remitted to the Receiver General or withdrawn under subsection (2).

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an
amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General
or withdrawn in the manner and at the time provided under this Part, property of the person and property held by any
secured creditor of the person that, but for a security interest, would be property of the person, equal in value to the
amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty. separate and apart
from the property of the person, whether or not the property is subject to a security interest, ...

... and the proceeds of the property shall be paid to the Receiver General in priority to all security interests.

107  Yetno provision of the CCAA provides for the continuation of this deemed trust after the CCA4 is brought into play.
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108  In short, Parliament has imposed two explicit conditions, or “building blocks”, for survival under the CCA4 of
deemed trusts created by the /74, CPP, and EIA. Had Parliament intended to likewise preserve under the CCA4 deemed
trusts created by the ETA, it would have included in the CCAA the sort of confirmatory provision that explicitly preserves

other deemed trusts.

109  With respect, unlike Tysoe J.A., I do not find it “inconceivable that Parliament would specifically identify the BIA as
an exception when enacting the current version of s. 222(3) of the ETA without considering the CCAA as a possible second
exception” (2009 BCCA 205, 98 B.C.L.R. (4th) 242, [2009] G.S.T.C. 79 (B.C. C.A)), at para. 37). All of the deemed trust
provisions excerpted above make explicit reference to the BI4. Section 222 of the ETA does not break the pattern. Given the
near-identical wording of the four deemed trust provisions, it would have been surprising indeed had Parliament not
addressed the BI4 at all in the ETA.

110  Parliament’s evident intent was to render GST deemed trusts inoperative upon the institution of insolvency
proceedings. Accordingly, s. 222 mentions the BIA so as to exclude it from its ambit — rather than to include it, as do the
ITA, the CPP, and the EIA.

111 Conversely, I note that none of these statutes mentions the CCAA expressly. Their specific reference to the BI4 has
no bearing on their interaction with the CCAA4. Again, it is the confirmatory provisions in the insolvency statutes that
determine whether a given deemed trust will subsist during insolvency proceedings.

112 Finally, I believe that chambers judges should not segregate GST monies into the Monitor’s trust account during
CCAA proceedings, as was done in this case. The result of Justice Deschamps’s reasoning is that GST claims become
unsecured under the CCAA. Parliament has deliberately chosen to nullify certain Crown super-priorities during insolvency;
this is one such instance.

I

113 For these reasons, like Justice Deschamps, I would allow the appeal with costs in this Court and in the courts below
and order that the $305,202.30 collected by LeRoy Trucking in respect of GST but not yet remitted to the Receiver General
of Canada be subject to no deemed trust or priority in favour of the Crown.

Abella J. (dissenting):

114  The central issue in this appeal is whether s. 222 of the Excise Tax Act, R.S.C. 1985, c. E-15 (”EI4”), and specifically
s. 222(3), gives priority during Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA”), proceedings to the
Crown’s deemed trust in unremitted GST. I agree with Tysoe J.A. that it does. It follows, in my respectful view, that a court’s
discretion under s. 11 of the CCAA is circumscribed accordingly.

115  Section 11! of the CCAA stated:
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11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an application is
made under this Act in respect of a company, the court, on the application of any person interested in the matter, may,
subject to this Act, on notice to any other person or without notice as it may see fit, make an order under this section.

To decide the scope of the court’s discretion under s. 11, it is necessary to first determine the priority issue. Section 222(3),
the provision of the E74 at issue in this case, states:

222 (3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an

amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General
or withdrawn in the manner and at the time provided under this Part, property of the person and property held by any
secured creditor of the person that, but for a security interest, would be property of the person, equal in value to the
amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and apart
from the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or not
the property has in fact been kept separate and apart from the estate or property of the person and whether or not
the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property or in
the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all security
interests.

116  Century Services argued that the CCAA’s general override provision, s. 18.3(1), prevailed, and that the deeming
provisions in s. 222 of the ETA were, accordingly, inapplicable during CCAA proceedings. Section 18.3(1) states:

18.3 (1) ... [N]otwithstanding any provision in federal or provincial legislation that has the effect of deeming property to

be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust for Her Majesty
unless it would be so regarded in the absence of that statutory provision.

117  As MacPherson J.A. correctly observed in Ottawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737, [2005]
G.S.T.C. 1 (Ont. C.A.), s. 222(3) of the ETA is in “clear conflict” with s. 18.3(1) of the CCAA (para. 31). Resolving the
conflict between the two provisions is, essentially, what seems to me to be a relatively uncomplicated exercise in statutory
interpretation: does the language reflect a clear legislative intention? In my view it does. The deemed trust provision, s.
222(3) of the ETA, has unambiguous language stating that it operates notwithstanding any law except the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3 ("BIA”).

118 By expressly excluding only one statute from its legislative grasp, and by unequivocally stating that it applies despite
any other law anywhere in Canada except the BI4, s. 222(3) has defined its boundaries in the clearest possible terms. I am in
complete agreement with the following comments of MacPherson J.A. in Ottawa Senators:

The legislative intent of s. 222(3) of the E74 is clear. If there is a conflict with “any other enactment of Canada (except
the Bankrupicy and Insolvency Act)”, s. 222(3) prevails. In these words Parliament did two things: it decided that s.
222(3) should trump all other federal laws and, importantly, it addressed the topic of exceptions to its trumping decision
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and identified a single exception, the Bankruptcy and Insolvency Act .... The BIA and the CCAA are closely related
federal statutes. I cannot conceive that Parliament would specifically identify the BIA as an exception, but accidentally
fail to consider the CCAA as a possible second exception. In my view, the omission of the CCAA from s. 222(3) of the
ETA was almost certainly a considered omission. [para. 43]

119  MacPherson J.A.’s view that the failure to exempt the CCAA from the operation of the ETA4 is a reflection of a clear
legislative intention, is borne out by how the CCA4 was subsequently changed after s. 18.3(1) was enacted in 1997. In 2000,
when s. 222(3) of the ETA came into force, amendments were also introduced to the CCAA. Section 18.3(1) was not

amended.

120  The failure to amend s. 18.3(1) is notable because its effect was to protect the legislative status quo, notwithstanding
repeated requests from various constituencies that s. 18.3(1) be amended to make the priorities in the CCAA4 consistent with
those in the BIA. In 2002, for example, when Industry Canada conducted a review of the B/A4 and the CCAA, the Insolvency
Institute of Canada and the Canadian Association of Insolvency and Restructuring Professionals recommended that the
priority regime under the BI4 be extended to the CCAA4 (Joint Task Force on Business Insolvency Law Reform, Report
(March 15, 2002), Sch. B, proposal 71, at pp. 37-38). The same recommendations were made by the Standing Senate
Committee on Banking, Trade and Commerce in its 2003 report, Debtors and Creditors Sharing the Burden: A Review of the
Bankruptcy and Insolvency Act and the Companies’ Creditors Arrangement Act; by the Legislative Review Task Force
(Commercial) of the Insolvency Institute of Canada and the Canadian Association of Insolvency and Restructuring
Professionals in its 2005 Report on the Commercial Provisions of Bill C-55; and in 2007 by the Insolvency Institute of
Canada in a submission to the Standing Senate Committee on Banking, Trade and Commerce commenting on reforms then

under consideration.

121  Yet the BI4 remains the only exempted statute under s. 222(3) of the ETA. Even after the 2005 decision in Ottawa
Senators which confirmed that the ET4 took precedence over the CCAA, there was no responsive legislative revision. I see
this lack of response as relevant in this case, as it was in R. v. Tele-Mobile Co., 2008 SCC 12, [2008] 1 S.C.R. 305 (S.C.C.),

where this Court stated:

While it cannot be said that legislative silence is necessarily determinative of legislative intention, in this case the
silence is Parliament’s answer to the consistent urging of Telus and other affected businesses and organizations that
there be express language in the legislation to ensure that businesses can be reimbursed for the reasonable costs of
complying with evidence-gathering orders. I see the legislative history as reflecting Parliament’s intention that
compensation not be paid for compliance with production orders. [para. 42]

122 All this leads to a clear inference of a deliberate legislative choice to protect the deemed trust in s. 222(3) from the
reach of s. 18.3(1) of the CCAA.

123 Nor do I see any “policy” justification for interfering, through interpretation, with this clarity of legislative intention.
I can do no better by way of explaining why I think the policy argument cannot succeed in this case, than to repeat the words
of Tysoe J.A. who said:

I do not dispute that there are valid policy reasons for encouraging insolvent companies to attempt to restructure their
affairs so that their business can continue with as little disruption to employees and other stakeholders as possible. It is
appropriate for the courts to take such policy considerations into account, but only if it is in connection with a matter
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that has not been considered by Parliament. Here, Parliament must be taken to have weighed policy considerations when
it enacted the amendments to the CCAA4 and ETA described above. As Mr. Justice MacPherson observed at para. 43 of
Ottawa Senators, it is inconceivable that Parliament would specifically identify the BIA as an exception when enacting
the current version of s. 222(3) of the ETA without considering the CCAA as a possible second exception. I also make
the observation that the 1992 set of amendments to the BIA4 enabled proposals to be binding on secured creditors and,
while there is more flexibility under the CCA4, it is possible for an insolvent company to attempt to restructure under
the auspices of the BIA4. [para. 37]

124 Despite my view that the clarity of the language in s. 222(3) is dispositive, it is also my view that even the application
of other principles of interpretation reinforces this conclusion. In their submissions, the parties raised the following as being
particularly relevant: the Crown relied on the principle that the statute which is “later in time” prevails; and Century Services
based its argument on the principle that the general provision gives way to the specific (generalia specialibus non derogani).

125  The “later in time” principle gives priority to a more recent statute, based on the theory that the legislature is
presumed to be aware of the content of existing legislation. If a new enactment is inconsistent with a prior one, therefore, the
legislature is presumed to have intended to derogate from the earlier provisions (Ruth Sullivan, Sullivan on the Construction
of Statutes (5th ed. 2008), at pp. 346-47; Pierre-André C6té, The Interpretation of Legislation in Canada (3rd ed. 2000), at p.

358).

126 ~ The exception to this presumptive displacement of pre-existing inconsistent legislation, is the generalia specialibus
non derogant principle that “[a] more recent, general provision will not be construed as affecting an earlier, special
provision” (C6té, at p. 359). Like a Russian Doll, there is also an exception within this exception, namely, that an earlier,
specific provision may in fact be “overruled” by a subsequent general statute if the legislature indicates, through its language,
an intention that the general provision prevails (Doré c. Verdun (Municipalité), [1997] 2 S.C.R. 862 (S.C.C.)).

127  The primary purpose of these interpretive principles is to assist in the performance of the task of determining the
intention of the legislature. This was confirmed by MacPherson J.A. in Ottawa Senators, at para. 42:

[TThe overarching rule of statutory interpretation is that statutory provisions should be interpreted to give effect to the
intention of the legislature in enacting the law. This primary rule takes precedence over all maxims or canons or aids
relating to statutory interpretation, including the maxim that the specific prevails over the general (generalia specialibus
non derogant). As expressed by Hudson J. in Carnada v. Williams, [1944] S.C.R. 226, ... atp. 239 ...:

The maxim generalia specialibus non derogant is relied on as a rule which should dispose of the question, but the
maxim is not a rule of law but a rule of construction and bows to the intention of the legislature, if such intention
can reasonably be gathered from all of the relevant legislation.

(See also Coté, at p. 358, and Pierre-Andre C6té, with the collaboration of S. Beaulac and M. Devinat, Interprétation des lois
(4th ed. 2009), at para. 1335.)

128 T accept the Crown’s argument that the “later in time” principle is conclusive in this case. Since s. 222(3) of the ETA
was enacted in 2000 and s. 18.3(1) of the CCAA4 was introduced in 1997, s. 222(3) is, on its face, the later provision. This
chronological victory can be displaced, as Century Services argues, if it is shown that the more recent provision, s. 222(3) of
the ETA, is a general one, in which case the earlier, specific provision, s. 18.3(1), prevails (generalia specialibus non

WastlawNext. canapa Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 35



Ted Leroy Trucking {[Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswellBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

derogant). But, as previously explained, the prior specific provision does not take precedence if the subsequent general
provision appears to “overrule” it. This, it seems to me, is precisely what s. 222(3) achieves through the use of language
stating that it prevails despite any law of Canada, of a province, or “any other law” other than the BIA. Section 18.3(1) of the
CCAA4, is thereby rendered inoperative for purposes of's. 222(3).

129 It is true that when the CCAA4 was amended in 2005, s. 18.3(1) was re-enacted as s. 37(1) (S.C. 2005, c. 47, s. 131).
Deschamps J. suggests that this makes s. 37(1) the new, “later in time” provision. With respect, her observation is refuted by
the operation of s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, which expressly deals with the (non) effect of
re-enacting, without significant substantive changes, a repealed provision (see Canada (Attorney General) v. Canada (Public
Service Staff Relations Board), [1977] 2 F.C. 663 (Fed. C.A.), dealing with the predecessor provision to s. 44(f)). It directs
that new enactments not be construed as “new law” unless they differ in substance from the repealed provision:

44. Where an enactment, in this section called the “former enactment”, is repealed and another enactment, in this section
called the “new enactment”, is substituted therefor,

(f) except to the extent that the provisions of the new enactment are not in substance the same as those of the
former enactment, the new enactment shall not be held to operate as new law, but shall be construed and have
effect as a consolidation and as declaratory of the law as contained in the former enactment;

Section 2 of the Interpretation Act defines an enactment as “an Act or regulation or any portion of an Act or regulation”.

130  Section 37(1) of the current CCAA is almost identical to s. 18.3(1). These provisions are set out for ease of
comparison, with the differences between them underlined:

37.(1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of deeming
property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held in trust for
Her Majesty unless it would be so regarded in the absence of that statutory provision.

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust
for Her Majesty unless it would be so regarded in the absence of that statutory provision.

131  The application of s. 44(f) of the Interpretation Act simply confirms the government’s clearly expressed intent, found
in Industry Canada’s clause-by-clause review of Bill C-55, where s. 37(1) was identified as “a technical amendment to
reorder the provisions of this Act”. During second reading, the Hon. Bill Rompkey, then the Deputy Leader of the
Government in the Senate, confirmed that s. 37(1) represented only a technical change:

On a technical note relating to the treatment of deemed trusts for taxes, the bill [sic] makes no changes to the underlying
policy intent, despite the fact that in the case of a restructuring under the CCAA, sections of the act [sic] were repealed
and substituted with renumbered versions due to the extensive reworking of the CCAA.

(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., Novembér 23,2005, at p. 2147)
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132  Had the substance of s. 18.3(1) altered in any material way when it was replaced by s. 37(1), I would share
Deschamps J.’s view that it should be considered a new provision. But since s. 18.3(1) and s. 37(1) are the same in substance,
the transformation of s. 18.3(1) into s. 37(1) has no effect on the interpretive queue, and s. 222(3) of the E7A remains the
“later in time” provision (Sullivan, at p. 347).

133  This means that the deemed trust provision in s. 222(3) of the ETA takes precedence over s. 18.3(1) during CCAA4
proceedings. The question then is how that priority affects the discretion of a court under s. 11 of the CCAA.

134  While s. 11 gives a court discretion to make orders notwithstanding the BI4 and the Winding-up Act, R.S.C. 1985, c.
W-11, that discretion is not liberated fromthe operation of any other federal statute. Any exercise of discretion is therefore
circumscribed by whatever limits are imposed by statutes other than the BI4 and the Winding-up Act. That includes the ETA.
The chambers judge in this case was, therefore, required to respect the priority regime set out in s. 222(3) of the ETA. Neither
s. 18.3(1) nor s. 11 of the CCAA4 gave him the authority to 1gnore it. He could not, as a result, deny the Crown’s request for
payment of the GST funds during the CCAA proceedings.

135  Given this conclusion, it is unnecessary to consider whether there was an express trust.

136  I'would dismiss the appeal.
Appeal allowed.

Pourvoi accueilli.

Appendix
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at December 13, 2007)

11. (1) Powers of court — Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act,
where an application is made under this Act in respect of a company, the court, on the application of any person
interested in the matter, may, subject to this Act, on notice to any other person or without notice as it may see fit, make
an order under this section.

(3) Initial application court orders — A court may, on an initial application in respect of a company, make an order on
such terms as it may impose, effective for such period as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (i);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against
the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action,
suit or proceeding against the company.

(4) Other than initial application court orders — A court may, on an application in respect of a company other than
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an initial application, make an order on such terms as it may impose,
(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against
the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action,
suit or proceeding against the company.

(6) Burden of proof on application — The court shall not make an order under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the court that the applicant has acted,
and is acting, in good faith and with due diligence.

11.4 (1) Her Majesty affected — An order made under section 11 may provide that
(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act or any
provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2) of the
Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or an
employee’s premium, or employer’s premium, as defined in the Employment Insurance Act, and of any related

interest, penalties or other amounts, in respect of the company if the company is a tax debtor under that subsection
or provision, for such period as the court considers appropriate but ending not later than

(i) the expiration of the order,

(ii) the refusal of a proposed compromise by the creditors or the court,

(iii) six months following the court sanction of a compromise or arrangement,
(iv) the default by the company on any term of a compromise or arrangement, or

(v) the performance of a compromise or arrangement in respect of the company; and\

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in
respect of the company where the company is a debtor under that legislation and the provision has a similar
purpose to subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides for
the collection of a sum, and of any related interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Jncome Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a “province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and the

provincial legislation establishes a “provincial pension plan” as defined in that subsection,

for such period as the court considers appropriate but ending not later than the occurrence or time referred to in
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whichever of subparagraphs (a)(i) to (v) may apply.

(2) When order ceases to be in effect — An order referred to in subsection (1) ceases to be in effect if

(a) the company defaults on payment of any amount that becomes due to Her Majesty after the order is made and
could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee’s premium, or employer’s premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(iii) under any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the
Income Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and
of any related interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a “province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a “provincial pension plan” as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her
Majesty in exercising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee’s premium, or employer’s premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a “province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a “provincial pension plan” as defined in that subsection.

(3) Operation of similar legislation — An order made under section 11, other than an order referred to in subsection
(1) of this section, does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,
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(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension
Plan, or an employee’s premium, or employer’s premium, as defined in the Employment Insurance Act, and of any
related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act,
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest,
penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a “province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and the
provincial legislation establishes a “provincial pension plan” as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2)
of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest,
penalties or other amounts.

18.3 (1) Deemed trusts — Subject to subsection (2), notwithstanding any provision in federal or provincial legislation
that has the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be
regarded as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1)
of the Employment Insurance Act (each of which is in this subsection referred to as a “federal provision”) nor in respect
of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole purpose of which
is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the
province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in
subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province is a “province providing a comprehensive pension plan” as defined in subsection 3(1) of the
Canada Pension Plan, that law of the province establishes a “provincial pension plan” as defined in that subsection
and the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to
in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is,
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope against
any creditor, however secured, as the corresponding federal provision.

18.4 (1) Status of Crown claims — In relation to a proceeding under this Act, all claims, including secured claims, of
Her Majesty in right of Canada or a province or any body under an enactment respecting workers’ compensation, in this
section and in section 18.5 called a “workers’ compensation body”, rank as unsecured claims.

(3) Operation of similar legislation — Subsection (1) does not affect the operation of
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(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension
Plan, or an employee’s premium, or employer’s premium, as defined in the Employment Insurance Act, and of any
related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act,
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest,
penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a “province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and the
provincial legislation establishes a “provincial pension plan” as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2)
of the Canada Pension Plan in respect of a sum referred to in subparagraph (¢)(ii), and in respect of any related interest,
penalties or other amounts.

20. [Act to be applied conjointly with other Acts] — The provisions of this Act may be applied together with the
provisions of any Act of Parliament or of the legislature of any province, that authorizes or makes provision for the
sanction of compromises or arrangements between a company and its shareholders or any class of them.

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at September 18, 2009)

11. General power of court — Despite anything in the Bawnkruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor company, the court, on the application
of any person interested in the matter, may, subject to the restrictions set out in this Act, on notice to any other person or
without notice as it may see fit, make any order that it considers appropriate in the circumstances.

11.02 (1) Stays, etc. — initial application — A court may, on an initial application in respect of a debtor company,
make an order on any terms that it may impose, effective for the period that the court considers necessary, which period
may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act,

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against
the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against
the company.

(2) Stays, etc. — other than initial application — A court may, on an application in respect of a debtor company other
than an initial application, make an order, on any terms that it may impose,

WestiawNext. canans  Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved. 4



Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswellBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against
the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against
the company.

(3) Burden of proof on application — The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted,
and is acting, in good faith and with due diligence.

11.09 (1) Stay — Her Majesty — An order made under section 11.02 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act or any
provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2) of the
Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or an
employee’s premium, or employer’s premium, as defined in the Employment Insurance Act, and of any related
interest, penalties or other amounts, in respect of the company if the company is a tax debtor under that subsection
or provision, for the period that the court considers appropriate but ending not later than

(i) the expiry of the order,

(ii) the refusal of a proposed compromise by the creditors or the court,

(iii) six months following the court sanction of a compromise or an arrangement,

(iv) the default by the company on any term of a compromise or an arrangement, or

(v) the performance of a compromise or an arrangement in respect of the company; and
(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in
respect of the company if the company is a debtor under that legislation and the provision has a purpose similar to

subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides for the
collection of a sum, and of any related interest, penalties or other amounts, and the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a “province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and the
provincial legislation establishes a “provincial pension plan” as defined in that subsection,

for the period that the court considers appropriate but ending not later than the occurrence or time referred to in
whichever of subparagraphs (a)(i) to (v) that may apply.

(2) When order ceases to be in effect — The portions of an order made under section 11.02 that affect the exercise of
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rights of Her Majesty referred to in paragraph (1)(a) or (b) cease to be in effect if

(a) the company defaults on the payment of any amount that becomes due to Her Majesty after the order is made
and could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee’s premium, or employer’s premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Carnada Pension Plan if the province is a “province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Carnada Pension Plan and
the provincial legislation establishes a “provincial pension plan” as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her
Majesty in exercising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee’s premium, or employer’s premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(iif) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a “province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a “provincial pension plan” as defined in that subsection.

(3) Operation of similar legislation — An order made under section 11.02, other than the portions of that order that
affect the exercise of rights of Her Majesty referred to in paragraph (1)(@) or (), does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension
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Plan, or an employee’s premium, or employer’s premium, as defined in the Employment Insurance Act, and of any
related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax Act,
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest,
penalties or other amounts, and the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a “province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and the
provincial legislation establishes a “provincial pension plan” as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2)
of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest,
penalties or other amounts.

37. (1) Deemed trusts — Subject to subsection (2), despite any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as
being held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1)
of the Employment Insurance Act (each of which is in this subsection referred to as a “federal provision”), nor does it
apply in respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole
purpose of which is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under
a law of the province if

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in
subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province is a “province providing a comprehensive pension plan” as defined in subsection 3(1) of the
Canada Pension Plan, that law of the province establishes a “provincial pension plan” as defined in that subsection
and the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to
in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, despite any
Act of Canada or of a province or any other law, deemed to have the same effect and scope against any creditor,
however secured, as the corresponding federal provision.

Excise Tax Act, R.S.C. 1985, c. E-15 (as at December 13, 2007)

222, (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an amount as
or on account of tax under Division II is deemed, for all purposes and despite any security interest in the amount, to hold
the amount in trust for Her Majesty in right of Canada, separate and apart from the property of the person and from
property held by any secured creditor of the person that, but for a security interest, would be property of the person, until
the amount is remitted to the Receiver General or withdrawn under subsection (2).

(1.1) Amounts collected before bankruptcy — Subsection (1) does not apply, at or after the time a person becomes a
bankrupt (within the meaning of the Bawkruptcy and Insolvency Act), to any amounts that, before that time, were
collected or became collectible by the person as or on account of tax under Division II.
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(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an
amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General
or withdrawn in the manner and at the time provided under this Part, property of the person and property held by any
secured creditor of the person that, but for a security interest, would be property of the person, equal in value to the
amount so deemed to be held in trust, is deemed '

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and apart
from the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or not
the property has in fact been kept separate and apart from the estate or property of the person and whether or not
the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property or in
the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all security

interests.
Bankruptcy and Insolvency Act, R.S.C. 19885, ¢. B-3 (as at December 13, 2007)

67. (1) Property of bankrupt — The property of a bankrupt divisible among his creditors shall not comprise

(a) property held by the bankrupt in trust for any other person,

(b) any property that as against the bankrupt is exempt from execution or seizure under any laws applicable in the
province within which the property is situated and within which the bankrupt resides, or

- (b.1) such goods and services tax credit payments and prescribed payments relating to the essential needs of an
individual as are made in prescribed circumstances and are not property referred to in paragraph (a) or (b),

but it shall comprise

(c) all property wherever situated of the bankrupt at the date of his bankruptcy or that may be acquired by or
devolve on him before his discharge, and

(d) such powers in or over or in respect of the property as might have been exercised by the bankrupt for his own
benefit.

(2) Deemed trusts — Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that
has the effect of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be regarded as
held in trust for Her Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in the absence of that
statutory provision.

(3) Exceptions — Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1)
of the Employment Insurance Act (each of which is in this subsection referred to as a “federal provision”) nor in respect
of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole purpose of which
is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the

province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in
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subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province is a “province providing a comprehensive pension plan” as defined in subsection 3(1) of the
Canada Pension Plan, that law of the province establishes a “provincial pension plan” as defined in that subsection
and the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to
in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed frust is,
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope against
any creditor, however secured, as the corresponding federal provision.

86. (1) Status of Crown claims — In relation to a bankruptcy or proposal, all provable claims, including secured
claims, of Her Majesty in right of Canada or a province or of any body under an Act respecting workers’ compensation,
in this section and in section 87 called a “workers’ compensation body”, rank as unsecured claims.

(3) Exceptions — Subsection (1) does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act;

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension
Plan, or an employee’s premium, or employer’s premium, as defined in the Employment Insurance Act, and of any
related interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act,
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest,

penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a “province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and the
provincial legislation establishes a “provincial pension plan” as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2)
of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest,
penalties or other amounts.

Footnotes

1

(4]

Section 11 was amended, effective September 18, 2009, and now states:

11. Despite anything in the Bankrupicy and Insolvency Act or the Winding-up and Restructuring Act, if an application is made
under this Act in respect of a debtor company, the court, on the application of any person interested in the matter, may, subject to
the restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make any order that it considers
appropriate in the circumstances.

The amendments did not come into force until September 18, 2009.
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For all relevant Canadian Abridgment Classifications refer to highest level of case via History.

Headnote

Bankruptcy and insolvency --- Companies’ Creditors Arrangement Act — Arrangements — Approval by court
— “Fair and reasonable”

N Corp. was insolvent major telecommunications company which continued to provide pension and other benefits to
former employees, retired employees (retirees) and employees on long-term disability (LTD employees) on
discretionary basis — N Corp. was granted stay of proceedings under Companies® Creditors Arrangement Act (CCCA),
but cessation of payments was inevitable — To reduce or eliminate uncertainty, risk of litigation and disruption in
transition of benefits and to provide for early payments to terminated employees and maintain quantum and validity of
pension and health and welfare trust (HWT) claims as ordinary, unsecured claims, N Corp. negotiated settlement
agreement (SA) with Monitor appointed under CCAA, representatives of former employees, LTD employees and
settlement counsel, and union — SA provided, among other things, for funding and payment of pensions and benefits
under HWT until specified dates, for ranking of allowable pension claims pari passu with claims of unsecured creditors,
and for express exclusion of HWT benefits from preferential or priority claim or trust — SA contained Bankruptcy and
Insolvency Act (BIA) clause providing that subsequent amendments to BIA changing current, relative priorities of
claims against N Corp. did not preclude party to SA from arguing applicability of amendment to claims ceded in SA —
While most parties supported SA, committee of N Corp.’s unsecured creditors (Committee) and informal N Corp.
noteholder group (Noteholders) opposed SA on basis of BIA clause — Applicants brought motion for court approval of
SA — Motion dismissed — SA was consistent with spirit and purpose of CCAA but could not be approved in current
form as BIA clause in SA was not fair and reasonable in circumstances and resulted in agreement that provided neither
certainty nor finality of fundamental priority issue — BIA clause created uncertainty and potential for fundamental
alteration of SA — Practical effect of BIA clause was that issue was not fully resolved and clause was somewhat
inequitable to other unsecured creditors who were entitled to know, with certainty and finality, effect of SA —
Comprehensive settlement of claims in magnitude and complexity contemplated by SA should not provide opportunity
to re-trade deal after fact — BIA clause failed to recognize interests of other creditors whose claims ranked equally with
claims of former employees and LTD employees — Effect of SA was to give former and LTD employees preferred
treatment for certain claims, notwithstanding that priority was not provided for in statute and was not recognized in case
law.

Bankruptcy and insolvency --- Companies’ Creditors Arrangement Act — Arrangements — Approval by court
— Creditor approval

N Corp. was insolvent major telecommunications company which continued to provide pension and other benefits to
former employees, retired employees (retirees) and employees on long-term disability (LTD employees) on
discretionary basis — N Corp. was granted stay of proceedings under Companies’ Creditors Arrangement Act (CCCA),
but cessation of payments was inevitable — To reduce or eliminate uncertainty, risk of litigation and disruption in
transition of benefits and to provide for early payments to terminated employees and maintain quantum and validity of
pension and health and welfare trust (HWT) claims as ordinary, unsecured claims, N Corp. negotiated settlement
agreement (SA) with Monitor appointed under CCAA, representatives of former employees, LTD employees and
settlement counsel, and union — SA provided, among other things, for funding and payment of pensions and benefits
under HWT until specified dates, for ranking of allowable pension claims pari passu with claims of unsecured creditors,
and for express exclusion of HWT benefits from preferential or priority claim or trust — SA contained Bankruptcy and
Insolvency Act (BIA) clause providing that subsequent amendments to BIA changing current, relative priorities of
claims against N Corp. did not preclude party to SA from arguing applicability of amendment to claims ceded in SA —
While most parties supported SA, committee of N Corp.’s unsecured creditors (Committee) and informal N Corp.
noteholder group (Noteholders) opposed SA on basis of BIA clause — Applicants brought motion for court approval of
SA — Motion dismissed — SA was consistent with spirit and purpose of CCAA but could not be approved in current
form as BIA clause in SA was not fair and reasonable in circumstances and resulted in agreement that provided neither
certainty nor finality of fundamental priority issue — BIA clause created uncertainty and potential for fundamental
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alteration of SA — Practical effect of BIA clause was that issue was not fully resolved and clause was somewhat
inequitable to other unsecured creditors who were entitled to know, with certainty and finality, effect of SA —
Comprehensive settlement of claims in magnitude and complexity contemplated by SA should not provide opportunity
to re-trade deal after fact — BIA clause failed to recognize interests of other creditors whose claims ranked equally with
claims of former employees and LTD employees — Effect of SA was to give former and LTD employees preferred
treatment for certain claims, notwithstanding that priority was not provided for in statute and was not recognized in case
law.

Pensions --- Payment of pension — Bankruptcy or insolvency of employer — Miscellaneous

N Corp. was insolvent major telecommunications company which continued to provide pension and other benefits to
former employees, retired employees (retirees) and employees on long-term disability (LTD employees) on
discretionary basis — N Corp. was granted stay of proceedings under Companies’ Creditors Arrangement Act (CCCA),
but cessation of payments was inevitable — To reduce or eliminate uncertainty, risk of litigation and disruption in
transition of benefits and to provide for early payments to terminated employees and maintain quantum and validity of
pension and health and welfare trust (HWT) claims as ordinary, unsecured claims, N Corp. negotiated settlement
agreement (SA) with Monitor appointed under CCAA, representatives of former employees, LTD employees and
settlement counsel, and union — SA provided, among other things, for funding and payment of pensions and benefits
under HWT until specified dates, for ranking of allowable pension claims pari passu with claims of unsecured creditors,
and for express exclusion of HWT benefits from preferential or priority claim or trust — SA contained Bankruptcy and
Insolvency Act (BIA) clause providing that subsequent amendments to BIA changing current, relative priorities of
claims against N Corp. did not preclude party to SA from arguing applicability of amendment to claims ceded in SA —
While most parties supported SA, committee of N Corp.’s unsecured creditors (Committee) and informal N Corp.
noteholder group (Noteholders) opposed SA on basis of BIA clause — Applicants brought motion for court approval of
SA — Motion dismissed — SA was consistent with spirit and purpose of CCAA but could not be approved in current
form as BIA clause in SA was not fair and reasonable in circumstances and resulted in agreement that provided neither
certainty nor finality of fundamental priority issue — BIA clause created uncertainty and potential for fundamental
alteration of SA — Practical effect of BIA clause was that issue was not fully resolved and clause was somewhat
inequitable to other unsecured creditors who were entitled to know, with certainty and finality, effect of SA —
Comprehensive settlement of claims in magnitude and complexity contemplated by SA should not provide opportunity
to re-trade deal after fact — BIA clause failed to recognize interests of other creditors whose claims ranked equally with
claims of former employees and LTD employees — Effect of SA was to give former and LTD employees preferred
treatment for certain claims, notwithstanding that priority was not provided for in statute and was not recognized in case

law.

Pensions --- Payment of pension — Disability benefits

N Corp. was insolvent major telecommunications company which continued to provide pension and other benefits to
former employees, retired employees (retirees) and employees on long-term disability (LTD employees) on
discretionary basis -—— N Corp. was granted stay of proceedings under Companies’ Creditors Arrangement Act (CCCA),
but cessation of payments was inevitable — To reduce or eliminate uncertainty, risk of litigation and disruption in
transition of benefits and to provide for early payments to terminated employees and maintain quantum and validity of
pension and health and welfare trust (HWT) claims as ordinary, unsecured claims, N Corp. negotiated settlement
agreement (SA) with Monitor appointed under CCAA, representatives of former employees, LTD employees and
settlement counsel, and union — SA provided, among other things, for funding and payment of pensions and benefits
under HWT until specified dates, for ranking of allowable pension claims pari passu with claims of unsecured creditors,
and for express exclusion of HWT benefits from preferential or priority claim or trust — SA contained Bankruptcy and
Insolvency Act (BIA) clause providing that subsequent amendments to BIA changing current, relative priorities of
claims against N Corp. did not preclude party to SA from arguing applicability of amendment to claims ceded in SA —
While most parties supported SA, committee of N Corp.’s unsecured creditors (Committee) and informal N Corp.
noteholder group (Noteholders) opposed SA on basis of BIA clause — Applicants brought motion for court approval of
SA — Motion dismissed — SA was consistent with spirit and purpose of CCAA but could not be approved in current
form as BIA clause in SA was not fair and reasonable in circumstances and resulted in agreement that provided neither
certainty nor finality of fundamental priority issue — BIA clause created uncertainty and potential for fundamental
alteration of SA — Practical effect of BIA clause was that issue was not fully resolved and clause was somewhat
inequitable to other unsecured creditors who were entitled to know, with certainty and finality, effect of SA —
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Comprehensive settlement of claims in magnitude and complexity contemplated by SA should not provide opportunity
to re-trade deal after fact — BIA clause failed to recognize interests of other creditors whose claims ranked equally with
claims of former employees and LTD employees — Effect of SA was to give former and LTD employees preferred
treatment for certain claims, notwithstanding that priority was not provided for in statute and was not recognized in case

law.

Table of Authorities

Cases considered by Morawetz J.:

Air Canada, Re (2003), 2003 CarswellOnt 5296, 47 C.B.R. (4th) 163 (Ont. S.C.J. [Commercial List]) — referred to

ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587, 2008
CarswellOnt 4811, (sub nom. Mercalfe & Mansfield Alternative Invesiments II Corp., Re) 240 O.A.C. 245, (sub
nom. Metcalfe & Mansfield Alternative Investments 1I Corp., Re) 296 D.L.R. (4th) 135, (sub nom. Metcalfe &
Mansfield Alternative Investments I Corp., Re) 92 O.R. (3d) 513, 45 C.B.R. (5th) 163, 47 B.L.R. (4th) 123 (Ont.
C.A.) — considered

ATB Financial v. Metcalfe & Mansfield Alternative Investments Il Corp. (2008), 2008 CarswellOnt 5432, 2008
CarswellOnt 5433, (sub nom. Metcalfe & Mansfield Alternative Investments II Corp., Re) 390 N.R. 393 (note)
(8.C.C.) — referred to

Calpine Canada Energy Ltd., Re (2007), 2007 CarswellAlta 1050, 2007 ABQB 504, 35 C.B.R. (5th) 1, 415 AR.
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Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 1998 CarswellOnt 3346, 5 C.B.R.
(4th) 299, 72 O.T.C. 99 (Ont. Gen. Div. [Commercial List]) — considered

Grace Canada Inc., Re (2008), S0 C.B.R. (5th) 25, 2008 CarswellOnt 6284 (Ont. S.C.J. [Commercial List]) —
considered

Grace Canada Inc., Re (2010), 2010 CarswellOnt 67, 2010 ONSC 161 (Ont. S.C.J. [Commercial List]) — referred
to

Nortel Networks Corp., Re (2009), 2009 CarswellOnt 3530, 55 C.B.R. (5th) 114, 75 C.C.P.B. 220 (Ont. S.C.J.
[Commercial List]) — considered

Nortel Networks Corp., Re (2009), 2009 CarswellOnt 4467, 55 C.B.R. (5th) 229 (Ont; S.C.J. [Commercial List]) —
considered

Nortel Networks Corp., Re (2009), 2009 CarswellOnt 8166 (Ont. S.C.J. [Commercial List]) — referred to

Nortel Networks Corp., Re (2010), 2010 CarswellOnt 1044, 2010 ONSC 1096 (Ont. S.C.J. [Commercial List]) —
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referred to

Stelco Inc., Re (2005), 204 O.A.C. 216, 78 O.R. (3d) 254, 2005 CarswellOnt 6283, 15 C.B.R. (5th) 288 (Ont. C.A.)
— considered '

Wandlyn Inns Ltd., Re (1992), 15 C.B.R. (3d) 316, 1992 CarswelINB 37 (N.B. Q.B.) — considered
Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

Companies’ Creditors Arrangement Act, R.S.C. 1985, c¢. C-36
Generally — referred to

s. 5.1(2) [en. 1997, c. 12, 5. 122] — referred to

s. 11(4) — referred to

Pension Benefits Act, R.S.0. 1990, c. P.§
Generally — referred to

MOTION by insolvent corporation for court approval of settlement agreement under Companies’ Creditors Arrangement
Act.

Morawetz J.:

Introduction

1  On January 14, 2009, Nortel Networks Corporation ("NNC”), Nortel Networks Limited “(NNL”), Nortel Networks
Global Corporation, Nortel Networks International Corporation and Nortel Networks Technology Corporation (collectively,
the “Applicants”) were granted a stay of proceedings pursuant to the Companies’ Creditors Arrangement Act ("CCAA”) and
Ernst & Young Inc. was appointed as Monitor.

2 The Applicants have historically operated a number of pension, benefit and other plans (both funded and unfunded) for
their employees and pensioners, including:

(i) Pension benefits through two registered pension plans, the Nortel Networks Limited Managerial and Non-Negotiated
Pension Plan and the Nortel Networks Negotiated Pension Plan (the “Pension Plans™); and

(ii) Medical, dental, life insurance, long-term disability and survivor income and transition benefits paid, except for
survivor termination benefits, through Nortel’s Health and Welfare Trust (the “HWT”).
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3 Since the CCAA filing, the Applicants have continued to provide medical, dental and other benefits, through the HWT,
to pensioners and employees on long-term disability ("Former and LTD Employees”) and active employees ("HWT
Payments”) and have continued all current service contributions and special payments to the Pension Plans ("Pension
Payments”).

4  Pension Payments and HWT Payments made by the Applicants to the Former and LTD Employees while under CCAA
protection are largely discretionary. As a result of Nortel’s insolvency and the significant reduction in the size of Nortel’s
operations, the unfortunate reality is that, at some point, cessation of such payments is inevitable. The Applicants have
attempted to address this situation by entering into a settlement agreement (the “Settlement Agreement”) dated as of February
8, 2010, among the Applicants, the Monitor, the Former Employees’ Representatives (on their own behalf and on behalf of
the parties they represent), the LTD Representative (on her own behalf and on behalf of the parties she represents),
Representative Settlement Counsel and the CAW-Canada (the “Settlement Parties™).

5  The Applicants have brought this motion for approval of the Settlement Agreement. From the standpoint of the
Applicants, the purpose of the Settlement Agreement is to provide for a smooth transition for the termination of Pension
Payments and HWT Payments. The Applicants take the position that the Settlement Agreement represents the best efforts of
the Settlement Parties to negotiate an agreement and is consistent with the spirit and purpose of the CCAA.

6  The essential terms of the Settlement Agreement are as follows:

(a) until December 31, 2010, medical, dental and life insurance benefits will be funded on a pay-as-you-go basis to the
Former and LTD Employees; -

(b) until December 31, 2010, LTD Employees and those entitled to receive survivor income benefits will receive income
benefits on a pay-as-you-go basis;

_(c) the Applicants will continue to make current service payments and special payments to the Pension Plans in the same
manner as they have been doing over the course of the proceedings under the CCAA, through to March 31, 2010, in the
aggregate amount of $2,216,254 per month and that thereafter and through to September 30, 2010, the Applicants shall
make only current service payments to the Pension Plans, in the aggregate amount of $379,837 per month;

(d) any allowable pension claims, in these or subsequent proceedings, concerning any Nortel Worldwide Entity,
including the Applicants, shall rank pari passu with ordinary, unsecured creditors of Nortel, and no part of any such
HWT claims shall rank as a preferential or priority claim or shall be the subject of a constructive trust or trust of any
nature or kind;

(e) proofs of claim asserting priority already filed by any of the Settlement Parties, or the Superintendent on behalf of
the Pension Benefits Guarantee Fund are disallowed in regard to the claim for priority;

(f) any allowable HWT claims made in these or subsequent proceedings shall rank pari passu with ordinary unsecured
creditors of Nortel;

(g) the Settlement Agreement does not extinguish the claims of the Former and LTD Employees;

(h) Nortel and, inter alia, its successors, advisors, directors and officers, are released from all future claims regarding
Pension Plans and the HWT, provided that nothing in the release shall release a director of the Applicants from any
matter referred to in subsection 5.1(2) of the CCAA or with respect to fraud on the part of any Releasee, with respect to
that Releasee only;

(i) upon the expiry of all appeals and rights of appeal in respect thereof, Representative Settlement Counsel will
]
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withdraw their application for leave to appeal the decision of the Court of Appeal, dated November 26, 2009, to the
Supreme Court of Canada on a with prejudice basis;'

(j) a CCAA plan of arrangement in the Nortel proceedings will not be proposed or approved if that plan does not treat
the Pension and HWT claimants pari passu to the other ordinary, unsecured creditors ("Clause H.1”); and

(k) if there is a subsequent amendment to the Bankruptcy and Insolvency Act ("BIA”) that “changes the current, relative

priorities of the claims against Nortel, no party is precluded by this Settlement Agreement from arguing the
applicability” of that amendment to the claims ceded in this Agreement ("Clause H.2”).

7  The Settlement Agreement does not relate to a distribution of the HWT as the Settlement Parties have agreed to work
towards developing a Court-approved distribution of the HWT corpus in 2010.

8  The Applicants’ motion is supported by the Settlement Parties and by the Board of Directors of Nortel.

9  The Official Committee of Unsecured Creditors of Nortel Networks Inc. ("UCC”), the informal Nortel Noteholder
Group (the “Noteholders™), and a group of 37 LTD Employees (the “Opposing LTD Employees™) oppose the Settlement
Agreement.

10  The UCC and Noteholders oppose the Settlement Agreement, principally as a result of the inclusion of Clause H.2.

11  The Opposing LTD Employees oppose the Settlement Agreement, principally as a result of the inclusion of the third
party releases referenced in [6h] above.

The Facts

A. Status of Nortel’s Restructuring

12 Although it was originally hoped that the Applicants would be able to restructure their business, in June 2009 the
decision was made to change direction and pursue sales of Nortel’s various businesses.

13 Inresponse to Nortel’s change in strategic direction and the impending sales, Nortel announced on August 14, 2009 a
number of organizational updates and changes including the creation of groups to support transitional services and
management during the sales process.

14  Since June 2009, Nortel has closed two major sales and announced a third. As a result of those transactions,
approximately 13,000 Nortel employees have been or will be transferred to purchaser companies. That includes
approximately 3,500 Canadian employees.
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15  Due to the ongoing sales of Nortel’s business units and the streamlining of Nortel’s operations, it is expected that by
the close of 2010, the Applicants’ workforce will be reduced to only 475 employees. There is a need to wind-down and
rationalize benefits and pension processes.

16  Given Nortel’s insolvency, the significant reduction in Nortel’s operations and the complexity and size of the Pension
Plans, both Nortel and the Monitor believe that the continuation and funding of the Pension Plans and continued funding of
medical, dental and other benefits is not a viable option.

B. The Settlement Agreement

17  On February 8, 2010 the Applicants announced that a settlement had been reached on issues related to the Pension
Plans, and the HWT and certain employment related issues.

18  Recognizing the importance of providing notice to those who will be impacted by the Settlement Agreement, including
the Former Employees, the LTD Employees, unionized employees, continuing employees and the provincial pension plan
regulators ("Affected Parties”), Nortel brought a motion to this Court seeking the approval of an extensive notice and
opposition process.

19  On February 9, 2010, this Court approved the notice program for the announcement and disclosure of the Settlement
(the “Notice Order™).

20  As more fully described in the Monitor’s Thirty-Sixth, Thirty-Ninth and Thirty-Ninth Supplementary Reports, the
Settlement Parties have taken a number of steps to notify the Affected Parties about the Settlement.

21  In addition to the Settlement Agreement, the Applicants, the Monitor and the Superintendent, in his capacity as
administrator of the Pension Benefits Guarantee Fund, entered into a letter agreement on February 8, 2010, with respect to
certain matters pertaining to the Pension Plans (the “Letter Agreement”).

22  The Letter Agreement provides that the Superintendent will not oppose an order approving the Settlement Agreement
(”’Settlement Approval Order”). Additionally, the Monitor and the Applicants will take steps to complete an orderly transfer
of the Pension Plans to a new administrator to be appointed by the Superintendent effective October 1, 2010. Finally, the
Superintendent will not oppose any employee incentive program that the Monitor deems reasonable and necessary or the
creation of a trust with respect to claims or potential claims against persons who accept directorships of a Nortel Worldwide
Entity in order to facilitate the restructuring.

Positions of the Parties on the Settlement Agreement

The Applicants
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23  The Applicants take the position that the Settlement is fair and reasonable and balances the interests of the parties and
other affected constituencies equitably. In this regard, counsel submits that the Settlement:

(a) eliminates uncertainty about the continuation and termination of benefits to pensioners, LTD Employees and
survivors, thereby reducing hardship and disruption;

(b) eliminates the risk of costly and protracted litigation regarding Pension Claims and HWT Claims, leading to reduced
costs, uncertainty and potential disruption to the development of a Plan;

(c) prevents disruption in the transition of benefits for current employees;

(d) provides early payments to terminated employees in respect of their termination and severance claims where such
employees would otherwise have had to wait for the completion of a claims process and distribution out of the estates;

(e) assists with the commitment and retention of remaining employees essential to complete the Applicants’
restructuring; and

(f) does not eliminate Pension Claims or HWT Claims against the Applicants, but maintains their quantum and validity
as ordinary and unsecured claims.

24 Alternatively, absent the approval of the Settlement Agreement, counsel to the Applicants submits that the Applicants
are not required to honour such benefits or make such payments and such benefits could cease immediately. This would
cause undue hardship to beneficiaries and increased uncertainty for the Applicants and other stakeholders.

25  The Applicants state that a central objective in the Settlement Agreement is to allow the Former and LTD Employees
to transition to other sources of support.

26  In the absence of the approval of the Settlement Agreement or some other agreement, a cessation of benefits will occur
on March 31, 2010 which would have an immediate negative impact on Former and LTD Employees. The Applicants submit
that extending payments to the end of 2010 is the best available option to allow recipients to order their affairs.

27  Counsel to the Applicants submits that the Settlement Agreement brings Nortel closer to finalizing a plan of
arrangement, which is consistent with the sprit and purpose of the CCAA. The Settlement Agreement resolves uncertainties
associated with the outstanding Former and LTD Employee claims. The Settlement Agreement balances certainty with
clarity, removing litigation risk over priority of claims, which properly balances the interests of the parties, including both
creditors and debtors.

28  Regarding the priority of claims going forward, the Applicants submit that because a deemed trust, such as the HWT,
is not enforceable in bankruptcy, the Former and LTD Employees are by default pari passu with other unsecured creditors.

29  Inresponse to the Noteholders’ concern that bankruptcy prior to October 2010 would create pension liabilities on the
estate, the Applicants committed that they would not voluntarily enter into bankruptcy proceedings prior to October 2010.
Further, counsel to the Applicants submits the court determines whether a bankruptcy order should be made if involuntary
proceedings are commenced.
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30  Further, counsel to the Applicants submits that the court has the jurisdiction to release third parties under a Settlement
Agreement where the releases (1) are connected to a resolution of the debtor’s claims, (2) will benefit creditors generally and
(3) are not overly broad or offensive to public policy. See ATB Financial v. Metcalfe & Mansfield Alternative Investments 11
Corp. (2008), 92 O.R. (3d) 513 (Ont. C.A.), [Metcalfe] at para. 71, leave to appeal refused, (S.C.C.) and Grace Canada Inc.,
Re (Ont. S.C.J. [Commercial List]) [Grace 2008] at para. 40.

31  The Applicants submit that a settlement of the type put forward should be approved if it is consistent with the spirit
and purpose of the CCAA and is fair and reasonable in all the circumstances. Elements of fairness and reasonableness include
balancing the interests of parties, including any objecting creditor or creditors, equitably (although not necessarily equally);
and ensuring that the agreement is beneficial to the debtor and its stakeholders generally, as per 4ir Canada, Re (Ont. S.C.J.
[Commercial List]) [4ir Canada]. The Applicants assert that this test is met.

The Monitor

32 The Monitor supports the Settlement Agreement, submitting that it is necessary to allow the Applicants to wind down
operations and to develop a plan of arrangement. The Monitor submits that the Settlement Agreement provides certainty, and
does so with input from employee stakeholders. These stakeholders are represented by Employee Representatives as
mandated by the court and these Employee Representatives were given the authority to approve such settlements on behalf of
their constituents.

33 The Monitor submits that Clause H.2 was bargained for, and that the employees did give up rights in order to have that
clause in the Settlement Agreement; particularly, it asserts that Clause H.1 is the counterpoint to Clause H.2. In this regard,
the Settlement Agreement is fair and reasonable. '

34  The Monitor asserts that the court may either (1) approve the Settlement Agreement, (2) not approve the Settlement
Agreement, or (3) not approve the Settlement Agreement but provide practical comments on the applicability of Clause H.2.

Former and LTD Employees

35 The Former Employees’ Representatives’ constituents number an estimated 19,458 people. The LTD Employees
number an estimated 350 people between the LTD Employee’s Representative and the CAW-Canada, less the 37 people in

the Opposing LTD Employee group.

36  Representative Counsel to the Former and LTD Employees acknowledges that Nortel is insolvent, and that much
uncertainty and risk comes from insolvency. They urge that the Settlement Agreement be considered within the scope of this
reality. The alternative to the Settlement Agreement is costly litigation and significant uncertainty.

37  Representative Counsel submits that the Settlement Agreement is fair and reasonable for all creditors, but especially
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the represented employees. Counsel notes that employees under Nortel are unique creditors under these proceedings, as they
are not sophisticated creditors and their personal welfare depends on receiving distributions from Nortel. The Former and
LTD Employees assert that this is the best agreement they could have negotiated.

38  Representative Counsel submits that bargaining away of the right to litigate against directors and officers of the
corporation, as well at the trustee of the HWT, are examples of the concessions that have been made. They also point to the
giving up of the right to make priority claims upon distribution of Nortel’s estate and the HWT, although the claim itself is
not extinguished. In exchange, the Former and LTD Employees will receive guaranteed coverage until the end of 2010. The
Former and LTD Employees submit that having money in hand today is better than uncertainty going forward, and that, on
balance, this Settlement Agreement is fair and reasonable.

39 In response to allegations that third party releases unacceptably compromise employees’ rights, Representative
Counsel accepts that this was a concession, but submits that it was satisfactory because the claims given up are risky, costly
and very uncertain, The releases do not go beyond s. 5.1(2) of the CCAA, which disallows releases relating to
misrepresentations and wrongful or oppressive conduct by directors. Releases as to deemed trust claims are also very
uncertain and were acceptably given up in exchange for other considerations.

40  The Former and LTD Employees submit that the inclusion of Clause H.2 was essential to their approval of the
Settlement Agreement. They characterize Clause H.2 as a no prejudice clause to protect the employees by not releasing any
future potential benefit. Removing Clause H.2 from the Settlement Agreement would be not the approval of an agreement,
but rather the creation of an entirely new Settlement Agreement. Counsel submits that without Clause H.2, the Former and

LTD Employees would not be signatories.

CAW

41  The CAW supports the Settlement Agreement. It characterizes the agreement as Nortel’s recognition that it has a
moral and legal obligation to its employees, whose rights are limited by the laws in this country. The Settlement Agreement
temporarily alleviates the stress and uncertainty its constituents feel over the winding up of their benefits and is satisfied with

this result.

42  The CAW notes that some members feel they were not properly apprised of the facts, but all available information has
been disclosed, and the concessions made by the employee groups were not made lightly.

Board of Directors

43  The Board of Directors of Nortel supports the Settlement Agreement on the basis that it is a practical resolution with
compromises on both sides.

Opposing LTD Employees
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44  Mr. Rochon appeared as counsel for the Opposing LTD Employees, notwithstanding that these individuals did not opt
out of having Representative Counsel or were represented by the CAW. The submissions of the Opposing LTD Employees
were compelling and the court extends it appreciation to Mr. Rochon and his team in co-ordinating the representatives of this

group.

45  The Opposing LTD Employees put forward the position that the cessation of their benefits will lead to extreme
hardship. Counsel submits that the Settlement Agreement conflicts with the spirit and purpose of the CCAA because the LTD
Employees are giving up legal rights in relation to a $100 million shortfall of benefits. They urge the court to consider the
unique circumstances of the LTD Employees as they are the people hardest hit by the cessation of benefits.

46  The Opposing LTD Employees assert that the HWT is a true trust, and submit that breaches of that trust create
liabilities and that the claim should not be released. Specifically, they point to a $37 million shortfall in the HWT that they
should be able to pursue.

47  Regarding the third party releases, the Opposing LTD Employees assert that Nortel is attempting to avoid the
distraction of third party litigation, rather than look out for the best interests of the Former and LTD Employees. The
Opposing LTD Employees urge the court not to release the only individuals the Former and LTD Employees can hold
accountable for any breaches of trust. Counsel submits that Nortel has a common law duty to fund the HWT, which the
Former and LTD Employees should be allowed to pursue.

48  Counsel asserts that allowing these releases (a) is not necessary and essential to the restructuring of the debtor, (b) does
not relate to the insolvency process, (c) is not required for the success of the Settlement Agreement, (d) does not meet the
requirement that each party contribute to the plan in a material way and (e) is overly broad and therefore not fair and
reasonable.

49  Finally, the Opposing LTD Employees oppose the pari passu treatment they will be subjected to under the Settlement
Agreement, as they have a true trust which should grant them priority in the distribution process. Counsel was not able to
provide legal authority for such a submission.

50 A number of Opposing LTD Employees made in person submissions. They do not share the view that Nortel will act
in their best interests, nor do they feel that the Employee Representatives or Representative Counsel have acted in their best
interests. They shared feelings of uncertainty, helplessness and despair. There is affidavit evidence that certain individuals
will be unable to support themselves once their benefits run out, and they will not have time to order their affairs. They
expressed frustration and disappointment in the CCAA process.

UCC

51  The UCC was appointed as the representative for creditors in the U.S. Chapter 11 proceedings. It represents creditors
who have significant claims against the Applicants. The UCC opposes the motion, based on the inclusion of Clause H.2, but
otherwise the UCC supports the Settlement Agreement.
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52  Clause H.2, the UCC submits, removes the essential element of finality that a settlement agreement is supposed to
include. The UCC characterizes Clause H.2 as a take back provision; if activated, the Former and LTD Employees have
compromised nothing, to the detriment of other unsecured creditors. A reservation of rights removes the finality of the

Settlement Agreement.

53  The UCC claims it, not Nortel, bears the risk of Clause H.2. As the largest unsecured creditor, counsel submits that a
future change to the BIA could subsume the UCC’s claim to the Former and LTD Employees and the UCC could end up with
nothing at all, depending on Nortel’s asset sales.

Noteholders

54  The Noteholders are significant creditors of the Applicants. The Noteholders oppose the settlement because of Clause
H.2, for substantially the same reasons as the UCC.

55  Counsel to the Noteholders submits that the inclusion of H.2 is prejudicial to the non-employee unsecured creditors,
including the Noteholders. Counsel submits that the effect of the Settlement Agreement is to elevate the Former and LTD
Employees, providing them a payout of $57 million over nine months while everyone else continues to wait, and preserves
their rights in the event the laws are amended in future. Counsel to the Noteholders submits that the Noteholders forego
millions of dollars while remaining exposed to future claims.

56  The Noteholders assert that a proper settlement agreement must have two elements: a real compromise, and resolution
of the matters in contention. In this case, counsel submits that there is no resolution because there is no finality in that Clause
H.2 creates ambiguity about the future. The very object of a Settlement Agreement, assert the Noteholders, is to avoid
litigation by withdrawing claims, which this agreement does not do.

Superintendent

57  The Superintendent does not oppose the relief sought, but this position is based on the form of the Settlement
Agreement that is before the Court.

Northern Trust

58  Northern Trust, the trustee of the pension plans and HWT, takes no position on the Settlement Agreement as it takes
instructions from Nortel. Northern Trust indicates that an oversight left its name off the third party release and asks for an
amendment to include it as a party released by the Settlement Agreement.

Law and Analysis

A, Representation and Notice Were Proper
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59 It is well settled that the Former Employees’ Representatives and the LTD Representative (collectively, the
“Settlement Employee Representatives™) and Representative Counsel have the authority to represent the Former Employees
and the LTD Beneficiaries for purposes of entering into the Settlement Agreement on their behalf: see Grace 2008, supra at

para 32.

60  The court appointed the Settlement Employee Representatives and the Representative Settlement Counsel. These
appointment orders have not been varied or appealed. Unionized employees continue to be represented by the CAW. The
Orders appointing the Settlement Employee Representatives expressly gave them authority to represent their constituencies
“for the purpose of settling or compromising claims” in these Proceedings. Former Employees and LTD Employees were
given the right to opt out of their representation by Representative Settlement Counsel. After provision of notice, only one
former employee and one active employee exercised the opt-out right.

B. Effect of the Settlement Approval Order

61 In addition to the binding effect of the Settlement Agreement, many additional parties will be bound and affected by
the Settlement Approval Order. Counsel to the Applicants submits that the binding nature of the Settlement Approval Order
on all affected parties is a crucial element to the Settlement itself. In order to ensure all Affected Parties had notice, the
Applicants obtained court approval of their proposed notice program.

62  Even absent such extensive noticing, virtually all employees of the Applicants are represented in these proceedings. In
addition to the representative authority of the Settlement Employee Representatives and Representative Counsel as noted
above, Orders were made authorizing a Nortel Canada Continuing Employees’ Representative and Nortel Canada Continuing
Employees’ Representative Counsel to represent the interests of continuing employees on this motion.

63 I previously indicated that “the overriding objective of appointing representative counsel for employees is to ensure
that the employees have representation in the CCAA process”: Nortel Networks Corp., Re (Ont. S.C.J. [Commercial List]) at
para 16. I am satisfied that this objective has been achieved.

64  The Record establishes that the Monitor has undertaken a comprehensive notice process which has included such
notice to not only the Former Employees, the LTD Employees, the unionized employees and the continuing employees but
also the provincial pension regulators and has given the opportunity for any affected person to file Notices of Appearance and
appear before this court on this motion.

65 Iam satisfied that the notice process was properly implemented by the Monitor.

66 1 am satisfied that Representative Counsel has represented their constituents’ interests in accordance with their
mandate, specifically, in connection with the negotiation of the Settlement Agreement and the draft Settlement Approval
Order and appearance on this Motion. There have been intense discussions, correspondence and negotiations among
Representative Counsel, the Monitor, the Applicants, the Superintendent, counsel to the Board of the Applicants, the
Noteholder Group and the Committee with a view to developing a comprehensive settlement. NCCE’s Representative
Counsel have been apprised of the settlement discussions and served with notice of this Motion. Representatives have held
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Webinar sessions and published press releases to inform their constituents about the Settlement Agreement and this Motion.

C. Jurisdiction to Approve the Settlement Agreement

67 The CCAA is a flexible statute that is skeletal in nature. It has been described as a “sketch, an outline, a supporting
framework for the resolution of corporate insolvencies in the public interest”. Nortel Networks Corp., Re (Ont. S.C.J.
[Commercial List]) at paras. 28-29, citing Metcalfe, supra, at paras. 44 and 61.

68  Three sources for the court’s authority to approve pre-plan agreements have been recognized:

(a) the power of the court to impose terms and conditions on the granting of a stay under s. 11(4) of the CCAA;
(b) the power of the court to make an order “on such terms as it may impose” pursuant to s. 11(4) of the CCAA; and

(c) the inherent jurisdiction of the court to “fill in the gaps” of the CCAA in order to give effect to its objects: see Nortel
Networks Corp., Re (Ont. S.C.J. [Commercial List]) at para. 30, citing Canadian Red Cross Society / Société
Canadienne de la Croix-Rouge, Re (Ont. Gen. Div. [Commercial List]) [Canadian Red Cross] at para. 43; Metcalfe,

supra at para. 44.

69  In Stelco Inc., Re (2005), 78 O.R. (3d) 254 (Ont. C.A.), the Ontario Court of Appeal considered the court’s jurisdiction
under the CCAA to approve agreements, determining at para. 14 that it is not limited to preserving the status quo. Further,
agreements made prior to the finalization of a plan or compromise are valid orders for the court to approve: Grace 2008,

supra at para. 34.

70  In these proceedings, this court has confirmed its jurisdiction to approve major transactions, including settlement
agreements, during the stay period defined in the Initial Order and prior to the proposal of any plan of compromise or
arrangement: see, for example, Nortel Networks Corp., Re (Ont. S.C.J. [Commercial List]); Norte! Networks Corp., Re (Ont.
S.C.J. [Commercial List]) and Nortel Networks Corp., Re, 2010 ONSC 1096 (Ont. S.C.J. [Commercial List]).

71  Iam satisfied that this court has jurisdiction to approve transactions, including settlements, in the course of overseeing
proceedings during a CCAA stay period and prior to any plan of arrangement being proposed to creditors: see Calpine
Canada Energy Ltd, Re (Alta. C.A. [In Chambers]) [Calpine] at para. 23, affirming (Alta. Q.B.); Canadian Red Cross,
supra, Air Canada, supra; Grace 2008, supra, and Grace Canada Inc., Re (Ont. S.C.J. [Commercial List]) [Grace 2010],
leave to appeal to the C.A. refused February 19, 2010; Nortel Networks Corp., Re, 2010 ONSC 1096 (Ont. S.C.J.

[Commercial List]).

D. Should the Settlement Agreement Be Approved?

72  Having been satisfied that this court has the jurisdiction to approve the Settlement Agreement, I must consider whether
the Settlement Agreement should be approved.
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73 A Settlement Agreement can be approved if it is consistent with the spirit and purpose of the CCAA and is fair and
reasonable in all circumstances. What makes a settlement agreement fair and reasonable is its balancing of the interests of all
parties; its equitable treatment of the parries, including creditors who are not signatories to a settlement agreement; and its
benefit to the Applicant and its stakeholders generally.

i) Sprit and Purpose

74  The CCAA is a flexible instrument; part of its purpose is to allow debtors to balance the conflicting interests of
stakeholders. The Former and LTD Employees are significant creditors and have a unique interest in the settlement of their
claims. This Settlement Agreement brings these creditors closer to ultimate settlement while accommodating their special
circumstances. It is consistent with the spirit and purpose of the CCAA.

ii) Balancing of Parties’ Interests

75  There is no doubt that the Settlement Agreement is comprehensive and that it has support from a number of
constituents when considered in its totality.

76  There is, however, opposition from certain constituents on two aspects of the proposed Settlement Agreement: (1) the
Opposing LTD Employees take exception to the inclusion of the third party releases (2) the UCC and Noteholder Groups
take exception to the inclusion of Clause H.2.

Third Party Releases

77  Representative Counsel, after examining documentation pertaining to the Pension Plans and HWT, advised the Former
Employees’ Representatives and Disabled Employees’ Representative that claims against directors of Nortel for failing to
properly fund the Pension Plans were unlikely to succeed. Further, Representative Counsel advised that claims against
directors or others named in the Third Party Releases to fund the Pension Plans were risky and could take years to resolve,
perhaps unsuccessfully. This assisted the Former Employees’ Representatives and the Disabled Employees’ Representative in
agreeing to the Third Party Releases.

78  The conclusions reached and the recommendations made by both the Monitor and Representative Counsel are
consistent. They have been arrived at after considerable study of the issues and, in my view, it is appropriate to give
significant weight to their positions.

79 In Grace 2008, supra, and Grace 2010, supra, 1 indicated that a Settlement Agreement entered into with
Representative Counsel that contains third party releases is fair and reasonable where the releases are necessary and
connected to a resolution of claims against the debtor, will benefit creditors generally and are not overly broad or offensive to

public policy.

80 In this particular case, I am satisfied that the releases are necessary and connected to a resolution of claims against the
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Applicants.

81  The releases benefit creditors generally as they reduces the risk of litigation against the Applicants and their directors,
protect the Applicants against potential contribution claims and indemnity claims by certain parties, including directors,
officers and the HWT Trustee; and reduce the risk of delay caused by potentially complex litigation and associated depletion
of assets to fund potentially significant litigation costs.

82  Further, in my view, the releases are not overly broad or offensive to public policy. The claims being released
specifically relate to the subject matter of the Settlement Agreement. The parties granting the release receive consideration in
the form of both immediate compensation and the maintenance of their rights in respect to the distribution of claims.

Clause H.2

83  The second aspect of the Settlement Agreement that is opposed is the provision known as Clause H.2. Clause H.2
provides that, in the event of a bankruptcy of the Applicants, and notwithstanding any provision of the Settlement
Agreement, if there are any amendments to the BIA that change the current, relative priorities of the claims against the
Applicants, no party is precluded from arguing the applicability or non-applicability of any such amendment in relation to
any such claim.

84  The Noteholders and UCC assert that Clause H.2 causes the Settlement Agreement to not be a “settlement” in the true
and proper sense of that term due to a lack of certainty and finality. They emphasize that Clause H.2 has the effect of
undercutting the essential compromises of the Settlement Agreement in imposing an unfair risk on the non-employee
creditors of NNL, including NNI, after substantial consideration has been paid to the employees.

85  This position is, in my view, well founded. The inclusion of the Clause H.2 creates, rather than eliminates, uncertainty.
It creates the potential for a fundamental alteration of the Settlement Agreement.

86  The effect of the Settlement Agreement is to give the Former and LTD Employees preferred treatment for certain
claims, notwithstanding that priority is not provided for in the statute nor has it been recognized in case law. In exchange for
this enhanced treatment, the Former Employees and LTD Beneficiaries have made certain concessions.

87  The Former and LTD Employees recognize that substantially all of these concessions could be clawed back through
Clause H.2. Specifically, they acknowledge that future Pension and HWT Claims will rank pari passu with the claims of
other ordinary unsecured creditors, but then go on to say that should the BIA be amended, they may assert once again a

priority claim.

88  Clause H.2 results in an agreement that does not provide certainty and does not provide finality of a fundamental
priority issue.
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89  The Settlement Parties, as well as the Noteholders and the UCC, recognize that there are benefits associated with
resolving a number of employee-related issues, but the practical effect of Clause H.2 is that the issue is not fully resolved. In
my view, Clause H.2 is somewhat inequitable from the standpoint of the other unsecured creditors of the Applicants. If the
creditors are to be bound by the Settlement Agreement, they are entitled to know, with certainty and finality, the effect of the
Settlement Agreement.

90 Itis not, in my view, reasonable to require creditors to, in effect, make concessions in favour of the Former and LTD
Employees today, and be subject to the uncertainty of unknown legislation in the future.

91  One of the fundamental purposes of the CCAA is to facilitate a process for a compromise of debt. A compromise
needs certainty and finality. Clause H.2 does not accomplish this objective. The inclusion of Clause H.2 does not recognize
that at some point settlement negotiations cease and parties bound by the settlement have to accept the outcome. A
comprehensive settlement of claims in the magnitude and complexity contemplated by the Settlement Agreement should not
provide an opportunity to re-trade the deal after the fact.

92  The Settlement Agreement should be fair and reasonable in all the circumstances. It should balance the interests of the
Settlement Parties and other affected constituencies equitably and should be beneficial to the Applicants and their

stakeholders generally.

93 It seems to me that Clause H.2 fails to recognize the interests of the other creditors of the Applicants. These creditors
have claims that rank equally with the claims of the Former Employees and LTD Employees. Each have unsecured claims
against the Applicants. The Settlement Agreement provides for a transfer of funds to the benefit of the Former Employees
and LTD Employees at the expense of the remaining creditors, The establishment of the Payments Charge crystallized this
agreed upon preference, but Clause H.2 has the effect of not providing any certainty of outcome to the remaining creditors.

94  1do not consider Clause H.2 to be fair and reasonable in the circumstances.

95  Inlight of this conclusion, the Settlement Agreement cannot be approved in its current form.

96  Counsel to the Noteholder Group also made submissions that three other provisions of the Settlement Agreement were
unreasonable and unfair, namely:

(i) ongoing exposure to potential liability for pension claims if a bankruptcy order is made before October 1, 2010;

(i) provisions allowing payments made to employees to be credited against employees’ claims made, rather than from
future distributions or not to be credited at all; and

(iii) lack of clarity as to whether the proposed order is binding on the Superintendent in all of his capacities under the
Pension Benefits Act and other applicable law, and not merely in his capacity as Administrator on behalf of the Pension
Benefits Guarantee Fund.
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97  The third concern was resolved at the hearing with the acknowledgement by counsel to the Superintendent that the
proposed order would be binding on the Superintendent in all of his capacities.

98  With respect to the concern regarding the potential liability for pension claims if a bankruptcy order is made prior to
October 1, 2010, counsel for the Applicants undertook that the Applicants would not take any steps to file a voluntary
assignment into bankruptcy prior to October 1, 2010. Although such acknowledgment does not bind creditors from
commencing involuntary bankruptcy proceedings during this time period, the granting of any bankruptcy order is preceded
by a court hearing, The Noteholders would be in a position to make submissions on this point, if so advised. This concern of
the Noteholders is not one that would cause me to conclude that the Settlement Agreement was unreasonable and unfair.

99  Finally, the Noteholder Group raised concerns with respect to the provision which would allow payments made to
employees to be credited against employees’ claims made, rather than from future distributions, or not to be credited at all. I
do not view this provision as being unreasonable and unfair. Rather, it is a term of the Settlement Agreement that has been
negotiated by the Settlement Parties. I do note that the proposed treatment with respect to any payments does provide
certainty and finality and, in my view, represents a reasonable compromise in the circumstances.

Disposition

100 I recognize that the proposed Settlement Agreement was arrived at after hard-fought and lengthy negotiations. There
are many positive aspects of the Settlement Agreement. I have no doubt that the parties to the Settlement Agreement consider
that it represents the best agreement achievable under the circumstances. However, it is my conclusion that the inclusion of
Clause H.2 results in a flawed agreement that cannot be approved.

101 I am mindful of the submission of counsel to the Former and LTD Employees that if the Settlement Agreement were
approved, with Clause H.2 excluded, this would substantively alter the Settlement Agreement and would, in effect, be a
creation of a settlement and not the approval of one.

102  In addition, counsel to the Superintendent indicated that the approval of the Superintendent was limited to the
proposed Settlement Agreement and would not constitute approval of any altered agreement.

103 In Grace 2008, supra, 1 commented that a line-by-line analysis was inappropriate and that approval of a settlement
agreement was to be undertaken in its entirety or not at all, at para. 74. A similar position was taken by the New Brunswick
Court of Queen’s Bench in Wandlyn Inns Limited (Re) (1992), 15 C.B.R. (3d) 316 (N.B. Q.B.). I see no reason or basis to
deviate from this position.

104  Accordingly, the motion is dismissed.

105 In view of the timing of the timing of the release of this decision and the functional funding deadline of March 31,
2010, the court will make every effort to accommodate the parties if further directions are required.
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106

Finally, I would like to express my appreciation to all counsel and in person parties for the quality of written and oral

submissions.

Motion dismissed.

Footnotes

1

On March 25, 2010, the Supreme Court of Canada released the following: Donald Sproule et al. v. Nortel Networks Corporation et
al. (Ont.) (Civil) (By Leave) (33491) (The motions for directions and to expedite the application for leave to appeal are dismissed.
The application for leave to appeal is dismissed with no order as to costs./La requéte en vue d’obtenir des directives et la requéte
visant & accélérer la procédure de demande d’autorisation d’appel sont rejetées. La demande d’autorisation d’appel est rejetée;
aucune ordonnance n’est rendue concernant les dépens.):
<http://scc.lexum.umontreal.ca/en/news_release/2010/10-03-25.3a/10-03-25.3a.htmI>

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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For all relevant Canadian Abridgment Classifications refer to highest level of case via History.

Headnote

Corporations --- Arrangements and compromises — Under Companies’ Creditors Arrangement Act —
Miscellaneous issues

Debtor filed for protection under Companies’ Creditors Arrangement Act in May, 2001 — Plan under Act was not yet
advanced or approved -— In December, 2001 parent company of debtor discovered that 1996 registration of its general
security agreement as to assets and undertaking of debtor pursuant to Personal Property Security Act had expired in
February, 2001 — Until discovery parent company and other creditors had been operating on basis that parent company
was unsecured creditor as to its $220 million claim out of total of $300 million in unsecured claims — Other creditors
included secured creditors with respect to equipment who had registered purchase money security interests and who
claimed to be unsecured as to portion of their claims — Parent company brought motion for lifting of stay to permit it to
re-register general security agreement — Motion granted — Secured creditors did not demonstrate that they acquired
interest in debtor’s assets beyond their purchase money security interests as result of parent company’s period of
unperfection — Parent company was not claiming that it had anything but subordinate security interest to secured
creditors’ purchase money security interests — Parent company required to pay costs of all parties in connection with
request to re-register — Plan of arrangement to be adjusted to compensate other creditors for costs of parent company’s
six-month period of unperfection — Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 — Personal Property
Security Act, R.S.0. 1990, c. P.10, s. 30(6).

Personal property security --- Perfection of security interest — Registration — Miscellaneous issues

Debtor filed for protection under Companies’ Creditors Arrangement Act in May, 2001 — Plan under Act was not yet
advanced or approved — In December, 2001 parent company of debtor discovered that 1996 registration of its general
security agreement as to assets and undertaking of debtor pursuant to Personal Property Security Act had expired in
February, 2001 — Until discovery parent company and other creditors had been operating on basis that parent company
was unsecured creditor as to its $220 million claim out of total of $300 million in unsecured claims — Other creditors
included secured creditors with respect to equipment who had registered purchase money security interests and who
claimed to be unsecured as to portion of their claims — Parent company brought motion for lifting of stay to permit it to
re-register general security agreement — Motion granted — Secured creditors did not demonstrate that they acquired
interest in debtor’s assets beyond their purchase money security interests as result of parent company’s period of
unperfection — Parent company was not claiming that it had anything but subordinate security interest to secured
creditors’ purchase money security interests — Parent company required to pay costs of all parties in connection with
request to re-register — Plan of arrangement to be adjusted to compensate other creditors for costs of parent company’s
six-month period of unperfection — Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 — Personal Property
Security Act, R.S.0. 1990, c. P.10, s. 30(6).
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Farley J..
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1 PSiINet Inc. (Inc.) moved for permission to effect a registration of its General Security Agreement (GSA) as to the assets [ |

and undertaking of its Canadian subsidiary PSINet Ltd. (Ltd.) pursuant to s. 30(6) of the Personal Property Security Act |
(PPSA). Inc.’s 1996 registration expired February 19, 2001. Until evidence of a GSA was located in Ltd.’s minute books on
December 3, 2001, it appears that management in place at Inc. when Ltd. and related Canadian subsidiaries filed for
Companies’ Creditors Arrangement Act (CCAA) protection on May 31, 2001 was unaware of either the existence of a GSA,
its 1996 registration in Ontario under the PPSA or its expiry of registration. Stephanie O’Donnell, the Administrative
Assistant for International Affairs at Inc., had been advised in clear and unambiguous terms in FULL CAPS of the need for
Inc. to register when counsel reported to her in 1996. Apparently, there was no reminder or tickler system at Inc. Ms.
O’Donnell left Inc. in April, 2001. All that was found in Inc.’s files was a note on the file referring to the need to re-register.

2 Up until the “discovery” of December 3, 2001, Inc. and everyone else appear to have been operating as to Ltd. on the
basis that Inc. was an unsecured creditor as to its $220 million claim out of a total of $300 million of unsecured claims. There
were some secured creditors as to equipment whereby security interests were the subject of purchase money security interests
(PMSIs) registered.

3 Inc. only registered its GSA in Ontario. That means that it was unsecured as to assets outside Ontario vis-a-vis other
creditors (but not vis-avis Ltd.). When questioned today as to the percentage of value of assets in Ontario, the best ballpark
estimate was in excess of 80%. If Inc. is allowed to re-register its GSA then there will be a tremendous devaluation of the
expected dividends of the unsecureds. One would have to observe that while it is unfortunate for Inc. (and those claiming
through Inc.) that Inc. did not have in place any financial system in respect of providing for registration, it is also unfortunate
for any creditor dealing with Ltd. in the half year period to December, 2001, to be operating under the understanding as
fostered by Inc. that Inc.’s very significant creditor’s claim was unsecured. It is also interesting to note that Inc. has presented
its case today with one of the arguments being that the other creditors ought not to be the beneficiaries of a windfall; the other
side of that coin when looked at slightly at an angle is that Inc., if permitted to re-register, will be the recipient of a benefit
which it was not expecting to receive until the discovery of December 3, 2001 lit the lamp of hope.

4  Section 30(6) of the PPSA provides as follows:

Where security interest that is perfected by registration becomes unperfected and is again perfected by registration, the
security interest shall be deemed to have been continuously perfected from the time of the first perfection except that if a
person acquired rights in all or part of the collateral during the period when the security interest was unperfected, the
registration shall not be effective as against the person who acquired the rights during such period.

That section does not mention or allude to any concern that should be had as to the negligence of the party which leads to the
unperfection. Who is allowed to take advantage of the interim state of unperfection — it is only someone who “acquired
rights in all or part of the collateral during the [unperfection period]”. An unsecured creditor has no rights in the collateral at
any time by the very definition of being an unsecured creditor. See Yustin Construction Ltd., Re, [1986] O.J. No. 28 (Ont.
Bktcy.) at p. 10; Alan Schwartz, “Security Interests and Bankruptcy Priorities: A Review of Current Theories,” (1981)
Journal Legal Studies 1 at pp. 7-8.

5  Royal Bank argues that it may have taken a different tack on things prior to December 3rd, if it had known that Inc. had
a GSA and perforce if it had known that Inc. might assert a s. 30(6) “right”. Cisco essentially argued the same. Both these are
equipment financers as to whom there was a dispute as to whether they were unsecured as to a portion of their claims (i.e. |
that the value of their collateral was not sufficient to equal or exceed their claims). Cisco reached an agreement as to its claim
in the sense that in a three way stipulation approved by this court and the U.S. Bankruptcy Court it agreed to a $5 million |
U.S. payment with the balance of $15 million being the subject of an unsecured claim. Royal Bank has not agreed to any
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such split; its position is that it should be paid out its claim in full. Another creditor, Comdisco, regards its Lease Agreement
as a true lease giving it security without PPSA registration. However, it appears to have a fall back that if it is an unsecured
creditor, then it asserts that the unsecureds will be unfairly treated as they will receive no dividend if Inc. is permitted to
re-register (this overlooks that Inc. would remain unsecured as to any assets of Ltd. outside of Ontario, but as discussed,
given the 80% ballpark, that would roughly mean that the expected dividend would be cut by a factor of 5 and to the extent
that Ontario has more than 80%, that factor will climb). Jeffrey Shimigelsky and Judy Campbell are unsecured creditors to
the tune of $6 million. They also filed an affidavit which specifies that they have been directly prejudiced by Inc.’s
unawareness/indicating that it was an unsecured creditor. Their direct prejudice appears to be that they have expended money
on legal costs over the six month period in participating in the CCAA proceeding. At page 21 of his affidavit, Shimigelsky

states:

Over the past six months we have been led to the end of this process and were reasonably hopeful that there would be
some modest reward. I can say with some considerable certainty that had we received advice from our legal counsel
back in June of 2001 that there was a $300 million security package which would likely take all of the rewards
associated with the sale of the assets of PSINet Limited, that it is unlikely that we would have participated in the process
except modestly. Both Judy and I have spent some considerable time and legal costs in participating to date.

I have considerable sympathy for his position and appreciate his frustration. However, he does appear to be under the
impression (not unreasonably so) that Inc., if re-registration is permitted, will take all the available “pot” and leave nothing
for the unsecureds whereas, as discussed above, that would not be completely accurate. While the picture is not completely
black, it is a very, very dark shade of grey however. Secondly, he does forthrightly acknowledge that he and Campbell would
have “participated...modestly” in the process.

6  Paragraph 15 of the original CCAA Order granted by me provides inter alia that during the Stay Period (now continued
to date) “the right of any person...to assert, enforce or exercise any right...of...registration...be and is hereby restrained.”
Should the stay be lifted to allow registration of Inc.’s GSA under the PPSA? Inc. points to various cases where the courts
have lifted stays to allow for the filing of liens and similar relief: see Anvil Range Mining Corp., Re (1998), 3 C.B.R. (4th) 93
(Ont. Gen. Div. [Commercial List]) at p. 95; Re Olympia & York Developments Ltd. (1992), A.C.W.S.J. Lexus 38651 at
paras. 11-14; Inducon Development Corp., Re (1991), 8 C.B.R. (3d) 306 (Ont. Gen. Div.), at pp. 310-11; Woodward’s Ltd.,
Re (1993), 100 D.L.R. (4th) 133 (B.C. S.C.), at pp. 147-50; Canada (Minister of Indian Affairs & Northern Development) v.
Curragh Inc., [1994] 0J. No. 953 (Ont. Gen. Div. [Commercial List]) at para. 2.

7 It may well be that the re-registration provisions of the PPS4 need some looking at by the Legislature. This subject case
may be a catalyst for that. However, it does seem fair that “everyone” is presumed to know the state of the PPSA register and
it would appear as well the fact that the law permits an unperfected security claim to become re-perfected, subject only to the
limitations of s. 30(6).

8  Neither Royal Bank nor Cisco nor 360 Networks filed an affidavit. It would inappropriate for the court to assume that
they would have taken a different tack (and further that, if they had, they would have succeeded in either their negotiations or
in court if they had taken that different tack). That being said, one still has considerable sympathy for their concern and their
frustration.

9  However, with respect to estoppel, it would appear that Denning M.R.’s minority views in Brikom Investments Ltd. v.
Carr, [1979] 2 All ER. 753 (Eng. C.A.) (although possibly being accepted in England thereafter) have not ever been
accepted in Canada. See G.H. Fridman, The Law of Contract in Canada, (4th ed, Carswell) at pp. 142-3; Fort Frances
(Town) v. Boise Cascade Canada Ltd., [1983] 1 S.C.R. 171 (8.C.C.), at pp. 17-18 (of printout).

o8
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10  With respect to CCAA principles, Cisco asserts that Sharp-Rite Technologies Ltd., Re, [2000] B.C.J. No. 477 (B.C.
S.C. [In Chambers]) and its reasoning demonstrate that the stay ought not to be lifted relying on paras. 35 and 51. However, it
appears quite clear that the security documentation in place there bore absolutely no resemblance to the actual transaction —
see paras. 7-13. Under those circumstances, I do not see that Sharpe-Rite is of much assistance in the present situation. As
well, Algoma Steel Corp. v. Royal Bank (1992), 8 O.R. (3d) 449 (Ont. C.A.) and Landawn Shopping Centres Ltd. v. Harzena
Holdings Ltd., [1997] O.J. No. 4457 (Ont. Gen. Div. [Commercial List]) are both cases where the Plan had already been
approved; what we are dealing with here is prior to any Plan being advanced, let alone approved. See the previous cases
mentioned where a stay has been lifted to perfect an existing right (as opposed to pursuing a claim).

11 I do not see how Cisco (or Royal Bank) have demonstrated that they acquired some interest in assets outside their
PMSI as a result of Inc.’s period of unperfection, nor do I see that Inc. is claiming that it has anything but a subordinate
security interest to their PMSIs. In that regard, there seems to be nothing of assistance to Cisco or Royal Bank in Ziegel &
Denomme, The Ontario Personal Property Security Act Commentary and Analysis (1994, Canada Law Book) pp. 238-9.

12 Royal Bank proposes that I accept that the Monitor, PricewaterhouseCoopers Inc., (PWC) has been a representative of
the creditors so that s. 20(1)(b) of the PPSA be invoked so that the unperfected security interest of Inc. not be affected
vis-a-vis the Monitor. It relies on Richard H. McLaren, 2002 Annual Ontario Personal Property Security Act (Carswell) at p.
91; however, Professor McLaren gives no case or other jurisprudence to support his observation that a Monitor represents the
interests of the creditors in the same way that a trustee in bankruptcy, receiver or liquidator does. In these present
circumstances, and the terms of appointment, I do not see PWC in that role. Bramalea Inc. (Trustee of) v. KPMG (1999), 13
C.B.R. (4th) 195 (Ont. S.C.J. [Commercial List]) appears to turn on its particular circumstances; it also appears that the
monitor there was engaged prior to the CC44 amendments which made a monitor mandatory.

13 Nor do I see that it is appropriate to appoint an Interim Receiver pursuant to s. 47 of the BIA4 at the present time.

14  In the end result while I understand the frustration of the other creditors, I do not see that Inc. has put itself into a
position whereby it should be prevented from re-registering. However, that is a discretionary decision and it appears to me
that it would be just and reasonable to impose certain conditions as a prerequisite to that permission. Firstly it is obvious that
the cause of the problems in the imperfection has been Inc.; therefore Inc. should be responsible for everyone’s costs in
attending today to deal with its request to re-register, such costs are to be the reasonable solicitor-client costs to be paid
forthwith (I assume that Inc. will be able to agree on these costs without difficulty) so that they can be paid before January
31, 2002. Secondly I note that Limited is a wholly owned subsidiary of Inc. and that it and the other applicants were
described in the initial material as being part of the PSINet group headed by Inc. I also note Keith Halbert’s affidavit of
September 10, 2001 where he stated: “none of the applicants’ creditors hold general security over the assets of the applicants,
the proceedings of sale are expected to be sufficient for significant recovery by the applicants’ unsecured creditors.” It would
of course be difficult for any creditor of Ltd. to specify exactly how much costs (out of pocket, external legal and internal
time) Inc.’s unawareness during the six month period has cost them; certainly the “frustration cost” would be impossible to
measure. It would be wasteful to now constitute a separate claim process to determine what those costs were for any creditor.
I understand however that Ltd. has in hand two plan alternatives. It strikes me that the one which releases should now be
adjusted by a material (albeit relatively modest amount) in favour of the non-Inc. creditors as compensation for the aforesaid
costs. I trust that Inc. will be encouraging Ltd. to be “generous” in this regard so that, if the plan is in fact approved by the
requisite majorities (keeping in mind that this “generosity” may be of some assistance in that regard), the lack of an
appropriate adjustment will not become a factor in any sanction hearing.
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15  The stay is lifted to permit Inc. to register upon Inc. agreeing to such conditions above. [Inc. accepted those conditions
on January 16, 2002.]

16 It seems to me that Ltd. is proceeding diligently and in good faith to present a plan. In fact, it is proposed that a plan be
circulated by January 21, 2002 (there being at the present an “A” plan and a “B” plan depending on this decision; I do not see
that my requirement that one of these plans be adjusted to be a “C” plan would delay that filing given that this decision will
be available January 15, 2002). Therefore I see no reason to lift the stay to allow Royal Bank to proceed with its bankruptcy
petition. Royal Bank’s cross-motion is dismissed. Ltd.’s motion for the stay extension and ancillary relief is granted. I note
that a bankruptcy of Ltd. would take it outside the cross-border protocol with attendant problems in resulting cross-border
matters. Orders accordingly.

17  Stay extension granted to April 15, 2002.

Motion granted,

End of Document Copyright © Thomson Reuters Canada Limited or its Heensors (excluding individual court documents). All rights
reserved.
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