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FACTS:

1. As of February 21, 2022, Canada Fluorspar Inc., and Canada Fluorspar (NL) (hereinafter

referred to as the "Original Entities") were insolvent and were unable to meet its debt

obligations as they became due. As a result, PricewaterhouseCoopers Inc., in its capacity

as court-appointed receiver and manager of Bridging Finance Inc., and Bridging Income

Fund LP ("PWC") applied for an interim receivership order pursuant to s.47(1) of the

Bankruptcy and Insolvency Act, RSC 1985 c. B-3 (the "BIA") over substantially all the

assets and undertaking of the Original Entities, which order was issued by this Honourable

Court on the 21st day of February, 2022 (the "Interim Receivership Order"). Pursuant to

the Interim Receivership Order, Grant Thornton Limited ("GTL") was appointed as Interim

Receiver of all the assets and undertaking of the Original Entities, with the exception of

those assets and undertakings that were carved out of the receivership (defined therein

as the "Excluded Property").

2. On the 8th day of March 2022, GTL as Interim Receiver made an application to this

Honourable Court declaring that Canada Fluorspar Inc., Canada Fluorspar (NL) Inc., and

Newspar (hereinafter the "New Entities") were a company to which the CCAA applied

and requesting protection under the CCAA. As a result of that application, the Court

granted an initial CCAA Order on the 11th day of March 2022 (the "Initial CCAA Order")

and the Court subsequently granted the ARIO on the 18th day of March 2022. In both

orders, GTL was appointed and confirmed as CCAA Monitor.

3. In the Initial CCAA Order, this Honourable Court authorized the Monitor, on behalf of the

New Entities, to enter into a DIP Financing Agreement with the DIP Lenders referenced in

the Initial CCAA Order (the "DIP Lenders").

4. Following the 18th day of March 2022, the Monitor conducted a Sales and Investment

Solicitation Process ("SISP") as contemplated in the order of this Honourable Court issued

on the same day as the ARIO (the "SISP Order"). The activities of the Monitor in executing

the SISP during this period are outlined generally in the Monitor's Third, Fourth and Fifth

Report:.

5. On the 31st day of May 2022, the Monitor made an application to this Honourable Court

seeking an extension of the stay period until the 2nd day of September 2022 and amending

the SISP procedures to extend the dates of the Phase 2 Bid Deadline and each step
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thereafter in order to correspond with the CCAA stay period (the "Amended SISP Order").

The extension was requested to allow the Monitor to arrange the completion of a National

Instruments 43-101 Technical Report: with the expectation that it would assist in increasing

the purchase price for the New Entities' assets. The court granted these amendments by

Order dated the 10th day of June 2022.

6. As outlined in the Monitor's Fifth Report, the Monitor received multiple bids for the New

Entities' assets through the SISP process. The Monitor made a recommendation to the

DIP Lenders as to its preferred choice with respect to the bids received. The DIP Lenders

supported the Monitor's recommendation, and the Monitor therefore notified the

successful bidder (the "Successful Bidder") on August 18, 2022.

7. On the 30th day of August 2022, this Honourable Court issued the 2nd Amended ARIO

extending the CCAA stay period until the 17th day of October 2022 and amended the SISP

procedures in order to allow time to (i) complete the SISP; (ii) enter into a definitive

agreement with the Successful Bidder; and (iii) obtain court approval.

8. As outlined in the Monitor's Fifth Report, the Monitor completed the SISP and awarded,

with the consent and the agreement of the DIP Lenders, the sale of the New Entities'

assets to the Successful Bidder.

9. As outlined in the Monitor's Sixth Report, the Monitor and the New Entities worked

diligently to complete the definitive agreement. However, the Successful Bidder failed to

top up the agreed upon deposit as required by the SISP, and therefore failed to complete

a key deadline as outlined in the SISP. As a result of this material adverse change, the

agreement with the Successful Bidder was then terminated and the Monitor filed with this

Honourable Court a Material Adverse Change Report.

10. On the 12th day of October 2022, this court issued the 3rd Amended ARIO extending the

CCAA stay period until the 26th day of February, 2023 to allow the senior secured creditors

and the DIP Lenders time to determine next steps as it related to the New Entities' assets,

including the possibility of another SISP or a different type of sale or liquidation process.

11. Following the 12th day of October 2022, the Monitor and the Company worked diligently

to solicit bids from parties that previously submitted proposals during the SISP. As of
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January 26, 2023, the Monitor selected, and the DIP Lenders approved a new successful

bidder (the "Purchaser").

12. On the 13th day of February 2023, the Monitor entered into a Letter of Intent with the

Purchaser.

13. On the 21 st day of February 2023, this court issued the 4th Amended ARIO extending the

CCAA stay period until the 31st day of May, 2023 to allow (i) the Purchaser to complete its

due diligence (ii) enter into a definitive agreement; and (iii) obtain court approval.

14. On the 18th day of May, 2023, the court issued the 5th Amended ARID extending the CCAA

stay period until the 16th day of June, 2023 to allow the Purchaser (i) to complete the

definitive agreement and (ii) obtain court approval and close the transaction. In addition,

the court approved the addition of CFI Newspar Holdings Inc., to these proceedings (CFI

Newspar Holdings Inc., the Original Entities and the New Entities are hereinafter referred

to as "CFI").

15. On the 7th day of June, 2023, the court issued the Approval and Reverse Vesting Order

("ARVO") (i) approving the sale to the Purchaser and (ii) issuing the 6th Amended ARID

extending the CCAA stay period until the 31st day of October, 2023.

16. Pursuant to the ARVO, all the Excluded Liabilities, Claims and Encumbrances (except for

the Permitted Encumbrances) as defined in the Share Purchase Agreement between CFI

and the Purchaser were vested out to ResidualCo, being 92834, and 92834 was added

as an applicant in these CCAA proceedings.

17. On the 13th day of June, 2023 the share transaction with the Purchaser closed and the

sale proceeds were paid by the Purchaser to the Monitor.

18. On the 25th day of October, 2023, the court issued (i) the Claims Identification Order, (ii)

the 7th amendment to the ARIO extending the stay of proceedings until the 31st day of

March, 2024, (iii) the interim distribution of funds by the Monitor in an amount of

$14,100,000.00 as set out in the Monitor's Tenth Report; and (iv) approval of the activities,

fees and disbursements of the Monitor and its Legal Counsel.

19. On the 26th day of October 2023, the Monitor remitted the amount of $14,112,409.00 to

Bridging, which amount included outstanding interest due and owing.
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20. Since October, the Monitor has conducted the claims process as approved in the Claims

Identification Order. To date the Monitor has received 53 Pre-Filing Unsecured Claims, 3

Pre-Filing Priority Claims, 15 Pre-Filing Secured Claims, 10 Restructuring Unsecured

Claims, and 2 Restructuring Secured Claims, all as outlined in paragraphs 33-53 of the

Monitor's Eleventh Report. The Monitor has reviewed all claims filed by the claimants and

has responded to each claimant with an acceptance, disallowance and/or a distribution as

outlined in Appendix "F" to the Monitor's Eleventh Report.

21. At this time, the Monitor has determined that it is appropriate to proceed with the

distribution of the remaining funds in trust for the Company to priority claimants and

Bridging.

22. The Monitor has further determined that the assignment of 92834 into bankruptcy upon

the distribution of funds to the priority claimants and Bridging is necessary to wind up

92834 as the company will have no assets.

ISSUES:

23. . The issues before this Honourable Court are as follows:

(a) Whether the requested extension to the stay of proceedings should be granted;

(b) Whether the distribution of funds should be granted; and

(c) Whether the Monitor can make an assignment into bankruptcy of 92834

Newfoundland and Labrador Inc.

LAW AND ARGUMENT:

Whether the requested extension to the stay of proceedings should be granted.

24. The current stay period expires on the 31st day of March 2024. The Applicant is now

requesting an extension of the stay until the 30th day of June 2024.

25. Section 11.02(2) of the CCAA provides that a court has discretion to grant a requested

stay of proceedings, on any terms it may impose:
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11.02 (2) A court may, on an application in respect of a
debtor company other than an initial application, make an
order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any
period that the court considers necessary, all proceedings
taken or that might be taken in respect of the company
under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further
proceedings in any action, suit or proceeding against the
company; and

(c) prohibiting, until otherwise ordered by the court:, the
commencement of any action, suit or proceeding against the
company.

Reference: CCAA s, 11.02(2) [TAB 1]

26. The requested stay is necessary as it will allow the Monitor time to review and determine

any appeals to the Claims Identification Process, make an assignment into bankruptcy of

92834 and distribute any remaining funds.

27. Section 11.02 (3) of the CCAA outlines when a court should make an order to extend a

stay:

(3) The court shall not make the order unless

(a) the applicant satisfies the court that
circumstances exist that make the order appropriate;
and

(b) in the case of an order under subsection (2), the
applicant also satisfies the court that the applicant
has acted, and is acting, in good faith and with due
diligence.

Reference: CCAA s., 11.02(3) [TAB 2]

28. The Applicant submits that the request is appropriate in these circumstances, as it will

allow for the necessary time needed to review and determine any appeals to the Claims

Identification Process, make an assignment into bankruptcy of 92834 and distribute any

remaining funds.

29. Further, the Applicant has acted in good faith and with due diligence throughout these

CCAA proceedings.
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30. In Harte Gold Corp (Re), 2022 ONSC 653, the Ontario Supreme Court of Justice

discussed the test for extending a stay of proceedings under s. 11.02 of the CCAA.

The current stay period expires on January 31, 2022. Under
s. 11.02 of the CCAA, the court may grant an extension of a
stay of proceedings where: (a) circumstances exist that
make the order appropriate; and (b) the debtor company
satisfies the court that it has acted, and is acting, in good
faith and with due diligence.

Harte Gold is seeking to extend the stay period to and
including March 29, 2022 to allow it to proceed with the
closing of the Silver Lake transaction, while at the same time
preserving the status quo and preventing creditors and
others from taking any steps to try and better their positions
in comparison to other creditors.

No creditors are expected to suffer material prejudice as a
result of the extension of the stay of proceedings. Harte
Gold is acting in good faith and will continue to pay its post-
filing obligations in the ordinary course. As detailed in Harte
Gold's cash flow forecast, it is expected to have sufficient
liquidity to continue its operations during the contemplated
extension of the stay.

For these reasons the stay is extended to March 29, 2022

Reference: Harte Gold Corp (Re), 2022 ONSC 653 at paragraphs
87-90 [TAB 3]

31. As noted above, the Monitor requires additional time to review and determine any appeals

to the Claims Identification Process, make an assignment into bankruptcy of 92834 and

distribute any remaining funds.

32. No creditors will suffer material prejudice as a result of the extension.

33. The Monitors Receipts and Disbursements attached as Exhibit "H" to the Monitor's

Eleventh Report confirms that the Company will have sufficient liquidity throughout the

stay period and therefore supports the requested extension of the stay of proceedings in

the within matter.

Whether the distribution of funds should be granted.

34. The Monitor seeks a distribution order for the following reasons:
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(a) Substantially all of the assets of CFI have been sold;

(b) The Claims Identification Process has been completed by the Monitor and it has

received 53 Pre-Filing Unsecured Claims, 3 Pre-Filing Priority Claims, 15 Pre-

Filing Secured Claims, 10 Restructuring Unsecured Claims, and 2 Restructuring

Secured Claims, all as outlined in paragraphs 33-53 of the Monitor's Eleventh

Report. The Monitor has reviewed all claims filed by the claimants and has

responded to each claimant with an acceptance, disallowance and/or a distribution

as outlined in Appendix "F" to the Monitor's Eleventh Report; and

(c) Bridging is the senior secured creditor and any surplus funds would be due to

Bridging pursuant to its security;

(d) No material prejudice will result to creditors from the approval of the proposed

distribution order.

35. The Monitor relies on the statements set out in the Monitor's Eleventh Report at

paragraphs 33-64.

36. In addition, the proposed distribution calculation is set out in paragraph 54 of the Monitor's

Eleventh Report.

37. In Nortel Networks Corp, Re, the Ontario Superior Court discussed distributions to

creditors in CCAA proceedings:

[53] I first note that the CCAA makes no provision as to how money
is to be distributed to creditors. This is not surprising taken that
plans of reorganization do not necessarily provide for payments to
creditors and taken that the CCAA does not expressly provide for a
liquidating CCAA process. There is no provision that requires
distributions to be made under a plan of arrangement.

[54] A court has wide powers in a CCAA proceeding to do what is
just in the circumstances. Section 11(1) provided that a court may
make any order it considers appropriate in the circumstances.
Although this section was provided by an amendment that came
into force after Nortel filed under the CCAA, and [page242]
therefore by the amendment the new section does not apply to
Nortel, it has been held that the provision merely reflects past
jurisdiction. In Century Services, Deschamps J. stated [at paras. 65,
67-68]:

memorandum of fact and law (cfi)- (final January 23 2023)



-9-

I agree with Justice Georgina R. Jackson and Professor Janis Sarra
that the most appropriate approach is a hierarchical one in which
courts rely first on an interpretation of the provisions of the CCAA
text before turning to inherent or equitable jurisdiction to anchor
measures taken in a CCAA proceeding (see G. R. Jackson and J.
Sarra, "Selecting the Judicial Tool to get the Job Done: An
Examination of Statutory Interpretation, Discretionary Power and
Inherent Jurisdiction in Insolvency Matters", in J. P. Sarra, ed.,
Annual Review of Insolvency Law 2007 (2008), 41, at p. 42). The
authors conclude that when given an appropriately purposive and
liberal interpretation, the CCAA will be sufficient in most instances
to ground measures necessary to achieve its objectives (p. 94).

The initial grant of authority under the CCAA empowered a court
"where an application is made under this Act in respect of a
company ... on the application of any person interested in the
matter..., subject to this Act, [to] make an order under this section"
(CCAA, s. 11 (1)). The plain language of the statute was very broad.

In this regard, though not strictly applicable to the case at bar, I note
that Parliament has in recent amendments changed the wording
contained in s. 11(1), making explicit the discretionary authority of
the court under the CCAA. Thus in s. 11 of the CCAA as currently
enacted, a court may, "subject to the restrictions set out in this Act,

make any order that it considers appropriate in the
circumstances" (S.C. 2005, c. 47, s. 128). Parliament appears to
have endorsed the broad reading of CCAA authority developed by
the jurisprudence.

[55] I note also that payments to creditors without plans of
arrangement or compromises are often ordered. In Timminco Ltd.
(Re), [2014] O.J. No. 3270, 2014 ONSC 3393 (S.C.J.), Morawetz J.
noted, at para. 38, that the assets ofTimminco had been sold and
distributions made to secured creditors without any plan and with
no intention to advance a plan. In that case, there was a shortfall to
the secured creditors and no assets available to the unsecured
creditors. The fact that the distributions went to the secured
creditors rather than to an unsecured creditor makes no difference
to the jurisdiction under the CCAA to do so.

[56] In AbitibiBowater Inc. (Re), [2009] Q.J. No. 19125, 2009 QCCS
6461 (Sup. Ct), Gascon J.C.S. (as he then was) granted a large
interim distribution from the proceeds of a sale transaction to senior
secured noteholders ("SSNs"). The bondholders opposed the
distribution on the same grounds as advanced by the bondholders
in this case [at paras. 56-58]: [page243]

Reference: Nortel Networks Corp, Re 2014 ONSC 4777, at
paragraphs 53-55 [TAB 4]
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38. In this case, the Applicant submits that it is reasonable and appropriate for this Honourable

Court to exercise its discretion and approve the distributions.

39. Similar orders have been made in other CCAA proceedings.

Reference: AbitibiBowater, (Re) 2009 CarswellQue 14224, at
paragraph 71 [TAB 5]

Reference: Re Windsor Machine & Stamping Ltd., 2009
CarswellOnt 4505 [TAB 6]

40. For the reasons outlined above, the Monitor is of the opinion that the proposed interim

distribution order as outlined in the Monitor's Eleventh Report is fair and reasonable in the

circumstances.

Whether the Monitor can bankrupt 92834 Newfoundland and Labrador Inc.

41. The Monitor is requesting approval to make an assignment into bankruptcy of 92834.

92834 will have no assets at the time of the assignment into bankruptcy.

42. In addition, Bridging has informed the Monitor, that it intends to pursue litigation in relation

to potential claims against Ares Strategic Mining Inc., and the former directors and officers

of CFI. As outlined in the Monitor's Eleventh Report, any recovery from these potential

claims would be for the sole benefit of Bridging. As such, the Monitor has declined to

pursue any such claims. The Monitor understands that Bridging intends to make an

application to this Honourable Court to approve a motion for Bridging to pursue these

claims pursuant to section 38 of the BIA, following the assignment into bankruptcy of

92834. The Monitor does not object to the proposed section 38 action by Bridging.

43. In order to proceed with the assignment into bankruptcy of 92834, the Monitor requires

that the stay of proceedings be lifted.

44. In Ted Leroy Trucking [Century Services] Ltd., Re, the Supreme Court of Canda stated

that the CCAA confers on a supervising judge a broad discretionary jurisdiction to lift the

stay of proceedings of an ongoing CCAA restructuring to allow a debtor company to make

an assignment under the BIA.

[1 ] For the first time this Court is called upon to directly interpret the
provisions of the Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-36 ("CCAA"). In that respect, two questions are raised.
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The first requires reconciliation of provisions of the CCAA and the
Exc/'se Tax Act, R.S.C. 1985, c. E-15 ("ETA"}, which lower courts

have held to be in conflict with one another. The second concerns
the scope of a court's discretion when supervising reorganization.
The relevant statutory provisions are reproduced in the Appendix.
On the first question, having considered the evolution of Crown
priorities in the context of insolvency and the wording of the various
statutes creating Crown priorities, I conclude that it is the CCAA and
not the ETA that provides the rule. On the second question, I
conclude that the broad discretionary jurisdiction conferred on the
supervising judge must be interpreted having regard to the remedial
nature of the CCAA and insolvency legislation generally.
Consequently, the court had the discretion to partially lift a stay of
proceedings to allow the debtor to make an assignment under the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"Y I would
allow the appeal.

Reference Ted Leroy Trucking [Century Services Ltd] (Re), 2010
SCC 60, at paragraph 1 [TAB 7]

45. The Supreme Court of Canda further outlined in Ted Leroy Trucking [Century Services]

Ltd., Re, the primary consideration that a court must take when deciding to lift a stay of

proceedings;

[75] The question remains whether the order advanced the
underlying purpose of the CCAA. The Court of Appeal held that it
did not because the reorganization efforts had come to an end and
the CCAA was accordingly spent. I disagree.

Reference Ted Leroy Trucking [Century Services Ltd] (Re), 2010
SCC 60, at paragraph 75 [TAB 7]

46. In addition, the Supreme Court of Canada confirmed that it was well established that

efforts to reorganize under the CCAA can be terminated to life the stay of proceedings.

[71] It is well-established that efforts to reorganize under the CCAA
can be terminated and the stay of proceedings against the debtor
lifted if the reorganization is "doomed to failure" (see Chef Ready,
at p. 88; Philip's Manufacturing Ltd., Re (1992), 9 C.B.R. (3d) 25
(B.C. C.A.), at paras. 6-7). However, when an order is sought that

does realistically advance the CCAA's purposes, the ability to make
it is within the discretion of a CCAA court.

Reference Ted Leroy Trucking [Century Services Ltd] (Re), 2010
SCC 60, at paragraph 75 [TAB 7]

47. In Ivaco Inc., Re, the Ontario Court of Appeal outlined factors to consider when lifting the

stay of proceedings.
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[76] Therefore, I do not accept the Superintendent's unfairness
argument. Also, in my view, numerous considerations supported
the motions judge's decision to lift the stay and permit the
bankruptcy petitions to proceed. These considerations include the
following:

• The CCAA proceedings are spent. There are no entities to
reorganize and no further compromises can be negotiated between
the Companies and their creditors. There remains only a pool of
money to distribute. The BIA is the regime Parliament has chosen
to effect this distribution.

• The petitioning creditors have met the technical requirements for
bankruptcy. And their desire to use the BIA to alter priorities is a
legitimate reason to seek a bankruptcy order. See for example Bank
of Montreal v. Scott Road Enterprises Ltd. (1989), 57 D.L.R. (4th)
623 (B.C. C.A.), at 627, 630-631; Harrop of Milton Inc., Re (1979),
22 O.R. (2d) 239 (Ont. Bktcy.), at 244-245.

• The Superintendent and the QPC agreed to the CCAA process.
They recognized that it benefittecf the pension claimants. Thus, they
did not oppose either the pension stay order or the sale to Heico.
They did not ask to have the deemed trusts satisfied or an amount
to satisfy them set aside, though they knew that bankruptcy was
pending. They likely recognized that if they had insisted on a
segregation order, the other creditors may not have agreed to the
sale. It is now too late for the Superintendent and the QPC to ask
for relief that they never sought during the entire CCAA process.

• The motions judge would have gone beyond his role as a referee
in the CCAA proceedings if he had given effect to the
Superintendent's claim. The Superintendent wants to jump ahead
of all the other creditors by obtaining an extraordinary payment at
the end of a long CCAA process. If the motions judge had ordered
this payment, he would have upset the ground rules that all
stakeholders agreed to and that he supervised for over two years.

[77] The motions judge took into account the likely result of the
Superintendent's claims if the Companies are put into bankruptcy.
He recognized that bankruptcy would potentially reverse the priority
accorded to the pension claims outside bankruptcy. Nonetheless,
having weighed all the competing considerations, he exercised his
discretion to lift the stay and permit the bankruptcy petitions to
proceed. In my view, he exercised his discretion properly. I would
not give effect to this ground of appeal.

Reference Ivaco Inc., Re, 2006 CarswellOnt 6292 at paragraphs
76 and 77 [TABS]
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48. In the case at hand, the Applicant submits that temporarily lifting the stay of proceedings

and permitting the Monitor to make an assignment into bankruptcy of 92834 advances the

purposes of the CCAA. The Applicant provides the following reasons;

(a) The Monitor is proposing to distribute 92834's estate in accordance with the

Monitor's Eleventh Report. Upon the distribution, 92834 will not have any assets,

and the filing of the assignment will provide the necessary wind-up. Similarly, to

Ivaco, this case has been a liquidating CCAA proceeding.

(b) Prolonging the CCAA proceeding would incur unnecessary costs. 92834 will not

be the beneficiary of any increased assets as time continues under the CCAA

proceeding. As such, further costs would be incurred to the detriment of 92834's

creditors, and prolonging the CCAA proceeding would therefore be prejudicial to

the creditors.

(c) 92384 has met the technical requirements for bankruptcy, and its desire to use the

BIA is a legitimate reason to seek a bankruptcy order.

(d) 92834 does not foresee any creditors opposing the bankruptcy order. In fact, the

senior secured creditor, Bridging, is supporting the bankruptcy order, such that

potential claims can be assigned to it under section 38 of the BIA.

49. For the reasons outlined above, the Monitor is of the opinion that lifting the stay of

proceedings is necessary in order to assign 92834 into bankruptcy.
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CONCLUSION

50. The Applicant respectfully requests that this Honourable Court grant the Orders attached

to the within Application.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

DATED at the City of St. John's, in the Province of N^oun^llqhd and Labrador, thisi

January, 2024.

TO:

day of

Whos^l
5th Floi J

10FortVVilliam Place
St.John\s,NLA1C5X4

3D Centre

Supreme Court of Newfoundland & Labrador
General Division (In Bankruptcy)
P.O. Box 937

313 Duckworth Street
St. John's, NLA1C5M3

AND TO: The Service List attached as Schedule "A" to the Application
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11.02

Canada Federal Statutes
Companies' Creditors Arrangement Act

Part II — Jurisdiction of Courts (ss, 9-18,5)

Most Recently Cited m;Harte Gold Corp. (Re) , 2022 ONSC 653, 2022 CarsweUOnt 1698 | (Ont, S.C.J,

[Commercial List], Feb 4, 2022)

R.S.C. 1985, c, 0-36, s, 11.02

S 11.02

• Currency

11.02

11.02(l)Stays, etc. — initial application

A court may, on an initial application in respect of a debtor company, make an order on any terms that it may impose, effective

for the period that the court considers necessary, which period may not be more than 10 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the company

under the Bankiiiplcy and Insolvency Act or the Windmg-iip and Resiriicturing Act',

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against tlie

company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the

company.

ll,02(2)Stays, etc, — other than initial application

A court may, on an application in respect of a debtor company other than an initial application, make an order, on any terms

that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings taken

or that might be taken in respect of the company under an Act referred to in paragraph (l)(a);

(b) restraining, until otherwise ordered by Uie court, further proceedings in any action, suit or proceeding against the

company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the

company,

11.02(3)Burden of proof on application

The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make tlie order appropriate; and

(b) in the case of an order under subsection. (2), the applicant also satisfies the court that the applicant has acted, and is

acting, in good faith and with due diligence.

11.02(4)RestricHon
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S 11.02

Currency

11.02

ll.02(l)Stays, etc. —initial application

A court may, on an initial application in respect of a debtor company, make an order on any terms that it may impose, effective

for the period that the court considers necessary, which period may not be more than 10 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken, in respect of the company

under fee Sanki'uplcy and Insolvency Act or the Winding-up and Resimctw'ing Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the

company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the

company.

ll,02(2)Stays, etc, — other than initial application

A court may, on an application in respect of a debtor company other than an initial application, make an order, on any terms

that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings taken

or that might be taken in respect of the company under an Act referred to in paragraph (l)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the

company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the

company,

11.02(3)Burden of proof on application

The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted, and is

acting, in good faith and with due diligence.

U.02(4)Restriction
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Penny J.:

1 This is a motion by Harte Gold for an approval and reverse vesting order involving the sale ofHarte Gold's mining enterprise

to a strategic purchaser (that is, an entity in the gold mining business) and for an order extending the stay and expanding the

Monitor's powers to include new entities to be created for the purposes of implementing Harte Gold's proposed restructuring.

There was no opposition to the relief sought. All those who appeared at the hearing supported approval of the transaction.

2 Following the conclusion of oral submissions on Friday, January 28, 2022,1 issued the orders sought with written reasons

to follow. These are the reasons.

Background

3 Harte Gold is a public company incorporated under the Business Corporations Act (Onlario). Prior to January 17, 2022, its

shares publicly traded on the Toronto Stock Exchange, Frankfurt Stock Exchange and over-the-counter. Harte Gold operates a

gold mine located in northern Ontario within the Sault Ste. Marie Mining Division and approximately 30 km north of the town



of White River. This mine, referred to as the Sugar Loaf Mine, produces gold bullion. Harte Gold has a total of 260 employees

on payroll, as well as 19 employees retained through various agencies. Harte Gold's payroll obligations are current.

4 Of some importance to the form of transaction proposed in this case, involving an approval and reverse vesting order

(RVO), is the fact that Harte Gold has 12 material permits and licenses that are required to maintain its mining operations, 24

active work permits and licenses that allow the performance of exploration work on various parts of the Sugar Loaf property

and many other forest resource licenses, fire pemiits and the like, all necessary in one way or another to Harte Gold's continued

operations. Harte Gold also has 513 mineral tenures, consisting of three freehold properties, seven leasehold properties, 468

mineral claims and 35 additional tenures. The transfer of these permits and licenses etc. would involve a complex transfer or

new application process of iadeterminate risk, delay and cost,

5 It is also important to note that Harte Gold is party to an Impact Benefits Agreement dated April 2018 between Harte

Gold and Netmizaaggamig Nishnaabeg First Nation.

6 Harto Gold has two primary secured creditors. They are: a numbered company (833) owned by Silver Lake Resources

Limited (an Ausb'alian gold mine company). 833 is a very recent assignee of significant secured debt from BNPP; and, AHG

Jersey Limited (AHG is part of the Appian group). Appian entities are also counterparties to a number of offtake agreements

under which Harte Gold sells gold in exchange for prices determined by a pricing formula tied to the London bullion market.

Orion is, similarly, a counteqiarty to additional offtake agreements. BNPP, following the assignment of its secured debt, has

retained additional obligations in respect of certain hedging arrangements provided to Harte Gold. Harte Gold also has a number

of trade and other unsecured creditors who are owed an estimated $7.5 million for pre-filing obligations and further amounts

for services rendered post-flling.

7 At the time of its initial application to the court, Harte Gold's assets were valued at $163.8 million. Its liabilities were

valued at $ 166,1 million. On a balance sheet basis, therefore, Heart Gold was insolvent.

8 Since about 2019, Harte Gold has been pursuing a number of measures to address a growing liquidity problem, a problem

only exacerbated by the Covid-19 pandemic. Despite these efforts, in 2020 Harte Gold was obliged to seek agreement from

its prime lender, BNPP, to defer debt payments and to seek a forbearance from enforcement ofBNPP's security. In May 2021,

Harte Gold initiated a strategic review of options to achieve the desired liquidity and to fund the acquisition of new capital.

Harte Gold appointed a strategic committee of its board and, shortly tliereafler, a special committee of independent directors.

The special committee retained FTI as financial advisor (FTI was subsequently appointed Monitor by this Court) and developed

a plan to attract new capital through g potential sale.

9 This prefiling strategic process involved approaching over 250 potential buyers. 31 of these entities executed confidentiality

agreements; 28 of those conducted due diligence through Harte Gold's virtual data room, Harte Gold received four nonbinding

expressions of interest but, by the bid deadline in September 2021, no binding offers had been received.

10 In the aftermath of this unsuccessful process, Silver Lake througli 833 acquired BNPP's debt and advanced a proposal

to acquire Harte Gold's operations by way of a credit bid and to provide interim financing in connection with any proceedings

under the CCAA. An initial order under the CCAA issued from this Court on December 7,2021.

11 In the midst of this process, Harte Gold received a competing proposal to make a credit bid from Harte Gold's second

secured creditor, Appian. As a result of these developments, Harte Gold resolved to conduct a further (albeit brief, given the

extensive process that had just been completed) sale and investment solicitation process, this time with a stalking horse bid.

Further competing proposals took place between Silver Lake and Appian over who would be the stalking horse bidder. As a

result of this process, the stalking horse bid of Silver Lake was significantly improved. Appian was then content to let Silver

Lake's credit bid form the basis of the SISP. I approved this process in an order dated December 20, 202 1.

12 The Monitor provided a new solicitation notice to a total of 48 known and previously unknown potential bidders (other

than Silver Lake and Appian). None of the potentially interested parties signed a confidentiality agreement or requested access

to the data room.



13 Only one competing bid was received — a further credit bid from Appian with improved conditions over those proposed

by Silver Lake, Ultimately, all parties agreed that the responding commitment from Silver Lake which was at least as favourable

to stalceholders as the Appian bid would be, in effect, the prevailmg and wimiing bid.

14 This took the fonn of a Second Amended and Restated Subscription Agreement (SARSA) with 833, the actual purchaser.

The improved temis were: (a) the assumption by the purchaser ofHarte Gold's office lease at 161 Bay Street in Toronto; (b)(i)

the proviso that the $10 million cap on payment of cure costs and pre-filing trade creditors does not apply to the assumption

ofpost-filing trade creditor obligations; and (ii) all amounts owing by Harte Gold to any of the Appian parties are subject to

a settlement agreement between 833 Ontario, Silver Lake and Appian and excluded from the prefiling cure costs; and, (c) the

undertaking to pay an additional cash deposit of US$1,693,658.72, equivalent to approKimately 5% of the Appian indebtedness.

15 In broad brush terms, the Silver Lake/K33 purchase is structured as a reverse vesting order. The transaction will involve:

• die cancellation of all Harte Gold shares and the issue of new shares to the purchaser

• payment by the purchaser of all secured debt

• payment by the purchaser of virtually all prefiling trade amounts (estimated at $7.5 million but with a $10 million cap)

and postfiling trade amounts

• certain excluded contracts and liabilities being assigned to newly fanned companies which will, ultimately, be put into

bankruptcy. The excluded contacts and liabilities include a number of agreements involving ongoing or future services in

respect of which there is little if any money currently owed. They also include a number of contracts with Appian entities

and Orion, both of which support approval of the transaction The emplyment contracts of four terminated executives will,

however, be excluded liabilities, which will nullify the value of any termination claims, Notably, excluded liabilities does

not include regulatory or environmental liabilities to any government authority

• retaining on the payroll all but four employees (the four members of the executive team whose employment contracts

will be terminated), and

• releases, including of Harte Gold and its directors and officers, the Monitor and its legal counsel and Silver Lake and

its directors and officers.

There is no provision for any break fee. Nor is there a request for any form of sealing order.

16 I should add that the value of what the purchaser is paying for Harte Gold's business, including the secured debt, the pre

and postfiling trade amounts, interim financing and the like, totals well over $160 million.

Issues

17 There are three principal issues:

(1) Whether the proposed transaction should be approved, including the reverse vesting order transaction structure and

the form of the proposed release;

(2) Whether the stay should be extended; and,

(3) Whether the Monitor's mandate should be extended to included additional companies (newcos) being incorporated for

the purposes of executing the proposed transaction.

Analysis



18 Section 11 of the CCAA confers jurisdiction on the Court in the broadest of terms; "the court, on the application of any

person interested in (he matter, may, subject to the restrictions set out in this Act, on notice to any other person or without notice

as it may see fit, make any order that it considers appropriate in the circumstances".

19 Section 36( 1) of (he CCAA provides:

A debtor company in respect of which an order has been made under this Act may not sell or otherwise dispose of assets

outside the ordinary course of business unless authorized to do so by a court. Despite any requirement for shareholder

approval, mcluding one under federal or provincial law, the court may authorize the sale or disposition even if shareholder

approval was not obtained,

20 Section 36(3) of (he CCAA provides a non-exliaustive list of factors to be considered on a motion to approve a sale.

These include:

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their'opinion the sale or disposition would be more

beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their market value.

21 The s. 36(3) criteria largely correspond to the principles articulated in Royal Bank v. Soundair Corpl991 CanL.II

2727(ONCA) for the approval of the sale of assets in an insolvency scenario:

(a) whether sufficient effort has been made tu obtain the best price and dial the debtor lias not acted improvidently;

(b) the interests of all parties;

(c) the efficacy and integrity of the process by which offers have been obtained; and

(d) whether there has been unfairness in the working out of the process:

see Target Camicla Co. (Re.),2015 ONSC 1487, at paras. 14-17.

22 The purchase transaction for which approval is being sought in this case does not provide for a sale of assets but, rather,

provides for a "reverse vesting order" under which the purchaser will become the sole shareholder ofHarte Gold and certain

excluded assets, excluded contracts and excluded liabilities will be vested out to new companies incoiporated for that puipose.

23 In determining whether the transaction should be approved and the RVO granted, it is appropriate to consider:

(a) the statutory basis for a reverse vesting order and whether a reverse vesting order is appropriate in the circumstances;

and,

(b) the factors outlined in s. 36(3) of the CCAA, making provision or adjustment, as appropriate, for the unique aspects

of a reverse vesting transaction.

The Statutory Basis (Jurisdiction) for a Reverse Vesting Order



24 The first reverse vesting sale transaction appears to have been approved by this Court in Fiasco Energy (Re), (July

17, 2015), CV-15-10869-OOCL in the handwritten endorsement of Justice Wilton-Siegel. The use of the reverse vesting order

structure was not in dispute (indeed, ill most of the cases, reported and otherwise, there has been no dispute). Wilton-Siegel J.

found "the Court has authority under section 11 of the CCAA to authorize such transactions notwithstanding that the applicants

are not proceeding under s. 6(2) of the CCAA insofar as it is not contemplated that the applicants will propose a plan of

arrangement or compromise,"

25 A few dozen of these orders have been made since that time, mostly in a context where there was no opposition and

no obvious or identified unfairness arising from the use of the RVO structure. The frequency of applications based on court

approval of an RVO structure has increased significantly in the past few years.

26 More recently, two reverse vesting orders have been approved in contested cases and been considered by appellate courts

in Canada. 1 cite these two cases in particular because, being opposed and appealed, there tends to be a more in-depth analysis

of the issues than is usually the case in the context of unopposed orders.

27 In Arnmgemenl relci/ifi'i Ni'nuiska Lilhium Inc. 21120 QCCS 32 JS. at paras. 52 and 7 1 (leave to appeal to QCCA refused,

Arrungeinenl. iv.lalifa NmiKiska Lilhinni Inc., 2020 QCCA 1488; leave to appeal to SCC refused, Arrangement relatif a h'rincixkci

Lilliiiun Inc., 2021 CarswcllQue 4589), Justice Gouin of the Quebec Superior Court approved a reverse vesting transaction in

the face of opposition by a creditor. Following a nine day hearing, Gouin J. reviewed the context of the transaction in detail and

carefully analyzed the purpose and efficiency of the RVO in maintaining the going concern operations oftlie debtor companies.

He also found that the approval of the R.VO should be considered under s. 36 CCAA, subject to determining, for example:

• Whether suERcient efforts to get the best price have been made and whether the parties acted providently

• The efficacy and integrity of the process followed

• The interests of the parties, and

• Whether any unfairness resulted from tlie process.

Gouin J. considered that these criteria had been met and found the issuance of the RVO to be a valid exercise of his discretion,

concluding that it would serve to maximize creditor recoveries while maintaining the debtor companies as a going concern and

allowing an efficient transfer of the necessary permits, licences and authorizations to the purchaser.

28 In denying leave to appeal, the Quebec Court of Appeal noted that the CCAA judge found that "the terms 'sell or

otherwise dispose of assets outside the ordinary course of business' under subscclian 36(1) of the CCAA should be broadly

interpreted to allow a CCAA judge to grant innovative solutions such as RVOs on a case by case basis, in accordance with the

wide discretionary powers afforded the supervising judge pursuant to section 11 (X.'AA, as recognized by the Supreme Court

in Callidiis": Nemnskn QCCA. at para 19.

29 Similarly, in Quest University Canada (Re),, 2020 BC3C 1883, Justice Fitzpatrick of the British Columbia Supreme

Court extensively reviewed the caselaw related to a CCAA court's authority to grant a reverse vesting order. Fitzpatrick J. found

that the CC'AA provided sufficient authority to grant the reverse vesting order being sought, which was consistent "with the

remedial pmposes of the CCAA" and consistent with the Supreme Court of Canada's ruling on CCAA jurisdiction in 9354-9186

Quebec Inc. v. Callidus Capital Corp.,, 2020 SCC 10. She found, therefore, that the issue in each case is not whether the court

has sufTicieut jurisdiction but whether the relief is "appropriate" in the circumstances and stakeholders are treated as fairly and

reasonably as the circumstances permit.

30 In Quest, the debtor was in the process of putting forward a plan of compromise under the CCAA. It encountered resistance

from an unsecured creditor whose vote could potentially have prevented (he necessary creditor approval of the plan. The debtor

revised its approach, deleting all conditions precedent requiring creditor and court approval and proceeded with a motion for



the approval of an RVO to achieve what it was really after; that is, a sale of certain assets to a new owner with Quest continuing

as a going concern academic institution.

31 Fitzpatrick J. relied on Callidns to the effect that:

• Courts have long recognized that s. J 1 of the CCAA signals legislative endorsement of the "broad reading of CCAA

authority developed by the jurisprudence". On the plain wording of the provision, the jurisdiction granted by s. 11 is

constrained only by restrictions set out in the CCAA itself, and the requirement that the order made be "appropriate in

the circumstances"

• the CCAA generally prioritizes "avoiding the social and economic losses resulting from liquidation of an insolvent

. company"

• Wbere a party seeks an order relating to a matter that falls within the supervising judge's purview, and for which there

is no CCAA provision conferring more specific jurisdiction, s. 11 necessarily is the provision of first resort in anchoring

jurisdiction. As Blair J.A. put it in SteJco, s. 1 I "for the most part supplants the need to resort to inherent jurisdiction"

int1ieCX;AA context

• The exercise of die discretion under s. 11 must further the remedial objectives of the CCAA and be guided by the baseline

considerations of appropriateness, good faith, and due diligence

• Whether this discretion ought to be exercised in a particular case is a circumstance-specific inquiry that must balance the

various objectives of the CCAA. The supervising judge is best positioned to undertake this inquiry.

32 The SCC in Callidus made an important point in the context of the limits of broad discretion; all discretion has limits

and its exercise under s. 11 must accord with the objectives of the CCAA and other insolvency legislation in Canada. These

objectives include: providing for timely, efficient and impartial resolution of a debtor's insolvency; preserving and maximizing

the value of a debtor's assets; ensuring fair and equitable treatment of (he claims against a debtor; protecting the public interest;

and, in the context of a commercial insolvency, balancing the costs and benefits of restructuring or liquidating the company.

Further, the discretion under s. 11 must also be exercised in furtherance of three baseline considerations; (a) that the order sought

is appropriate in the circumstances, and (b) that the applicant has been acting in good faith and (c) with due diligence.

33 Ultimately, Fitzpatrick J. held that, in the complex and unique circumstances of that case, it was appropriate to exercise

her discretion to allow the RVO structure. Quest sought this relief in good faith and wliile acting with due diligence to promote

the best outcome for all stakeholders. She considered the balance between the competing interests at play and concluded that the

proposed transaction was unquestionably the fairest and most reasonable means by which the greatest benefit can be achieved

for the overall stakeholder group.

34 The British Columbia Court of Appeal refused leave to appeal, concluding that the appeal was not meritorious , also

noting that reverse vesting orders had been granted in other contested proceedings, namely Nemciskn. The BCCA also stated that

the reverse vesting order granted by Fitzpatrick J. "reHect[ed] precisely the type of intricate, fact-specific, real-time decision

making that inheres in judges supervising CCAA proceedings": Southern Star Developments Ltd. v. Quest University Canada,

2020 BCCA 364.

35 It is worthy of note that, mbothNeinaska and Quest, the 6ona./;a'es of the objectors were front and centre in the judicial

analysis and, in both cases, the motivations and objectives of the objectors were found suspect and inadequate.

36 The jurisdiction of the court to issue an RVO is frequently said to arise from s, 11 and s, 36(1) of'tlie CCAA. However,

the structure of the transaction employing an RVO typically does not involve the debtor 'selling or otherwise disposing of assets

outside the ordinary course of business', as provided in s. 36( 1). This is because the KVO structure is really a purchase of shares

of the debtor and "vesting out" from (he debtor to a new company, of unwanted assets, obligations and liabilities.



37 I am, therefore, not sure I agree with the analysis which founds jurisdiction to issue an RVO in s. 36( 1). But that can be left

for another day because I am wholeheartedly in agreement that s. 11, as broadly interpreted in the jurisprudence including, most

recently, CalUdus, clearly provides the court with jurisdiction to issue such an order, provided the discretion available under s,

11 is exercised in accordance with the objects and purposes of the CCAA. And it is for this reason that I also wholeheartedly

agree that the analytical framework of s. 36(3) for considering an asset sale transaction, even though s. 36 may not support a

standalone basis for jurisdiction in an RVO situation, should be applied, with necessary modifications, to an RVO transaction.

38 Given this context, however, I think it would be wrong to regard employment of the RVO structure in an insolvency

situation as the "norm" or somefliing Uiat is routine or ordinary course. Neither the BIA nor the CCAA deal specifically with

the use or application of an RVO stmcture. The judicial authorities approving this approach, while there are now quite a few,

do not generally provide much guidance on the positive and negative implications of this restructuring technique or what to

look out for. Broader-based commentary and discussion is only now just now starting to emerge, This suggests to me that the

RVO should continue to be regarded as an unusual or extraordinary meaiiure; not an approach appropriate in any case merely

because it may be more convenient or beneficial for the purchaser. Approval of the use of an RVO structure should, therefore,

involve close scrutiny. The Monitor and the court must be diligent in ensuring that the restnichu'mg is fair and reasonable to

all parties having regard to the objectives and statutory constraints of the CCAA. This is particularly the case where there is no

party with a significant stake in the outcome opposing the use of an RVO structure. The debtor, the purchaser and especially

the Monitor, as the court appointed officer overseeing the process and answerable to the court (and in addition to all the usual

enquiries and reporting obligations), must be prepared to answer questions such as:

(a) Why is the RVO necessary in this case?

(b) Does the R.VO stmcture produce an economic result at least as favourable as any other viable alternative?

(c) Is any stakeholder worse off under the RVO stmcture than they would have been under any other viable alternative? and

(d) Does the consideration being paid for the debtor's business reflect the importance and value of the licences and permits

(or other intangible assets) being preserved under (he RVO structure?

39 With this in mind, I will turn to the enumerated s. 36(3) factors. To the extent there are RVO specific issues of concern

apart from those enumerated ins. 36(3), I will also address those in the following section of my analysis.

The Section 36 Factors in the RVO Context

Reasonableness of the Process Leading to the. Proposed Sale

40 Between the pre-filing strategic review process and the court approved SISP, tlie business and assets ofl-larte Gold have

been extensively marketed ou a global basis. While the S1SP was subject to variation from the format contemplated in my earlier

order, the ability of the applicant, in conjunction wifti the Monitor, to vary the process was already established in that order.

I find, in any event, that the adjustments made were appropriate in the circumstances, given there were no new bidders and

the only offers came from the two competing secured creditors who had already been extensively involved in the process and

whose status, interests and objectives were well known to the applicant and the Monitor.

41 Prior to its appointment as Monitor, FTI was intimately involved at all stages of the strategic review process, including

the implementation of the pre-filing marketing process and the negotiation of the original proposed subscription agreement

that was executed prior to the commencement of the CCAA proceedings and subsequently replaced by the stalking horse bid

and the SARSA.

42 Following the commencement of the CCAA proceedings, the Monitor was involved in the negotiations that resulted in the

execution of the stalking horse bid and the SARSA. lu addition, the Monitor has overseen the implementation of the SISP and

is satisfied that it was carried out in accordance with the SISP procedures, including the Monitor's consent to the amendment

of the SISP procedures to cancel the auction as unnecessary and accept the SARSA as the best option available.



43 The Monitor's opinion is that the process was reasonable, leading to the best outcome reasonably available in the

circumstances.

44 I am satisfied that the sales process was reasonable. The transaction now before the Court was the culmination of

approximately seven months of extensive solicitation efforts on the part of both Harte Gold and FTI as part of the prefiling

strategic process and the SISP.

45 Harte Gold and FTI broadly canvassed the market by contacting 241 parties regarding their potential interest in acquiring

Harte Gold's business and assets. This process ultimately culminated in initial competiug bids from Silver Lake and Appian

and, subsequently, additional competing bids from both entities as part of the SISP. The competitive tension in this process

resulted in material improvements for stakeholders on both occasions.

Comparison with Sale in Banh'uptcy

46 The Monitor has considered whether the completion of the transaction contemplated by the SARSA would be more

beneficial to creditors of the applicant and stakeholders generally than a sale or disposition of the business and assets ofHarte

Gold under a bankruptcy. The Monitor is unambiguously of the view that the SARSA transaction is the vastly more beneficial

option.

47 The SISP has shown that the SARSA represents the highest and best offer available for Harte Gold's business and

assets. The Monitor is satisfied that the approval and completion of the transactions contemplated by tlie SARSA are in the best

interests of the. creditors ofHarte Gold and its stakeholders generally.

48 In addition to anything else, a bankruptcy would jeopardize ongoing operations and the permits and licences necessary

to maintain such operations, A sale in banlu-uptcy would delay and, again, jeopardize the approval and closing of the proposed

transaction as it would be necessary to first assign Harte Gold into bankruptcy or obtain a baakruptcy order, convene a meeting

of creditors, appoint inspectors and obtain the approval of the inspectors for the transaction prior to seeking a more traditional

AVO or an RVO. Additional costs would also be incurred in undertaking those steps. Silver Lake would have to continue to

advance additional funds to finance ongoing operations during this extended period. There is no indication it would be willing

to do so. la any event, requiring such a process would fundamentally change the value proposition the purchaser has relied

upon and is willing to accept.

49 Taking all this into account, a sale or disposition of the business and assets of the applicant in a bankruptcy would almost

certainly result in a lower recovery for stakeholders and would not be more beneficial than closing the RVO transaction in the

CC'AA proceedings.

Consultation with Creditors

50 Harte Gold's major creditors are Silver Lake, the Appian parties and BNPP. BNPP still has potential claims of

approximately $28 million in respect of its hedge agreements. Silver Lake has claims of approximately $95 million in respect

of the DIP facility and the first lien credit facilities it acquired from BNPP. The Appian parties have claims of approximately

US$34 million in respect of amounts owing under the Appian facility and additional potential claims in respect of obligations

under royalty and ofitake agreements.

51 BNPP was consulted throughout the strategic review process and has executed a support agreement with the purchaser.

In addition, as previously described, the purchaser and the Appian Parties have been extensively involved in the SISP.

52 While there is no evidence of consultations with unsecured creditors, I do not regard that as a material deficiency given

that virtually all creditors, secured and unsecured alike, are going to be paid in full under the terms of the SARSA.



53 The Monitor is of the view that the degree of creditor consultation has been appropriate in the circumstances. The Monitor

does not consider that any material change in the outcome of efforts to sell the business and assets of the Applicant would have

resulted from additional creditor consultation.

54 I find, on the evidence, that the Monitor's assessment of this factor is well supported and correct.

The Effect of the Proposed Sale 011 Creditors and Other Interested Parties

55 The proposed transaction affords the following benefits to the creditors and to stakeholders generally:

(a) the retention and payment in full of the claims of almost all creditors ofHarte Gold;

(b) continued employment for all except four of the Harte Gold's employees;

(c) ongoing business opportunities for suppliers of goods and services to the Sugar Loaf Mine; and

(d) the continuation of the benefits of the existing Impact Benefits Agreement with Netmizaaggamig Nishnaabeg First

Nation.

56 The Monitor's opinion is that the effect of the proposed transaction is overwhelming positive for the vast majority ofHarte

Gold's creditors and other stakeholders apart (as discussed below) from the shareholders who have no reasonable economic

interest at. .this point.

57 Unlike Quest, this is not a case in which the RVO is being used to thwart creditor opposition. Indeed, the evidence is that

.almost all creditors, secured and unsecured, will be paid in full. To the extent there might be concerns that an RVO structure

could be used to thwart creditor democracy and voting rights, those concerns are not present here. This is not a traditional

"compromise" situation. It is hard to see how anything would change under a creditor class vote scenario because almost all

of the creditors are being paid in full.

58 The evidence is that there is no creditor being placed in a worse position, because of the use of an RVO transaction

structure, than they would have been in under a more traditional asset sale and AVO structure (or, for that matter, under any

plausible plan of compromise).

59 Because the transaction contemplates the cancellation of all existing shares and related rights in Harte Gold and the issue

of new shares to the purchaser, the existing shareholders ofl-larte Gold will receive no recovery on their investment. Being

a public company, Harte Gold has issued material change notices as the events described above were unfolding. By the time

of the commencement of the CCAA proceedings, the sliareholders had been advised in no uncertain terms that there was no

prospect of shareholders realizing any value for their equity investment.

60 The evidence of Harte's financial problems and balance sheet insolvency, the unsuccessful profiling strategic review

process, and the hard reality that the only parties willing to bid anything for Harie Gold were the holders of secured debt(and

only for, effectively, the value of the secured debt plus carrying and process costs) only serves to emphasize that equity holders

will not see, and on any other realistic scenario would not see, any recoveiy of their equity investment in Harte Gold.

61 Under s. I S6( I) of the OBCA, "reorganization" includes a court order made under the Bdiikrnpicy nnd Insolvency Acl or

an order made under the Companies CredHorx Arranyinenl Act approving a proposal. Wliile the term "proposal" is unfortunate

(because there are no formal "proposals" under the CCAA), I view (he use of this term in the non-technical sense of the word;

that is, as encompassing any proposal such as the proposed transaction brought forward for the approval of the Court under

the provisions of the CCAA in this case.

62 Section 186(2) of the OBCA provides that if a coqioration is subject to a reorganization, its articles may be amended by

the court order to effect any change that might lawfully be made by an amendment under s. 168, Section 168(l)(g) provides



that a corporation may from time to time amend its articles to add, change or remove any provision that is set out in its articles,

including to change the designation of all or any of its shares, and add, change or remove any rights, privileges, restrictions and

conditions, including rights to accmed dividends, in respect of all or any of its shares. This provides the jurisdiction of the court

to approve the cancellation of all outstanding shares and the issuance of new shares to the purchaser.

63 Section 36(1) of the CCAA contemplates that despite any requirement for shareholder approval, the court may authorize

a sale or disposition out of the ordinary course even if shareholder approval is not obtained. While, again, s. 36( I) is concerned

with asset sales, the underlying logic of this provision applies to an assessment of cancellation of shares as well. In this case,

there is no prospect of shareholder recovery on any realistic scenario.

64 Equity claims are subject to special treatment under the CCAA. Section 6(8) prohibits court approval of a plan of

compromise if any equity is to be paid before payment in full of all claims that are not equity claims. Section 22( I) provides

that equity claimants are prohibited from. voting on a plan unless the court orders otherwise. In short, shareholders have no

economic interest in an insolvent enterprise: Sino-Forest Corporation (Re), 2012 ONSC 4377, paras. 23-29. In circumstances

like Harte Gold's, where the shareholders have no economic interest, present or future, it would be unnecessary and, indeed,

inappropriate to require a vote of the shareholders: Stelco Inc. (Re), 2006 CanL.Il 4500 at para. 11. The order requested for the

cancellation of existing shares is, for these reasons, justified in the circumstances.

65 Taking all this into account, I find that the effect of the transaction on creditors and stakeholders is overwhelmingly

positive and the best outcome reasonably available in the circumstances.

Fairness of Consideration.

66 Harte Gold's business and assets have been extensively marketed both prior to and during the CCAA proceedings. At the

conclusion of the SISP, two bids were available, which were equivalent in all material respects and represented tlie highest and

best offers received. As described earlier, all parties concurred that the Silver Lake-sponsored SARSA should be determined to

be the successful bid. As also described above, the closing of the SARSA transaction will provide a vastly superior recoveiy

for creditors than would a liquidation ofl-larte Gold's assets in bankruptcy. Based on the market, therefore, the consideration

must be considered fair and reasonable.

67 A further concern with an RVO transaction structure such as this one could be whether, in effect, a purchaser making a

credit bid might be getting something (i.e., the licences and permits) for nothing (i.e., the licences and permits were not subject

to the creditor's security). It is possible that in a bankruptcy, for example, the licences and permits might have no value. The

evidence here is that the purchaser is paying more than Harte Gold would be worth in a banla-uptcy. The evidence is also that

the p'urchaser is paying considerably more than just the value of the secured debt. This includes cure costs for third party trade

creditors and DIP financing to keep the Mine operational — both payments being made to bring about the acquisition of the

Mine as a going concern.

68 It is true that no attempt has been made to put an independent value on the transfer of the licences and permits. However,

any strategic buyer (Silver Lake is a strategic buyer and acquired the BNPP debt for this purpose) would need the licences and

permits. The results of the prefiling strategic process and the SISP constitutes evidence that no one else among the universe of

potential purchasers of an operating gold mine in Northern Ontario was willing to pay more than Silver Lake was willing to

pay. Ill the circumstances, I do not think it could be seriously suggested tliat Silver Lake is getting "something" for "nothing".

69 The Monitor is satisfied that the consideration is fair in the circumstances. I agree with tlie Monitor's assessment for

the reasons outlined above.

Other Considerations Re Appropriateness ofRVO vs. AVO

70 As noted, Harte Gold has twelve material permits and licenses that are required to maintain its mining operations, as

well as twenty-four active work permits and licenses that allow the performance of exploration work and many other forest

resource licences and fire pennits.



71 The principal objective and benefit of employing the RVO approach in this case is the preservation ofHarte Gold's

many permits and licences necessary to conduct operations at the Sugar Loaf Mine. Under a traditional asset sale and AVO

structure, the purchaser would have to apply to the various agencies and regulatory authorities for transfers of existing licences

and permits or, if transfers are not possible, for new licences and pemiits. This is a process that would necessarily involve risk,

delay, and cost. The RVO sought in this case achieves the timely and efRcientpreservation of the necessary licences and permits

necessary for the operations of the Mine,

72 It is no secret that time is not on the side of a debtor company faced with Harte Gold's financial challenges. It is also

relevant that the purchaser has agreed to provide DIP financing up to $10.8 million and substantial cure costs of pre and post

filing trade obligations. This is all financing required to be able to continue operations as a going concern at the Mine post

closing and to fund the CCAA process.

73 The position of the purcliaser is, not unreasonably, that it will not both iwntinueto fund ongoing operations and the CCA A

process and undertake a process of application to relevant government agencies for transfers of the Harte Gold licenses and

permits (or, if necessary, for new ones) with all of the risks and uncertainties of possible adverse outcomes and indetemiinant

delays and costs associated with such a process. The RVO structure will enable the transaction to be completed efficiently and

expeditiously, without exposure to these material risks, delays and costs.

74 The Monitor supports the use of the RVO transaction structure. The Monitor has also pointed out that the applicant

holds some 513 mineral tenures, consisting of three freehold properties, seven leasehold properties, 468 mineral claims and

35 additional tenures. The reverse vesting structure avoids the need to amend the various registrations to reflect a new owner,

which would add more cost and delay if the proposed purchase transaction was to proceed through a traditional asset purchase

and vesting order.

75 In addition, Harte Gold has a significant number of contracts that will be retained under the SARSA, Again, the RVO

transaction stincture will avoid potentially significant delays and costs associated with having to seek consent to assignment

from contract counter-parties or, if consents could not be obtained, orders assigning such contracts under s. 1 1.3 ofthe CCAA.

The Monitor has also pointed out that under the SARSA and the RVO, the purchaser will be required to pay applicable cure

costs in respect of the retained contracts which has been stmchn'ed in substantially the same manner as contemplated by s.

11.3(4) of the CX'AA if a contract was assigned by court order.

76 For all these reasons, I accept that the proposed RVO transaction structure is necessary to achieve the clear benefits of

the Silver Lake purchase and that it is appropriate to approve this transaction in the circumstances.

Conclusion on RVO/Seclion 36 Issues

77 In all the circumstances, I find that the RVO sought in the circumstances of this case is in the interests of the creditors and

stakeholders in general. I consider the RVO to be appropriate in the circumstances. The RVO will: provide for timely, efficient

and impartial resolution ofHarte Gold's insolvency; preserve and maximize the value ofl-larte Gold s assets; ensure a fair and

equitable treatment of the claims against Harte Gold; protect the public interest (iu the sense of preserving employment for well

over 250 employees as well as numerous third party suppliers and service providers and maintaining I-Iarte Gold's commitments

to the First Nations peoples of the area); and, balances the costs and benefits ofliarte Gold's restructuring or liquidation.

Release

78 Harte Gold seeks a Release which includes the present and former directors and officers of Harte Gold and the newcos,

the Monitor and its legal counsel, and the purchaser and its directors, and officers. The proposed Release covers all present and

future claims against the released parties based upon any fact, matter of occurrence in respect of the SARSA transactions or

Harte Gold and its assets, business or affairs, except any claim for fraud or willful misconduct or any claim Ihal is not permitted

to be released under s. 5.1 (2) of the CCAA.



79 CCAA courts have frequently approved releases, both in the context of a plan and in the absence of a CCAA plan, both

on consent and in contested matters. These releases have been in favour of the parties, directors, officers, monitors, counsel,

employees, shareholders and advisors.

80 I find that the requested Release is reasonable and appropriate in the circumstances. I base my decision on an assessment

of following factors taken from Lyctian International Limited (Re), 2020 ONSC 4006 at para. 54. As is often the case in the

exercise of discretionary powers, it is not necessaiy for each of the factors to apply for the release to be approved.

81 IVJiether the claims to be released are rationally connected to the purpose of the restructuring; Tlie claims released are

rationally connected to Harte Gold's restructuring. The Release will have the effect of diminishing claims against the released

parties, which in turn will diminish iudenmification claims by the released parties against the Administration Charge and the

Directors' Charge, Tlie result is a larger pool of cash available to satisfy creditor claims. Given that a purpose of a CCAA

proceeding is to maximize creditor recovery, a release that helps achieve this goal is rationally connected to the puq3ose of the

Company's restmcturing.

82 Wlielher the reJeasees coiitrihuted to the reslrucluring: The released parties made significant contributions to I-Iarte Gold's

restructuring, both prior to and throughout these CCAA Proceedings. Among other things, the extensive efforts of the directors

and management ofHarte Gold were instrumental in the conduct of the prefiling strategic process, the SISP and the continued

operations ofHarte Gold'during the CCAA proceedings. With a proposed sale that will maintain Harte Gold as a going concern

and permit most creditors to receive recovcry.in full, those CCAA proceedings have had what must be considered a "successful"

outcome for the benefit ofHarte Gold's stakeholders. Tlie released parties have dearly contributed time, energy and resources

to achieve this outcome and accordingly, are deserving of a release.

83 Wtiether the Release is fair, reasonable and not overly broad: The Release is fair and reasonable. Harte Gold is unaware

of any outstanding director claims or liabilities against its directors and officers. Similarly, Harte Gold is unaware of any claims

against the advisors related to their provision of services to Harte Gold or to the purchaser relating to Hai-te Gold or these C'CA A

proceedings. As such, the Release is not expected to materially prejudice any stakeholders. Further, the Release is sufficiently

narrow. Regulatory or environmental liabilities owed to any government authority have not been disclaimed and the language

of the Release was specifically negotiated with the Ministry of Northern Development and Mines to preserve those identified

obligations. Further, the Release oar/es out and preserves claims that are not permitted to be released pursuant to s. 5.1(2) of

(lie CCAA and claims arising from fraud or wilful misconduct. The scope of the Release is sufficiently balanced and will allow

Harte Gold and the released parties to move forward with the transaction and to conclude these C'C'AA proceedings.

84 Wliether the restmcturmg could succeed without the Release: The Release is being sought, with the support of Silver

Lake and the Appiaa parties (the most significant stakeholders in these CCAA proceedings) as it will enhance the certainty

and finality of the transaction. Additionally, Harte Gold and the purchaser both take the position that the. Release is an essential

component to the transaction.

85 J'Vhslher (he Release benefits Harte Gold as well cis the creditors generally: Tile Release benefits Harte Gold and its

creditors and other stakeholders by reducing the potential for the released parties to seek indemnification, thus minimizing

further claims against the Administration Charge and the Directors' Charge.

86 Creditors' knowledge of the nature and effect of the Release: All creditors on the service list were served with materials

relating to this motion. Harte Gold also made additional efforts to serve all parties with excluded claims under the transaction.

Additionally, the form of the Release was included in the draft approval and reverse vesting order that was included in the

original Application Record in these CCAA proceedings. All of this provided stakeholders with ample notice and time to raise

concerns with Harte Gold or the Monitor. No creditor (or any other stakeholder) has objected to the Release. A specific claims

process for claims against the released parties in these circumstances would only result in additional costs and delay without

any apparent corresponding benefit.

Extension of the Stay



87 The current stay period expires on January 31 , 2022. Under s. 1 1.02 of the CCAA, the court may grant an extension of

a stay of proceedings where: (a) circumstances exist that make the order appropriate; and (b) the debtor company satisfies the

court that it tias acted, and is acting, in good faith and with due diligence.

88 Harte Gold is seeking to extend the stay period to and including March 29, 2022 to allow it to proceed with the closing

of the Silver Lake transaction, while at the same time presen'ing the status quo and preventing creditors and others from taking

any steps to try and better their positions in comparison to other creditors,

89 No creditors are expected to suffer material prejudice as a result of the extension of the stay of proceedings. I-Iarte Gold is

acting in good faith and will continue to pay its post-filing obligations in the ordinary course. As detailed in Harte Gold's cash

flow forecast, it is expected to have sufficient liquidity to continue its operations during the contemplated extension of the stay,

90 For these reasons the stay is extended to March 29,2022.

Expansion of Monitor's Powers

91 The CCAA provides the Court with broad discretion in respect of the Monitor's functions. Section 23(1)(k)oftheC'CAA

provides that the Monitor can "cany out any other functions in relation to the [debtor] company that the court may direct".

In addition, of course, s. 11 of the CCAA authorizes this Court to make any order that is necessary and appropriate in the

circumstances.

92 The order for the Monitor's expanded powers is intended.-to provide the Monitor with the power, effective upon the

issuance of the approval and reverse vesting order, to administer the affairs of the newcos (which is necessary to complete

the transaction), along with powers necessary to wind down these CCAA proceedings and to put the newcos into bankmptcy

following the close of the transaction. No creditor is prejudiced by the expansion of the Monitor's powers to facilitate the

transaction and the wind-down of the CCAA proceedings. On the contrary, the granting of such powers is necessary to achieve

the benefits of the transaction to stakeholders which have been described above.

93 I approve the grant of the requested powers to the Monitor,

Conclusion

94 For all these reasons, the motion for an order approving the Silver Lake transaction, including the RVO structure, is

granted. The additional requests for orders extending the stay and expanding the Monitor's powers are also granted.

Motion granted.

Footnotes

The total value of the consideration is, perhaps coincidentally, also roughly equivalent to the value ofHarte Gold's assets as shown

in its audited financial statements in the last full year prior to the commencement of these proceedings.
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HEARD; July 25,2014

ENDORSEMENT

[1] Nortel Networks Corporation ("NNC") and other Canadian debtors filed for and were

granted protection under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. c-36,

("CCAA") on January 14, 2009. On the same date, Nortel Network Inc. ("NNI") and other US

debtors filed petitions in Delaware under the United States Bankruptcy Code, 11 U.S.C,, Chapter

11,

[2] Beginning in 1996, unsecured pan passu notes were issued under three separate bond

indentures, first by a US Nortel corporation guaranteed by Nortel Networks Limited ("NNL"), a

Canadian corporation, and then by NNL in several tranches jointly and severally guaranteed by

NNC and NNI (the "crossover bonds"). Thus all of the notes are payable by Nortel entities in

both Canada and the US, either as the maker or guarantor. Under claims procedures in both the

Canadian and US proceedings, claims by bondholders for principal and pre-filing interest in the

amount of US$4.092 billion have been made against each of the Canadian and US estates. The

bondholders also claim to be entitled to post-filing interest and related claims under the terms of

the bonds which, as of December 31, 2013, amounted to approximately US$1.6 billion.

[3] The total assets realized on the sale ofNortel assets worldwide which are the subject of

the allocation proceedings amongst tlie Canadian, US, and European, Middle East and African

estates ("EMEA") are approximately US$7.3 billion, and thus the post-filing bond interest claims

of now more than US$1.6 billion represent a substantial portion of the total assets available to all

three estates. While the post-filing bond interest grows at various compounded rates under the

terms of the bonds, the US$7.3 billion is apparently not growing at any appreciable rate because

of the very conservative nature of the investments made with it pending the outcome of the

insolvency proceedings. Apart from the bondholders, the main claimants against the Canadian

debtors are Nortel disabled employees, former employees and retu'ees.
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[4] The bond claims in the Canadian proceedings have been filed pursuant to a claims

procedure order in the CCAA proceedings dated July 30, 2009. The order contemplated that the

claims filed under it would be finally determined in accordance with further procedures to be

authorized, including by a further claims resolution order, By order dated September 16, 2010, a

further order was made in the CCAA proceedings that authorized procedures to determine claims

for all purposes,

[5] By direction of June 24, 2014, it was ordered that the following issues be argued;

(a) whether the holders of the crossover bond claims are legally entitled in each

jurisdiction to claim or receive any amounts under the relevant indentures above

and beyond the outstanding principal debt and pre-petition interest (namely,

above and beyond US$4.092 billion); and

(b) if it is determined that the crossover bondholders are so entitled, what additional

amounts are such holders entitled to so claim and receive.

[6] The hearing in the US Bankruptcy Court was scheduled to proceed at the same time as

the hearing in this Court but was adjourned due to an apparent settlement between the US

Debtors and the US Unsecm'ed Creditors Committee,

[7] The Monitor and Canadian debtors, supported by the Canadian Creditors' Committee, the

UK Pension Claimants, the EMEA debtors, and the Wilmington Trust take the position that in a

liquidating CCAA proceeding such as this, post-filing interest is not legally payable on the

crossover bonds as a result of the "interest stops" rule. The Ad Hoc Group of Bondholders,

supported by the US Unsecured Creditors' Committee, Law Debenture Trust Company of New

York and Bank of New York Mellon take the position that there is no "interest stops" rule in

CCAA proceedings and that the right to interest on the crossover bonds is not lost on the filing of

CCAA proceedings and can be the subject of negotiations regarding a CCAA plan of

reorganization. They take the position that no distribution ofNortel's sale proceeds that fails to

recognize the full amount of the crossover bondholders' claims, including post-filing interest,
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can be ordered under the CCAA except under a negotiated CCAA plan duly approved by the

requisite majorities of creditors and sanctioned by the court.

[8] For the reasons that follow, I accept the position and hold that post-filing interest is not

legally payable on the crossover bonds in this case.

The interest stops rule

[9] In this case, the bondholders have a contractual right to Interest. The other major

claimants, being pensioners, do not, The Canadian debtors contend that the reason for the interest

stops rule is one of fundamental fairness and that the rule should apply in this case,

[10] The Canadian debtors contend that the interest-stops rule is a common law rule corollary

to the part passu rule governing rateable payments of an insolvent's debts aid that while the

CCAA is silent as to the right to post-filing interest, it does not rule out the inferest-stops rule.

[11] The bondholders contend that to deny them the right to post-filing interest would amount

to a confiscation of a property right to interest and that absent express statutory authority the

court has no ability to interfere with their contractual entitlement to interest. I do not see their

claim to interest as being a property right, as the bonds are unsecured. See Thibodeau v.

Thibodeau (C.A,), 104 0,R. (3d) 161, at para. 43. However, the question remains as to whether

their contractual rights should prevail.

[12] It is a fundamental tenet of insolvency law that all debts shall be paid pm'i passu and all

unsecured creditors receive equal treatment, See Shoppers Trust Co. (Liquidator of) v. Shoppers

Trust Co. (2005), 74 O.R. (3d) 652 (C,A.) at para. 25, per Blair J.A. and Inddkx Ltd. (Re)

(2009), 55 C.B.R. (5th) 64 (Ont, S.C.), at para, 16 per Morawetz J. This common law principle

has led to the development of the interest stops rule, In Canada (Attorney General) v.

Confederation Life Insurance Co., [2001] O.J. No. 2610, (Ont, S.C,), Blair J, (as he then was)

stated the following:
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20 One of the governing principles of insolvency law - including proceedings
in a winding-up ~ is that the assets of the insolvent debtor are to be distributed
amongst classes of creditors rateably and equally, as those assets are found at the
date of the insolvency. This principle has led to the development of the "interest
stops rule", i.e., that no interest is payable on a debt from the date of the winding-
up or bankruptcy. As Lord Justice James put it, colourfully, in Re Savin (1872),
L.R. 7 Ch. 760 (C.A.), at p.764:

I believe, however, that if the question now arose for the first time I should
agree with the rule [i.e. the "interest stops rule"], seeing that the theory in
bankruptcy is to stop all things at the date of the bankruptcy, and to divide
the wreck of the man's property as it stood at that time.

[13] This rule is "jndge-made" law, See In re ffumber Iromvorks and Shipbuilding Company

(1869), L.R. 4 Ch. App. 643 at 647, per Sir G. M. Giffard, L.J.

[14] In Shoppers Trust, Blair J.A, referred to part passu principles in the context of the

interest stops rule and the common law understanding of those rules in liquidation proceedings,

He stated:

25. The rationale underlying this approach rests on a fundamental principle of
insolvency law, namely, that "in the case of an insolvent estate, all the money
being realized as speedily as possible, should be applied equally and rateably in
payment of the debts as they existed at the date of the winding-up": Hnmber
Iromvorks, supra, at p, 646 Ch, App. Unless this is the case, the principle otpctii
passu distribution cannot be honoured. See also Re McDougall, [1883] O.J. No,
63, 8 O.A.R. 309, at paras. 13-15; Principal Savings & Trust Co. v. Principal
Group Ltd. (Trustee of) (1993), 109 D.L.R, (4th) 390, 14 Alta. L.R, (3d) 442
(C,A.), at paras. 12-16; and Canada (Attorney General) v. Confederation Trust
Co. (2003), 65 0,R. (3d) 519, [2003] O.J, No. 2754 (S.C.J,), at p. 525 [O.R-]
While these cases were decided in the context of what is known as the "interest
stops" rule, they are all premised on the common law understanding that claims
for principal and interest are provable in liquidation proceedings to the date of the
winding-up,

[15] The interest stops rule has been applied in winding-up cases in spite of the fact that the

legislation did not provide for it. In Shoppers Trust, BIair J.A. stated:

26. Thus, if was of little moment that the provisions of the Winding-up Act in
force at the time of the March 10, 1993 order did not contain any such term. The
1996 amendment to s, 71(1) of the Wmding-up and Restrucfwmg Act,
establishing that clauns against the insolvent estate are to be calculated as at the



- Page 6 -

date of the winding-up, merely clarified and codified the position as it already
existed in insolvency law.

[16] In Abacus Cities Ltd CTrustee oj) v, AMIC Mortgage Investment Corp. (1992), 11 C.B.R.

(3d) 193 (Alta, C.A,), Kerans J.A. applied the interest stops rule in a bankruptcy proceeding

under the BIA even although, in his view, the BIA assumed that interest was not payable after

bankruptcy but did not expressly forbid it. He did so on the basis of the common law rule

enunciated in Re Savm, quoted by Blair J. in Confederation Life. Kerans J.A, stated:

19. ... I accept that Savin expresses the law in Canada today: claims provable in
bankruptcy cannot include interest after bankruptcy,

[17] In Confederation Life, Blair J, was of the view that the Winding-Up Act and the BIA

could be interpreted to permit post-filing interest. Yet he held that the common law insolvency

interest stops rule applied. He stated;

22 This common law principle has been applied consistently in Canadian
bankruptcy and winding-up proceedings. This is so notwithstanding the language
of subsection 71(1) of the Winding-Up Act and section 121 of the BIA, which
might be read to the contrary, in my view.. ..

23 Yet the "interest stops" principle has always applied to the payment ofpost-
insolvency interest, and the provisions of subsection 71(1) have never been
interpreted to trump the common law insolvency "interest stops rule",

[18] Thus I see no reason to not apply the interest stops rule to a CCAA proceeding because

the CCAA does not expressly provide for its application. The issue is whether the rule should

apply to this CCAA proceeding.

Nature of the CCAA proceeding

[19] When the Nortel entities filed for CCAA protection on January 14,2009, and filed on the

same date in the US and tlie UK., the stated purpose was to stabilize the Nortel business to

maximize the chances of preserving all or a portion of the enterprise. However that hope quickly

evaporated and on June 19, 2009 Nortel issued a news release announcing it had sold its CMDA

business and LTE Access assets and that it was pursuing the sale of its other business interests.

Liquidation followed, first by a sale ofNortel's eight business lines in 2009-2011 for US$2.8
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billion and second by the sale of its residual patent portfolio under a stalking-horse bid process in

June 2011 for US$4.5 billion. The sale of the CMDA and LTE assets was approved on June 29,

2009,

[20] The Canadian debtors contend that this CCAA proceeding is a liquidating proceeding,

and thus in substance the same as a bankruptcy under the BIA, The bondholders contend that

there is no definition of a "liquidating" CCAA proceeding and no distinct legal category of a

liquidating CCAA, essentially arguing that like beauty, it is in the eyes of the beholder,

[21] In this case, I think there is little doubt that tills is a liquidating CCAA process and has

been since June, 2009, notwithstanding that there was some consideration given to monetizing

the residual intellectual property in a new company to be formed (referred to as IPCO) before it

was decided to sell the residual intellectual property that resulted in the sale to the Rockstar

consortium for US$4.5 billion, In Re Nortel Net^vorks Corp., 2012 ONSC 1213, 88 C.B.R. (5th)

Ill, Morawetz J, referred to his recognizing in liis June 29, 2009 Nortel decision approving the

sale of the CMDA and LTE assets that the CCAA can be applied in "a liquidating insolvency".

See also Dr. Janis P. San'a, Rescue! The Companies' Creditors Arrangement Act, 2nd ed.

(Toronto: Carswell, 2013) at p. 167, in which she states "increasingly, there are 'liquidating

CCAA' proceedings, whereby the debtor corporation is for all intents and purposes liquidated".

[22] In re Lehndorff General Partners Ltd. (1993), 17 C.B.R. (3d) 24 (Out. S.C.), Farley J,

recognized in para. 7 that a CCAA proceeding might involve liquidation. He stated;

It appears to me that the purpose of the CCAA is also to protect the interests of
creditors and to enable an orderly distribution of the debtor company's affairs.
This may involve a winding-up or liquidation of a company .., provided the same
is proposed in the best interests of the creditors generally.

[23] It is quite common now for there to be liquidating CCAA proceedings in which there is

no successful restructuring of the business but rather a sale of the assets and a distribution of the

proceeds to the creditors of the business. Nortel is unfortunately one of such CCAA proceedings.
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Can the interest stops rule apply in a CCAA proceeding?

[24] There is no controlling authority in Canada in a case such as this in which there is a

contested claim being made by bondholders for post-flling interest against an insolvent estate

under the CCAA, let alone under a liquidating CCAA process, or in which the other creditors are

mainly pensioners with no contractual right to post-filing interest, Accordingly, it is necessary to

deal with first principles and with various cases raised by the parties.

[25] Tlie Canadian debtors contend that the rationale for (lie interest stops rule is equally

applicable to a liquidating CCAA proceeding as it is in a BIA or Wmding-Up proceeding. They

assert that the reason for the interest stops rule is one of fundamental fairness. An insolvency

filing under the CCAA stays creditor enforcement. Accordingly, it is unfair to permit the

bondholders with a contractual right to receive a payment on account of interest, and thus

compensation for the delay in receipt of payment, while other creditors such as the pension

claimants, who have been equally delayed in payment by virtue of the insolvency, receive no

compensation. They cite Sir G. M. Giffard, L.J. in Number Ironworks;

I do not see with what justice interest can be computed in favour of creditors
whose debts carry interest, while creditors whose debts do not carry interest are
stayed from recovering judgment, and so obtaining a right to interest,

[26] In Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R,

379, Deschamps J. reaffirmed that the purpose of a CCAA stay of proceedings is to preserve the

status quo. She stated at para, 77;

The CCAA creates conditions for preserving the status quo while attempts are
made to find common ground amongst stakeholders for a reorganization that is
fair to all.

[27] If post-filing interest is available to one set of creditors while the other creditors are

prevented from asserting their rights and obtaining post-judgment interest, the Canadian

Creditors' Committee contend that the status quo has not been preserved.

[28] It has long been recognized that the federal insolvency regime includes the CCAA and

the BIA and that the two statutes create a complimentary and interrelated scheme for dealing



- Page 9 -

dealing with the property of insolvent companies. See Re Ivaco Inc. (2006), 83 O.R. (3d) 108

(C,A.), at paras. 62 and 64, per Laskin J.A.

[29] Recently the Supreme Court of Canada analysed the CCAA and indicated that the BIA

and CCAA are to be considered parts of an integrated insolvency scheme, the court will favour

interpretations that give creditors analogous entitlements under the CCAA and BIA, and the

court will avoid interpretations that give creditors incentives to prefer BIA processes,

[30] In Century Services, Deschamps J. enunciated guiding principles for Interpreting the

CCAA. Deschamps J. also stated that the case was the first time that the Supreme Court was

called upon to directly interpret the provisions of the CCAA, The case involved competing

interpretations of the federal Excise Tax Act ("ETA") and the CCAA in considering a deemed

trust for GST collections. The ETA expressly excluded the provisions in the BIA rendering

deemed trusts ineffective, but did not exclude similar provisions in the CCAA. In holding in

favour of a stay under the CCAA, Deschamps J. was guided in her interpretation of the relevant

CCAA provision by the desire to have similar results under the BIA and CCAA.

[31 ] In her analysis, Deschamps J. made a number of statements, including

Because the CCAA is silent about what happens if reorganization fails, the BIA
scheme of liquidation and distribution necessarily supplies the backdrop for what
will happen if a CCAA reorganization is ultimately unsuccessful, (para. 23)

With parallel CCAA and BIA restructuring schemes now an accepted feature of
the insolvency law landscape, the contemporary thrust of legislative reform has
been towards harmonizing aspects of insolvency law common to the two statutory
schemes to the extent possible and encouraging reorganization over liquidation,

(para. 24)

Moreover, a strange asymmetry would arise if the interpretation giving the ETA

priority over the CCAA urged by the Crown is adopted here; the Crown would
retam priority over GST claims during CCAA proceedings but not in bankruptcy.
As courts have reflected, this can only encourage statute shopping by secured
creditors in cases such as this one where the debtor's assets cannot satisfy botli the
secured creditors' and the Crown's claims (Gauntlet, at para. 21). If creditors'
claims were better protected by liquidation under the BIA, creditors' incentives
would lie overwhelmingly with avoiding proceedings under the CCAA and not
risking a failed reorganization. Giving a key player in any insolvency such
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skewed incentives against reorganizing under the CCAA can only undermine that
statute's remedial objectives and risk inviting the very social ills that it was

enacted to avert, (para, 47)

Notably, acting consistently with its goal of treating both the BIA and the CCAA
as sharing the same approach to insolvency. Parliament made parallel
amendments to both statutes.. . (para. 54)

The CCAA and BIA are related and no gap exists between the two statutes which
would allow the enforcement of property interests at the conclusion of CCAA
proceedings that would be lost in bankruptcy, (para, 78)

[32] In Re Indalex, [2013] S.C.R. 271, a case involving a competition between a deemed trust

under provincial pension legislation and the right of a lender to security granted under the DIP

lending provisions of the CCAA, Deschamps J. had occasion to refer to the Century Services

case and her statement in Century Services in para 23 referred to above. Slie then stated;

In order to avoid a race to liquidation under the BIA, courts will favour an
interpretation of the CCAA that affords creditors analogous entitlements.

[33] Thus it is a fair comment taken the direction of the Supreme Court in Century Services

and Indalex regarding the aims of insolvency law in Canada to say that if the common law

principle of the interest stops rule was applicable to proceedings under the BIA and Wmding-Up

Act before legislative amendments to those statutes were made, (or if the comments ofBlair J. in

Confederation Life are accepted that the BIA still might be read to prevent its application but

does not trump the application of the rule)> there is no reason not to apply the interest stops rule

in liquidating CCAA proceedings. I accept this and note that there is no provision in the CCAA

that would not permit the application of the rule,

[34] There are also policy reasons for this result, and they flow from Century Services and

Indalex, I accept the argument of the Canadian Creditors' Committee that to permit some

creditors' claims to grow disproportionately to others during the stay period would not maintain

the status quo and would encourage creditors whose interests are being disadvantaged to

immediately initiate bankruptcy proceedings, threatening the objectives of the CCAA,
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[35] In my view, there is no need for there to be a "liquidating" CCCAA proceeding in order

for the interest stops rule to apply to a CCAA proceeding. The reasoning for the application of

the common law insolvency rule, being the desire to prevent a stay of proceedings from

militating against one group of unsecured creditors over another in violation of the par! pussu

rule, is equally applicable to a CCAA proceeding that is not a liquidating proceeding. In such a

proceeding, the parties would of course be free to include post-filing interest payments in a plan

of arrangement, as is sometimes done,

[36] The bondholders contend, however, that Re Stelco Inc., 2007 ONCA 483, 32 C.B.R. (4i")

77 is binding authority that the interest stops rule does not apply in any CCAA proceeding, I do

not agree. The facts of the case were quite different and did not involve a claim for post-filing

interest against the debtor. Stelco was successfully restructured under the CCAA by a plan of

compromise and arrangement approved by the creditors. The sanctioned plan did not provide for

payment of post-petition interest. As among senior unsecxu'ed debenture holders, subordinated

(junior) debenture holders and ordinary unsecured creditors, the plan treated all in the same class

and pro rafa distributions were calculated on the basis that no post-filing interest was allowed.

That result was not challenged,

[37] The relevant pre-filing indenture in Stelco provided that in the event of any insolvency,

the holders of all senior debt would first be entitled to receive payment in full of the principal

and interest due thereon, before the junior debenture holders would be entitled to receive any

payment or distribution of any kind which might otherwise be payable in respect of their

debentures. While the plan cancelled all Stelco debentures, subject to section 6.01(2) of the plan,

that section provided that the rights between the debenture holders were preserved. The plan was

agreed to by the junior debenture holders. After the plan had been sanctioned, the junior

debenture holders challenged the senior debt holders' right to receive the subordinated payments

towards their outstanding interest.

[38] Wilton-Siegel J. rejected the argument, holding that the subordination agreement

continued to operate independently of the sanctioned plan and was not affected by it. While it is

not clear why, the junior Noteholders contended that interest stopped accruing in respect of the

claims of the senior debenture holders against Stelco after the CCAA filing. There was no issue
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about a claim against Stelco for post-filing interest, as no such claim had ever been made, The

issue was a contest between the two levels of debenture holders. However, Wilton-Siegel J.

stated that in situations in which there was value to the equity, a CCAA plan could include post"

filing interest. I take this statement to be obiter, but in any event, it is not the situation in Nortel

as there is no equity at all. At the Court of Appeal, O'Connor A.C.J.O, Goudge and Blair JJ.A.

agreed that the interest stops rule did not preclude the continuation of interest to the senior note

holders from the subordinated payments to be made by the junior note holders under the binding

inter-creditor arrangements.

[39] In the course of its reasons, the Court of Appeal stated that there was no persuasive

authority that supports an interest stops rule in a CCAA proceeding, and referred to statements of

Binnie J. in Canada 3000 Inc., Re; Inter OCanadian (1991) Inc. (Trustee of), 2006 SCO 24,

[2006] 1 S.C.R, 865, [NAV Canada}. A number of comments can be made.

[40] First, Stelco did not involve proceeding or claims against the debtor for post-filing

interest. Second, the decision in Stelco was derived from the terms of negotiated inter-creditor

agreements in the note indenture that were protected by plan. There was nothing about the

common law interest stops rule that precluded one creditor from being held to its agreement to

subordinate its realization to that of another creditor including foregoing its right to payment

until the creditor with priority received principal and interest, That is what the Court of Appeal

concluded by stating "We do not accept that there is a 'Interest Stops Rule' that precludes such a

result". Third, the general statements made in Stelco and NA V Canada must now be considered

in light of the later direction in Century Services and Indalex, I now turn to NA V Canada.

[41] In NAV Canada, Canada 3000 Airlines filed for protection under the CCAA. Three days

later the Monitor filed an assignment in bankruptcy on its behalf. Federal legislation gave the

airport authorities a right to apply to the court authorizing the seizure of aircraft for outstanding

payments owed by an airline for using an airport, The contest in the case was between the airport

authorities and the owners/lessors of the aircraft as to the extent that the owners/iessors were

liable for those payments and whether a seizure order could be made against the aircraft leased to

the airline. It was ultimately held that the owners/lessors were not liable for the outstanding

payments owed by the airline but that the aircraft could be seized.



-Page 13-

[42] Interest on the arrears was raised in the first instance before Ground J. He held that the

airport authorities were entitled as against the bankrupt airline to detain the aircraft until all

amounts with interest were paid in full or security for such payment was posted under the

provisions of the legislation, i.e. interest continued to accrue and be payable after bankruptcy,

The Court of Appeal did not deal with interest as in their view it was relevant only if the airport

authorities had a claim against the owners/lessors of the aircraft, which the court held they did

not.

[43] In the Supreme Court, which also dealt with an appeal from Quebec which dealt with the

same issues, nearly the entire reasons of Binnie J. dealt with the issues as to whether the

owners/lessors of the aircraft were liable for the outstanding charges and whether the aircraft

could be seized by the airport authorities, It was held that the owners/lessors were not directly

liable for the charges owed by the airline but that the aircraft could be seized until the charges

were paid.

[44] At the end of his reasons, Binnie J, dealt with interest and held that it continued to run

until the earlier of payment, the posting of security, or bankruptcy. The bondholders rely on the

last two sentences of the following paragraph from the reasons of Binnie J. which refer to the

running of interest under the CCAA:

96 Given the authority to charge interest, my view is that interest continues to
run to the first of tlie date of payment, the posting of security or bankruptcy. If
interest were to stop accruing before payment has been made, then the airport
authorities and NAV Canada would not recover the full amount owed to them in

real terms, Once the owner, operator or titleholder has provided security, the
interest stops accruing. The legal titleholder is then incurring the cost of the
security and losing the time value of money. It sSiould not have to pay twice.
While a CCAA filing does not stop the accrual of interest, the unpaid charges
remain an unsecured claim provable against the bankrupt airline. The claim does
not accrue interest after the bankruptcy; ss. 121 and 122 of the Bmh'upfcy and
Insolvency Act,

[45] The Quebec airline in question had first filed to make a proposal under the BIA and when

that proposal was rejected by its creditors, it was deemed to have made an assignment in

bankruptcy as of the date its proposal was filed, Thus the comments ofBinnie J. regarding the

CCAA could not have related to the Quebec airline, but only to Canada 3000, which had been
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under the CCAA for only three days before it was assigned into bankruptcy. It is by no means

clear how much effort, if any, was spent in argument on the three days' interest issue. Bianie J,

did not refer to any argument on the point.

[46] There was no discussion of the common law interest stops rule and whether it could

apply during the three day period in question or whether it should apply to a liquidating CCAA

proceeding. Nor was there any discussion of the definition of claim in the CCAA, being a claim

provable within the meaning of the BIA, and how that might impact a claim for post-filing

interest under the CCAA. The statement regarding interest under the CCAA was simply

conclusory. It may be fair to say that the statement ofBinnie J. -was per mcw'iam,

[47] In my view, the statement of Binnie J, should not be taken as a blanket statement that

interest always accrues in a CCAA proceeding, regardless of whether or not it is a liquidating

proceeding. The circumstances in NAV Canada were far different from Nortel involving several

years of compound interest in excess of US$1.6 billion out of a total world-wide asset base of

US$7.3 billion. The statement ofBinnie J, should now be construed in light of Century Services

and Indalex.

Need for a CCAA plan

[48] The bondholders contend that there is no authority under the CCAA to effect a

distribution of a debtor's assets absent a plan of arrangement or compromise that must be

negotiated by the debtor with its creditors, and that as a plan can include payment of post-filing

interest, it is not possible for a court to conclude that the bondholders have no right to post-filing

interest. They assert that there is no jurisdiction for a court to compromise a creditor's claim in a

CCAA proceeding except in the context of approving a plan approved by the creditors. They also

assert that plan. negotiations cannot meaningfully take place "in earnest" until the allocation

decision as to how much of the US$7,3 billion is to be allocated to each of the Canadian, US, or

EMEA estates.

[49] One may ask what is left over in this case to negotiate. The assets have long been sold

and what is left is to determine the claims against the Canadian estate and, once the amount of
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the assets in the Canadian estate are known, distribute the assets on aparipassu basis, This is not

a case in which equity is exchanged for debt in a reorganization of a business such as Stelco.

[50] However, even if there were things to negotiate, they would involve creditors

compromising some right, and bargaining against those rights. What those rights are need to be

determined, and often are in CCAA proceedings.

[51] In this case, compensation claims procedure orders were made by Morawetz J, The order

covering claims by bondholders is dated July 30,2009. It was made without any objection by the

bondholders, That order provides for a claim to be proven for the purposes of voting and

distribution under a plan. The claims resolution order ofMorawetz J. dated September 16, 2010

provides for a proven claim to be for all purposes, including for the purposes of voting and

distribution under any plan, The determination now regarding the bondholders claim for post"

filing interest is consistent with the process of determining whether these claims by the

bondholders are finally proven. Contrary to the contention of the bondholders, it is not a process

in which the court is being asked to compromise the bondholders' claim for post-filing interest. It

is rather a determination of whether they have a right to such interest.

[52] It is perhaps not necessary to determine at this stage how the assets will be distributed

and whether a plan, or what type of plan, will be necessary. However, in light of the argument

advanced on behalf of the bondholders, I will deal with this issue.

[53] I first note that the CCAA makes no provision as to how money is to be distributed to

creditors. This is not surprising taken that plans of reorganization do not necessarily provide for

payments to creditors and taken that the CCAA does not expressly provide for a liquidating

CCAA process. There is no provision that requires distributions to be made under a plan of

arrangement.

[54] A court has wide powers in a CCAA proceeding to do what is just in the circumstances,

Section 11(1) provides that a court may make any order it considers appropriate in the

circumstances, Although this section was provided by an amendment that came into force after

Nortel filed under the CCAA, and therefore by the amendment the new section does not apply to
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Nortel, it has been held that the provision merely reflects past jurisdiction. In Century Services,

Deschamps J. stated;

65 I agree with Justice Georgina R, Jackson and Professor Janis Sarra that the
most appropriate approach is a hierarchical one in which courts rely first on an
interpretation of the provisions of the CCAA text before turning to inherent or
equitable jurisdiction to anchor measures taken in a CCAA proceeding (see G. R,
Jackson and J, Sarra, "Selecting the Judicial Tool to get the Job Done: An
Examination of Statutory Interpretation, Discretionary Power and Inherent
Jurisdiction in Insolvency Matters", in J. P. Sarra, ed., Annual Review of
Insolvency Law 2007 (2008), 41, at p, 42). The authors conclude that when given
an appropriately purposive and liberal interpretation, the CCAA will be sufficient
in most instances to ground measures necessary to achieve its objectives (p. 94).

67 The initial grant of authority under the CCAA empowered a court "where an
application is made under this Act in respect of a company ... on the application of
any person interested iu the matter,.,, subject to this Act, [to] make an order under
this section" (CCAA, s. 11(1)). The plain language of the statute was very broad.

68 In this regard, though not strictly applicable to the case at bar, I note that
Parliament has in recent amendments changed the wording contained in s. 11(1),
making explicit the discretionary authority of the court under the CCAA, Thus in
s. 11 of the CCAA as currently enacted, a court may, "subject to the restrictions
set out in this Act, ,., make any order that it considers appropriate in the
circumstances" (S.C. 2005, c. 47, s, 128). Parliament appears to have endorsed the
broad reading of CCAA authority developed by the jurisprudence. (underlining
added)

[55] I note also that payments to creditors without plans of arrangement or compromises are

often ordered, In Timmmco Limited (Re), 2014 ONSC 3393, Morawetz J. noted at para. 38 that

the assets of Timminco had been sold and distributions made to secured creditors without any

plan and with no intention to advance a plan. In that case, there was a shortfall to the secured

creditors and no assets available to the unsecm'ed creditors. The fact that the distributions went to

the secured creditors rather than to an unsecured creditor makes no difference to the jurisdiction

under the CCAA to do so.

[56] InAbifjbiBowcKer Inc., (Re), 2009 QCCS 6461, Gascon J.C.S. (as he then was) granted a

large interim distribution from the proceeds of a sale transaction to senior secured noteholders

("SSNs"), The bondholders opposed the distribution on the same grounds as advanced by the

bondholders in this case:
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56 The Bondholders claim that the proposed distribution violates the CCAA.
From their perspective, nothing in the statute authorizes a distribution of cash to a
creditor group prior to approval of a plan of arrangement by the requisite
majorities of creditors and the Court. They maintain that the SSNs are subject to
the stay of proceedings like all other creditors.

57 By proposing a distribution to one class of creditors, the Bondholders
contend that the other classes of creditors are denied the ability to negotiate a
compromise with the SSNs, Instead of bringing forward their proposed plan and
creating options for the creditors for negotiation and voting purposes, the Abifibi
Petitioners are thus eliminating bargaining options and confiscating tlie other
creditors' leverage and voting rights,

58 Accordingly, the Bondholders conclude that the proposed distribution
should not be considered until after the creditors have had an opportunity to
negotiate a plan of arrangement or a compromise with the SSNs,

[57] Justice Gascon did not accept this argument, He stated:

71 Despite what the Bondholders argue, it is neither unusual nor unheard of
to proceed with an interim distribution of net proceeds in the context of a sale of
assets in a CCAA reorganization, Nothing in the CCAA prevents similar interim
distribution of momes. There are several examples of such distributions having
been authorized by Courts in Canada, (underlining added)

[58] Justice Gascon was persuaded that the distribution should be made as it was part and

parcel of a DIP loan arrangement that he approved, Whatever the particular circumstances were

that led to the exercise of his discretion, lie did not question that he had jurisdiction to make an

order distributing proceeds without a plan of arrangement. I see no difference between an interim

distribution, as in the case of AbitibiBowater, or a final distribution, as in the case of Timminco,

or a distribution to an unsecured or secured creditor, so far as a jurisdiction to make the order is

concerned without any plan of arrangement.

[59] There is a comment by Laskin J.A. in Ivaco Inc., (Re) (2006), 83 O.R, (3d) 108 (C.A.)

that questions the right of a judge to order payment out of funds realized on the sale of assets

under a CCAA process, in that case to pension plan administrators for funding deficiencies. He

stated:
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[Ijn my view, absent an agreement, I doubt that the CCAA even authorized the
motions judge to order this payment. Once restructuring was not possible and the
CCAA proceedings were spent, as the motions judge found and all parties
acknowledged, I question whether the court had any authority to order a
distribution of the sale proceeds.

[60] This was an obiter statement. But in any event Justice Laskin was discussing a situation

in which all parties agreed that the CCAA proceedings "were spent". That is, there was

effectively no CCAA proceeding any more. This is not the situation with Nortel and I do not see

tlie obiter statement as being applicable. As stated by Justice Gascon, distribution orders without

a plan are common in Canada,

[61] While it need not be decided, I am not persuaded that it would not be possible for a court

to make an order distributing the proceeds of the Nortel sale without a plan of arrangement or

compromise.

Conclusion

[62] I liold and declare that holders of the crossover bond claims are not legally entitled to

claim or receive any amounts under the relevant indentm'es above and beyond the outstanding

principal debt and pre-petition interest (namely, above and beyond US$4.092 billion).

[63] Those seeking costs may make cost submissions in writing within 10 days and

responding submissions may be made in writing within a further 10 days. Submissions are to be

brief and include a proper cost outline for costs sought.

J)^^-^
Newbould J.

Date: August 19,2014
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CORRECTED JUDGMENT, NOVEMBER 23 ON RE-A MENDED MOTION FOR THE APPROVAL OF A SECOND DIP
FINANCING AND FOR DlSTRfBUriON OF CERTAIN PROCEEDS OF THE MPCo SALE TRANSACTION TO THE
TRUSTEE FOR THE SENIOR SECURED NOTES ft312)

Introduction

1 In the context of their CCAA' restructuring, the Abitibi Petitioners2 present a Motion3 for I) the approval of a second
DIP financing and 2) the clistribulion of certain proceeds uf (lie Maniuouagan Puwer Cunipany {"MPCo") sale Iransauliun lu

the Senior Secured Noleholclers ("SSNs").

2 More particularly, the Abitibi Petitioners seek:

1) Orders authorizing Abitibi Consolidalecl Inc. ("/(€'/") and Abitibi Consolidated Company of Canada Inc. ("/ICCC"')
to enter into a Loan Agreement (the "ULC DIP Agreement") wilh 3239432 Nova Scotia Company ["ULC'\ as lender,

providing fur a CDNS230 million snper-priorily svcureci ileblur in possvssiun creilil fiicilily (the "ULC DIP Facilily").



The ULC DIP Facility is to be funded from the ULC reserve of approximately CDN$282.3 million (the "ULC
Reserve"), with lerms that will be substantially in the form of the term sheet (the "ULC DIP Term Sheet") attached to the

ULC DIP Motion;

2) Orders authorizing the distribution to the SSNs of up to CDN$200 million upon completion of the sale ofACCC's
60% interest in MPCo and Court approval of the ULC DIP Agreement.

The distribution is to be paid from the net proceeds of the MPCo sale transaction after the payments, holdbacks, reserves

and deductions provided for in the Implementation Agreement agreed upon in regard to that transaction; and

3) Orders amending the Second Amended Initial Order to increase. the super priority charge set out in paragraph 61.3

(the "/IC7 Dll-' Charge"} in respect nf the ACI DIP Facility by an amount ofCI)N$2.'i() million in favour of IJI.C for all

amounts owing in conneclion with Ihe ULC DIP Facility.

This increase in the AC1 DIP Charge is to still be subordinated to any and all subrogated rights in favour of the SSNs,

the lenders under the ACCC Term Loan (tlie "Term Lenders ) and McBurney Corporation, McBurney Power Limited

and MBB Power Services Inc. (the "Lien Holders") arising under paragraph 61.10 of the Second Amended Initial Order.

3 The SSNs and the Term Lenders, (lie only two secured creditor groups of the Abitibi Petitioners, do not, in the end,

contest the ULC DIP Motion. Pursuant to intense negotiations and Following concessions made by everyone, an acceptable

wording to the orders sought was finally agreed upon on the eve of the hearing. The efforts of all parties and Counsel

involved are worth mentioning; tlic help and guidance of the Monitor and its Counsel as well.

4 Of the unsecured creditors and other stakeholders, only the Ad Hoc Unsecurecl Notehoklers Committee (the

"Boncllwlders") opposes the ULC DIP Motion, and even there, just in part. At hearing, Counsel for the Official Commiltee

of Unsccured Creditors set up in the corresponding U.S. proceedings pending in t1ie State of Delaware also voiced that his

client shared some of the Bondholders' concerns.

5 In short, while not contesting the request for approval of the second DIP financing, the Bondholders contend that the

CDN$200 million immediate proposed distribution to the SSNs is inappropriate and uncalled for at this time.

6 Before analyzing the various orders sought, an overview of the MPCo sale transaction and oftlie ULC DIP Facility that
are the subject of (lie debate is necessary.

The MPCo Sale Tnnisnction

7 '['he MPCo sale transaction is cenlral to the orders sought in Ihc IJI.C DIP Motion.

8 Under Ihe terms of an Implcmcnlaliun Agreement signed in Ihal regard, Ilydro-Quebcu ("HQ") agreed lu pay ACCC

CDN$615 million (the "Purchase Price") foi-ACCC's 60% interest in MPCo.

9 Of this amount, it is expected that (i) CDN$25 million will be paid at closing to Alcoa, the owner of the other 40%
interest in MPCo, for tax liabilities; (ii) approximately CDN$31 million will be held by HQ for two years to secure various
indemnifications (the "HQ Holclbacl("~)\ (iii) certain inter-party accounts will be settled; (iv) the CDN$282.3 million ULC
Reserve, set up primarily to guarantee potential contingent pension liabilities and taxes resulting from Ihc l-'roposed

Transactions, will be held by Ihe Monitor in trust for the ULC pending further Order of the Court; and (v) the ACI DIP
Facility will be repaid.

10 That said, until the sale, ACCC's 60% interest in MPCo remains subject to the SSN's first ranking security. This first

ranking security interest has never been contested by any party. In fact, after their review of same, the Monitor's Counsel

concluded that it is valid and enforceable4.

11 Accordingly, the proceeds of the sale less adjustments, holdbacks and reserve would normally be paid to the SSNs as



holders ol'valid lirst ranking security over this asset.

12 To that end, the SSNs' claim of US$477,545,769.53 (US$413 million in principal and US$64,545,769.53 in interest as
at October 1st, 2009) is not really contested except for a 0.5% to 2% additional default interest over the 13.75% original loan

rate.

13 In that context, on September 29, 2009, the Court issued an Order approving the sale of ACCC's 60% interest in

MPCo on certain conditions. Amongst others, tlie Court:

a) Approved (lie terms and condilions oflhe Iniplementatiun Agreeinenl;

b) Authorized and directed ACI and ACCG to implement and complete the Proposed Transactions with such

non-material alterations or amendments as the parties may agree to with the consent of the Monitor;

c) Declared that (i) the proceeds from the Proposed Transactions, net of certain payments, hoklbacks, reserves and

deductions, find (ii) the shares of the ULC, shall constitute and be treated as proceeds of the disposition ofACCC's

MPCo shares (collectively, the "MPCo Share Proceeds ");

d) Declared that the MPCo Share Proceeds cxlend to and include (a) ACCC's interest in the HQ Holdback and (b)
ACCC's interest in claims arising from the satisfaction of related-party claims;

e) Declared that the MPCo Share Proceeds will be subject to a replacement charge (the "MPCo Noteholder Charge") in

favour ol the SSNs with the same rank and priority as the security held in respect of the ACCC s MPCo shares;

f) Declared that the ULC Reserve is subject to a charge in favour of the SSNs whicli is subordinate to a charge in favour

ofAlcoa (the "ULC Reserve Charge"); and

g) Ordered that the cash component of the MPCo Share I'rnceed.s and the 111,C Reserve he paid to and held by the

Monitor in an interest bearing account or investment grade marketable securities pending further Order of the Court.

1/l The Proposed Transactions are not expected to close until the latter part of November or early December 2009. ACI

has requested and obtained an extension from Investisseinent Quebec ("IQ ) to December 15, 2009 for the repayment of the

ACI DIP h'acility that matured on November 1st, 2U09.

15 Based on the amounts of the significant payments, hoklbiicks, reserves and deductions from the Purchase Price, and

considering that tlie amuunt drawn under the AC! DIP Facilily presently stands at CDN$54.8 million, the Net Available

Proceeds after payment of the ACI DIP Facility would be approximately CDNS173.9 million.

The Ulc DIP Facility

16 Pursuant to (lie Impleinenlalioii Agreement, ULC is requiruil to maintain tlic ULC Reserve. On Die closing of Ihc

Proposed Transactions, ULC will hold the ULC Reserve in the amount of approximately CDN$282.3 million.

17 This amount may be used for a limited number of purposes (the "Permitted Invcsfincnls"') that are described in the

Implementalion Agreement. Such Permitted Investments include making a DIP loan to either AC1 or ACCC.

18 Based on that, the ULC DIP Term Sheet provides that the ACI Group will borrow CI)N1;230 million from the IJLC
Reserve as a Permitted Investment.

19 According to the Monitor, the significant terms of the ULC DIP Term Slieet are as fulluws:

i) Mmmer of Borrowing — Initially, the ULC DIP Facility was to be available by way of an immediate draw of
CDNS230 million. After negotiations with the Term Lenders, it was rather agreed that (i) a first draw ofCD~NS130

million will be advanced at closing, (ii) subsequent draws for a maximum total amount of CDN$50 millinn in



increments of up to CDN$25 million will be, advanced upon E! Hve (5) business day notice and in accordance wilh

paragraph 61.11 of the Second Amended Initial Order, and (iii) the balance ofCDN$50 million shall become available
upon further order of the Court.

ii) Interest Paymei-Hs No interest will be payable on the ULC DIP Facility;

iii) Fees- — No fees are payable in respect of the ULC DIP Facility;

iv) Expenses — The borrowers will pay all reasonable expenses incurred by ULC and Alcoa in connection with the

ULC DIP Facility;

v) Reporting — Reporting will be similar to thai pruvided under the ACI DIP Facility ynd copies ol' all nnaiiuial

information will be placed in the data room. Reporting will include notice of events of default or maturing events of

default;

vi) Use of Proceeds — The ULC DIP Facility will be used for general corporate puiposcs in material compliance with

the 13-weck cash flow forecasts to be provided no less frequently than the first Friday of each month (the "Bnclgel");

vii) Events ofDefmili The events of default include the following:

(a) Substantial non-compliance with the Budget;

(b) Termination of the CCAA Stay of Proceedings;

(c) Failure to file a CCAA Plan with the Court by September 30, 2010; and

(d) Withdrawal of the existing Securitization Program unless replaced with a reasonably similar facility;

viii) Rights of Alcoci — Alcoa will receive all reporting noted above and notices of events of default, Alcoa's consent is

required for any amendments or waivers;

ix) Rights of Senior Secured Notelwlclers — Tlie Senior Secured Noteholders'rights consist of:

(a) Receiving all reporting noted above and any notice of an Event of Default;

(b) Consent of Senior Secured Noteholders holding a majority of the principal amount ol'the Senior Secured Notes
is required for any amendments to the maximum amount of the ULC DIP Facility or any change to the Outside
Maturity Date or the interesl rate;

(c) Upon an Event of Default, there is no right to accelerate payment or maturity, subject to the right to apply to
Court for the termination of the LILC Dll1 l''acility, which right is without prejudice (o the right ol'ACl, ACCC, the

ULC or Alcoa to oppose such application;

(d) Entitlement to review draft of documents, but final approval of such documcnls is in Alcoa's sole discretion;

and

(e) Entitlement to request the approval of the Court to amend any monthly cash flow budgcl which has been filed;

x) Seciirily — Security is similar to the existing ACI DIP l''acility;md ranking immediiitely iifter (lie existing A(;l DIP

Charge. There are no charges on the assets of the Chapter 11 Debtors (as defined in tlie existing AC1 DIP Fcicilily).

20 The Monitor notes that the ULC DIP Facility will provide the AC1 Group with additional net liquidity (after the
retirement of the AC1 DIP Facility and after the payment of the proposed distribution to the SSNs) in the amount of some
CDNS 167 million.



The Questions at Issue

21 In light of this background, the Court must answer the following questions:

1) Should the ULC DIP Facility ofCDN$230 million be approved?

2) Should the proposed distribution ofCDNS200 million to the SSNs be authorized?

3) Is the wording of the orders sought appropriate, notably with regard to the additions proposed by the Bondhotders in
terms of the future steps to be taken by the Abitibi Petitioners?

Analysis and Discussion

1) The Approval of the DIP Financing

22 In the Court's opinion, the second DIP financing, that is, the ULC DIP Facility of CDNS230 million, should be
approved on the amended terms agreed upon by (lie numerous parties involved.

23 In this restructuring, the Court has already approved DIP financing in respect of both ihe Abitibi Pelitioncr.s and the

Bowater Petitioners.

24 On April 22, 2009, it issued a Recognition Order (U.S, Interim DIP Order) recognizing an Interim Order of the U.S.

Bankruptcy Court for a DIP loan of up to US$206 million to the Bowater Petitioners, On May 6, 2009, it approved the AC1

DIP Facility, a US$100 million loan to the Abitibi Petitioners by Bank of Montreal ("BMO"), guaranteed by IQ,

25 Tlie jurisdiction of the Court to approve 131 P financing and the requirement of the Abitibi Petitioners I'or such were

canvassed at length in the May 6 Judgment. The requirements of the Abitibi Petitioners for liquidity and the authority of the
Court to approve agreements to satisfy those requirements liave already been reviewed and ruled upon,

26 There have been no circumstances intervening since the approval of the ACI DIP Facility that can fairly be

characterized as negating the requirement of the Abitibi Petitioners for DIP financing.

27 The only issue here is whether this particular ULC DIP Facility proposal, replacing as it does (lie prior AC1 DIP
Facility, is one that the Court ought to approve. As indicated earlier, the answer is yes.

28 At this stage in (lie proceedings where the phase of business stabilization is largely complete, the Courl is not required

to approach the subject ofDIP nnanuiiig Irom tlie perspective of excessive caution or parsiinony.

29 On the one hand, as highlighted notably by the Monitor6, the Abitibi Petitioners have presented subslanlial reasons to

support their need for liquidity by way of a DIP loan, Suffice it to nole to that end that:

a) Without an adequate cushion, in view of potential adverse exchange rate fluctuations and further adverse price

declines in the market, the Abitibi Pelilioncrs'liquidily could easily be insulTiuienl to ineel (lie requiremenLs of' its

Securitizalion Program (Monitor's 19th Report at paragraphs 49, 50 and chart at paragraph 61);

b) Absent a DIP loan, there is, in fact, a "high risk of default" under (lie Securitization Program (Monitor's 19lh Report

at paragraph 32);

c) Despite Abitibi Petitioners'best efforts at forecasting, weekly cash flow forecasts have varied by as much as US$26

million. Weekly disbursements have varied by 100%. Each \<t variation in the foreign exchange rate as against the US

dollar could produce a US$17 million negative cash flow variation. The ultimate cash flow requirements will be highly

dependent on variables that the Abitibi Petitioners'cannot conh'ol (Monitor's 19th Report at paragraphs 54, 60 and 61);



d) The market decline has eroded the Abitibi Petitioners'liquidity, while foreign exchange tluc.tuations are placing

further strain on this liquidity, Even if prices increase, the resulting need For additional working capital to increase

production will paradoxically put yet further strain on this liquidity;

e) Without the ULC DIP Facility, the Abitibi Petitioners would lack access to sufficient operating credit to maintain
normal operations. They would be significantly impaired in their ability to operate in the ordinary course and they would

face an increase in the risk of unexpected interruptions; and

f) The Abitibi Petitioners have yet to complete their business plan and it is premature to predict the length of the
proceedings (Monitor's 19th Report at paragraphs 47 and 48).

30 In fact, based upon its sensitivity analysis, the inter-month variability of the cash Hows, the minimum liquidity

requirements under the Securitization Program, and the requirement to repay the AC1 DIP Facility, Ihe Monilor is ul'llie view

that the Abitibi Petitioners need the new ULC DIP Facility to ensure (hat AC1 has sufficient liquidity to complete its
reslructunng.

31 On the other hand, the reasonableness of the amount of the ULC DIP Facility is supported by tlie following facts:

a) Only about CDN$168 million of incremental liquklily is being pruvided ami pusl-lransaction, the Abitibi Pelilioners
will have, at best, about CDN$335 million of liquidity (Monitor's 19th Report at paragraph 68);

b) The Bowater Petitioners, a group of the same approximate size as the Abitibi Petitioners, enjoy liqLiidity ol'

approximately US$400 million (Monitor's 19th Report at paragraph 69) and a DIP facility of approximately US$200
million;

c) Even with the ULC DIP Facility, the Abitibi Petitioners will be at the low end of average relative to their peers in

terms of available liquidity relative to their size;

d) Tlie cash How of the Abilibi Petiliuncrs is subjecl It) signil'icanl inlra-nunuli varialions and has risks associated with

pricing and currency fluctuations which are larger the longer the period examined; and

e) The Abilibi Pcl.itioncrs are required by the Securitization Facility to maintain liquidity 011 a rolling basis above
US$100 million.

32 In addition, the Court and the stakeholders have all the means necessary at their disposal to monitor the use of liquidity

without, at the same time, having to ration its access at a level far below that enjoyed by the peers with whom the Abilibi

Petitioners compete.

33 In this regard, it is important to emphasize that the ULC DIP Facility includes, after all, particularly interesting
conditions in lenns of interest paymcnly and associaled fees. Because ULC is the lender, none are payable,

34 Finally, the provisions of section 11.2 of the amended CCAA, and in particular the factors for review listed in

subsection 11.2(4), are instructive guidelines to the exercise of the Court's discretion to approve the ULC DIP Facility.

35 Pursuant to subsection 11.2(4) of the amended CCAA, for rcstTucturings undertaken arier September 18, 2009, the

judge is now directed to consider the following factors in determining whether to exercise his or her discretion to make an

order such as this one:

a) The period during which the company is expected to be subject to CCAA proceedings;

b) How the company's business and financial affairs are to be managed during the proceedings;

c) Whether the company's management lias the confidence of its major creditors;



d) Whether the loan would enhance 1he prospects of a viable compromise or arrangement being made;

e) The nalui-e and value of the company's property;

f) Whether any creditor would be materially prejudiced as a result of the security or charge; and

g) The Monitor's report.

36 Applying these criteria to this case, it is, first, premature to speculate how long the Abitibi Petitioners will remain

subject to proceedings under the CCAA.

37 The Monitor's 19th Report lias considered cash (low forecasts until December 2010. The Abitibi Petitioners are

hopeful of progressing to a plan outline by year-end with a view to emergence in the first or second quarter of 2010.

38 In considering a DIP financing proposal, the Court can take note of the fact that the time and energies ought, at this

stage in the proceedings, to be more usefully and profitably devoted to completing, the business restructuring, raising the

necessary exit I'mancing and negotiating an appropriale restructuring plan with the stakeholders.

39 Second, even if the ULC DIP Facility ofCDN$230 million is a high, albeit reasonable, figure under the circumstances,
access to the funds and use ollhe funds remain clusuly inunitorcd.

40 Based on the compromise reached with the Term Lenders, access to the funds will be progressive and subject to

control. The initial draw is limited to CDM$130 million. Subsequent additional draws up to CDM$50 million will be in
maximum increments ofCDN$25 million and subject to prior notice. The final CDN$50 million will only be available with

the Court's approval.

41 As well, the use of the funds is subject to considerable safeguEirds as to the interests uf all slakehoklcrs. These include

the 1'ollovvin.i',:

a) The Monitor is on site monitoring and reviewing cash flow sources and uses in real time with full access to senior

management, stakeholders and (he Court;

b) Stakeholders have very close to real lime access to financial information regarding sources and use of cash flow by

reason of the weekly cash flow forecasts provided to their financial advisors and the weekly calls with such financial

advisors, participated in by senior management;

c) The Monitor provides regular reporting to the Court including as lo the tracking of variances m cash use relative to

forecasl and as to evolution of the business environment in which the Abitibi Petitioners are operating; and

d) All stakeholders have full access to this Court to bring such motions as they sec fit should a material adverse change

in the business or affairs intervene.

42 Third, there has been no suggestion that the management of the Abitibi Petitioners has lost the confidence of its major

creditors. To the contrary:

a) Management has successfully negotiated a seitlement of very complex and Ihorny issues with both the Term Lenders

and the SSMs, which has enabled this LJLC DIP Motion to be brought forward with tlieir snpporl;

b) While management does not agree with all positions taken by the Bond holders at all times, it has by and large

enjoyed the support of that group throughout these proceedings;

c) Management has been attentive to the suggestions and guidance oClhc Munilor wilh lliu result that Ihere liavu been

few if any instances where the Monitor has been publicly obliged to oppose or lake issue with steps taken;



d) N4anagement has been proactive in hiring a Chief Restructuring Officer who has provided management with

additional depth and strength in navigating through clifHcult circumstances; and

e) The Abitibi Petitioners' management conducts regular meetings with the financial advisors of (heir major

stakeholders, in addition to having an "open door" policy.

43 The Court is satisfied that, in requesting the approval of the ULC DIP Facility, management is doing so with a broad
measure of support and (lie confidence'ofifs major creditor constituencies.

44 Fourth, with an adequate level of liquidity, the Abitibi Petitioners will be able to run their business as a going concern

on as normal a basis as possible, with a view to enhancing and preserving ils value while (lie restructuring process proceeds.

45 By facilitating a level nf financial support: that is reasonable and adequate and of sufficient duration tn enable them In

complete the restructuring on most'reasonable assumptions, the Abilibi Petitioners will have the benefit of an umbrella of

stability around their core business operations.

46 In the Court's opinion, this can only facilitate the prospects of a viable compromise or arrangement being fbuncl.

/17 Fifth, there are only two secured creditor groups of the Abitibi Petitioners: the SSNs and (lie Term Lenders, Aflcr long

and difficult negotiations, they finally agreed to an acceptable wording to the orders sought. No one argues any longer that it

is prejudiced in any way by the proposed security or charge.

48 Lastly, sixth, the Monitor has carefully considered the positions of all of (he stakeholders as well as (lie reasonableness

of (lie Abitibi Petitioners' requirements for the proposed ULC DIP Facility. Having reviewed bolh llie impact of (lie proposed

ULC DIP Facility on stakeholders and its beneficial impact upon the Abitibi Petitioners, the Monitor recommends approval

of the ULC DIP Facility,

49 On (lie whole, in approving this ULC DIP Facility, the Court supports the very large consensus reached and the fine

balance acliieved between the inte.rests of all stakeholders involved.

2) The Distrihu/ion to (lie SSNs

50 The approval of the terms of the ULC DIP Facility by the SSNs is intertwined with the Abitibi Petitioners' agreement
to support a distribution in their favor in (lie amount ofCDN$200 million.

51 The Abitibi Petitioners and the SSNs consider that since the MPCo proceeds were and are subject to the security of the
SSNs, this arrangement or compromise is a reasonable one under (he circumstances.

52 They submit that the proposed dish-ibution will be of substantial benefit to the Abitibi Petitioners. Savings of at least
CDN$27.'1 million per year in accruing interest costs on the CDN$200 million to be distributed will be realized based on the
13.75% interest rate payable to the SSNs.

53 Needless to say, they maintain that the costs saved will add to the potential surplus value of SSNs' collateral that could

be utilized to compensate any creditor whose security may be impaired in the future in repaying the ULC DIP Facility.

54 The Bondholders oppose the CDN$200 million distribution to the SSNs.

55 In their view, given the Abitibi Petitioners'need for liquidily, the proposed payment of substuntial proceeds to one

group of creditors raises important issues of both propriety and timing. It also brings into focus the need for the CCAA

process to move forward efficiently and effectively towards the goal of the timely negotiation and implementation ol'a plan

of arrangement.

56 The Bonclhoklers claim that the proposed distribution violates the CCAA. From their perspective, nothing in the statute



authorizes a distribution of cash to a creditor group prior to approval nf a plan of arrangement by the requisite majorities of

creditors and tlie Court. They maintain that the SSNs are subject to the stay of proceedings like all other creditors.

57 By proposing a distribution to one class of creditors, the Bondholders contend that the other classes of creditors are

denied the ability to negotiate a compromise with the SSNs. Instead of bringing forward their proposed plan and creating

options for the creditors for negotiation and voting purposes, the Abitibi Petitioners are thus eliminating bargaining options

and confiscating the other creditors'leverage and voting rights.

58 Accordingly, the Bondholdcrs conclude that the proposed distribution should not be considered until after (lie creditors

have had an opportunity to negotiate a plan of arrangement or a compromise with the SSNs.

59 In the interim, they suggest that the Abitibi Petitioners should provide a business plan to their legal and financial

advisors by no later than 5:00 p.m. on November 27, 2009. They submit (hat a rcslructiiring and rccapitalization term sheet

on terms acceptable to them and their legal and financial advisors should also be provided by no later than 5:00 p.m. on

December 11,2009.

60 With all due respect for the views expressed by the Bonclholders, the Court considers that, similarly to the UI,C 1)11-'

Facility, the proposed distribution should be authorized.

61 To begin with, the position of the Bondholders is, under the circumstances, untenable. While they support the

CDN$230 million ULC DIP Facility, they still contest the CDN$200 million proposed distribution that is directly linked to
the latter.

62 The Court does not have the luxury of picking and choosing here. What is being submitted for approval is a global

solution. The compromise reached must be considered as a whole. The access to additional liquidity is possible because of

the corresponding distribution to the SSNs. The amounts available for both the ULC DIP Facility and the proposed
distribulion come n'oin llie same MPCu sale transacliun.

63 The compromise negotiated in this respect, albeit imperfect, remains the best available and viable solution lo deal with

the liquidity requirements of the Abitibi Petitioners. It follows a process and negotiations where the views and interests of

most interested parties have been canvassed and considered.

64 To get such diverse interest groups as the Abitibi Petitioners, the SSNs, the Term Lenders, HMO and IQ, and tiLC. and

Alcoa lo agree on an acceptable outcome is certainly not an easy task to achieve. Without surprise, it comes with certain

concessions,

65 It would be very dangerous, if not reckless, for the Court to put in jeopardy the ULC DIP Facility agreed upon by most

stakeholders on the basis that, perhaps, a better arrangement could eventually be reached in terms of distribution of proceeds

that, on their face, appear to belong to t1ie SSNs.

66 The Court is satisfied that both aspects of the UI.C DIP Motion are closely connected and should be approved

together. To conclude otherwise would potentially put everything at risk, at a time where stability is most required.

67 Secondly, it remains that ACCC's interest in MPCo is subject to the SSNs' security. As such, all proceeds of (lie sale

less adjustments, holclbacks and reserves should normally be paid to Ihe SSNs. Despite this, provided they receive the

CDN$200 million proposed distribution, the SSNs have consented to the sale proceeds being used by the Abitibi Petitioners
to pay the existing AC1 DIP Facility and to the ULC Reserve being used up to CDN$230M for the ULC DIP Facility
funding.

68 It is thus fair to say that the SSNs are not depriving the Abitibi Petitioners of liquidity; they are funding part of the
restructuring with their collateral and, in the end, enhancing this liquidity.

69 The net proceeds of the MPCo transaction alter payment of the ACI DIP Facility arc expected to be CDN$ 173.9
million. Accordingly, out of a CDN$200 million distribution to the SSNs, only CDN$26.1 million could technically be said
to come from the ULC DIP Facility. Contrary to what the Bonclholders alluded to, if minor aspects of the claims of the SSNs



are disputed by the Abitibi Petitioners, they do not concern the CDN$200 million at issue.

70 Thirdly, the ULC DIP Facility bears no inleresl and is nol subjecl tu drawdown lees, wliile a dislribuliun ol'CDN$200
million to the SSNs will create at the same lime interest savings of approximately CDN$27 million per year For the AC1

Group. There is, as a result, a definite economic benefit to the contemplated distribution for the global restructuring process.

71 Despite what the Bondholders argue, it is neither unusual nor unheard of to proceed with an interim distribution of net

proceeds in the context of a sale of assets in a C.C.AA reorgnnization. 'Nothing in the C.C.AA prevents similar interim

distribution of monies. There are several examples of such distributions having been authorized by Courts in Canada7.

72 While the SSNs are uertainly subject to a stdy of proceedings much like the other creditors involved in the present

CC/IA reorganization, an interim distribution of net proceeds from the sale of an asset subjccl to the Court's approval has

never been considered a breach of the stay.

73 In this regard, the Bondholders have no economic interest in the MPCo assets and resulting proceeds of sale that are

subject to a first ranking security interest in favor of the SSNs. Therefore, they are not directly alT'ecled by the proposed

distribution ofCDN$20() million.

74 In Whidsor Muchine & Stamping Llcl. (Re)* Morawelx .1. dealt with the opposition of unsecured credilors lo an

Approval and Distribution Order as follows:

13 Although the outcome of this process does not result in any distribution to unsecured creditors, this docs not

give risc to a valid reason to withhold Court approval of these transactions. 1 am sEitisltcd that the unsccured

creditors have no economic interest in the assets.

75 Finally, even though the Monitor makes no recommendation in respect of the proposed dislribulion lo the SSNs. this

can hardly be viewed as an objection on its parl. In the Cirsl place, this is not an issue upon which the Monitor is cxpcclud to

opine. Besides, in its 19th report, the Monitor notes the following in that regard:

a) According to its Counsel, the SSNs security on the ACCC's 60% interest in MPCo is valid and enforceable;

b) The amounls owed to the SSNs far exceed (lie contemplated distribution while the SSNs' collateral is sufficient for

the SSNs' claim to be most likely paid in full;

c) The proposed distribution entails an economy of(_'L)N$27 million per year in interest savings; and

d) Even taking, into consideration the CDN$200 million proposed distribution, the ULC DIP Facility provides the
Abitibi Petilioners with the liquidity they require for most of the coming year.

76 All things considered, the Court disagrees with the Bondholders' assertion that the proposed distribution is against the
goals and ubjeclives of the CCAA. For some, it may only be a small step. However, it is EI dennite step in (lie riglit dirccliun.

77 Securing the most nccdecl liquidity at issue here iind reducing substantially the extent of the liabilities lowards a key

secured creditor group no doubt enhances the chances of a successful restructuring while bringing stability to the on-going

business.

78 This benefits a large community of interests that goes beyond Ihe sole SSNs.

79 From that standpoint, the Court is satisfied that the restructuring is moving forward properly, with reasonable diligence

and in accordance with the CCAA ullimate goals.

80 Abilibi Petitioners' firm intention, reiterated at the hearing, to shortly provide their stakeholders with a business plan

and a restructuring and recapitalization term sheet confirms it EIS well.



3) The Orders Sntif;hl

8 1 In closing, the precise wording of the orders sought has been negotiated at length between Counsel. It is the result of a

difficult compromise reached between many different parties, each trying to protect distinct interests.

82 Nonetheless, despite their best efforts, this wording certainly appears quite convoluted in some cases, to say the least.

The proposed amendment to the subrogation provision of (lie Second Amended Initial Order is a vivid example. Still, the

mechanism agreed upon, however complicated it might appear to some, remains acceptable to all alTccted creditors.

83 The delicate consensus reached in this respect must not be discarded lightly. In view of the role of the Court in CC.AA

proceedings, that is, one ofjudicial oversight, the orders sought will thus be granted as amended, save for limited exceptions.

To avoid potential misunderstandings, the Court felt necessary to slightly correct the specific wording of some cnnclnsions.

The orders granted reflect this.

84 Turning to the conclusions proposed by the Bundliolders at paragraphs 8 lo 11 uf tlie draft amendetl urdur (nu\v

paragraphs 6 to 9 of this Order), the Court considers them useful and appropriate. They assist somehow in bringing into focus
the need for this CC/1/1 process to continue to move forward efficiently.

85 Minor adjustments to some of the wording arc, however, required in order to give the Abitibi Pctitioner.s some

flexibility in terms ofcoinpliance with tlie ULC DIP documents and cash flow forecast.

86 For the expected upcoming filing by the Abilibi Petitioners of their business plan and restructuring and rccapitalizal.ion
term sheet, llie Court uoncludes lliat simply giving ai:l lo llieir slatetl inleiition is sufHuienl at tliis stage. '1'lie deiullines

indicated correspond to the date agreed upon by the parties Ibr the business plan and to (lie expected renewal date of (lie

Initial Order for the restructuring and rccapitalization term sheet.

FOR THESE REASONS, THE COURT:

ORDERS the provisional execution ul'Hii.s Order nolwitlislanding any appeal and williout the nuuessily 1)1' rurnishing any

security.

ULC DIP Financing

1 ORDERS that the Abitibi Petilioners arc hereby authorized and empowered to enter into, oblain and borrow under a

credit facility provided pursuanl lu a loan a^reeinenl(ttie "ULC DIP A^ri'L'mm'if) ;ununi^ ACI, <is borruwer, mnl 3239432

Nova Scotia Company, an unlimited liability company ("WC"'), as lender (the "ULC DIP l.eiuler ), lo be approved by Atcoa

acting reasonably, which terms will be consistent with the ULC DIP Term Sheet communicated as Exhibit R-l in support of

the ULC DIP Motion, subjccl to such non-material aiTiendmcnts and modifications as tl-ie parties may agree with a copy

thereof being provided in advance to the Monitor and to modincations required by Alcoa, acting re;isonably, which credit

facility shall he in an aggregate principal amount outstanding at any time not exceeding $231) million.

2 ORDERS that the credit facility provided pursuant to the ULC DIP Agreement (the -'ULC DIP") will be subjccl to (lie
rolluwin^ draw uoiidiliuns:

a) a first draw of $130 million to be advanced at closing;

b) subsequent draws for a maximum tolal amuunt ol'$50 million in incremenls ul'up lo $25 million to be advancud upon

a five (5) business day notice and in accordance with paragraph 61.11 of the Second Amended Initial Order which shall

apply mutatis mutandis to advances under the ULC DIP; and

c) the balance of $50 million shall become available upon further order ofthe Court.

At the request of the Borrower, all undrawn amounts under the ULC DIP shall either (i) be transferred to the Monitor to be



held in an interest bearing account for the benefit of the Borrower providing that any requests for advances thereafter shall

cunlinue to be made and ))ruuessed in accordance herewith as if the transfer had not occurred, or (ii) be invested by ULC in

an interest bedring account with all interest earned thereon being for the benellt of and remiltcd to (lie Borrower forthwith

following receipt thereof.

3 ORDERS the Petitioners to communicate a draft of the substantially final ULC DIP Agreement (the "Orafi ULC DIP
Agreenient") to the Monitor and to any party listed on the Service List which requests a copy of same (an "Inlerestetl Party")

no later than five (5) days prior to the anticipated closing of the MFCo '1'ransaction, as said term is defined in the ULC DIP
Motion.

4 ORDERS that any Interested Party who objects to any provisions of the Draft ULC DIP Agreement as not being

substantially in accordance with the terms of (lie ULC DIP Term Sheet, Exhibit R.-1, or objectionable for any other reason,

shall, before the close of business ol the day following delivery of the Draft ULC DIP Agreement, make a request for a

hearing before this Court staling the grounds upon which such objection is based, failing which the Draft ULC DIP
Agreement shall be considered to conform to the LILC DIP Tcnn Sheet and shall be deemed to constitute the ULC DIP

Agreement for the purposes of this Order.

5 ORDERS that Ihe Abitibi Pelitioners are hereby authuri/.cd and empowered to execute and deliver the ULC DIP
Agreement, subject to the terms of this Order and the approval of Alcoa, iicting reasonably, ds well as such conunilmenl

letters, fee letters, credit agreements, mortgages, charges, hypothecs and security documents, guarantees, inandatc and other
definitive documents (collectively with the ULC DIP Agreement, the "ULC DIP Documen/s"), as arc conlemplatccl by the

ULC DIP Agreement or as may be reasonably required by (he ULC DIP Lender pursuant to the terms thereof, and the Abitibi

Petitioners are hereby authorized and directed to pay and perform all of their indebtedness, interest, fees, liabilities and

obligations to the ULC DIP Lender under and pursuant to the ULC DIP Documents as and when same become due and are to

be performed, notwithstanding any other provision of'lhis Order.

6 ORDERS that the Abitibi Petitioners shall substantially comply with the terms and conditions set forth in the ULC DIP
Documents and the 13-wcck cash flow forecast (Ihc "Budget") provided to the financial advisors of the Notice Parties (as

defined in the Second Amended Initial Order) and any Interested Party.

7 ORDERS that, in accordance with the terms and conditions of'lhe ULC DIP Documents, the Abitibi Pclitioners shall use

the proceeds of the U1,C DIP substantially in compliance with (lie Budget, that the Monitor shall monitor the ongoing

disbursements of the Abilibi Petitioners under the Budget, and that the Monitor shall forthwith advise the Notice Parties (as
denned in the Second Amended Initial Order) and any Interested Party of the Monitor's unclerstEinding of any pending or

anticipated substantial non-compliance with (he 13iulg,et ancl/or any other pcndiny, or antiuipaled uvunl ul' deraull ur

termination event under any of the ULC DIP Documents.

8 GIVES ACTlo the Abitibi Petitioners of their slated intention to provide a business plan to (he Notice Parties (as defined
in the Second Amended Inilial Order) and any Interested Party by no later than 5:00 p.in. on November 27, 2009.

9 GIVES ACT to the Abitibi Petitioners of their staled intention to provide a restructuring and recapilali'/.ation term sheet

(the "Recapilali/atiun Term Sheet") to the Notice Parties (as defined in the Second Amended Initial Order) and any
Interested Party by no later than 5:00 p.m. on December 15,2009.

10 ORDERS that, notwithstanding any other provision of this Order, the Abitibi Petitioners shiill pay to ihc ULC DIP
Lender when due all amounts owing (including principal, interest, fees and expenses, including without limitation, all fees

and disbursements of counsel and all other advisers to or agents of the ULC DIP Lender on a full indemnity basis (the "ULC

DIP Expenses"') under the 1-11,C DIP Documents and shall perform all of their other obligations to the ULC DIP Lender

pursuant to the ULC DIP Documents and this Order.

11 ORDERS that llie claims of Ihc ULC DIP Lender pursuanl lo (lie ULC DIP DocumeiUs sliall not be compromised or
airanged pursuant to the Plan or these proceedings and the ULC DIP Lender, in such capacity, sliall be treiileil ciy an

unaffected creditor in these proceedings and in any Plan or any proposal filed by any Abitibi Petitioner under the BIA.

12 ORDERS that the ULC DIP Lender may, notwithstanding any other provision of this Order or the Initial Order:



a) take such steps from time to time as it may deem necessary or appropriate to register, record or perfect the ACI DIP

Charge and the ULC DIP Douumenls in alljurisdiutiuns where it deems il to be appropriate; and

b) upon the occurrence of a Termination Event (as each such term is defined in the ULC DIP Documents), refuse to

make any advance to the Abitibi Petitioners and terminate, reduce or restrict any further commitment to the Abitibi

Petitioners to the extent any such commitment remains, set off or consolidate any amounts owing by the (1\.C Dll-'

Lender to the Abilibi Petitioners against any obligation of the Abitibi Petitioners to the ULC DIP Lender, make demand,
accelerate payment or give other similar notices, or to apply to this Court for the appointment of a receiver, receiver and

manager or interim receiver, or for a bankruptcy order against Ihe Abitibi Pclitioncrs and for (he iippointmcnt of a trustee

in bankruptcy of the Abitibi Pelilioners, and upon the occurrence of an event of default under the terms of the ULC DIP

Documents, the ULC DIP Lender shall be entitled to apply to the Court to seize and retain proceeds fi'oin the sale of any

of the Property of the Abitibi Pelitioners and the cash How of the Abitibi Petitioners to repay amounts owing to the ULC

DIP Lender in accordance with the LILC DIP Documents and the ACI DIP Charge.

13 ORDERS that the foregoing rights and remedies of the ULC DIP Lender shall be enforceable against any trustee in
bankruptcy, interim receiver, receiver or receiver and manager of the Abitibi Petitioners or the Property of the Abitibi

Petitioners, the whole in accordance with and to the extent provided in the ULC DIP Documenls.

14 ORDERS that the ULC DIP Lender shall not take any enforcement steps under Ihe UI.C DIP Documents or the ACI

DIP Charge without providing 1'ive (5) business day (the "Notice Perioct") written enforcemenl notice of a default thereunder

to the Abilibi Petitioners, the Monitor, the Senior Secured Noteholders, Alcod, the Notice Parties (as defined in (lie Second

Amendccllnitial Order) and any Interested Party. Upon expiry of such Notice Period, and notwithstanding any stay of

proceedings provided herein, the ULC DIP Lender shall be entitled to take any and all steps and exercise all rights and

remedies provided for under the ULC DIP Documeiits and the ACI DIP Charge and otherwise permitted at law, the whole in

accordance with applicable provincial laws, but without having to send any notices under Section 244 olthe BJA. For greater

certainty, the ULC DIP Lender may issue a prior notice pursuant to Article 2757 CCQ concurrently with the wrillen

enforcement notice of a default mentioned above.

15 ORDERS llial, subjeul to lurlher order of lltiy Cuurt, no oKlcr sliall be rmide varying, rcscindiny,, or utlierwisu al'lcuting

paragraphs 61.1 lo 61.9 of the Initial Order, (lie approval of the ULC DIP Documents or the ACI DIP Charge unless either (a)

notice of a motion for such order is served on (he Petitioners, the Monilor, Alcoa, the Senior Secured Noteholders iind llie

ULC DIP Lender by the moving party and returnable within seven (7) days after the party was provided with notice of this

Order in accordance with paragraph 70(a) hereof or (b) each of Ihc ULC DIP Lender and Alcoa applies for or consents to

such order.

16 ORDERS that 3239432 Nova Scotia Company is authorized to assign its interest it) the ULC DIP to Alcoa pursuant to
the security agreements and guarantees to be granted pursuant to (lie Implementation Agreement and this Court's Order dated

Suplcmbei-29,2009.

17 AMENDS the Initial Order issued by this Court on April 17, 2009 (as amended and restated) by adding (lie lollowing at
the end of paragraph 61.3:

ORDERS further, tliat from aiul after ihe dale of closing of the MPCo Transaclion (as said term is defined in the

Petitioners' ULC DIP Motion dated November 9, 2009) and provided the principal, interest aiul costs under the AC1 DIP

Agreement (as defined in the Order of this Court dated May 6, 2009), are concurrently paid in full, the AC1 DIP Charge
shall be increased by the aggregate amount of$230 million (subject to Ihe same limitations provided in the first sentence

hereof in relation to the Replacement Securitization Facility) and shall be extended by a movablc and iiTimovable

hypothec, mortgage, lien and security interesl on all property of the Abitibi Petitioners (other than the property of

Abitibi Consolidated (U.1C.) Inc.) in lavour of'llic ULC DIP Lender I'or all amounts owing, including principal, interest

and ULC DIP Expenses and all obligations required to be performed under or in connection with the 1.11,C DIP

Documents. The AC1 DIP Charge as so increased shall conlinue to have the priority established by paragraphs 89 and 91
hereof provided such increased ACI DIP Charge (being (he portion of (he AC1 DIP Charge in favour of the ULC DIP
Lender) shall in all respects be subordinate (i) to the subrogation rights in lavour of (he Senior Secured Noteholders

arising from the repayment of the ACI DIP Lender from the proceeds of the sale of the MPCo transaction as approved



by this Court in its Order of September 29, 2009 and as confirmed by paragraph I I oftliat Order, notwithstanding the
amendment of paragraph 61,10 oflhis Order by the subsequent Order dated Novembei-16,2009, as well as the. further

subrogation rights, if any, in favour of the Term Lenders; and (ii) rights in favour of the Term Lenders arising n'oin llie

use of cash for tlic payment of interest fees and accessories as determined by the Monitor. No order shall have the el'fect

of varying or amending the priority of the AC1 DIP Charge and the interest of the ULC DIP Lender therein without the
consent of the Senior Secured Noteholders and Alcoa. The terms "ULC DIP Lender", "ULC DIP Documents", "ULC

DIP Expenses", "Senior Secured Notehokiers" and "Alcoa" shall be as defined in the Order of this Court dated

November 16,2009. Notwithstanding the subrogation rights created or conllrmecl herein, in no event shall the l)l,C DIP

Lender be subordinated to more than approximately $40 million, being the aggregate of the proceeds of the MPCo
Transaction paid to the ACI DIP Lender plus the interest, fees and expenses pan] lo llie AC1 DIP Lunder as delermined

by t1ie Monitor.

ACI DIP Agreement

18 ORDERS that the Abitibi Petitioners are hereby aulhorized to make, execute and deliver one or more amenclinenl

agreements in connection with the ACI DIP Agreement providing for (i) an extension of the period during which any

undrawn portion of the. credit facility provided pursuanl to the AC1 DIP Agreement shall be available and (ii) the

moclificiition ofthe date upon wliicli sucli credit facility must be repaid from November I, 2009 to the earlier ot'the. closing ol'

Ihe MPCo Transaction and December 15, 2009, subject to the terms and conditions set forth in the AC1 DIP Agreement, save

and except fur non-inaterial amendments.

Senior Secured Notes Distribution

19 ORDERS that the Abitibi Petitioners are authorized and directed to make a distribution to Ihe Trustee of the Senior
Secured Notes in Ihu aiiiuunl ol'$200 million upon complelion of the MI:lCu '1'ransaction (as said term is defined in the ULC

DIP Motion) from the proceeds of such sale and of the ULC DIP Facility, providing always that tlie AC1 DIP is repaid in lull
upon completion of the MPCo Transaction,

20 ORDERS that, subject to completion of the ULC DIP (including tlie initial draw ol'$130 million thereunder) and
providing always that the AC1 DIP is repaid in full upon completion of the MPCo Transaction, the distribution referred to in

the preceding paragraph and the flow of funds upon cmnpletion ot'fhe MPCo Transaction and the. ULC Dll> shall be arranyed

in accordance witli the following principles: (a) MPCo Proceeds shall be used, Hrsl, to fund the distribution to the Senior

Secured Notes referenced in the previous paragraph and, secondly, to fund the repayment of the ACI DIP; (b) the initial draw

of $130 million made under the ULC DIP .shall funcl any remainins balance due to repciy in full the ACI DIP and this, upon
completion of the MPCo Transaction. The Monitor shall be authorized to review the completion of the MPCo Transauliun,

the ULC DIP and the repayment of (lie ACI DIP and shall report to (lie Court regarding compliance with this provision as it
deems necessary.

Amendment to (tie Sulirngalion Provision

21 ORDERS that Subsection 61.10 of the Initial Order, as amended and restated, is replaced by the following:

Subrogation to ACI DIP Charge

[61.10] ORDERS Ihat the holders of Secured Notes, the Lenders under the Term Loan Facility (collectively, the

"Secured Creditors") and McBumey Corporation, McBurney Power Limited and MBB Power Services Inc.

(collectively, the "Lien Holder") that hold security over assets that are subject lo the ACI DIP Charge and that, as

of the Effective Time, was opposable to third parties (including a trustee in bankruptcy) in accordance with the law

applicable to such security (an "Impsiirecl Secured Creditor" and "Existing Security", respectively) shall be

subrogated to the ACI DIP Charge to the extent of (he lesser of (i) any net proceeds from the Existing Security
including from (he sale or other disposition of assets, resulting from (he collection of accounts receivable or other



claims (other than Property subject to the Securitization Program Agreements and for greater certainty, but without

limiting the generality of tlie foregoing, ihe ACI DIP Charge shall in no circumstances extend to any assets sold
pursuant to the Securitization Program Ae.reeinents, any Replauemenl Seuui-iliziiliun Fauilily or any assuls ol'
ACUSFC, the term "Replacement Sccuritization Facility" having the meaning ascribed to same in Schedule A of

the ACl DIP Agreement) ancl/or cash that is subject to the Existing Security of such Impaired Secured Creditor that

is used directly to pay (a) the AC1 DIP Lender or (b) another Impaired Secured Creditor (including by any means ol'
realization) on account of principal, interest or costs, in whole or in part, as determined by the Monitor (subject to

adjudication by the Court in the event of any dispute) and (ii) the unpaid amounts due and/or becoming due and/or

owing to such Impaired Secured Creditor that are secured by its Existing Securily. For this purpose "ACI DIP

Lender" sliall be read to include Bank of Monlreal, IQ, the ULC DIP Lender and their successors and assigns,

including any lender or lenders providing replacement DIP financing should same be approved by subsequent order

of this Court. No Impaired Secured Creditor shall be able to enforce its right ofsubrogation to the AC] DIP Charge

until all obligations to the ACI DIP Lender have been paid in full and providing that all rights of subrogation
hereunder shall be postponed to (lie right of subrogation of IQ under the IQ Guarantee Offer, and, for greater

certainty, no subrogee shall have any rights over or in respect of the 1Q Guarantee OfTer. In the evenl that,
following the repayment in lull of the ACI Dll-1 Lender in circumstances where that payment is made, wholly or in

part, from net proceeds of the Existing Security of an Impaired Secured Creditor (the "First Impaired Secured

Creditor"), such Impaired Secured Creditor enforces its right ofsubrogation to the ACI DIP Charge and realizes
net proceeds from tlic Existing Security of unullier Impaired Secured Credilor (the "Sucond Iinpaircd Seeurucl

Creditor"), the Second Impaired Secured Creditor shall not be able to enforce its right of subrogation to the AC1

DIP Charge until all obligations to the First Impaired Secured Creditor have been paid in fill]. In the event that

more than one Impaired Secured Creditor is subrogated to the AC! DIP Charge as a result of a payment to the AC1

DIP Lender, such Impaired Secured Creditors shall rank pari passu as snbrogees, rateably in accordance with (lie

extent to which each of them is subrogated to the ACI DIP Charge. The allocation (if the burden of the ACI DIP

Charge amongst the assets and creditors shall be determined by subsequent application to the Court if necessary.

[21,1] DECLARES that for the purposes of paragraphs 1,5, 10, 12, 13, 17 and 18 of the present Order, the term

"Abitibi Petitioners" shall not include Abitibi-Consolidalcd (U.K.) Inc. added to the schedule ofAbitibi Petitioners
by Order of this Court on November 10, 2009;

22 ORDERS the provisional execution of this Order notwithslanciing any appeal and without (he necessity of furnishing

any security.

23 WITHOUT COSTS.

Schedule "A" — Abitibi Petitioners

1. ABITIBI-CONSO U DATED INC.

2. ABlTJBl-CONSOUDArED COMPANY OF CANADA

3. 3224112 NOVA SCOTIA LIMITED

4. MARKETING DONOHUE INC.

5. ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLDINGS INC.

6. 3834328 CANADA INC.

7. 6169678 CANADA INC.

8. '10-12140 CANADA INC.
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16. KOWATER MARITIMES INC.

17. BOWATER MITIS INC.

18. BOWATER GUERETTE INC.

19. BOWATER COUWR1ER INC.

Schedule "C" — 18.6 CCAA Petitioners

\.ABiriBIBOWArERINC.

2, AB1T1BIBOWATER US HOLDING I CORP.

3. BOWATER VENTURES INC.

4. BOWATER INCORPORATED

5. BOWATER NUWA Y INC.

6. BOW A TER NUWA Y M1D-STA TES INC.

7, CATAWBA PROPERTY HOLDINGS LLC

8. BOWATER FINANCE COMPANY INC.

9. BOIVATER SOUTH AMERICAN HOLDINGS INCORPORATED

10. BOWATER AMERICA INC.

11. LAKE SUPERIOR FOREST PRODUCTS INC.

12. BOWATER NEWSPRINT SOUTH LLC

13. BOWATER NEWSPRINT SOUTH OPERATIONS LLC

14. BOWATER FINANCE II, LLC

15. ROWATERALAHAMA I. .1. ,C.

16. COOSA PINES GOLF CLUB HOLDINGS LLC

Footnotes

I CompcnnL's ' Crvdilors /Irrangeiwnl /Id, R.S.C. 1985, c. C-36 (llie ''CC/I/C').

2 In this Judgment, all capitalized lerms nol olherwise derineil liave tlie meaning ascribed Ihereto in cilher: I) the Sec imd Amended
lnilicil Order issued by the Court on May 6, 2009; 2) the Motion for Ihe Dislrihulion by the Moiwor of Cerlcim Proceeds of I he
\'IPCu Sule 'I'rdnscicliti/i In U.S. Bunk Nulmnul Assuciuliun, Irulentui'K cniil Culli.ilvriit TruslVK fur Iht; Seniur Secnrfil Nolfliult.lers

(tlie "Dislrihnlion Molion") of the Ad Hoc Committee of the Senior Secured Nolcholdcrs and U.S. Bank National Association,

Indcnlure Trustee I'ur the Senior Secured Notes (respectively, the "l..'onnniltee" aiul "''I'ruslee", colleclivcly Ihc ".S'.W.1.-") tinted

Oulober 6, 2009; or 3) the Abilibi Pclitiuiiers' Ri'-Ameiuted Motion for UK! Approval of a Second DIP l<'iuanciiiK in Respect of the
/Ibitibi Petitioners and for the Dislrihulion of Cerlain Proceeds of/lie MPCo Sale Transaction to ihe Truslee for liie Senior

Svciimi Notes (the "ULC Oil' Molicm"} (lnted November 9, 2009.



3 Re-Amencled Motion for the Approval of a Second DIP Financing in Respect of tile Abilibi Pnlilionvrs uiul fur lliv Dislrihtilion <i/

Cerlain Proceeds of the l\'lPCo Sale Transaclion lo Ihe Trustee J'or llic Senior Sccnrecl Notes dalccl Nuvcmbcr 9. 2009 (the "UI.C

DIP Molion").

11 See Monitor's 19th Report dated October 27, 2009.

5 See Monitor's 19th Rcporl dated October 27, 2009.

6 See Monitor's 19th Report dated October 27, 2009.

7 See Re Windsor Machine & Slamping Llcl., 2009 CarswellOnt 4505 (Out. Sup, Cl.); Re Rol-l.innl I'arins Limiled (Uclober 5, 2009),
Toronto 08-CL-7889 (Onl. Sup. Ct.); and Rr PungKu l-'luinnu Inc., (August 14, 2003), Monlrcal 500-1 1-021037-037 (Qnc. Sup,

d).

8 Re Wimtsor Machine & Slampins Ltd; 2009 CarswcllOnt '1505 (Out, Sup, Ct.).



>
00
05



2009 CarswcllOnt 4505
Ontario Superior Court of Justice [Commercial List]

Windsor Machine & Stamping Ltd,, Re .

2009 CarswellOnt 4505,179 A.C.W.S. (sd)513

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C., c. C-36, AS AMENDED

IN THE MATFER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF WINDSOR MACHINE & STAMPING
LIMITED, LIPEL INVESTMENTS LTD., WMSL HOLDINGS LTD,, 442260 ONTARIO LTD., WINMACH
CANADA LTD., PRODUCTION MACHINE SERVICES LTD,, 538185 ONTARIO LTD., SOUTHERN WIRE

PRODUCTS LIMITED, PELLUS MANUFACTURING LTD., TILBURY ASSEMBLY LTD., ST. CLMR FORMS INC.,
CENTROY ASSEMBLY LTD., PIONEER POLYMERS INC., G&R COLD FORGING INC., WINDSOR MACHINE

DU MEXICO, WINMACH INC., WINDSOR MACHINE PRODUCTS, INC. WAYNE MANUFACTURING INC. AND
383301 ONTARIO LIMITED (Applicants)

MorawetzJ.

Heard: March n, 2009

JudftmcuL: March u, 2009

Docket: CV-o8-7672-OOCL

Counsel: Tony Reyes, Rvan Colib for Monitor, RSM Richter Inc.

Raong Phalavong for Saginaw Panern

Andrew Hatnay, Anclrea McKinnon, D. Youkaris for U.A.W., Local 25 I
Joseph Marin for Windsor Machine & Stamping Ltd.

D. Dowdall, J. Dietrich for Bank of Montreal

.1. Archibald for Magna

John D. Leslie for Ford Motor Company

P. Shea for Johnson Controls Inc.

Jackie Moher for Ryder Finance Corporation

Ileadnote

Bankruptcy and insolvency — Proposal — Companies' Creditors Arrangement Act — Miscellaneous issues

Real property — Sale of land — Agreement ufpuiuliasc and sale — Miscellaneous

Real property — Sale of land — Judicial sale — Vesting order

Table ol'Antlioritics

Statutes considered:

Companies' Creditors Arrangement Act, R..S.C, 1985, c. C-36

Generally — feferred to



Moruwef?. J.:

1 On March 1 I, 2009, the motion of RSM Richter Inc. was heard and sraiilcd with reasons to follow. These arc those

reasons.

2 RSM Richter Inc., in its capacity as Monitor, brought this motion for:

(a) an Approval and Distribution Order;

(b) a Vesting Order relating to the sale of personal property assels from WMSL to the Canadian Purchaser;

(c) a Vesting Order relating to the sale of real property fi'om Lipel Investments l.td. to the Canadian Purchaser;

(d) a Vesting Order relating to the sale of real property from 383301 to the Canadian Purchaser;

(e) an Order approving the fees and disbursements of the Monitor and its counsel.

3 The motion has the support of the Applicants, Bank of Montreal (the "Bank"), Magna, Ford and John.son Controls. The

Union was not opposed to the sale. An unsecurecl creditor, Saginaw Pattern, objected. Ryder Finance, an unaffected party did

not oppose.

4 I am satisfied lliat the record supports the requested relief. During these CCAA proceedings, the Applicants explored a

number of restructuring alternatives. The Monitor also ran a sale process to identify a potential buyer or buyers for (lie

business, The Applicants were unable to implement a restructuring within the current corporate entities and were unable to

identify an arm's length buyer of the business that would pay an amount greater than the forced liquidation value of the

business. The sale process conducted by the Monitor did not result in any of'Fcrs being submitted to purchase the Applicants'

bus

identify ;
business.

assets.

5 The Monitor is of tile view that the Applicants could not carry on as currently structured. Both the Bank and EDC

indicatud that they would cunlinue their support ['or the business and lliey huvu liad neguliatiuns with the Puixliascrs and llie

Applicants, with a view to financing the Purchasers and then working with the Applicants to complete a sale of the business

to the Purchasers.

6 The Monitor is of the view that the proposed transactions result in an outcome that preserves (lie business. The Monitor

supports the approval of the transactions described in tlic Seventh R.cporl.

7 With respect to the Approval and Distribution Order and (lie three Vesting Orders, these transactions notionally result in
the Bank's loans being repaid by the Purchasers (who are being financed by the Bank and EDC) and will permit the business
to continue, A portion of the secured debt owing by WMSL to WMSL Holdings Ltd. will be paid by way of a promissory

note from the Canadian Purchaser to WMSL Holdings Ltd, 'Die Canadian Purchaser will not have the burden of the

remaining secured debt owing to WMSL Holdings Inc., nor the burden ol substantial unsecurcd debt.

8 The Monitor is of the view that the holdbacks described in (lie Approval and Distribution Order are desirable and

appropriate in the circumstances so that goods and services supplied post-filing can be paid, and so that the Union, if it is

successful in its claims, can be paid.

9 In addition to the three transactions for which the Vesting Orders are sought, a fourth transaction is covered by llie

Approval and Distribution Order. The fourth transaction is with respect to personal property owned by two U.S. companies.

These companies operate in the State. ofMicliigan. The Applicants did not seek formal recognition of the CCAA proceedings

in the United States. The parties are of the view that the most cost efficient means of completing the transaction with respect

to these assets would be for the Bank to take its remedies under the U.S. Uniform Commercial Code, ("UCC") and issue

notices of sale under the. UCC with respect to the personal property. The. Monitor consented to this process and notices were

issued by the Bank.



10 It is specifically noted, that notwithstanding anything in Ihe Approval and Dislribution Order, Vesting Orders or
purchase agreements referenced therein, the purchase orders or releases issued by Magna Structural Systems Inc. and/or

Magna Seating of America, Inc. (collectively, "Magnn") or Ford Molor Company ("Ford") lu WMSI., or any other Appiicant

will be assigned and vested in and to the purchaser, upon the consent of'Magna or Ford, as the case may be, to the assignment

of such purchase orders and releases being provided to WMSL and the Purchaser on Closing and the Certificate having been
filed.

11 Further, nothing in the Approval and Distribution Order or the Vesting Orders made in accordance with such Approval

and Vesting Order shall, unless JCI consents, impact or terminate the IP licence or option to purcliase assets granted to JC1

pursuant to (lie Accommodation Agreement daied October 24, 2008 and approved by the Order dated October 29, 2008, and

the vesting uf assets pursuant lo Approval and Dislribution Order or tlie Vesting, Orders sliall, unless JC1 otlierwisc consents,

be subject to the IP licence and option in favour of'JCI.

12 . , Finally,, it is noted, that employee matters are specifically addressed at Article 2.13 oflhc Agreement of Purchase and

Sale.

13 Although the outcome of this process does not result in any distribution to unsecured creditors, this does not give rise

to a valid reason to withhold court approval of these transactions. I am satisfied that the unsecured creditors have no

economic interest in the assets.

14 As previously indicated, the record supports the requested relief in all rcspccis. Orders have been signed and issued in

the form requested.
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2010 SCC 60, 2010 CSC 60
Supreme Courl of Canada

Ted Leroy Trucking [Century Services] Ltd., Re

2010 CarswellBC 3419, 2010 CarswellBC 3420,2010 SCC 60, 2010 CSC 60, [2010] 3 S.C.R. 379, [2010]

G.S.T.C. 186, [2010] S.C.J. No. 60, [2011] 2 W.W.R. 383, [2011] B.C.W.L.D. 533, [201 1] B.C.W.L.D.

534, 12 B.C.L.R. (5th) 1, 196 A.C.W.S. (3d) 27, 2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.),

296 B.C.A.C. 1, 326 D.L.R. (4th) 577, 409 N.R. 201, 503 W.A.C. 1, 72 C.B.R. (5th) 170, J.E. 2011-5

Century Services Inc. (Appellant) and Attorney General of Canada on
behalf of Her Majesty The Queen in Right of Canada (Respondent)

Deschamps J., McLachlin C.J.C., Binnie, LeBel, Fish, Abella, Charron, Rothstein, Cromwell JJ.

Heard: May 11,2010

Judgment: December 16, 2010

Docket: 33239

Proceedings: reversing TedLeroy TrucldngLtci., Re (2009), 2009 CarswellBC 1195, 2009 G.T.C. 2020 (Eng.), 2009 BCCA 205,

270 B.C.A.C. 167, 454 W.A.C. 167, [2009] 12 W.W.R. 684, 98 B.C.L.R. (4th) 242, [2009] G.S.T.C. 79 (B.C. C.A.); reversing

TedLeroy Trucking Lid., Re (2008), 2008 CarswellBC 2895, 2008 BCSC 1805, [2008] G.S.T.C. 221, 2009 G.T.C. 2011 (Eng.)

(B.C. S.C. [In Chambers])

Counsel: Mary I.A. Buttery, Owen J. James, Matthew J.G. Curtis for Appellant

Gordon Bourgard, David Jacyk, Michael J. Lenia for Respondent

lleadnote

Tax — Goods and Services Tax — Collection and remittance — GST held in trust

Debtor owed Crown under Excise Tax Act (ETA) for unremitted GST — Debtor sought relief under Companies' Creditors

Arrangement Act (CCAA) — Under order ofBC Supreme Court, amount ofGST debt was placed in tnist account and remaining

proceeds of sale of assets paid to major secured creditor — Debtor's application for partial lifting of stay of proceedings to

assign itself into bankruptcy was granted, while Crown's application for payment of tax debt. was dismissed — Crown's appeal

to BC Court of Appeal was allowed— Creditor appealed to Supreme Court of Canada— Appeal allowed— Analysis of ETA

and CCAA yielded conclusion that CCAA provides that statutory deemed trusts do not apply, and that Parliament did not intend

to restore Crown's deemed trust priority in GST claims under CCAA when it amended ETA in 2000 — Parliament had moved

away from asserting priority for Crown claims under both CCAA and Bankruptcy and Insolvency Act (BIA), and neither statute

provided for preferred treatment ofGST claims — Giving Crown priority over GST claims during CCAA proceedings but not

in bankruptcy would reduce use of more flexible and responsive CCAA regime — Parliament likely inadvertently succumbed

to drafting anomaly — Section 222(3) ofETA could not be seen as having impliedly repealed s. 18.3 ofCCAA by its subsequent

passage, given recent amendments to CCAA — Court had discretion under CCAA to construct bridge to liquidation under BIA,

and partially lift stay of proceedings to allow entry into liquidation — No "gap" should exist when moving from CCAA to

BIA — Court order segregating funds did not have certainty that Crown rather than creditor would be beneficiary sufficient to

support express trust — Amount held in respect of GST debt was not subject to deemed trust, priority or express trust in favoui-

of Crown — Excise Tax Act, R.S.C.1985,c. E-15,ss. 222(1),(1.1).

Tax — General principles — Priority of tax claims in bankn.iptcy proceedings

Debtor owed Crown under Excise Tax Act (ETA) for um-emitted GST — Debtor sought relief under Companies' Creditors

Arrangement Act (CCAA) — Under order ofBC Supreme Court, amount ofGST debt was placed in trust account and remaining

proceeds of sale of assets paid to major secured creditor — Debtor's application for partial lifting of stay of proceedings to

assign itself into bankruptcy was granted, while Crown's application for payment of tax debt was dismissed — Crown's appeal



to BC Court of Appeal was allowed — Creditor appealed to Supreme Court of Canada — Appeal allowed — Analysis ofETA

and CCAA yielded conclusion that CCAA provides that statutory deemed trusts do not apply, and that Parliament did not intend

to restore Crown's deemed trust priority in GST claims under CCAA when it amended ETA in 2000 — Parliament had moved

away from asserting priority for Crown claims under both CCAA and Bankruptcy and Insolvency Act (BIA), and neither statute

provided for preferred treatment ofGST claims — Giving Crown priority over GST claims during CCAA proceedings but not

in bankruptcy would reduce use of more flexible and responsive CCAA regime — Parliament likely inadvertently succumbed

to drafting anomaly — Section 222(3) ofETA could not be seen as having impliedly repealed s. 18.3 ofCCAA by its subsequent

passage, given recent amendments to CCAA — Court had discretion under CCAA to construct bridge to liquidation under BIA,

and partially lift stay of proceedings to allow entry into liquidation — No "gap" should exist when moving from CCAA to

BIA — Court order segregating funds did not have certainly that Crown rather than creditor would be beneficiary sufficient

to support express tmst — Amount held in respect of GST debt was not subject to deemed trust, priority or express trust in

favour of Crown.

Taxation — Taxe sur les produits et services — Perception et versement — Montant de TPS detenu en fiducie

Debitrice devait a la Com-onne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sui" la taxe d'accise (LTA)

— Debitrice a entame des procedures judiciaires en vertu de la Loi sur les arrangements avec les creanciers des compagnies

(LACC) — En vertu d'une ordonnance du tribunal. Ie montant de la creance fiscale a ete depose dans un compte en fiducie et

la balance du produit de la vente des actifs a servi a payer Ie creancier garanti principal — Demande de la debitrice visant a

obtenir la levee partielle de la suspension de procedures afin qu'elle puisse faire cession de ses biens a ete accordee, alors que

la demande de la Couronne visant a obtenir Ie paiement des montants de TPS non remis a ete rejetee — Appel interjete par la

Couronne a ete accueilli — Creancier a forme un pom"voi — Pourvoi accueilli — Analyse de la LTA et de la LACC conduisait

a la conclusion que Ie legislateur ne saurait avoir eu 1'intention de redonner la priorite, dans Ie cadre de la LACC, a la fiducie

reputee de la Couronne a 1'egard de ses creances relatives a la TPS quand il a modifie la LTA, en 2000 — Legislateur avail mis un

terme a la prionte accordee aux creances de la Couronne sons les regimes de la LACC et de la Loi sur la faillite et 1 insolvabilite

(LFI), et ni 1'une ni 1'autre de ces lois ne prevoyaient que les creances relatives a la TPS beneficiaient d'un traitement preferentiel

Fait de faire primer la priorite de la Couronne sur les creances decoulant de la TPS dans Ie cadre de procedures fondees

sur la LACC mais pas en cas de faillite aurait pour effet de restreindre Ie recours a la possibilite de se resti-uctzu-er sons Ie

regime plus souple et mieux adapte de la LACC — II semblait probable que Ie legislateur avail par inadvertance commis une

anomalie redactionnelle — On ne pourrait pas considerer 1'art. 222(3) de la LTA comme ayant implicilement abroge 1'art. 18.3

de la LACC, compte tenu des modifications recemment apportees a la LACC — Sous Ie regime de la LACC, Ie tribunal avail

discretion pour etablir une passerelle vers une liquidation operee sous Ie regime de la LPI et de lever la suspension partielle des

procedures afin de permettre a la debitrice de proceder a la transition au regime de liquidation — II n'y avail aucune certitude,

en vertu de 1'ordonnance du tribunal, que la Couronne etait Ie beneficiaire veritable de la fiducie ni de fondement pour donner

naissance a une fiducie expresse — Montant peri;u au titre de la TPS ne faisait 1'objel d'aucune fiducie presumee, priorite on

fidncie expresse en faveur de la Couronne.

Taxation — Principes generaux — Priorite des creances fiscales dans Ie cadre de procedm-es en faillite

Debitrice devait a la Com-onne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la taxe d'accise (LTA)

— Debitrice a entame des procedures judiciaires en vertu de la Loi sur les arrangements avec les creanciers des compagnies

(LACC) — En vertu d'une ordonnance du tribunal. Ie montant de la creance fiscale a etc depose dans un compte en fiducie et

la balance du produit de la vente des actifs a servi a payer Ie creancier garanti principal — Demande de la debitrice visant a

obtenir la levee partielle de la suspension de procedures afin qu'elle puisse faire cession de ses biens a ete accordee, alors que

la demande de la Couronne visant a obtenir Ie paiement des montants de TPS non remis a ete rejetee — Appel interjete par la

Couronne a ete accueilli — Creancier a fonne un pourvoi — Poiu-voi accueilli — Analyse de la LTA el de la LACC conduisait

a la conclusion que Ie legislateur ne saiu-ait avoir eu 1'intention de redonner la priorite, dans Ie cadre de la LACC, a la fiducie

reputee de la Courorme a 1'egard de ses creances relatives a la TPS quand il a modifie la LTA, en 2000 — Legislatem- avait mis un

terme a la priorite accordee aux creances de la Couronne sous les regimes de la LACC et de la Loi sur la faillite et 1'insolvabilite

(LF1), et ni 1'une ni I'autre de ces lois ae prevoyaient que les creances relatives a la TPS beneficiaient d un traitement preferentiel

— Fait de faire primer la priorite de la Couronne sui' les creances decoulant de la TPS dans Ie cadre de procedures fondees

sur la LACC mais pas en cas de faillite aurait pour effet de restreindre Ie recours a la possibilite de se restructurer sons Ie

regime plus souple et mieux adapte de la LACC — II semblait probable que Ie legislateur avait par inadvertance commis line



anomalie redactionnelle — On ne poun'ait pas considerer 1'art. 222(3) de la LTA comme ayant implicitenient abroge 1'art. 18.3

de la LACC, compte tenu des modifications recemment apportees a la LACC — Sons Ie regime de la LACC, Ie tribunal avail

discretion pour etablir une passerelle vers une liquidation operee sous Ie regime de la LFI el de lever la suspension partielle des

procedures afin de permettre a la debitrice de proceder a la transition an regime de liquidation — II n'y avail aucune certitiide,

en vertu de 1'ordonnance du tribunal, que la Coiu-onne etait Ie beneficiaire veritable de la fiducie ni de fondement pour donner

naissance a une fiducie expresse — ^4ontant perq.u au litre de la TPS ne faisait 1'objet d'aucune fiducie presumee, priorite ou

fiducie expresse en faveur de la Couronne.

The debtor company owed the Crown under the Excise Tax Act (ETA) for GST that was not remitted. The debtor commenced

proceedings under the Companies' Creditors Arrangement Act (CCAA). Under an order by the B.C. Supreme Court, the amount

of the tax debt was placed in a tmst account, and the remaining proceeds from the sale of the debtor's assets were paid to

the major secured creditor. The debtor's application for a partial lifting of the stay of proceedings in order to assign itself into

bankruptcy was granted, while the Crown's application for the immediate payment of the uru-emitted GST was dismissed.

The Crown's appeal to the B.C. Court of Appeal was allowed. The Court of Appeal found that the lower court was bound by

the ETA to give the Crown priority once bankruptcy was inevitable. The Court of Appeal ruled that there was a deemed tmst

under s. 222 of the ETA or that an express trust was created in the Crown's favour by the court order segregating the GST

funds in the trust account.

The creditor appealed to the Supreme Court of Canada.

Held: The appeal was allowed.

Per Deschamps J. (McLachlin C..1.C., Binnie, LeBel, Charron, Rothstein, Cromwell JJ. concurring): A pui-posive and contextual

analysis of the ETA and CCAA yielded the conclusion that Parliament could not have intended to restore the Crown's deemed

trust priority in GST claims under the CCAA when it amended the ETA in 2000. Parliament had moved away from asserting

priority for Crown claims in insolvency law under both the CCAA and Bankruptcy and Insolvency Act (BIA). Unlike for source

deductions, there was no express statutory basis in the CCAA or B1A for concluding that GST claims enjoyed any preferential

treatment. The internal logic of the CCAA also militated against upholding a deemed trust for GST claims.

Giving the Crown priority over GST claims during CCAA proceedings but not in bankruptcy would, in practice, deprive

companies of the option to restructure under the more flexible and responsive CCAA regime. It seemed likely that Parliament had

inadvertently succumbed to a drafting anomaly, which could be resolved by giving precedence to s. 18.3 of the CCAA. Section

222(3) of the ETA could no longer be seen as having impliedly repealed s. 1 8.3 of the CCAA by being passed subsequently to

the CCAA, given the recent amendments to the CCAA. The legislative context supported the conclusion that s. 222(3) of the

ETA was not intended to narrow the scope of s. 18.3 of the CCAA.

The breadth of the court's discretion under the CCAA was sufficient to construct a bridge to liquidation under the BIA, so there

was authority under the CCAA to partially lift the stay of proceedings to allow the debtor's entry into liquidation. There should

be no gap between the CCAA and BIA proceedings that would invite a race to the courthouse to assert priorities.

The court order did not have the certainty that the Crown would actually be the beneficiary of the funds sufficient to support an

express trust, as the funds were segregated until the dispute between the creditor and the Crown could be resolved. The amount

collected in respect ofGST but not yet remitted to the Receiver General of Canada was not subject to a deemed taist, priority

or express trust in favour of the Crown.

Per Fish J. (concurring): Parliament had declined to amend the provisions at issue after detailed consideration of the insolvency

regime, so the apparent conflict between s. 18.3 of the CCAA and s. 222 of the ETA should not be treated as a drafting anomaly.

In the insolvency context, a deemed trust would exist only when two complementai-y elements co-existeci: first, a statutory

provision creating the trust; and second, a CCAA or BIA provision confirming its effective operation. Parliament had created

the Crown's deemed trust in the Income Tax Act, Canada Pension Plan and Employment Insurance Act and then confirmed in

clear and unmistakable terms its continued operation under both the CCAA and the BIA regimes. In contrast, the ETA created

a deemed tnist in favour of the Crown, purportedly notwithstanding any contrary legislation, but Parliament did not expressly

provide for its continued operation in either the BIA or the CCAA. The absence of this confirmation reflected Parliament's

intention to allow the deemed trust to lapse with the commencement of insolvency proceedings. Parliament's evident intent was

to render GST deemed trusts inoperative upon the institution of insolvency proceedings, and so s. 222 of the ETA mentioned

the BIA so as to exclude it from its ambit, rather than include it as the other statutes did. As none of these statutes mentioned the

CCAA expressly, the specific reference to the BIA had no bearing on the interaction with the CCAA. It was the confu-matory



provisions in the insolvency stahites that would determine whether a given deemed tizist would subsist during insolvency

proceedings.

Per Abella J. (dissenting): The appellate court properly found that s. 222(3) of the ETA gave priority during CCAA proceedings

to the Crown's deemed trust in um-emitted GST. The failure to exempt the CCAA from the operation of this provision was a

reflection of clear legislative intent. Despite the requests of various constituencies and case law confirming that the ETA took

precedence over the CCAA, there was no responsive legislative revision and the BIA remained the only exempted statute. There

was no policy justification for interfering, through intei-pretation, with this clarity of legislative intention and, in any event, the

application of other principles of interpretation reinforced this conclusion. Contrary to the majority's view, the "later in time"

principle did not favour the precedence of the CCAA, as the CCAA was merely re-enacted without significant substantive

changes. According to the Interpretation Act, in such circumstances, s. 222(3) of the ETA remained the later provision. The

chambers judge was required to respect the priority regime set out in s. 222(3) of the ETA and so did not have the authority to

deny the Crown's request for payment of the GST funds during the CCAA proceedings.

La compagnie debitrice devait a la Coiu-onne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la taxe

d'accise (LTA). La debitrice a entame des procedures judiciaires en vertn de la Loi sur les an-angements avec les creanciers des

compagnies (LACC). En vertu d'une ordonnance du tribunal. Ie montant de la creance fiscale a ete depose dans un compte en

fiducie et la balance du produit de la vente des actifs de la debitrice a servi a payer Ie creancier garanti principal. La demande

de la debitrice visant a obtenir la levee partielle de la suspension de procedures afin qu'elle puisse faire cession de ses biens

a ete accordee, alors que la demande de la Couronne visant a obtenir Ie paiement immediat des monlants de TPS non remis

a eterejetee.

L'appel interjete par la Couronne a ete accueilli. La Cour d'appel a conclu que Ie tribunal se devait, en vertn de la LTA, de donner

priorite a la Couronne une fois la faillite inevitable. La Cour d'appel a estime que 1'art. 222 de la LTA etablissait une fiducie

presumee ou bien que 1'ordonnance du tribunal a 1'effet que les montants de TPS soient detenus dans un compte en fiducie creait

une fiducie expresse en faveur de la Couronne.

Le creancier a forme un poui-voi.

Arrct: Le pourvoi a ete accueilli.

Deschamps, J. (McLachlin, J.C.C., Binnie, LeBel, Chan-on, Rothstein, Cromwell, JJ., souscrivant a son opinion): Une analyse

teleologique et contextuelle de la LTA et de la LACC conduisait a la conclusion que Ie legislateur ne saurait avoir eu 1'intention

de redonner la priorite, dans Ie cadre de la LACC, a la fiducie reputee de la Couronne a 1'egard de ses creances relatives a la TPS

quand il a modifie la LTA, en 2000. Le legislateur avail mis un terme a la priorite accordee aux creances de 1a Couronne dans Ie

cadre du droit de 1'insolvabilite, sous Ie regime de la LACC et celui de la Loi sur la faillite et 1'insolvabilile (LFI). Contrairement

aux retenues a la source, aucune disposition legislative expresse ne permettail de concliu-e que les creances relatives a la TPS

beneficiaient d'un traitement preferentiel sons Ie regime de la LACC ou celui de la LFI. La logique interne de la LACC allait

egalement a 1'encontre du maintien de la fiducie reputee a 1'egard des creances decoulant de la TPS.

Le fait de faire primer la priorite de la Couronne sur les creances decoulant de la TPS dans Ie cadre de procedures fondees sur

la LACC mais pas en cas de faillite aurait pour effet, dans les fails, de priver les compagnies de la possibilite de se restructurer

sous Ie regime plus souple et mieux adapte de la LACC. II semblait probable que Ie legislateur avail par inadvertance commis

une anomalie redactionnelle, laquelle pouvait etre con-igee en dormant preseance a I'art. 18.3 de la LACC. On ne pouvait plus

considerer 1'art. 222(3) de la LTA comme ayant implicitement abroge 1'art. 18.3 de la LACC parce qu'il avait ete adopte apres

la LACC, compte tenu des modifications recemment apportees a la LACC. Le contexte legislatifetayait la conclusion suivanl

laquelle 1'art. 222(3) de la LTA n'avait pas pour but de restreindre la portee de 1'art. 18.3 de la LACC.

L'amplem- du pouvoir discretionnaire confere au tribunal par la LACC etait suffisant pour etablir une passerelle vers une

liquidation operee sous Ie regime de la LFI, de sorte qu'il avait, en vertu de la LACC, Ie pouvoir de lever la suspension partielle

des procedures afin de permettre a la debitrice de proceder a la transition au regime de liquidation. II n'y avait aucune certitude,

en vertu de 1'ordonnance du tribunal, que la Couronne etait Ie beneficiaire veritable de la fiducie ni de fondement pour donner

naissance a une fiducie expresse, puisque les fonds etaient detenus a partjusqu'a ce que Ie litige entre Ie creancier et la Coiu-onne

soit resolu. Le montant perqu au titi-e de la TPS mais non encore verse au receveur general du Canada ne faisait 1'objet d'aucune

fiducie presumee, priorite ou fiducie expresse en faveur de la Coiu-onne.

Fish, J. (souscrivant aux motifs des juges majoritaires): Le legislateui- a refuse de modifier les dispositions en question suivant

un examen approfondi du regime d'insolvabilite, de sorte qu'on ne devrait pas qualifier 1 apparente contradiction entre 1 art.



18.3 de la LACC et 1'art. 222 de la LTA d'anomalie redactionnelle. Dans un contexte d'insolvabilite, on ne pourrait conclure a

1 existence d'une fiducie presumee que lorsque deux elements complementaires etaient reunis : en premier lieu, une disposition

legislative qui cree la fiducie et, en second lieu, une disposition de la LACC ou de la LFI qui confinne 1'existence de la fiducie. Le

legislateur a etabli une fiducie presumee en faveur de la Coiironne dans la Loi de I'impot sm- Ie revenu. Ie Regime de pensions du

Canada et la Loi sur 1'assurance-emploi puis, il a confirme en termes clairs et explicites sa volonte de voir celte fiducie presumee

produire ses effets sous Ie regime de la LACC et de la LFI. Dans Ie cas de la LTA, il a etabli Line fiducie presumee en faveur de

la Couronne, sciemment et sans egard pour toute legislation a 1'effet contraire, mais n'a pas expressement prevu Ie maintien en

vigueur de celle-ci sous Ie regime de la LF] ou celui de la LACC. L'absence d'une telle confimiation temoignait de 1'intention du

legislateur de laisserla fiducie presumee devenir caduque au moment de 1'introduction de la procedure d'insolvabilite. L'intention

du legislateiur etait manifestement de rendre inoperantes les fiducies presumees visant la TPS des 1'introduction d'une procedure

d'insolvabilite et, par consequent, 1'art. 222 de la LTA mentionnait la LFI de maniere a 1'exclure de son champ d'application,

et non de 1'y inclure, comme Ie faisaient les autres lois. Puisqu'aucune de ces lois ne mentionnait specifiquement la LACC,

la mention explicite de la LFI n'avait aucune incidence sur 1'interaction avec la LACC. C'etait les dispositions confirmatoires

que 1'on trouvait dans les lois siu- I'insolvabilite qui detemiinaient si une fiducie presumee continuerait d'exister durant une

procedure d'insolvabilite.

Abella, J. (dissidente): La Corn- d'appel a conclu a bon droit que 1'art. 222(3) de la LTA donnait preseance a la fiducie presumee

qui estetablie en faveur de la Couronne a legard de la TPS nonversee. Le fait que laLACC naitpas ete soustraite a 1 application

de cette disposition temoignait d'une intention claire du legislateur. Malgre les demandes repetees de divers groupes et la

jurisprudence ayant confirme que la LTA I'emportait siu" la LACC, Ie legislatem" n est pas intervenu et la LFI est demeuree la

seule loi soustraite a 1'application de cette disposition. II n'y avail pas de consideration de politique generate qui justifierail

d aller a 1'encontre, par voie d'interpretation legislative, de 1 intention aussi clairement expnmee par Ie legislateur el, de toutes

manieres, cette conclusion etait renforcee par 1'application d'autres principes d'interpretation. Contrairement a lopinion des

juges majoritaires. Ie principe de la preseance de la « loi posterieure » ne militait pas en faveur de la presance de la LACC,

celle-ci ayant ete simplement adoptee a nouveau sans que I'on ne lui ait apporte de modifications importantes. En vertu de la

Loi d'interpretation, dans ces circonstances, 1'art. 222(3) de la LTA demeurait la disposition posterieure. Lejuge siegeanl en

son cabinet etait tenu de respecter Ie regime de priorites etabli a 1'art. 222(3) de la LTA, et il ne pouvait pas refuser la demande

presentee par la Couronne en we de se faire payer la TPS dans 1c cadre de la procedure introduite en vertu de la LACC.
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Excise Tax. Act, R.S.C. 1985, c. E-15

Generally — referred to

s. 222 [en.1990,c. 45, s. 12(1)] — considered

s. 222(3) [en. 1990, c. 45, s. 12(1)] — considered

Interpretation Act, R.S.C. 1985, c. 1-21

s. 2(l)"enactment" — considered

s. 44(f) — considered

Winding-up and Reslructuring Ad, R.S.C. 1985,c.W-1 1

Generally — referred to

Deschamps J.:

1 For the first time this Court is called upon to directly inteipret the provisions of the Companies' Creditors Arrangement

Act, R.S.C. 1985, c. C-36 ("CCAA"). In that respect, two questions are raised. The first requires reconciliation of provisions

of the CCAA and the Excise Tax. Act, R.S.C. 1985, c. E-15 ("ETA"), which lower courts have held to be in conflict with one

another. The second concerns the scope of a court's discretion when supervising reorganization. The relevant statutory provisions

are reproduced in the Appendix. On the first question, having considered the evolution of Crown priorities in the context of

insolvency and the wording of the various statutes creating Crown priorities, I conclude that it is the CCAA and not the ETA that

provides the rule. On the second question, I conclude that the broad discretionary jurisdiction conferred on the supervising judge

must be interpreted having regard to the remedial nature of the CCAA and insolvency legislation generally. Consequently, the

court had the discretion to partially lift a stay of proceedings to allow the debtor to make an assignment under the Bankruptcy

aiullnsolvencyAcl, R.S.C. 1985, c. B-3 ("8Z4"). I would allow the appeal.

1. Facts and Decisions of the Courts Below

2 Ted LeRoy Trucking Ltd. ("LeRoy Tnicking") commenced proceedings under the CCAA in the Supreme Court of British

Columbia on December 13, 2007, obtaining a stay of proceedings with a view to reorganizing its financial affairs. LeRoy

Trucking sold certain redundant assets as authorized by the order.

3 Amongst the debts owed by LeRoy Trucking was an amount for Goods and Services Tax ("GST") collected but unremitted

to the Crown. The ETA creates a deemed trust in favour of the Crown for amounts collected in respect ofGST. The deemed tnist

extends to any property or proceeds held by the person collecting GST and any property of that person held by a secured creditor,

requiring that property to be paid to the Crown in priority to all security interests. The ETA provides that the deemed trust operates



despite any other enactment of Canada except the BIA. However, the CCAA also provides that subject to certain exceptions,

none of which mentions GST, deemed trusts in favour of the Crown do not operate under the CCAA. Accordingly, under the

CCAA the Crown ranks as an unsecured creditor in respect ofGST. Nonetheless, at the time LeRoy Trucking commenced CCAA

proceedings the leading line of jurisprudence held that the ETA took precedence over the CC/L4 such that the Crown enjoyed

priority for GST claims under the CCAA, even though it would have lost that same priority under the B1A. The CCAA underwent

substantial amendments in 2005 in which some of the provisions at issue in this appeal were renumbered and reformulated (S.C.

2005, c. 47). However, these amendments only came into force on September 18, 2009. I will refer to the amended provisions

only where relevant.

4 On April 29,2008, Brenner C.J.S.C., in the context of the CCAA proceedings, approved a payment not exceeding $5 million,

the proceeds of redundant asset sales, to Century Services, the debtor's major secured creditor. LeRoy Trucking proposed to

hold back an amount equal to the GST monies collected but unremitted to the Crown and place it in the Monitor's trust account

until the outcome of the reorganization was known. In order to maintain the status quo while the success of the reorganization

was uncertain, Brenner C.J.S.C. agreed to the proposal and ordered that an amount of $305,202.30 be held by the Monitor in

its trust account.

5 On September 3, 2008, having concluded that reorganization was not possible, LeRoy Trucking sought leave to make an

assignment in bankruptcy under the BIA. The Crown sought an order that the GST monies held by the Monitor be paid to the

Receiver General of Canada. Brenner C.J.S.C. dismissed the latter application. Reasoning that the purpose of segregating the

funds with the Monitor was "to facilitate an ultimate payment of the GST monies which were owed pre-filing, but only if a

viable plan emerged", the failure of such a reorganization, followed by an assignment in bankruptcy, meant the Crown would

lose priority under the B1A (2008 BCSC 1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chambers])).

6 The Crown's appeal was allowed by the British Columbia Court of Appeal (2009 BCCA 205, [2009] G.S.T.C. 79, 270

B.C.A.C. 167 (B.C. C.A.)). Tysoe J.A. for a unanimous court found two independent bases for allowing the Crown's appeal.

7 First, the court's authority under s. 11 of the CCAA was held not to extend to staying the Crown's application for immediate

payment of the GST funds subject to the deemed tmst after it was clear that reorganization efforts had failed and that bankruptcy

was inevitable. As resti-ucturing was no longer a possibility, staying the Crown's claim to the GST funds no longer served a

purpose under the CCAA and the court was bound under the priority scheme provided by the ETA to allow payment to the

Crown. In so holding, Tysoe J.A. adopted the reasoning in Ottawa Senators Hockey Club Corp. (Re), [2005] G.S.T.C. 1, 73

O.R. (3d) 737 (Ont. C.A.), which found that the ETA deemed trust for GST established Crown priority over secured creditors

under the CCAA.

8 Second, Tysoe J.A. concluded that by ordering the GST funds segregated in the Monitor's trust account on April 29, 2008, the

judge had created an express trust in favour of the Crown from which the monies in question could not be diverted for any olher

purposes. The Court of Appeal therefore ordered that the money held by the Monitor in ti-ust be paid to the Receiver General.

2. Issues

9 This appeal raises three broad issues which are addressed in turn:

(1) Did s. 222(3) of the ETA displace s. 18.3(1) of the CCM and give priority to the Crown's ETA deemed trust during

CCAA proceedings as held in Ottawa Senators'1.

(2) Did the court exceed its CCAA authority by lifting the stay to allow the debtor to make an assignment in bankruptcy?

(3) Did the court's order of April 29, 2008 requiring segregation of the Crown's GST claim in the Monitor's tmst accounl

create an express trust in favour of the Crown in respect of those funds?

3. Analysis



10 The first issue concerns Crown priorities in the context of insolvency. As will be seen, the E'l'A provides for a deemed trust

in favour of the Crown in respect ofGST owed by a debtor "[d]espite ... any other enactment of Canada (except the Bankruptcy

and Insolvency Act)" (s. 222(3)), while the CCAA stated at the relevant time that "notwithstanding any provision in federal or

provincial legislation that has the effect of deeming property to be held in tinst for Her Majesty, property of a debtor company

shall not be [so] regarded" (s. 18.3(1)). It is difficult to imagine two statutory provisions more apparently in conflict. However,

as is often the case, the apparent conflict can be resolved through interpretation.

11 In order to properly inteipret the provisions, it is necessary to examine the history of the CCAA, its function amidst the

body of insolvency legislation enacted by Parliament, and the principles that have been recognized in the jurisprudence. It will

be seen that Crown priorities in the insolvency context have been significantly pared down. The resolution of the second issue

is also rooted in the context of the CCAA, but its purpose and the manner in which it has been interpreted in the case law are

also key. After examining the first two issues in this case, I will address Tysoe J.A.'s conclusion that an express trust in favour

of the Crown was created by the court's order of April 29, 2008.

3.1 Purpose and Scope of Insolvency Law

12 Insolvency is the factual situation that arises when a debtor is unable to pay creditors (see generally, R. J. Wood,

Banh-uptcy and Insolvency Law (2009), at p. 16). Certain legal proceedings become available upon insolvency, which typically

allow a debtor to obtain a court order staying its creditors' enforcement actions and attempt to obtain a binding compromise

with creditors to adjust the payment conditions to something more realistic. Alternatively, the debtor's assets may be liquidated

and debts paid from the proceeds according to statutory priority rules. The former is usually referred to as reorganization or

restruchu'ing while the latter is termed liquidation.

13 Canadian commercial insolvency law is not codified in one exhaustive statute. Instead, Parliament has enacted multiple

insolvency statutes, the main one being the BIA. The BJA offers a self-contained legal regime providing for both reorganization

and liquidation. Although bankruptcy legislation has a long history, the BIA itself is a fairly recent statute — it was enacted in

1992. It is characterized by a mles-based approach to proceedings. The B1A is available to insolvent debtors owing $ 1 000 or

more, regardless of whether they are natural or legal persons. It contains mechanisms for debtors to make proposals to their

creditors for the adjustment of debts. If a proposal fails, the BIA contains a bridge to bankruptcy whereby the debtor's assets are

liquidated and the proceeds paid to creditors in accordance with the statutory scheme of distribution.

14 Access to the CCAA is more restrictive. A debtor must be a company with liabilities in excess of $5 million. Unlike

the BIA, the CCAA contains no provisions for liquidation of a debtor's assets if reorganization fails. There are three ways of

exiting CCAA proceedings. The best outcome is achieved when the stay of proceedings provides the debtor with some breathing

space during which solvency is restored and the CCAA process terminates without reorganization being needed. The second

most desirable outcome occurs when the debtor's compromise or arrangement is accepted by its creditors and the reorganized

company emerges from the CCAA proceedings as a going concern. Lastly, if the compromise or arrangement fails, either the

company or its creditors usually seek to have the debtor's assets liquidated under the applicable provisions of the BIA or to

place the debtor into receivership. As discussed in greater detail below, the key difference between the reorganization regimes

under the BIA and the CCAA is that the latter offers a more flexible mechanism with greater judicial discretion, making it more

responsive to complex reorganizations.

15 As I will discuss at greater length below, the purpose of the CCAA — Canadas first reorganization statute — is to permit

the debtor to continue to carry on business and, where possible, avoid the social and economic costs of liquidating its assets.

Proposals to creditors under the BIA serve the same remedial puqiose, though this is achieved through a mles-based mechanism

that offers less flexibility. Where reorganization is impossible, the B1A may be employed to provide an orderly mechanism for

the distribution of a debtor's assets to satisfy creditor claims according to predetermined priority rules.

16 Prior to the enactment of the CCAA in 1933 (S.C. 1932-33, c. 36), practice under existing commercial insolvency legislation

tended heavily towards the liquidation of a debtor company (J. San-a, Creditor Rights and the Public Interest: Reslruclurmg



Insolvent Corporations (2003), at p. 12). The battering visited upon Canadian businesses by the Great Depression and the

absence of an effective mechanism for reaching a compromise between debtors and creditors to avoid liquidation required

a legislative response. The CCAA was innovative as it allowed the insolvent debtor to attempt reorganization under judicial

supervision outside the existing insolvency legislation which, once engaged, almost invariably resulted in liquidation (Reference

re Companies' Creditors Arrangement Act (Canada), [1934] S.C.R. 659 (S.C.C.), at pp. 660-61; San-a, Creditor Rights, at pp.

12-13).

17 Parliament understood when adopting the CCAA that liquidation of an insolvent company was harmful for most of those

it affected — notably creditors and employees — and that a workout which allowed the company to survive was optimal (San-a,

Creditor Rights, at pp. 13-15).

18 Early commentary and jurisprudence also endorsed the CCAA's remedial objectives. It recognized that companies retain

more value as going concerns while underscoring that intangible losses, such as the evaporation of the companies goodwill,

result from liquidation (S. E. Edwards, "Reorganizations Under the Companies' Creditors Arrangement Act" (1947), 25 dm.

Bar Rev. 587, at p. 592). Reorganization serves the public interest by facilitating the survival of companies supplying goods or

services crucial to the health of the economy or saving large numbers of jobs {ibid., at p. 593). Insolvency could be so widely

felt as to impact stakeholders other than creditors and employees. Variants of these views resonate today, with reorganization

justified in terms of rehabilitating companies that are key elements in a complex web of interdependent economic relalionships

in order to avoid the negative consequences of liquidation.

19 The CCAA fell into disuse during the next several decades, likely because amendments to the Act in 1953 restricted its

use to companies issuing bonds (S.C. 1952-53, c. 3). During the economic downturn of the early 1980s, insolvency lawyers

and courts adapting to the resulting wave of insolvencies resurrected the statute and deployed it in response to new economic

challenges. Participants in insolvency proceedings grew to recognize and appreciate the statute's distinguishing feature: a grant

of broad and flexible authority to the supervising court to make the orders necessary to facilitate the reorganization of the debtor

and achieve the CCAA's objectives. The manner in which courts have used CC.4^1 jurisdiction in increasingly creative and

flexible ways is explored in greater detail below.

20 Efforts to evolve insolvency law were not restricted to the courts during this period. In 1970, a government-commissioned

panel produced an extensive study recommending sweeping reform but Parliament failed to act (see Bankruptcy and Insolvency:

Report of the Study CommHlee on Bankruptcy and Insolvency Legislation (1970)). Another panel of eKperts produced more

limited recommendations in 1986 which eventually resulted in enactment of the Bankruptcy and Insolvency Act of 1992 (S.C.

1992, c. 27) (see Proposed Bankruptcy Act Amendments: Report of the Advisory Committee on Bankruptcy and Insolvency

(1986)). Broader provisions for reorganizing insolvent debtors were then included in Canada's bankruptcy statute. Although

the 1970 and 1986 reports made no specific recommendations with respect to the CCAA, the House of Commons committee

studying the BIA's predecessor bill, C-22, seemed to accept expert testimony that the BIA's new reorganization scheme would

shortly supplant the CC/IA, which could then be repealed, with commercial insolvency and bankruptcy being governed by

a single statute (Minutes of Proceedings and Evidence of the Standing Commillee on Consumer and Corporule Affairs and

Government Operations, Issue No. 15, October 3, 1991, at pp. 15:15-15:16).

21 In retrospect, this conclusion by the House of Commons committee was out of step with reality. It overlooked

the renewed vitality the CCAA enjoyed in contemporary practice and the advantage that a flexible judicially supervised

reorganization process presented in the face of increasingly complex reorganizations, when compared to the stricter mles-

based scheme contained in the B1A. The "flexibility of the CCAA [was seen as] a great benefit, allowing for creative and

effective decisions" (Industry Canada, Marketplace Framework Policy Branch, Report on the Operation and Admimslrution of

the Banh-uplcy and Insolvency Act and the Companies' Creditors Arrangement Act (2002), at p. 41). Over the past three decades,

resurrection of the CCAA has thus been the mainspring of a process through which, one author concludes, "the legal setting for

Canadian insolvency restructuring has evolved from a rather blunt instmment to one of the most sophisticated systems in the

developed world" (R. B. Jones, "The Evolution of Canadian Restmcturing: Challenges for the Rule of Law", in J. P. San-a, cd.,

Annual Review of Insolvency Law 2005 (2006), 481,at p.481 ).



22 While insolvency proceedings may be governed by different statutory schemes, they share some commonalities. The

most prominent of these is the single proceeding model. The nature and purpose of the single proceeding model are described

by Professor Wood in Banh'uplcy and Insolvency Law:

They all provide a collective proceeding that supersedes the usual civil process available to creditors to enforce their claims.

The creditors' remedies are collectivized in order to prevent the free-for-all that would otherwise prevail if creditors were

permitted to exercise their remedies. In the absence of a collective process, each creditor is armed with the knowledge that

if they do not strike hard and swift to seize the debtor's assets, they will be beat out by other creditors, [pp. 2-3]

The single proceeding model avoids the inefficiency and chaos that would attend insolvency if each creditor initiated

proceedings to recover its debt. Grouping all possible actions against the debtor into a single proceeding controlled in a single

forum facilitates negotiation with creditors because it places them all on an equal footing, rather than exposing them to the

risk that a more aggressive creditor will realize its claims against the debtor's limited assets while the other creditors attempt

a compromise. With a view to achieving that purpose, both the CCAA and the B1A allow a court to order all actions against a

debtor to be stayed while a compromise is sought.

23 Another point of convergence of the CCAA and the B1A relates to priorities. Because the CCAA is silent about what

happens if reorganization fails, the BIA scheme of liquidation and distribution necessarily supplies the backdrop for what will

happen if a CCAA reorganization is ultimately unsuccessful. In addition, one of the important features of legislative reform

of both statutes since the enactment of the BIA in 1992 has been a cutback in Crown priorities (S.C. 1992, c. 27, s. 39; S.C.

1997, c. 12, ss. 73 and 125; S.C, 2000,c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C. 2009, c. 33, ss. 25 and 29; see

also Alternative granite & marbre inc., Re, 2009 SCC 49, [2009]3 S.C.R. 286,[2009] G.S.T.C. 154 (S.C.C.); Quebec (Deputy

Minister of Revenue) c. Raim'ille (1979), [1980] 1 S.C.R. 35 (S.C.C.); Proposed Bankruptcy Ad Amendments: Report of the

Advisory Commitlee on Bankruptcy and Insolvency (1986)).

24 With parallel CCA/l and BIA restructuring schemes now an accepted feature of the insolvency law landscape, the

contemporary thrust of legislative reform has been towards harmonizing aspects of insolvency law common to the two statutory

schemes to the extent possible and encouraging reorganization over liquidation (see An Act to establish the Wage Earner

Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act and to

make consequential amendments to other Acts, S.C. 2005, c. 47; Gaunllet Energ)' Corp., Re, 2003 ABQB 894, [2003] G.S.T.C.

193, 30 Alta. L.R. (4th) 192 (Alta. Q.B.), at para. 19).

25 Mindful of the historical background of the CCAA and BIA, I now turn to the first question at issue.

3.2 GST Deemed Trust Under the CCAA

26 The Court of Appeal proceeded on the basis that the ETA precluded the court from staying the Crown's enforcement of the

GST deemed trust when partially lifting the stay to allow the debtor to enter bankruptcy. In so doing, it adopted the reasoning

in a line of cases culminating in Ottawa Senators, which held tliat an ETA deemed trust remains enforceable during CC^IA

reorganization despite language in the CCAA that suggests otherwise.

27 The Crown relies heavily on the decision of the Ontario Court of Appeal in Ottawa Senators and argues that the later in

time provision of the ETA creating the GST deemed trust tnimps the provision of the CCAA purporting to nullify most statutory

deemed trusts. The Com-t of Appeal in this case accepted this reasoning but not all provincial courts follow it (see, e.g., Komunik

Corp., Re, 2009 QCCS 6332 (C.S. Que.), leave to appeal granted, 2010 QCCA 183 (C.A. Que.)). Century Services relied, in its

written submissions to this Com-t, on the argument that the court had authority under the CCAA to continue the stay against the

Crown's claim forum-emitted GST. In oral argument, the question of whether Ottawa Senators was correctly decided nonetheless

arose. After the hearing, the parties were asked to make further written submissions on this point. As appears evident from the

reasons of my colleague Abella J., this issue has become prominent before this Court. In those circumstances, this Court needs

to determine the correctness of the reasoning in Ottawa Senators.



28 The policy backdrop to this question involves the Crown's priority as a creditor in insolvency situations which, as I

mentioned above, has evolved considerably. Prior to the 1990s, Crown claims largely enjoyed priority in insolvency. This was

widely seen as unsatisfactory as shown by both the 1970 and 1986 insolvency reform proposals, which recommended that

Crown claims receive no preferential treatment. A closely related matter was whether the CCAA was binding at all upon the

Crown. Amendments to the CCAA in 1997 confirmed that it did indeed bind the Crown (see CC/L4, s. 21, as am. by S.C. 1997,

c.12,s.126).

29 Claims of priority by the state in insolvency situations receive different treatment across jurisdictions worldwide. For

example, in Germany and Australia, the state is given no priority at all, while the state enjoys wide priority in the United States

and France (see B. K-. Morgan, "Should the Sovereign be Paid First? A Comparative International Analysis of the Priority for

Tax Claims in Bankruptcy" (2000), 74 Am. Bank. L.J. 461, at p. 500). Canada adopted a middle course through legislative reform

of Crown priority initiated in 1992. The Crown retained priority for source deductions of income tax. Employment Insurance

("El") and Canada Pension Plan ("CPP") premiums, but ranks as an ordinary unsecured creditor for most other claims.

30 Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit their enforcement. The two

most common are statutory deemed trusts and powers to garnish funds third parties owe the debtor (see F. L. Lamer, Priorily

of Crown Claims in Insolvency (loose-leaf), at § 2).

31 With respect to GST collected, Parliament has enacted a deemed trust. The ETA states that every person who collects

an amount on account ofGST is deemed to hold that amount in trust for the Crown (s. 222(1)). The deemed trust extends to

other property of the person collecting the tax equal in value to the amount deemed to be in trust if that amount has not been

remitted in accordance with the ETA. The deemed trust also extends to property held by a secured creditor that, but for the

security interest, would be property of the person collecting the tax (s. 222(3)).

32 Parliament has created similar deemed trusts using almost identical language in respect of source deductions of income

tax, E] premiums and CPP premiums (see s. 227(4) of the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("/7/1"), ss. 86(2) and

(2.1) of the Employmenl Insurance Act, S.C. 1996,c.23,and ss. 23(3) and (4) of the Canada Pension Plan, R.S.C. 1985, c.

C-8). I will refer to income tax. El and CPP deductions as "source deductions".

33 In Royal Bank v. Sparrow Electric Corp., [1997] 1 S.C.R. 411 (S.C.C.), this Court addressed a priority dispute between a

deemed trust for source deductions under the ITA and security interests taken under both the Bank Act, S.C. 1991, c. 46, and the

Alberta Personal Properly Security Ad, S.A. 1988, c. P-4.05 ("PPSA"). As then worded, an ITA deemed trust over the debtor's

property equivalent to the amount owing in respect of income tax became effective at the time of liquidation, receivership, or

assignment in bankruptcy. Sparrow Electric held that the ITA deemed tmst could not prevail over the security interests because,

being fixed charges, the latter attached as soon as the debtor acquired rights in the property such that the ITA deemed trust had no

property on which to attach when it subsequently arose. Later, inFirsl Vancouver Finance v. Minister of National Revenue, 2002

SCC 49, [2002] G.S.T.C. 23, [2002] 2 S.C.R. 720 (S.C.C.), this Court observed that Parliament had legislated to strengthen the

statutory deemed tmst in the ITA by deeming it to operate from the moment the deductions were not paid to the Crown as required

by the ITA, and by granting the Crown priority over all security interests (paras. 27-29) (the "Sparrow Electric amendment").

34 The amended text of s. 227(4.1) of the ITA and concordant source deductions deemed trusts in the Canada Pension

Plan and the Employment Insurance Act state that the deemed trust operates notwithstanding any other enactment of Canada,

except ss. 81.1 and 81.2 of the B1A. The ETA deemed trust at issue in this case is similarly worded, but it excepts the B1A in

its entirety. The provision reads as follows:

222. (3) Despite any other provision of this Act (except subsection (4)), any other enactment of Canada (except the

Banh'uptcy and Insolvency Act), any enactment of a province or any other law, if at any time an amount deemed by

subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General or withdrawn in

the manner and at the time provided under this Part, property of the person and property held by any secured creditor of



the person that, but for a security interest, would be property of the person, equal in value to the amount so deemed to

be held in trust, is deemed ....

35 The Crown submits that the Sparrow Electric amendment, added by Parliament to the £'7/1 in 2000, was intended to

preserve the Crown's priority over collected GST under the CCAA while subordinating the Crown to the status of an unsecured

creditor in respect ofGST only under the BIA. This is because the ETA provides that the GST deemed trust is effective "despite"

any other enactment except the BIA.

36 The language used in the ETA for the GST deemed trust creates an apparent conflict with the CC/1A, which provides that

subject to certain exceptions, property deemed by statute to be held in trust for the Crown shall not be so regarded.

37 Through a 1997 amendment to the CCAA (S.C. 1997, c. 12, s. 125), Parliament appears to have, subject to specific

exceptions, nullified deemed trusts in favour of the Crown once reorganization proceedings are commenced under the Act. The

relevant provision reads:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the effect of

deeming property to be held in hzist for Her Majesty, property of a debtor company shall not be regarded as held in trust

for Her Majesty unless it would be so regarded in the absence of that statutory provision.

This nullification of deemed trusts was continued in further amendments to the CCAA (S.C. 2005, c. 47), where s. 18.3(1) was

renumbered and reformulated as s. 37(1):

37. (1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of deeming

property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held in tmst for

Her Majesty unless it would be so regarded in the absence of that statutory provision.

38 An analogous provision exists in the BIA, which, subject to the same specific exceptions, nullifies statutory deemed ti-usts

and makes property of the bankrupt that would otherwise be subject to a deemed trust part of the debtor's estate and available

to creditors (S.C. 1992, c. 27,s. 39;S.C. 1997, c. 12, s, 73; BIA, s. 67(2)). It is noteworthy that in both the CCM and the BIA,

the exceptions concern source deductions [CCAA, s. 18.3(2); BIA, &. 67(3)). The relevant provision of the CCAA reads:

18.3 (2) Subsection (1) does not apply in respect of amounts deemed to be held in tmst under subsection 227(4) or (4.1) of

the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employment

Insurance Act....

Thus, the Crown's deemed trust and corresponding priority in source deductions remain effective both in reorganization and

in bankruptcy.

39 Meanwhile, in both s. 18.4(1) of the CCAA and s. 86(1) of Ihe BIA, other Crown claims are treated as unsecured.

These provisions, establishing the Crown's status as an unsecured creditor, explicitly exempt statutory deemed trusts in source

deductions (CCAA, s. 18.4(3); BIA, s. 86(3)). The CCAA provision reads as follows:

18.4 (3) Subsection (1) [Crown ranking as unsecured creditor] does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income TaxAcl,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224( 1 .2)

of the Income Tax Ac) and provides for the collection of a contribution ....

Therefore, not only does the CCAA provide that Crown claims do not enjoy priority over the claims of other creditors (s. 18.3(1)),

but the exceptions to this rule (i.e., that Crown priority is maintained for source deductions) are repeatedly stated in the statute.



40 The apparent conflict in this case is whether the rule in the CCAA first enacted as s. 18.3 in 1997, which provides that

subject to certain explicit exceptions, statutory deemed tnists are ineffective under the CCAA, is overridden by the one in the

ETA enacted in 2000 stating that GST deemed trusts operate despite any enactment of Canada except the BIA. With respect

for my colleague Fish J., I do not think the apparent conflict can be resolved by denying it and creating a rule requiring both

a statutory provision enacting the deemed trust, and a second statutory provision confirming it. Such a rule is unknown to the

law. Courts must recognize conflicts, apparent or real, and resolve them when possible.

41 A line of jurisprudence across Canada has resolved the apparent conflict in favour of the ETA, thereby maintaining GST

deemed tmsts under the CCAA. Ollawa Sencilors, the leading case, decided the matter by invoking the doctrine of implied repeal

to hold that the later in time provision of the ETA should take precedence over the CCAA (see also Solid Resources Ltd., Re

(2002), 40 C.B.R. (4th) 219, [2003] G.S.T.C. 21 (Alta. Q.B.); Gauntlel

42 The Ontario Court of Appeal in Ottawa Senators rested its conclusion on two considerations. First, it was persuaded

that by explicitly mentioning the BIA in ETA s. 222(3), but not the CCAA, Parliament made a deliberate choice. In the words

of MacPherson J.A.:

The B1A and the CCAA are closely related federal statutes. I cannot conceive that Parliament would specifically identify the

BIA as an exception, but accidentally fail to consider the CCAA as a possible second exception. In my view, the omission

of the CCAA from s. 222(3) of the ETA was almost certainly a considered omission, [para. 43]

43 Second, the Ontario Court of Appeal compared the conflict between the ETA and the CCAA to that before this Court in

Dore c. Verdun (Mumcipalil.e), [1997] 2 S.C.R. 862 (S.C.C.), and found them to be "identical" (para. 46). It therefore considered

Dore binding (para. 49). In Dore, a limitations provision in the more general and recently enacted Ch';7 Code of Quebec, S.Q.

1991, c. 64 ("C.C.Q"), was held to have repealed a more specific provision of the earlier Quebec Cities and Towns Act, R.S.Q.,

c. C-l 9, with which it conflicted. By analogy, the Ontario Court of Appeal held that the later in time and more general provision,

s. 222(3) of the ETA, impliedly repealed the more specific and earlier in time provision, s. 18.3(1) of the CC/\A (paras. 47-49).

44 Viewing this issue in its entire context, several considerations lead me to conclude that neither the reasoning nor the result

in Ottawa Senators can stand. While a conflict may exist at the level of the statutes' wording, a purposive and contextual analysis

to determine Parliament's true intent yields the conclusion that Parliament could not have intended to restore the Crown's deemed

trust priority in GST claims under the CCAA when it amended the ETA in 2000 with the Sparrow Electric amendment.

45 I begin by recalling that Parliament has shown its willingness to move away from asserting priority for Crown claims in

insolvency law. Section 18.3(1) of the CCAA (subject to the s. 18.3(2) exceptions) provides that the Crown's deemed trusts have

no effect under the CCAA. Where Parliament has sought to protect certain Crown claims through statutory deemed trusts and

intended that these deemed trusts continue in insolvency, it has legislated so explicitly and elaborately. For example, s. 18.3(2)

of the CCA/1 and s. 67(3) of the BJA expressly provide that deemed trusts for source deductions remain effective in insolvency.

Parliament has, therefore, clearly carved out exceptions from the general rule that deemed trusts are ineffective in insolvency.

The CCAA and BIA are in harmony, preserving deemed trusts and asserting Crown priority only in respect ofsom-ce deductions.

Meanwhile, there is no express statutory basis for concluding that GST claims enjoy a preferred treatment under the CCAA or

the BIA. Unlike source deductions, which are clearly and expressly dealt with under both these insolvency statutes, no such

clear and express language exists in those Acts carving out an exception for GST claims.

46 The internal logic of the CCAA also militates against upholding the ETA deemed trust for GST. The CCAA imposes limits

on a suspension by the court of the Crown's rights in respect of source deductions but does not mention the ETA (s. 11.4). Since

som-ce deductions deemed trusts are granted explicit protection under the CCAA, it would be inconsistent to afford a betler

protection to the ETA deemed trust absent explicit language in the CCAA. Thus, the logic of the CCAA appears to subject the

ETA deemed trust to the waiver by Parliament of its priority (s. 18.4).

47 Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over the CCAA urged by the Crown

is adopted here; the Crown would retain priority over GST claims during CCAA proceedings but not in bankruptcy. As courts



have reflected, this can only encourage statute shopping by secured creditors in cases such as this one where the debtor's assets

cannot satisfy both the secured creditors' and the Crown's claims (Gaunllel, at para. 21). If creditors' claims were better protected

by liquidation under the BIA, creditors' incentives would lie overwhelmingly with avoiding proceedings under the CCAA and

not risking a failed reorganization. Giving a key player in any insolvency such skewed incentives against reorganizing under

the CCAA can only undermine that statute's remedial objectives and risk inviting the very social ills that it was enacted to avert.

48 Arguably, the effect of Ottawa Senators is mitigated if restructuring is attempted under the BIA instead of the CCAA, but it

is not cured. If Ottawa Senators were to be followed, Crown priority over GST would differ depending on whether restructuring

took place under the CCAA or the BIA. The anomaly of this result is made manifest by the fact that it would deprive companies

of the option to restructm'e under the more flexible and responsive CCAA regime, which has been the statute of choice for

complex reorganizations.

49 Evidence that Parliament intended different treatments for GST claims in reorganization and ban.kruptcy is scant, if

it exists at all. Section 222(3) of the ETA was enacted as part of a wide-ranging budget implementation bill in 2000. The

summary accompanying that bill does not indicate that Parliament intended to elevate Crown priority over GST claims under

the CCAA to the same or a higher level than source deductions claims. Indeed, the summary for deemed trusts states only

that amendments to existing provisions are aimed at "ensuring that employment insurance premiums and Canada Pension Plan

contributions that are required to be remitted by an employer are fully recoverable by the Crown in the case of the bankruptcy

of the employer" (Summary to S.C. 2000, c. 30, at p. 4a). The wording of GST deemed tmsts resembles that of statutory

deemed trusts for source deductions and incorporates the same overriding language and reference to the BIA. However, as noted

above, Parliament's express intent is that only source deductions deemed trusts remain operative. An exception for the BIA in

the statutory language establishing the source deductions deemed tmsts accomplishes very little, because the explicit language

of the BIA itself (and the CCAA) carves out these source deductions deemed trusts and maintains their effect. It is however

noteworthy that no equivalent language maintaining GST deemed tnists exists under either the BIA or the CCAA.

50 It seems more likely that by adopting the same language for creating GST deemed trusts in the ETA as it did for deemed

trusts for source deductions, and by overlooking the inclusion of an exception for the CCAA alongside the BIA in s. 222(3) of the

ETA, Parliament may have inadvertently succumbed to a drafting anomaly. Because of a statutory lacuna in the ETA, the GST

deemed trust could be seen as remaining effective in the CCAA, while ceasing to have any effect under the BIA, thus creating

an apparent conflict with the wording of the CC/IA. However, it should be seen for what it is: a facial conflict only, capable of

resolution by looking at the broader approach taken to Crown priorities and by giving precedence to the statutory language of

s. 18.3 of the CCAA in a manner that does not produce an anomalous outcome.

51 Section 222(3) of the ETA evinces no explicit intention of Parliament to repeal CCAA s. 18.3. It merely creates an apparent

conflict that must be resolved by statutory interpretation. Parliament's intent when it enacted ETA s. 222(3) was therefore far

from unambiguous. Had it sought to give the Crown a priority for GST claims, it could have done so explicitly as it did tbr

source deductions. Instead, one is left to infer from the language of ETA s. 222(3) that the GST deemed trust was intended to

be effective under the CCAA.

52 I am not persuaded that the reasoning in Dore requires the application of the doctrine of implied repeal in the circumstances

of this case. The main issue in Dore concerned the impact of the adoption of the C.C.Q. on the administrative law mles with

respect to municipalities. While Gonthier J. concluded in that case that the limitation provision in art. 2930 C.C.Q. had repealed

by implication a limitation provision in the Cities and Towns Act, he did so on the basis of more than a textual analysis. The

conclusion in Dore was reached after thorough contextual analysis of both pieces of legislation, including an extensive review of

the relevant legislative history (paras. 31-41). Consequently, the circumstances before this Court mDore are far from "identical"

to those in the present case, in terms of text, context and legislative history. Accordingly, Dore cannot be said to require the

automatic application of the rule of repeal by implication.

53 A noteworthy indicator of Parliament's overall intent is the fact that in subsequent amendments it has not displaced the

rule set out in the CCA.4.. Indeed, as indicated above, the recent amendments to the CCAA in 2005 resulted in the rule previously

found in s. 18.3 being renumbered and reformulated as s. 37. Thus, to the extent the interpretation allowing the GST deemed



trust to remain effective under the CCAA depends on ETA s. 222(3) having impliedly repealed CC/U s. 18.3(1) because it is

later in time, we have come full circle. Parliament has renumbered and reformulated the provision of the CCAA stating that,

subject to exceptions for source deductions, deemed trusts do not survive the CCAA proceedings and thus the CCAA is now the

later in time statute. This confirms that Parliament's intent with respect to GST deemed trusts is to be found in the CCAA.

54 I do not agree with my colleague Abella J. that s. 44(/) of the Interpretation Acl, R.S.C. 1985, c. 1-21 , can be used to interpret

the 2005 amendments as having no effect. The new statute can hardly be said to be a mere re-enactment of the former statute.

Indeed, the CCAA underwent a substantial review in 2005. Notably, acting consistently with its goal of treating both the BIA

and the CCAA as sharing the same approach to insolvency, Parliament made parallel amendments to both statutes with respect

to corporate proposals. In addition, new provisions were introduced regarding the treatment of contracts, collective agreements,

interim financing and governance agreements. The appointment and role of the Monitor was also clarified. Noteworthy are the

limits imposed by CCAA s. 11.09 on the court's discretion to make an order staying the Crown's source deductions deemed

trusts, which were formerly found ins. 11.4. No mention whatsoever is made of GST deemed tizists (see Summary to S.C.2005,

c. 47). The review went as far as looking at the very expression used to describe the statutory override of deemed trusts. The

comments cited by my colleague only emphasize the dear intent of Parliament to maintain its policy that only source deductions

deemed trusts survive in CCAA proceedings.

55 In the case at bar, the legislative context informs the determination of Parliament's legislative intent and supports the

conclusion that ETA s. 222(3) was not intended to narrow the scope of the CCAA's override provision. Viewed in its entire

context, the conflict between the ETA and the CCAA is more apparent than real. I would therefore not follow the reasoning in

Ottawa Senators and affirm that CCAA s. 18.3 remained effective.

56 My conclusion is reinforced by the purpose of the CC/iA as part of Canadian remedial insolvency legislation. As this aspect

is particularly relevant to the second issue, I will now discuss how courts have interpreted the scope of their discretionary powers

in supervising a CCAA reorganization and how Parliament has largely endorsed this interpretation. Indeed, the interpretation

courts have given to the CCAA helps in understanding how the CCAA grew to occupy such a prominent role in Canadian

insolvency law.

3.3 Discretionary Power of a Court Supervising a CCAA Reorganization

57 Com-ts frequently observe that "[t]he CCAA is skeletal in nature" and does not "contain a comprehensive code that lays out

all that is permitted or barred" (ATB Financial v. Melcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587, 92

O.R. (3d) 513 (Ont. C.A.), at para. 44, per BlairJ.A.). Accordingly, "[t]he histoi-y ofCCAA law has been an evolution of judicial

interpretation" {Dylex.Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List])), at para. 10,/wFarley J.).

58 CCAA decisions are often based on discretionary grants of jurisdiction. The incremental exercise of judicial discretion

in commercial courts under conditions one practitioner aptly describes as "the hothouse of real-time litigation" has been the

primary method by which the CCAA has been adapted and has evolved to meet contemporary business and social needs (see

Jones, at p.484).

59 Judicial discretion must of course be exercised in furtherance of the CCA^l's purposes. The remedial purpose I referred

to in the historical overview of the Act is recognized over and over again in the jurisprudence. To cite one early example:

The legislation is remedial in the pm-est sense in that it provides a means whereby the devastating social and economic

effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided while a court-

supervised attempt to reorganize the financial affairs of the debtor company is made.

(Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont. C.A.), at para. 57, per Doherty J.A.,

dissenting)

60 Judicial decision making under the CCAA takes many forms. A court must first of all provide the conditions under

which the debtor can attempt to reorganize. This can be achieved by staying enforcement actions by creditors to allow the



debtor s business to continue, preserving the status quo while the debtor plans the compromise or arrangement to be presented to

creditors, and supervising the process and advancing it to the point where it can be determined whether it will succeed (see, e.g.,

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84 (B.C. C.A.), at pp. 88-89; Pacific National

Lease Holding Corp., Re (1992), 19 B.C.A.C. 134 (B.C. C.A. [In Chambers]), at para. 27). In doing so, the court must often

be cognizant of the various interests at stake in the reorganization, which can extend beyond those of the debtor and creditors

to include employees, directors, shareholders, and even other parties doing business with the insolvent company (see, e.g.,

Canadian Airlines Corp., Re, 2000 ABQB 442, 84 Alta. L.R. (3d) 9 (Alta. Q.B.), at para. 144, per Papemy J. (as she then was);

Air Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.J. [Commercial List]), at para. 3; Air Canada, Re [2003 CarswellOnt

4967 (Ont. S.C.J. [Commercial List])], 2003 CanLII 49366, at para. 13, per Farley J.; Sam, Credilor Rights, at pp. 181-92

and 217-26). In addition, courts must recognize that on occasion the broader public interest will be engaged by aspects of the

reorganization and may be a factor against which the decision of whether to allow a particular action will be weighed (see, e.g.,

Canadian Red Cross Society / Societe Canaclienne de la Croix. Rouge, Re (2000), 19 C.B.R. (4th) 158 (Ont. S.C.J.), at para. 2,

per Blah- J. (as he then was); San-a, Creditor Rights, at pp. 195-214).

61 When large companies encounter difficulty, reorganizations become increasingly complex. CCAA courts have been called

upon to innovate accordingly in exercising their jurisdiction beyond merely staying proceedings against the debtor to allow

breathing room for reorganization. They have been asked to sanction measures for which there is no explicit authority in the

CCAA. Without exhaustively cataloguing the various measures taken under the authority of the CCAvi, it is useful to refer briefly

to a few examples to illustrate the flexibility the statute affords supervising courts.

62 Perhaps the most creative use of CCAA authority has been the increasing willingness of courts to authorize post-filing

security for debtor in possession financing or super-priority charges on the debtor's assets when necessary for the continuation

of the debtor's business during the reorganization (see, e.g., Slmlome Corp., Re (1998), 16 C.B.R. (4th) 118 (Ont. Gen. Div.

[Commercial List]); United Used Auto & Truck Parts Lit!., Re, 2000 BCCA 146, 135 B.C.A.C. 96 (B.C. C.A.), affg (1999),

12 C.B.R. (4th) 144 (B.C. S.C. [In Chambers]); and generally, J. P. San-a, Rescue! The Compunies' Creditors Armngemenl Act

(2007), at pp.93-115). The CCAA has also been used to release claims against third parties as part of approving a comprehensive

plan of arrangement and compromise, even over the objections of some dissenting creditors (see Metcalfe & Mansfield). As well,

the appointment of a Monitor to oversee the reorganization was originally a measure taken pursuant to the CCAA 's supervisory

authority; Parliament responded, making the mechanism mandatory by legislative amendment.

63 Judicial innovation during CCAA proceedings has not been without controversy. At least two questions it raises are

directly relevant to the case at bar: (1) what are the sources of a court's authority during CCAA proceedings? (2) what are the

limits of this authority?

64 The first question concerns the boundary between a court's statutory authority under the CC/LA and a court's residual

authority under its inherent and equitable jurisdiction when supervising a reorganization. In authorizing measures during CCAA

proceedings, courts have on occasion purported to rely upon their equitable jurisdiction to advance the purposes of the Act or

their inherent jurisdiction to fill gaps in the statute. Recent appellate decisions have counselled against purporting to rely on

inherent jurisdiction, holding that the better view is that courts are in most cases simply construing the authority supplied by

the CCAA itself (see, e.g., Skeena Celluhse Inc., Re, 2003 BCCA 344, 13 B.C.L.R. (4th) 236 (B.C. C.A.), at paras. 45-47, per

Newbury J.A.; Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (Ont. C.A.), paras. 31-33, per Blair J.A.).

65 I agree with Justice Georgina R. Jackson and Professor Janis San-a that the most appropriate approach is a hierarchical

one in which courts rely first on an inteipretation of the provisions of the CCAA text before turning to inherent or equitable

jurisdiction to anchor measures taken in a CCAA proceeding (see G. R. Jackson and J. San-a, "Selecting the Judicial Tool to

get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency

Matters", in J. P. San-a, ed., Annucil Review of Insolvency Law 2007 (2008), 41, at p. 42). The authors conclude that when

given an appropriately purposive and liberal intei-pretation, the CCAA will be sufficient in most instances to ground measures

necessary to achieve its objectives (p. 94).



66 Having examined the pertinent parts of the CCAA and the recent history of the legislation, I accept that in most instances

the issuance of an order during CCAA proceedings should be considered an exercise in statutory interpretation. Particularly

noteworthy in this regard is the expansive interpretation the language of the statute at issue is capable of supporting.

67 The initial grant of authority under the CCAA empowered a court "where an application is made under this Act in respect

of a company ... on the application of any person interested in the matter ..., subject to this Act, [to] make an order under this

section (CCAA, s. 11(1)). The plain language of the statute was very broad.

68 In this regard, though not strictly applicable to the case at bar, I note that Parliament has in recent amendments changed

the wording contained in s. 11(1), making explicit the discretionary authority of the court under the CCAA. Thus in s. 11 of

the CCAA as currently enacted, a court may, "subject to the restrictions set out in this Act,... make any order that it considers

appropriate in the circumstances" (S.C. 2005,c.47,s. 128). Parliament appears to have endorsed the broad reading of CCAA

authority developed by the jurisprudence.

69 The CCAA also explicitly provides for certain orders. Both an order made on an initial application and an order on

subsequent applications may stay, restrain, or prohibit existing or new proceedings against the debtor. The burden is on the

applicant to satisfy the court that the order is appropriate in the circumstances and that the applicant has been acting in good

faith and with due diligence (CCAA, ss. 11 (3), (4) and (6)).

70 The general language of the CCAA should not be read as being restricted by the availability of more specific orders.

However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a court should

always bear in mind when exercising CCAA authority. Appropriateness under the CCAA is assessed by inquiring whether the

order sought advances the policy objectives underlying the CCAA. The question is whether the order will usefully further

efforts to achieve the remedial purpose of the CCAA — avoiding the social and economic losses resulting from liquidation of

an insolvent company. I would add that appropriateness eKtends not only to the purpose of the order, but also to the means il

employs. Courts should be mindful that chances for successful reorganizations are enhanced where participants achieve common

ground and all stakeholders are treated as advantageously and fairly as the circumstances permit.

71 It is well-established that efforts to reorganize under the CCAA can be terminated and the stay of proceedings against

the debtor lifted if the reorganization is "doomed to failure" (see Chef Ready, at p. 88; Philip's Munufuclurmg Lid., Re (1992),

9 C.B.R. (3d) 25 (B.C. C.A.), at paras. 6-7). However, when an order is sought that does realistically advance the CCAA's

purposes, the ability to make it is within the discretion of a CCAA court.

72 The preceding discussion assists in determining whether the court had authority under the CCAA to continue the stay of

proceedings against the Crown once it was apparent that reorganization would fail and banbziptcy was the inevitable next step.

73 In the Court of Appeal, Tysoe J.A. held that no authority existed under the CCAA to continue staying the Crown's

enforcement of the GST deemed trust once efforts at reorganization had come to an end. The appellant submits that in so holding,

Tysoe J.A. failed to consider the underlying purpose of the CC/IA and give the statute an appropriately pm-posive and liberal

interpretation under which the order was permissible. The Crown submits that Tysoe J.A. correctly held that the mandatory

language of the ETA gave the court no option but to permit enforcement of the GST deemed trust when lifting the CCAA stay

to permit the debtor to make an assignment under the BIA. Whether the ETA has a mandatory effect in the context of a CCAA

proceeding has already been discussed. I will now address the question of whether the order was authorized by the CCAA.

74 It is beyond dispute that the CCAA imposes no explicit temporal limitations upon proceedings commenced under the Act

that would prohibit ordering a continuation of the stay of the Crown's GST claims while lifting the general stay of proceedings

temporarily to allow the debtor to make an assignment in bankmptcy.

75 The question remains whether the order advanced the underlying purpose of the CCA.A. The Court of Appeal held that it

did not because the reorganization efforts had come to an end and the CCAA was accordingly spent. I disagree.



76 There is no doubt that had reorganization been commenced under the B1A instead of the CCAA, the Crown's deemed trust

priority for the GST funds would have been lost. Similarly, the Crown does not dispute that under the scheme of distribution in

bankruptcy under the BIA, the deemed trust for GST ceases to have effect. Thus, after reorganization under the CCAA failed,

creditors would have had a strong incentive to seek immediate bankruptcy and distribution of the debtor's assets under the

B1A. In order to conclude that the discretion does not extend to partially lifting the stay in order to allow for an assignment

in bankruptcy, one would have to assume a gap between the CCA/1 and the BIA proceedings. Brenner C.J.S.C.'s order slaying

Crown enforcement of the GST claim ensured that creditors would not be disadvantaged by the attempted reorganization under

the CCAA. The effect of his order was to blunt any impulse of creditors to interfere in an orderly liquidation. His order was

thus in furtherance of the CCAA 's objectives to the extent that it allowed a bridge between the CCAA and B1A proceedings. This

interpretation of the tribunal's discretionary power is buttressed by s. 20 of the CCAyl. That section provides that the CCAA

"may be applied together with the provisions of any Act of Parliament... that authorizes or makes provision for the sanction of

compromises or arrangements between a company and its shareholders or any class of them", such as the B1A. Section 20 clearly

indicates the intention of Parliament for the CCAA to operate in tandem with other insolvency legislation, such as the BIA.

77 The CCAA creates conditions for preserving the status quo while attempts are made to find common ground amongst

stakeholders for a reorganization that is fair to all. Because the alternative to reorganization is often bankruptcy, participants will

measure the impact of a reorganization against the position they would enjoy in liquidation. In the case at bar, the order fostered

a harmonious transition between reorganization and liquidation while meeting the objective of a single collective proceeding

that is common to both statutes.

78 Tysoe J.A. therefore en'ed in my view by treating the CCA/t and the BIA as distinct regimes subject to a temporal gap

between the two, rather than as forming part of an integrated body of insolvency law. Parliament's decision to maintain two

stalutory schemes for reorganization, the BIA and the CCAA, reflects the reality that reorganizations of differing complexity

require different legal mechanisms. By contrast, only one statutory scheme has been found to be needed to liquidate a bankrupt

debtor's estate. The transition from the CCAA to the BIA may require the partial lifting of a stay of proceedings under the CCAA

to allow commencement of the BIA proceedings. However, as Laskin J.A. for the Ontario Court of Appeal noted in a similar

competition between secured creditors and the Ontario Superintendent of Financial Services seeking to enforce a deemed trust,

"[t]he two statutes are related" and no "gap" exists between the two statutes which would allow the enforcement of property

interests at the conclusion of CCAA proceedings that would be lost in bankmptcy Ivaco Inc. (Re) (2006), 83 O.R. (3d) 108

(Ont. C.A.), at paras. 62-63).

79 The Crown's priority in claims pursuant to source deductions deemed tmsts does not undermine this conclusion. Source

deductions deemed trusts survive under both the CCAA and the B1A. Accordingly, creditors' incentives to prefer one Act over

another will not be affected. While a court has a broad discretion to stay source deductions deemed trusts in the CCAA context,

this discretion is nevertheless subject to specific limitations applicable only to source deductions deemed trusts (CC/IA, s. 11.4).

Thus, if CCAA reorganization fails (e.g., either the creditors or the court refuse a proposed reorganization), the Crown can

immediately assert its claim in unremitted source deductions. But this should not be understood to affect a seamless transition

into bankruptcy or create any "gap" between the CCAA and the BIA for the simple reason that, regardless of what statute the

reorganization had been commenced under, creditors' claims in both instances would have been subject to the priority of the

Crown's source deductions deemed trust.

80 Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under the BIA must control the

distribution of the debtor's assets once liquidation is inevitable. Indeed, an orderly transition to liquidation is mandatory under

the BIA where a proposal is rejected by creditors. The CCAA is silent on the transition into liquidation but the breadth of the

court's discretion under the Act is sufficient to construct a bridge to liquidation under the BIA. The court must do so in a manner

that does not subvert the scheme of distribution under the BIA. Transition to liquidation requires partially lifting the CCAA stay

to commence proceedings under the BIA. This necessary partial lifting of the stay should not trigger a race to the courthouse

in an effort to obtain priority unavailable under the BIA.

81 I therefore conclude that Brenner C.J.S.C. had the authority under the CCAA to lift the stay to allow entry into liquidation.



3.4 Express Trust

82 The last issue in this case is whether Brenner C.J.S.C. created an express tmst in favour of the Crown when he ordered

on April 29, 2008, that proceeds from the sale ofLeRoy Ti-ucking's assets equal to the amount ofuru-emitted GST be held back

in the Monitor's trust account until the results of the reorganization were known. Tysoe J.A. in the Court of Appeal concluded

as an alternative ground for allowing the Crown's appeal that it was the beneficial-}' of an express trust. I disagree.

83 Creation of an express trust requires the presence of three certainties: intention, subject matter, and object. Express or

true tmsts arise from the acts and intentions of the settlor and are distinguishable from other trusts arising by operation of

law (see D. W. M. Waters, M. R. Gillen and L. D. Smith, eds., Waters' Law of Trusts in Canada (3rd ed. 2005), at pp.28-29

especially fn. 42).

84 Here, there is no certainty to the object (i.e. the beneficiary) infen-able from the court's order of April 29, 2008, sufficient

to support an express trust.

85 At the time of the order, there was a dispute between Cenh.iry Services and the Crown over part of the proceeds from the

sale of the debtor's assets. The court's solution was to accept LeRoy Trucking's proposal to segregate those monies until that

dispute could be resolved. Thus there was no certainty that the Crown would actually be the beneficiary, or object, of the tmst.

86 The fact that the location chosen to segregate those monies was the Monitor's trust account has no independent effect such

that it would overcome the lack of a clear beneficiary. In any event, under the interpretation of CC/iA s. 18.3(1) established

above, no such priority dispute would even arise because the Crown s deemed trust priority over GST claims would be lost

under the CCAA and the Crown would rank as an unsecm-ed creditor for this amount. However, Brenner C.J.S.C. may well

have been proceeding on the basis that, in accordance with Ottawa Senators, the Crown's GST claim would remain effective if

reorganization was successful, which would not be the case iflransition to the liquidation process of the B1A was allowed. An

amount equivalent to that claim would accordingly be set aside pending the outcome of reorganization.

87 Thus, uncertainty surrounding the outcome of the CCAA i-estructiu-ing eliminates the existence of any certainty to

permanently vest in the Crown a beneficial interest in the funds. That much is clear from the oral reasons of Brenner C.J.S.C.

on April 29, 2008, when he said: "Given the fact that [CCA/l proceedings] are known to fail and filings in bankruptcy result, it

seems to me that maintaining the status quo in the case at bar supports the proposal to have the monitor hold these funds in trust."

Exactly who might take the money in the final result was therefore evidently in doubt. Brenner C.J.S.C.'s subsequent order

of September 3, 2008, denying the Crown's application to enforce the tizist once it was clear that bankiziptcy was inevitable,

confirms the absence of a clear beneficiary required to ground an express tmst.

4. Conclusion

88 I conclude that Brenner C.J.S.C. had the discretion under the CCAA to continue the stay of the Crown's claim for

enforcement of the GST deemed trust while otherwise lifting it to permit LeRoy Trucking to make an assignment in bankmptcy.

My conclusion that s. 18.3(1) of the CCAA nullified the GST deemed trust while proceedings under that Act were pending

confirms that the discretionary jurisdiction under s. 11 utilized by the court was not limited by the Crown's asserted GST priority,

because there is no such priority under the CCAA

89 For these reasons, I would allow the appeal and declare that the $305,202.30 collected by LeRoy Trucking in respect of

GST but not yet remitted to the Receiver General of Canada is not subject to deemed trust or priority in favour of the Crown.

Nor is this amount subject to an express trust. Costs are awarded for this appeal and the appeal in the court below.

Fish J. (concurring):

I

90 I am in general agreement with the reasons of Justice Deschamps and would dispose of the appeal as she suggests.



91 More particularly, I share my colleague's interpretation of the scope of the judge's discretion under s. 1 1 of the Companies'

Creditors Arrwigemenl Act, R.S.C. 1985, c. C-36 ("CCAA"). And I share my colleague's conclusion that Brenner C.J.S.C. did

not create an express U-ust in favour of the Crown when he segregated GST funds into the Monitor's tizist account (2008 BCSC

1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chambers])).

92 I nonetheless feel bound to add brief reasons of my own regarding the interaction between the CCAA and the Excise

Tax. Act, R.S.C. 1985, c. E-15 ("ETA").

93 In upholding deemed tnists created by the ETA notwithstanding insolvency proceedings, Ottawa Senators Hockey Club

Corp. (Re) (2005), 73 O.R. (3d) 737, [2005] G.S.T.C. 1 (Ont. C.A.), and its progeny have been unduly protective of Crown

interests which Parliament itself has chosen to subordinate to competing prioritized claims. In my respectful view, a clearly

marked departure from thatjurisprudential approach is warranted in this case.

94 Justice Deschamps develops important historical and policy reasons in support of this position and I have nothing to

add in that regard. I do wish, however, to explain why a comparative analysis of related statutoi-y provisions adds support to

oui- shared conclusion.

95 Parliament has in recent years given detailed consideration to the Canadian insolvency scheme. It has declined to amend

the provisions at issue in this case. Ours is not to wonder why, but rather to treat Parliament's preservation of the relevant

provisions as a deliberate exercise of the legislative discretion that is Parliaments alone. With respect, ] reject any suggestion

that we should instead characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the CC/L'l and s. 222 of the ETA

as a drafting anomaly or statutory lacuna properly subject to judicial correction or repair.

n

96 In the context of the Canadian insolvency regime, a deemed tmst will be found to exist only where two complemenlary

elements co-exist: first, a statutory provision creating the trust; and second, a CCA/i os: Bankruptcy untl Insolvency Act, R.S.C.

1985, c. B-3 ("BIA") provision confirming — or explicitly preserving — its effective operation.

97 This interpretation is reflected in three federal statutes. Each contains a deemed trust provision framed in terms strikingly

similar to the wording of s. 222 of the ETA.

98 The first is the Income Tax. Act, R.S.C. 1 985, c. 1 (5th Supp.) ("ITA") where s. 227(4) creates a deemed trust:

227 (4) Trust for moneys deducted — Every person who deducts or withholds an amount under this Act is deemed,

notwithstanding any security interest (as defined in subsection 224(1.3)) in the amount so deducted or withheld, to hold

the amount separate and apart from the property of the person and from properly held by any secured creditor (as defined

in subsection 224(1.3)) of that person that but for the security interest would be property of the person, in trust for Her

Majestx^ndJoi_payrnenLto Her Majesty in the manner and at the time provided under this Act. [Here and below, the

emphasis is of course my own.]

99 In the next subsection, Parliament has taken care to make clear that this trust is unaffected by federal or provincial

legislation to the contrary:

(4.1) Extension of trust — Notwithstanding any other provision of this Act, the Bcmla-uplcy and Insolvency Act (except

sections 81.1 and 81.2 of that Act), any_other enactment of Canada, any enactment of a province or any other law, where

at any time an_amount deemed by subsection 227(4) to be held by a person in trust for Her Majesty is not paid to_Her

Majesty in the manner and at the time provided under this Act, profierty_of_the_person ... equal in value to the amount so

deemed to be held in tmst js deemed

(a) to be held, from the time the amount was deducted or withheld by the person, separate and apart from the property

of the person, in trust for Her Majesty whether or not the property is subject to such a security interest, ...



... and the proceeds of such property shall be paid to the Receiver General in priority to all such security interests.

100 The continued operation of this deemed trust is expressly confirmed in s. 18.3 of the CCAA:

18.3 (1) Subject to subsection (21, notwithstanding any provision in federal or provincial legislation that has the effect of

deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held in

trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1) of

the Income Tax. Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of^ the Employmenl

Insurance Act....

101 The operation of the ITA deemed trust is also confirmed in s. 67 of the BIA:

67 (2) Subject to subsection_(3}, notwithstanding any provision in federal or provincial legislation that has the effect of

deeming property to be held in trust for Her Majesty, property of a bankmpt shall not be regarded as held in trust for Her

Majesty for the purpose of paragraph (l)(a) unless it would be so regarded in the absence of that stat-utory provision.

(3) Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 227.(41_OLX4J_l_of

the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employment

Insurance Act....

102 Thus, Parliament has first created and then confirmed the continued operation of the Crown's ITA deemed trust under

both the CCAA and the B1A regimes.

103 The second federal statute for which this scheme holds true is the Canada Pension Plan, R.S.C. 1985,c. C-8 ("CPP").

At s. 23, Parliament creates a deemed trust in favour of the Crown and specifies that it exists despite all contrary provisions

in any other Canadian statute. Finally, and in almost identical terms, the Employment Insurance Act, S.C. 1996, c. 23 ("EL4 ),

creates a deemed trust in favour of the Crown: see ss. 86(2) and (2.1).

104 As we have seen, the survival of the deemed trusts created under these provisions of the ITA, the CPP and the EIA is

confirmed in s. 18.3(2) the CCAA and in s. 67(3) theBIA. In all three cases, Parliament's intent to enforce the Crown's deemed

trust through insolvency proceedings is expressed in clear and unmistakable terms.

105 The same is not true with regard to the deemed tnist created under the ETA. Although Parliament creates a deemed

tnist in favom- of the Crown to hold um-emitteci GST monies, and although it purports to maintain this trust notwithstanding any

contrary federal or provincial legislation, it does not confirm the trust — or expressly provide for its continued operation — in

either the BIA or the CCAA. The second of the two mandatory elements I have mentioned is thus absent reflecting Parliament's

intention to allow the deemed trust to lapse with the commencement of insolvency proceedings.

106 The language of the relevant ETA provisions is identical in substance to that of the 1TA, CPP, and E1A provisions:

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), eveiy person who collects an amount as or

on account of tax under Division II is deemed, for all purposes and despite any security interest in the amount, to hold the

amount in trust foxiierMajesty in right of Canada, segarate_and_agart from the property of the person and from property

held by any secured creditor of the person that, but for a security interest, would be property of the person, until the amount

is remitted to the Receiver General or withdrawn under subsection (2).



(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any_othei- enactment of Canada

(except the Banh-uptcy and Insolvei-icy Act), any enactment of a province or any other law, if at any time an amount deemed

by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General or withdrawn

in the manner and at the time provided under this Part, property oftlie person and property held by any secured creditor

of the person that, but for a security interest, would be property of the person, equal in value to the amount so deemed

to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and apart from

the property of the person, whether or not the property is subject to a security interest, ...

... and the proceeds of the property shall be paid to the Receiver General in priority to all security interests.

107 Yet no provision of the CCAA provides for the continuation of this deemed trust after the CCA/l is brought into play.

108 In short, Parliament has imposed Iwo explicit conditions, or "building blocks", for survival under the CCAA of deemed

trusts created by the ITA, CPP, and EM. Had Parliament intended to likewise preserve under the CCAA deemed tmsts created

by the ETA, it would have included in the CCAA the sort ofconfk-matory provision that explicitly preserves other deemed trusts.

109 With respect, unlike Tysoe J.A., 1 do not find it "inconceivable that Parliament would specifically identify the B1A as

an exception when enacting the current version of s. 222(3) of the ETA without considering the CCA/i as a possible second

exception" (2009 BCCA 205, 98 B.C.L.R. (4th) 242, [2009] G.S.T.C. 79 (B.C. C.A.), at para. 37). AH of the deemed tmst

provisions excerpted above make explicit reference to the BIA. Section 222 of the ETA does not break the pattern. Given the

near-identical wording of the four deemed trust provisions, it would have been surprising indeed had Parliament not addressed

the BIA at all in the ETA.

110 Parliament's evident intent was to render GST deemed trusts inoperative upon the institution of insolvency proceedings.

Accordingly, s. 222 mentions the BIA so as to exclude it from its ambit — rather than to include it, as do the ITA, the CPP,

and the EIA.

111 Conversely, I note that none of these statutes mentions the CCAA expressly. Their specific reference to the B1A has no

bearing on their interaction with the CCAA. Again, it is the confirmatory provisions in the insolvency statutes that determine

whether a given deemed tmst will subsist during insolvency proceedings.

112 Finally, I believe that chambers judges should not segregate GST monies into the Monitor's tmst account during CCAA

proceedings, as was done in this case. The result of Justice Deschamps's reasoning is that GST claims become unsecured under

the CCAA. Parliament has deliberately chosen to nullify certain Crown super-priorities during insolvency; this is one such

instance.

Ill

113 For these reasons, like Justice Deschamps, I would allow the appeal with costs in this Court and in the courts below

and order that the $305,202.30 collected by LeRoy Trucking in respect of GST but not yet remitted to the Receiver General of

Canada be subject to no deemed trust or priority in favom- of the Crown.

Abella J, (dissenting):

114 The central issue in this appeal is whether s. 222 of the Excise Tax Act, R.S.C. 1985, c. E-15 ("EJA"), and specifically

s. 222(3), gives priority during Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CC/IA"), proceedings to the

Crown's deemed trust in um-emitted GST. I agree with Tysoe J.A. that it does. It follows, in my respectful view, that a court's

discretion under s. 11 of the CCAA is circumscribed accordingly.



115 Section 11 ] of the CCAA stated:

11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an application is

made under this Act in respect of a company, the court, on the application of any person interested in the matter, may,

subject to this Act, on notice to any other person or without notice as it may see fit, make an order under this section.

To decide the scope of the court's discretion under s. 11, it is necessary to first determine the priority issue. Section 222(3), the

provision of the ETA at issue in this case, states:

222 (3) Extension of trust — Despite any other provision of this Act Cexcept subsection (4')). any other enactment of

Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an

amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General 01-

withdrawn in the manner and at the time provided under this Part, property of the person and property held by any secured

creditor of the person that, but for a security interest, would be property of the person, equal in value to the amount so

deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and apart from

the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or not

the property has in fact been kept separate and apart from the estate or property of the person and whether or not the

property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property or in the

proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all security interests.

116 Centm-y Services argued that the CCAA 's general override provision, s. 18.3(1), prevailed, and that the deeming provisions

in s. 222 of the ETA were, accordingly, inapplicable during CCAA proceedings. Section 18.3(1) slates:

18.3 (1) ... [NJotwithstanding any provision in federal or provincial legislation that has the effect_otdeerrung_groEerty_to

be held in trust for Her_Ma[esty, property of a debtor company shall not be regarded as held in trust for Her Majesty unless

it would be so regarded in the absence of that statutory provision.

117 As MacPherson J.A. correctly observed in Ottawa Seiuilors Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737, [2005]

G.S.T.C. 1 (Ont. C.A.), s. 222(3) of the ETA is in "clear conflict" with s. 18.3(1) of the CCAA (para. 31). Resolving the conflict

between the two provisions is, essentially, what seems to me to be a relatively uncomplicated exercise in stahitory interpretation:

does the language reflect a clear legislative intention? In my view it does. The deemed trust provision, s. 222(3) of the ETA,

has unambiguous language stating that it operates notwithstanding any law except the Bankruptcy and Insolvency Act, R.S.C.

1985, c.B-3 ("BJA").

118 By expressly excluding only one statute from its legislative grasp, and by unequivocally stating that it applies despite

any other law anywhere in Canada except the BIA, s. 222(3) has defined its boundaries in the clearest possible terms. 1 am in

complete agreement with the following comments ofMacPherson J.A. in Ottawa Senators:

The legislative intent of s. 222(3) of the ETA is clear. If there is a conflict with "any other enactment of Canada (except the

Banh'uptcy and Insolvency Act)", s. 222(3) prevails. In these words Parliament did two things: it decided that s. 222(3)

should trump all other federal laws and, importantly, it addressed the topic of exceptions to its trumping decision and

identified a single exception, the Bankruptcy and Insolvency Act .... The BIA and the CCAA are closely related federal

statutes. 1 cannot conceive that Parliament would specifically identity the B1A as an exception, but accidentally fail to

consider the CCAA as a possible second exception. In my view, the omission of the CCAA from s. 222(3) of the ETA was

almost certainly a considered omission. [para. 43]



119 MacPherson J.A.'s view that the failure to exempt the CCAA from the operation of the ETA is a reflection of a clear

legislative intention, is borne out by how the CCAA was subsequently changed after s. 18.3(1) was enacted in 1997. In 2000,

when s. 222(3) of the ETA came into force, amendments were also introduced to the CCAA. Section 18.3(1) was not amended.

120 The failure to amend s. 18.3(1) is notable because its effect was to protect the legislative status quo, notwithstanding

repeated requests from various constituencies that s. 18.3(1) be amended to make the priorities in the CCAA consistent with those

in the BIA. In 2002, for example, when Industry Canada conducted a review of the BIA and the CCAA, the Insolvency Institute

of Canada and the Canadian Association of Insolvency and Restructuring Professionals recommended that the priority regime

under the BIA be extended to the CCAA (Joint Task Force on Business Insolvency Law Reform, Report (March 15, 2002), Sch.

B, proposal 71,at pp.37-38). The same recommendations were made by the Standing Senate Committee on Banking, Trade and

Commerce in its 2003 report, Debtors and Creditors Sharing the Burden: A Review of the Bankruptcy and Insolvency Act and

the Companies' Creditors Arrangement Act; by the Legislative Review Task Force (Commercial) of the Insolvency Institute

of Canada and the Canadian Association of Insolvency and Restnicturing Professionals in its 2005 Report on the Commercial

Provisions of Bill C-55; and in 2007 by the Insolvency Institute of Canada in a submission to the Standing Senate Committee

on Banking, Trade and Commerce commenting on reforms then under consideration.

121 Yet the BIA remains the only exempted statute under s. 222(3) of the ETA. Even after the 2005 decision in Olluwa

Senators which confirmed that the ETA took precedence over the CCAA, there was no responsive legislative revision. 1 see

this lack of response as relevant in this case, as it was in R. v. Tele-MobHe Co., 2008 SCC 12, [2008] 1 S.C.R. 305 (S.C.C.),

where this Court stated:

While it cannot be said that legislative silence is necessarily determinative of legislative intention, in this case the silence

is Parliament's answer to the consistent urging of Telus and other affected businesses and organizations that there be

express language in the legislation to ensure that businesses can be reimbursed for the reasonable costs of complying with

evidence-gathering orders. I see the legislative history as reflecting Parliament's intention that compensation not be paid

for compliance with production orders. [para. 42]

122 All this leads to a clear inference of a deliberate legislative choice to protect the deemed trust in s. 222(3) from the

reach of s. 18.3(1) of the CCAA.

123 Nor do I see any "policy" justification for interfering, through interpretation, with this clarity of legislative intention.

I can do no better by way of explaining why I think the policy argument cannot succeed in this case, than to repeat the words

ofTysoe J.A. who said:

I do not dispute that there are valid policy reasons for encouraging insolvent companies to attempt to restructure their affairs

so that their business can continue with as little disruption to employees and other stakeholders as possible. It is appropriate

for the courts to take such policy considerations into account, but only if it is in connection with a matter that has not

been considered by Parliament. Here, Parliament must be taken to have weighed policy considerations when it enacted the

amendments to the CCAA and ETA described above. As Mr. Justice MacPherson observed at para. 43 of Olluwu Senators,

it is inconceivable that Parliament would specifically identify the BIA as an exception when enacting the current version

of s. 222(3) of the ETA without considering the CCAA as a possible second exception. I also make the observation that the

1992 set of amendments to the BIA enabled proposals to be binding on secured creditors and, while there is more flexibility

under the CCAA, it is possible for an insolvent company to attempt to restructure under the auspices of the BIA. [para. 37]

124 Despite my view that the clarity of the language in s. 222(3) is dispositive, it is also my view that even the application

of other principles of interpretation reinforces this conclusion. In their submissions, the parties raised the following as being

particularly relevant: the Crown relied on the principle that the statute which is "later in time" prevails; and Century Services

based its argument on the principle that the general provision gives way to the specific (generulia specialibus non derogani).

125 The "later in time" principle gives priority to a more recent statute, based on the theory that the legislature is presumed

to be aware of the content of existing legislation. If a new enactment is inconsistent with a prior one, therefore, the legislaMre



is presumed to have intended to derogate from the earlier provisions (Ruth Sullivan, SnlUvan on the Construction ofSlalules

(5th ed. 2008), at pp. 346-47; Pien-e-Andre Cote, The Interpretation of Legislation in Canada (3rd ed. 2000), at p. 358).

126 The exception to this presumptive displacement of pre-existing inconsistent legislation, is the generulia specialibus non

cierogant principle that "[a] more recent, general provision will not be construed as affecting an earlier, special provision" (Cote,

at p. 359). Like a Russian Doll, there is also an exception within this exception, namely, that an earlier, specific provision may in

fact be "overruled" by a subsequent general statute if the legislature indicates, through its language, an intention that the general

provision prevails (Dore c. Venhm (Mumcipalile), [1997] 2 S.C.R. 862 (S.C.C.)).

127 The primary purpose of these interpretive principles is to assist in the performance of the task of determining the intention

of the legislature. This was confirmed by MacPherson J.A. in Ottawa Senators, at para. 42:

[T]he overarching rule of statutory intei-pretation is that statutory provisions should be interpreted to give effect to the

intention of the legislatzu'e in enacting the law. This primary rule takes precedence over all maxims or canons or aids

relating to statutory interpretation, including the maxim that the specific prevails over the general (generalia speciulibus

non deroganf). As expressed by Hudson J. in Canada v. Williams, [1944] S.C.R. 226,... at p. 239 ...:

The maxim generalia specialibus nun derogunt is relied on as a rule which should dispose of the question, but the

maxim is not a rule of law but a rule of construction and bows to the intention of the legislature, if such intention can

reasonably be gathered from all of the relevant legislation.

(See also Cote, at p. 358, and Pien-e-Andi-e Cote, with the collaboration of S. Beaulac and M. Devinat, Inlerprelalion des lois

(4th ed. 2009), at para. 1335.)

128 I accept the Crown's argument that the "later in time" principle is conclusive in this case. Since s. 222(3) of the ETA

was enacted in 2000 and s. 18.3(1) of the CCAA was introduced in 1997, s. 222(3) is, on its face, the later provision. This

chronological victory can be displaced, as Century Services argues, if it is shown that the more recent provision, s. 222(3) of

the ETA, is a general one, in which case the earlier, specific provision, s. 18.3(1), prevails (generalia specialibus non deroganl).

But, as previously explained, the prior specific provision does not take precedence if the subsequent general provision appears

to "overrule" it. This, it seems to me, is precisely what s. 222(3) achieves through the use of language stating that it prevails

despite any law of Canada, of a province, or "any other law" other than the BJA. Section 18.3(1) of the CCAA, is thereby

rendered inoperative for purposes of s. 222(3).

129 It is tme that when the CCAA was amended in 2005,2 s. 18.3(1) was re-enacted as s. 37(1) (S.C. 2005, c. 47, s.

131). Deschamps J. suggests that this makes s. 37(1) the new, "later in time" provision. With respect, her observation is refuted

by the operation of s. 44(f) of the Interpretation Act, R.S.C. 1985, c. 1-21, which expressly deals with the (non) effect ofre-

enacting, without significant substantive changes, a repealed provision (see Canada (Attorney General) v. Canada (Public

Sen'ice Staff 'Relations Board), [1977] 2 F.C. 663 (Fed. C.A.), dealing with the predecessor provision to s. 44(f)). It directs that

new enactments not be construed as "new law" unless they differ in substance from the repealed provision:

44. Where an enactment, in this section called the "former enactment", is repealed and another enactment, in this section

called the "new enactment", is substituted therefor,

(f) except to the extent that the provisions of the new enactment are not in substance the same as those of the former

enactment, the new enactment shall not be held to operate as new law, but shall be construed and have effect as a

consolidation and as declaratory of the law as contained in the former enactment;

Section 2 of the Interpretation Act defines an enactment as "an Act or regulation or any portion of an Act or regulation".



130 Section 37(1) of the current CCAA is almost identical to s. 18.3(1). These provisions are set out for ease of comparison,

with the differences between them underlined:

37.(1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of deeming

property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held in tmst for

Her Majesty unless it would be so regarded in the absence of that statutory provision.

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the effect of

deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust

for Her Majesty unless it would be so regarded in the absence of that statutory provision.

131 The application of s. 44(/) of the Interpretation Act simply confirms the government's clearly expressed intent, found

in Industry Canada s clause-by-clause review of Bill C-55, where s. 37(1) was identified as "a technical amendment to reorder

the provisions of this Act". During second reading, the Hon. Bill Rompkey, then the Deputy Leader of the Government in the

Senate, confirmed that s. 37(1) represented only a technical change:

On a technical note relating to the treatment of deemed trusts for taxes, the bill [sz'c] makes no changes to the underlying

policy intent, despite tlie fact that in the case of a restructuring under the CCAA, sections of the act [sic] were repealed

and substituted with renumbered versions due to the extensive reworking of the CCAA.

{Debates of the Senate, vol. 142, 1st Sess, 38th Part, November 23,2005,at p. 2147)

132 Had the substance of s. 18.3(1) altered in any material way when il was replaced by s. 37(1), I would share Deschamps J.'s

view that it should be considered a new provision. But since s. 18.3(1) and s. 37(1) are the same in substance, the transformation

of s. 18.3(1) into s. 37(1) has no effect on the interpretive queue, and s. 222(3) of the ETA remains the "later in time" provision

(Sullivan, at p. 347).

133 This means that the deemed trust provision in s. 222(3) of the ETA takes precedence over s. 18.3(1) during CCAA

proceedings. The question then is how that priority affects the discretion of a court under s. 1 1 of the CC/L-'i.

134 While s. 11 gives a court discretion to make orders notwithstanding the BIA and the Winding-up Act, R.S.C. 1985,c.

W-l 1, that discretion is not liberated from the operation of any other federal statute. Any exercise of discretion is therefore

circumscribed by whatever limits are imposed by statutes other than the BIA and the Winding-up Act. That includes the ETA.

The chambers judge in this case was, therefore, required to respect the priority regime set out in s. 222(3) of the ETA. Neither

s. 18.3(1) nor s. 11 of the CCAA gave him the authority to ignore it. He could not, as a result, deny the Crown's request for

payment of the GST funds during the CCAA proceedings.

135 Given this conclusion, it is unnecessary to consider whether there was an express trust.

136 I would dismiss the appeal.

Appeal allowed.

Pourvoi uccueilli.

Appendix

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at December 13, 2007)

11. (1) Powers of court — Notwithstanding anything in the Banh-uplcy ami Insolvency Act or the Winding-up Act, where

an application is made under this Act in respect of a company, the court, on the application of any person interested in

the matter, may, subject to this Act, on notice to any other person or without notice as it may see fit, make an order under

this section.



(3) Initial application court orders — A court may, on an initial application in respect of a company, make an order on

such terms as it may impose, effective for such period as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the company

under an Act referred to in subsection (i);

(b) restraining, until otherwise ordered by the com-t, further proceedings in any action, suit or proceeding against the

company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action, suit

or proceeding against the company.

(4) Other than initial application court orders — A court may, on an application in respect of a company other than an

initial application, make an order on such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all proceedings taken

or that might be taken in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the

company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action, suit

or proceeding against the company.

(6) Burden of proof on application — The court shall not make an order under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the court that the applicant has acted, and

is acting, in good faith and with due diligence.

11.4 (1) Her Majesty affected — An order made under section 11 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224( 1 .2) of the Income Tax. Acl or any

provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2) of

the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or an

employee's premium, or employers premium, as defined in [he Employment Insurance Act, and of any related interest,

penalties or other amounts, in respect of the company if the company is a tax debtor under that subsection or provision,

for such period as the court considers appropriate but ending not later than

(i) the expiration of the order,

(ii) the refusal of a proposed compromise by the creditors or the court,

(iii) six months following the court sanction of a compromise or arrangement,

(iv) the default by the company on any term of a compromise or arrangement, or

(v) the performance of a compromise or arrangement in respect of the company; and\



(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in respect

of the company where the company is a debtor under that legislation and the provision has a similar purpose to

subsection 224(1.2) of the Income Tax. Act, or refers to that subsection, to the extent that it provides for the collection

of a sum, and of any related interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax similar

in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province providing

a comprehensive pension plan as defined in subsection 3(1) of the Canada Pension Plan and the provincial

legislation establishes a "provincial pension plan" as defined in that subsection,

for such period as the court considers appropriate but ending not later than the occurrence or time referred to in whichever

of subparagraphs (a)(i) to (v) may apply.

(2) When order ceases to be in effect — An order referred to in subsection (1) ceases to be in effect if

(a) the company defaults on payment of any amount that becomes due to Her Majesty after the order is made and

could be subject to a demand under

(i) subsection 224( 1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection

224( 1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension

Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Acl, and of

any related interest, penalties or other amounts, or

(iii) under any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income

Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any

related interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a tax

similar in nature to the income tax imposed on individuals under the Income Tax. Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if Ihe province is a "province

providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and

the provincial legislation establishes a "provincial pension plan" as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her Majesty

in exercising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment insurance Act that refers to subsection

224(1.2) ofthe/ncome Tax Act and provides for the collection of a contribution, as defined in the Canada Pension

Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Acl, and of

any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax

Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related

interest, penalties or other amounts, where the sum



(A) has been withheld or deducted by a person from a payment to another person and is in respect of a tax

similar in nature to the income tax imposed on individuals under the Income Tcix Acl, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province

providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and

the provincial legislation establishes a "provincial pension plan" as defined in that subsection.

(3) Operation of similar legislation — An order made under section 11, other than an order referred to in subsection (1)

of this section, does not affect the operation of

(a) subsections 224( 1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224( 1 .2)

of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or

an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related

interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act,

or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest,

penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax similar

in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a province providing

a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the provincial

legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a province

or any other law, deemed to have the same effect and scope against any creditor, however secured, as subsection 224( 1.2)

of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension

Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

18.3 (1) Deemed trusts — Subject to subsection (2), notwithstanding any provision in federal or provincial legislation thai

has the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded

as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trusl under subsection 227(4)

or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the

Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor in respect of amounts

deemed to be held in trust under any law of a province that creates a deemed trust the sole purpose of which is to ensure

remittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the province where

(a) that law of the province imposes a tax similar in natiu-e to the tax imposed under the Income Tax Act and the

amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in

subsection 227(4) or (4.1) of the Income TaxAcl, or

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3( 1) of the Canada

Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that subsection and

the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to in

subsection 23(3) or (4) of the Canada Pension Plan,



and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, notwithstanding

any Act of Canada or of a province or any other law, deemed to have the same effect and scope against any creditor,

however secured, as the corresponding federal provision.

18.4 (1) Status of Crown claims — In relation to a proceeding under this Act, all claims, including secured claims, of

Her Majesty in right of Canada or a province or any body under an enactment respecting workers' compensation, in this

section and in section 18.5 called a "workers' compensation body", rank as unsecured claims.

(3) Operation of similar legislation — Subsection (1) does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax. Act,

(b) any provision of the Canada Pension Plan or of the Employmenl Insurance Acl that refers to subsection 224( 1 .2)

of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or

an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related

interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act,

or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related inleresl,

penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax similar

in nature to the income tax imposed on individuals under the. Income Tax Act, or

(ii) is of the same nature as a contribution under the Cunacla Pension Plan if the province is a "province providing

a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the provincial

legislation establishes a "provincial pension plan" as defined in that subsection,

and for the pmpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a province

or any other law, deemed to have the same effect and scope against any creditor, however secured, as subsection 224( 1.2)

of the Income Tax/fc/in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension

Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

20. [Act to be applied conjointly with other Acts] — The provisions of this Act may be applied together with the

provisions of any Act of Parliament or of the legislature of any province, that authorizes or makes provision for the sanction

of compromises or arrangements between a company and its shareholders or any class of them.

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at September 18, 2009)

11. General power of court — Despite anything in the Bankruptcy and Insolvency Act or the Wnding-up and Restructuring

Acl, if an application is made under this Act in respect of a debtor company, the court, on the application of any person

interested in the matter, may, subject to the restrictions set out in this Act, on notice to any other person or without notice

as it may see fit, make any order that it considers appropriate in the circumstances.

11.02 (1) Stays, etc. — initial application — A court may, on an initial application in respect of a debtor company, make

an order on any terms that it may impose, effective for the period that the court considers necessary, which period may

not be more than 30 days,



(a) staying, until otherwise ordered by the coiu-t, all proceedings taken or that might be taken in respect of the company

under the Banh-uptcy and Insolvency Act or the Wmdmg-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the

company; and

(c) prohibiting, until otherwise ordered by the com-t, the commencement of any action, suit or proceeding against

the company.

(2) Stays, etc. — other than initial application — A court may, on an application in respect of a debtor company other

than an initial application, make an order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings

taken or that might be taken in respect of the company under an Act referred to in paragraph (1 )(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the

company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against

the company.

(3) Burden of proof on application — The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted, and

is acting, in good faith and with due diligence.

11.09 (1) Stay — Her Majesty — An order made under section 11.02 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax. Ad or any

provision of the Canada Pension Plan or of the Employment Insurance Acl that refers to subsection 224(1.2) of

the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or an

employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related interest,

penalties or other amounts, in respect of the company if the company is a tax debtor under that subsection or provision,

for the period that the court considers appropriate but ending not later than

(i) the expiry of the order,

(ii) the refusal of a proposed compromise by the creditors or the court,

(iii) six months following the court sanction of a compromise or an arrangement,

(iv) the default by the company on any term of a compromise or an arrangement, or

(v) the performance of a compromise or an arrangement in respect of the company; and

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in respect

of the company if the company is a debtor under that legislation and the provision has a purpose similar to subsection

224( 1.2) of the Income Tax. Act, or refers to that subsection, to the extent that it provides for the collection of a sum,

and of any related interest, penalties or other amounts, and the sum



(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax simitar

in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province providing

a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the provincial

legislation establishes a "provincial pension plan" as defined in that subsection,

for the period that the court considers appropriate but ending not later than the occurrence or time referred to in whichever

of subparagraphs (a)(i) to (v) that may apply.

(2) When order ceases to be in effect — The portions of an order made under section 11.02 that affect the exercise of

rights of Her Majesty referred to in paragraph (l)(u) or (&) cease to be in effect if

(a) the company defaults on the payment of any amount that becomes due to Her Majesty after the order is made and

could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax. Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subseclion

224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension

Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of

any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax

Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related

interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a tax

similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province

providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and

the provincial legislation establishes a "provincial pension plan" as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her Majesty

in exercising rights under

(i) subsection 224(1.2) of the Income Tax. Ad,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act thai refers to subsection

224( 1.2) of the Income Tax.Acl and provides for the collection of a contribution, as defined in the Canada Pension

Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of

any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax

Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related

interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a tax

similar in nature to the income tax imposed on individuals under the Income TcixAcl, or



(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province

providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and

the provincial legislation establishes a "provincial pension plan" as defined in that subsection.

(3) Operation of similar legislation —An order made under section 11.02, other than the portions of that order that affect

the exercise of rights of Her Majesty referred to in paragraph (1 )(a) or (&), does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income TaxAcl,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224( 1 .2)

of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or

an employee's premium, or employer's premium, as defined in the Employment Insurance Acl, and of any related

interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a purpose similar to subsection 224( 1 .2) of the Income Tax Act,

or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest,

penalties or other amounts, and the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax si milar

in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province providing

a comprehensive pension plan" as defined in subsection 3(1) of the Canacki Pension Plan and the provincial

legislation establishes a "provincial pension plan" as defined in that subsection,

and for the pmpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a province

or any other law, deemed to have the same effect and scope against any creditor, however secured, as subsection 224(1.2)

of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension

Plan m respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

37. (1) Deemed trusts — Subject to subsection (2), despite any provision in federal or provincial legislation that has the

effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being

held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4)

or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the

Employment Insurance Act (each of which is in this subsection referred to as a "federal provision"), nor does il apply in

respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole purpose

of which is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under a law

of the province if

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the

amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in

subsection 227(4) or (4.1) ofthe/ncome Tax Act, or

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada

Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that subsection and

the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to in

subsection 23(3) or (4) of the Canada Pension Plan,



and for the puipose of this subsection, any provision of a law of a province that creates a deemed tmst is, despite any

Act of Canada or of a province or any other law, deemed to have the same effect and scope against any creditor, however

secured, as the corresponding federal provision.

Excise Tax Act, R.S.C. 1985, c. E-1S (as at December 13, 2007)

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an amount as or

on account of tax under Division II is deemed, for all purposes and despite any security interest in the amount, to hold the

amount in trust for Her Majesty in right of Canada, separate and apart from the property of the person and from properly

held by any secured creditor of the person that, but for a security interest, would be property of the person, until the amount

is remitted to the Receiver General or withdrawn under subsection (2).

(1.1) Amounts collected before bankruptcy — Subsection (1) does not apply, at or after the time a person becomes a

bankrupt (within the meaning of the, Bankmpl.cy and Insolvency Act), to any amounts that, before that time, were collected

or became collectible by the person as or on account of tax under Division II.

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of Canada

(except the Banh-uptcy ami Insolvency Act), any enactment of a province or any other law, if at any time an amount deemed

by subsection (1) to be held by a person in tnist for Her Majesty is not remitted to the Receiver General or withdrawn

in the manner and at the time provided under this Part, property of the person and property held by any secured creditor

of the person that, but for a security interest, would be property of the person, equal in value to the amount so deemed

to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and apart from

the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or not

the property has in fact been kept separate and apart from the estate or property of the person and whether or not the

property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property or in the

proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all security interests.

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (as at December 13, 2007)

67. (1) Property of bankrupt — The property of a bankrupt divisible among his creditors shall not comprise

(a) property held by the bankrupt in trust for any other person,

(b) any property that as against the bankrupt is exempt from execution or seizure under any laws applicable in the

province within which the property is situated and within which the bankrupt resides, or

(b.l) such goods and services tax credit payments and prescribed payments relating to the essential needs of an

individual as are made in prescribed circumstances and are not property referred to in paragraph (a) or (A),

but it shall comprise

(c) all property wherever situated of the bankrupt at the date of his bankruptcy or that may be acquired by or devolve

on him before his discharge, and

(d) such powers in or over or in respect of the properly as might have been exercised by the bankrupt for his own

benefit.



(2) Deemed trusts — Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that

has the effect of deeming property to be held in tmst for Her Majesty, property of a bankrupt shall not be regarded as

held in trust for Her Majesty for the purpose of paragraph (l)(a) unless it would be so regarded in the absence of that

statutory provision.

(3) Exceptions — Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 227(4)

or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the

Employment Insurance Acl (each of which is in this subsection referred to as a "federal provision") nor in respect of amounts

deemed to be held in trust under any law of a province that creates a deemed tmst the sole purpose of which is to ensure

remittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the

amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in

subsection 227(4) or (4.1 ) of the Income Tax. Acl, or

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3( 1) of the Canada

Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that subsection and

the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to in

subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, notwithstanding

any Act of Canada or of a province or any other law, deemed to have the same effect and scope against any creditor,

however secured, as the corresponding federal provision.

86. (1) Status of Crown claims — In relation to a bankruptcy or proposal, all provable claims, including secured claims,

of Her Majesty in right of Canada or a province or of any body under an Act respecting workers' compensation, in this

section and in section 87 called a "workers' compensation body", rank as unsecured claims.

(3) Exceptions — Subsection (1) does not affect the operation of

(a) subsections 224(1.2) and (1.3)ofthe/ncome Tax Act;

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224( 1 .2)

of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or

an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related

interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act,

or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest,

penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax similar

in nature to the income tax imposed on individuals under the Income Tax Ad, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province providing

a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the provincial

legislation establishes a "provincial pension plan" as defined in that subsection,

and for the pmpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a province

or any other law, deemed to have the same effect and scope against any creditor, however secured, as subsection 224(1.2)



of the Income Tax/(c/in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension

Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

Footnotes

Section 11 was amended, effective September 18, 2009, and now states:

11. Despite anything in the Bankruptcy and Insolvency Act or the Wnding-up and Reslrnctnring Act, if an applicalion is made under

this Act in respect of a debtor company, the court, on Ihe application of any person interested in the mailer, may, subject to the

restrictions set out in this Act, on notice to any other person or without notice as il may see fit, make any order that it considers

appropriate in the circumstances.

The amendments did not come into force until September 18, 2009.
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A. Introduction



1 This appeal arises out of a priorities dispute between two groups of creditors of an insolvent company, Ivaco Inc., and

its related group of companies. The dispute is over the sale proceeds of the assets of Ivaco. On one side of the dispute arc the

employees and retirees in Ivaco's underfunded non-union pension plans. They claim under the deemed trust and lien provisions

of Ontario's Pension Benefits Ad, R.S.O. 1990, c. P.8, ss. 57(3), (4) ("PBA"), and seek to recover unpaid contributions to the

plans outside of bankruptcy. On the other side of the dispute arc Ivaco's financial and trade creditors. They wish lo put Ivaco into

bankmptcy in order to take advanlage of the scheme of distribution under the federal Bunkru/)lcy cnul Insolvency Act, R.S.C.

1985, c. 13-3 ("BIA ). The dispute arises because provincial deemed Irusls do not, by virtue oflhat legislative dcsignalion, enjoy

priority under the federal bankruptcy statute.

2 Ivaco and its related group of companies (collectively "the Companies") became insolvent in 2003. In Seplcmbcr 2003,

the Companies sought and obtained court-ordered protection under the Compunies' Creditors Arrcmgemenl Act, R.S.C. 1 985,

c. C-36 ("CCAA"). All claims of creditors were stayed. A later order stayed the Companies' obligalion to pay the outslanding

past service conlribulions and special payments to the non-union pension plans. (Past service contributions are monies due to

fund benefits or benefit enhancements for pension members' past service; special payments are extraordinary payments made

because a pension plan is underfunded).

3 The main purpose of CCAA proceedings is lo facilitate the restructuring of an insolvent company so ihal it may stay

in business. The Companies, however, were unable to restructure. In late 2004, virtually all of their assets were sold. All that

remains is a pool of money: the proceeds of sale. All that remains lo be done is to dislribule this pool of money among the

creditors.

4 The Superintendenl of Financial Services, representing the employees and retirees, brought a motion for an order that

part of the sale proceeds be used to satisfy the unpaid past service and special conlributions, which ihc Companies arc deemed

to hold in trust for the beneficiaries of the pension plans under the PBA. Alternatively, the Supcrinlendcnl sought an order

segregating this amount in a separate account. The Quebec Pension Committee ("QPC"), the adminisli-ator of the largesl non-

union plan, supported the Superintendent's molion. Two of the Companies' lenders, the Bank of Nova Scotia and the National

Bank, brought molions for an order lifting the stay under the CCAA and petitioning the Companies into bankruplcy.

5 Farley J., who had supervised these CCAA proceedings for over two and a half years, heard all three motions. By ordcr

dated July 18, 2005 he dismissed the Superintendent's motion and partly granted llic banks' motions. He lifted the stay and

permitted the bankmptcy petitions to proceed, but he did not put the Companies into bankruptcy.

6 The Superintendent appeals. She argues that the motions judge erred either in law or in the exercise of his discretion. The

Superintendent submits thai the motions judge erred in law by failing to order immediate payment of the amount of the deemed

trusts or in failing to segregate this amount. The Superintendent contends that the I'BA legally rcquii-ed thai the deemed trusls

for unpaid past service contributions and special payments be executed or protected before bankruplcy.

7 Alternatively, the Superintenclenl submits that the motions judge erred by exercising his discretion lo lift the stay under

the CCAA and permit the bankruptcy petitions lo proceed without first protecting the claims of the pension beneficiaries. The

Superintendent contends that the motions judge exercised his discretion on a wrong principle because he ignored the unfairness

and prejudice to the Companies' most vulnerable creclilors.

8 The Superintendent also appeals an ancillary order made by the motions judge. To facilitate ihe bankruptcy petitions,

the motions judge ordered that the head offices of two of the Companies be transferred from cilies in Quebec to Toronto. The

Superintendent and the QPC submit that Ihe motions judge had no jurisdiction under the CCAA to do so, or altcrnalivcly,

improperly exercised his discretion in doing so.

9 This court granted leave to appeal under s. 13 of the CCAA. The court also stayed the iwo orders in favour of the banks

pending the disposition of the appeal.

B. Relevant Facts and Chronology



a) The Companies

10 Six related coi-porations were granted protection under the CCAA: Ivacolnc.,lvaco Rolling Mills Ltd. ("1RM"), Ifastgroupe

Inc., Docap (1985) Corporation, Florida Sub One Holdings Inc. and 3632610 Canada Inc. Four of these corporations —Ivaco,

IRM, Ifastgroupe and Docap — established the non-union pension plans in issue on this appeal.

11 Ivaco, IRM and Ifaslgroupe ceased operations after their asKels were sold. Only Docap now has any operating assets.

Us assets consist mainly of inventory and accounts receivable ihal have nol yet been sold. Docap is a small entity. Neither

i-estnicturing il nor selling it as a going concern seems a viable option. The National Bank, Docap's principal secured creditor,

wishes to put the company into bankruptcy and liquidate its assets.

b) The non-union pension plans

12 The Companies had both a unionized and non-unionized workforce. They established various registered pension plans

for their employees. These included four non-union plans: Ihe Ivaco Salaried Plan, which is registered in Quebec and has both

Quebec and Ontario members, the Designated Employees Plan, the Ingersoll Plan and the Docap Plan, all registered in Onlario.

13 The QPC administers the Ivaco Salaried Plan, which is the largest of the four plans. Ivaco formerly aclministci-ecl tlie ulher

three plans. However, the Superintendent appointed PricewaterhouseCoopers Inc. as adminislralorofthe Dcsignalccl Employees

Plan and the Inger.soll Plan. A former Ivaco employee administers Ihe Docap Plan for Ivaco.

c) The initial stay under theCCAA

14 After their operations became financially iroubled, the Companies sought and were granlecl protection from their credilors

under the CCAA. On September 16, the motions judge granted a comprehensive stay of all creditor claims up to thai time. lie

appointed Ernst & Young Inc. as Monitor. As a result of the slay, debts of the Companies existing on the dale of the initial

stay order have not been paid.

15 During the CCAA proceedings the Companies continued lo pay the wages and benefits of all active employees. The

Companies also continued to pay their current contributions to their various pension plans.

d) The pension stay order

16 When the Companies began CCAA proceedings, the non-union pension plans were underfunded. Before the initial slay

order the Companies had been making both special payments and pasl services contributions to rectify this underfunding. Under

the PBA, past service contributions accrue daily and arc to be paid monthly.

17 Early in the CCAA proceedings, the Monitor concluded that the Companies would jeopardize their ability to restructure

if they were required to continue making past service contributions and special payments. Because of ihe magnitude of these

payments, the creditors would not agree to permit the DIP (debtor in possession) loan to be used for funding the pension plans.

In their view, and in the view of the Monitor, doing so would imperil the possibility ofrestrucluring. Relying on the Monitors

opinion, the Companies sought, and on November 28, 2003, were granted a pension stay order.

18 The motions judge relieved the Companies from making past service contributions or special payments to ihe underfunded

non-union pension plans during the CCAA stay. No interested party, including both the Superintendent and the QPC, opposed

the order. All parties thought that relieving the Companies from making these payments would assist their restructuring eftbrt.s.

The Companies still remained obligated to make current contributions lo the non-union plans.

19 Paragraph 4 of the pension stay order stipulated that none of the Companies would incur any obligation because of the

failure to make these past service conlributions and special payments during the slay period:



THIS COURT ORDERS that none of the Applicants or Partnerships, or their respective officers or directors shall incur any

obligation, whether by way of debt, damages for breach of any duly, whether statutory, fiduciary, common law or otherwise,

or for breach of trust, nor shall any trust be recognized, whether express, implied, constructive, resulting, deemed or

otherwise, as a result of the failure of any person to make any contribution or payments olher than current cosl contribution

obligations ("Current Conlribulions") during the Stay Period that they might otherwise have become required lo make to

any pension plans maintained by an Applicant or Partnership.

20 Paragraph 5 of the pension stay order expressly recognized that statutory deemed trust, liens or other charges may arise

because the Companies were relieved from paying past service contributions but that they would nol have priority over the

charges in the initial stay order:

THIS COURT ORDERS that if any claim, lien, charge or trust arises as a result of the failure of any Person to make any

contribution or payment (other than Currcnt Conlributions) during the Stay Period that such Person might olherwise have

become required to make to any pension plans maintained by an Applicant or Parlnership bul for the slay provided foi-

herein, no such claim, lien, charge or li-ust shall be recognized in this proceeding or in any subsequent reccivership, interim

receivership or bankruptcy of any of the Applicants or Partnerships as having priorily over the claims of the Charges as

set out in tlic Amended and Rcstaled order.

21 Paragraph 6 oflhe order recognized that the pension stay did not compromise the Companies' obligations under their

non-union pension plans:

Nothing in this Order shall be taken to extinguish or compromise ihe obligations of ihe Applicants and Parlncrships, it

any, regarding payments under the Pension Plans.

e) The sale to Ileico

22 As the Companies were unable to restructure, they began to pursue a second option: selling ihcir assets in a going

concern sale. On August 1 8, 2004, the motions judge approved the sale of the assets oflvaco, Ifaslgroupe and IRM lu the Heico

Companies. As part of the Iransaction, the purchaser hired the Companies' unionized workforce and assumed the Companies

obligations to their unionized pension plans. The purchaser also hired almost all of the Companies' non-unionizcd workforce,

but it was unwilling to assume the Companies' obligations to the four non-union pension plans. These obligations remained

with the Companies.

23 Nonetheless, the Monitor supporlcd the sale. In ttie Monitor's view, the sale gave the creditors and workers greater recovery

and benefits than they would obtain in either a bankruptcy or a liquidation. Again, no party, including both the Superintcndcnl

and the QPC, opposed the sale.

24 The motions judge made two orders — on August 18, 2004 [2004 CarswellOnl 3561 (Ont. S.C..I. [Commercial LislJ)J

and November 30, 2004 — vesting the assets in the purchaser. These orders expressly preserved all claims thai mighl have been

made against the assets by providing that these claims could be made againsl the sale proceeds. In accordance with ihese orders,

the Monitor is holding the sale proceeds in various trusl accounts.

25 In December 2004, Ivaco, IRM and Ifastgroupe wound-up their non-union pension plans. Under the 1'BA, they are

obligated to fund the wind-up liabilities of these plans.

f) The pension claims

26 The Companies' non-union pension plans have been severely underfunded and the deficit has increased during the slay

period. At the beginning of the CCAA proceedings in September 2003, unpaid past service contributions to the non-union plans

totalled about $1.4 million and the solvency deficiency amounted to approximately $11.1 million. By December 2004 these

figures had grown to approximately $11.6 million and $29.1 million respectively. They continued to grow while the pension

stay order remained in place.



27 The potential loss of benefits for each pensioner is significant. Counsel for llie Supcrinlendent advised Ihe courl

that the average pensioner in the non-union plans is sixty-sevcn years old and earns a pension of $14,000 per year. These

pensioners will receive their full pension only iflhe full wind-up deficit is paid. For example, if the plans do not recover the past

service contributions suspended by the pension stay order, the average monthly pension will be reduced by 26 per cenl from

approximately $1,200 to $888. If only unpaid contributions are recovered, and not the full solvency deficiency, the average

pension will be reduced by 17 percent to $996 monthly.

g) The claims of the financial creditors

28 The outstanding claims of the financial creditors of the Companies are also significant. We were told thai the sale proceeds

of the Companies' assets are insufficient to satisfy all claims, and are certainly insufficient to satisfy the unsecured claims.

29 The Bank of Nova Scotia was the lender to IRM. By October 2003, IRM owed the Bank about $40 million. IRM had

ceased to meet its liabilities generally as they became due, and had given notice lo its crcdilors that it had suspended payment

of its debts. On October 3, 2003 the Bank issued a petition for a receiving order against IRM. The issuance of the pclilion

was permitted by the initial stay order, but that proceeding was otherwise stayed. The order under appeal lifted the stay and

permitted the Bank of Nova Scotia to proceed with its petition.

30 The National Bank lent money to Ivaco, Ifastgroupc and Docap. As of March 2005 it had a secured claim against Ivaco for

$ 17 million, and against Docap for $55,622 U.S. and $4.2 million Canadian. It also had an unsecurcd claim against Ifastgroupe

for $45.5 million Canadian. Ifastgoupe is also indebted to La Caisse for $14.9 million.

31 A large number of other creditors also have claims against ihc Companies: Ivaco has 792 creditors with claims totalling

$554.9 million; Docap has <S2 creditors with claims totalling $111.1 million; and Ifaslgroupe has 645 creditors with claims

totalling $253.3 million.

C. Analysis

a) What is in issue on this appeal

32 The scope of this appeal is quite narrow. There are three issues:

1) Did the motions judge err in law in failing to order immediate payment oflhe amount oflhc deemed trusls under

the PBA or in failing to segregate this amount in a separate account?

2) Did the motions judge err in the exercise of his discrclion by lifting the slay and permitting the bankruptcy petitions

to proceed, without protecting the claims of the pension beneficiaries?

3) Did the motions judge err in law or in the exercise of his discretion by ordering the transfer of Ivaco's and

Ifastgroupe's head offices from Quebec to '1'oronlo?

h) What is not in issue on this appeal

33 There are also ttu-ce issues raised by the parties thai do nol need to be decided on this appeal: (1) whether, outside of

bankruptcy, the deemed trusts under the PBA have priority over the Bank of Nova Scolia's security under s. 427 of the Bank Act,

S.C. 1991, c.46; (2) whether the Superintendenl can show "sufficient cause" under s. 43(7) of the B1A to deny the application

for a bankruptcy order; and, (3) whether the deemed tmsts under ihe PBA also meet the requiremenls For a common law trust

and thus on bankruptcy should be excluded from the property of the Companies under s. 67( 1 )(a) of ihc BIA.

34 On my view of the appeal, the first of these issues does not have to be resolved. It may become relevant at the bankruptcy

hearing, and, if so, should be dealt with by the bankruptcy judge. See Abraham v. Cunudiun Admiral Corp. (Receiver of) (1 998),

39 O.R. (3d) 176 (Ont. C.A.). The second and third issues, 1 assume, will be dealt with at the hearing of the bankmptcy petitions.



Admittedly, Ihe motions judge made some observations on these two issues. However, he also said, at para. 20 of his reasons,

that he was not deciding either one:

However, in the circumstances, I do not find it appropriate to allow (indeed direct) that there be an assignment in bankruptcy

on a "voluntary basis" as there is the s. 43(7) issue lo be determined. Similarly with respect to the balance of declarations

requested by the National Bank, while I have made some general observations as to reversing priorities, it would nol be

appropriate to determine with finality the priorities of various claims on the record before me at this time.

35 In their written and oral submissions, the Superintenclenl and the QPC argued thai some of the motions judge's general

observations on these issues were wrong. I do not propose to consider these arguments because, as the motions judge recognized,

they should be addressed at the hearing of the bankruptcy petitions. Instead, I will make a few brief observations of my own.

36 In my view, the motions judge appropriately considered what would likely happen at the bankruplcy hearing. He did so

because the likely implications of lifting the stay were relevant considerations to the exercise of his discretion.

37 The motions judge observed, at para. 14, that the discretion to refuse to make a bankruptcy order under s. 43(7) typically is

exercised in two categories of cases: where the petitioner has an ultcrior motive in seeking the order, or where the oixlci- would

not serve any meaningful purpose. This observation reflects the cun-enl slate oflhe case law under s. 43(7). See for example

Dallas/Norlh Group Inc., Re (1999), 46 O.R. (3d) 602 (Ont. Gen. Div.); Lumbcrl, Re (2002), 60 O.R, (3d) 787 (Out. C.A.).

Although the motions judge added that the Superintendent's claim does not appear to come within either category, he left the

final delerminalion of that question for the bankruptcy judge.

38 The motions judge also observed, at para. 11 of his reasons, thai a provincially created deemed Irust clues nut by thai fad

alone enjoy priority under the B1A. This is not a conlenlious proposition. In a series of cases, the Supreme Court of Canada

has repeatedly said thai a province cannot, by legislating a deemed irusl, alter ihc scheme of priorities under the federal slatutc.

See for example British Columhiu v. Henfrey Samson Beluir Lid., [1989] 2 S.C.R. 24 (S.C.C.); Husky Oil Operulwns Lid. v.

Minister of'Nalionu! Revenue, [1995] 3 S.C.R. 453 (S.C.C.). Indeed, it is this jurisprudence that undoubtedly promplecl Ihe

Superintendent's original motion and appeal to this court.

39 The motions judge also correctly observed, at para. 11 of his reasons, that a provincial deemed trust will rclained its

priority in bankruptcy only if it also meets the three attribules --- the three certainties — of a common law trusl: certainly of

intent; certainty of subject matter; and certainly ofobjecl. Only a trust that has these three allributcs is a "true irusl" that will

be exempt from the bankrupt's eslale under s. 67(1 )(a) of ihe BIA. See for example Henfrey Scunpson, supra. Whelher the

Superintendent can establish a tme trust for unpaid past service contribulions, even though the proceeds of the Heico sale have

been commingled, will be decided at the bankruptcy hearing.

40 I now turn to the issues that do arise on this appeal.

c) Did the motions judge err in law in failing to order immeiliate payment of the amount of the deemed trusts or in fuiling

to segregate tliia amount?

41 The Superintendent's principal submission is that ihc motions judge erred in law in failing to order payment of the amount

of the deemed trusts before bankruptcy or in failing to order the Monitor to segregate Ihis amount during Ihe CCAA proceedings.

The submission that the motions judge was legally required to order payment or segregation of the amount of the deemed trusls

was not advanced before him. The Superintendent advanced this submission for the firsl time in this court. 1 do not agree with it.

42 I will deal first wilh whether the motions judge should have rcquirecl the Monitor, Ernst & Young, to segregate the

amount of the deemed trusts. The Superintendent contends thai ihe Companies, and in iheir place the Monitor, had a stalutory

and fiduciary obligation to segregate. As the Monilor was an officer of Ihe courl, the motions judge should have compelled it

to fulfill these duties. This contention faces three obstacles: the language of the PBA; the terms of the pension stay order; and

the slalus and role of the Monitor.



43 The deemed trusts for unpaid past service and special contributions are found in ss. 57(3) and (4) of the PBA. Subsection

(3) is the basic provision that creates a deemed trust for unpaid employer contributions. Subsection (4) stipulates thai on the

wind up of a pension plan, employer contributions accmecl but not yet due because of the timing of the wind up are also deemed

to be held in trust:

s. 57(3) An employer who is required to pay contributions to a pension fund shall be deemed to hold in trusl for the

beneficiaries of the pension plan an amount of money equal to the employer contributions due and not paid inlo the pension

fund.

s. 57(4) Where a pension plan is wound up in whole or in part, an employer who is required to pay contributions to

the pension fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount of money equal lo

employer contributions accrued to the date of the wind up bill not yel due under the plan or regulations.

44 At para. 11 of his decision, the motions judge said that both unpaid contributions and wincl-up liabilities are deemed lo

be held in tmst under s. 57(3). In his earlier decision in Toronto Dominion Bunk v. ilsurco Lid. (1991), 42 E.T.R. 235 (Ont.

Gen. Div.), Farley J. said, at para. 25, that ihe equivalent legislation then in force under the Pension Benefits Act, 1987, S.O.

1987, c.35 referred only to unpaid contributions, not to wind-up liabililics. 1 think that the statement in U.wrco Lid. is correct,

but I do not need to resolve the issue on this appeal,

45 Under s. 57(5) of the PBA the plan administralor has a lien and charge on the assets of ihe employer for the amount of

any deemed trusl. '1'hc lien and charge permit ihc adminislralor to enforce the deemed trust.

s. 57(5) The adminislrator of the pension plan has a lien and charge on the assets of the employer in an amounl equal to

the amounts deemed to be held in Irust under subsections (1), (3) and (4).

46 The Superintendent argues that these provisions required the Companies, and in their place ihe N4onitor, to keep ihc unpaid

contributions in a separate account. However, the language of s. 57 docs not require the employer to hold ihe contribulions

separalely. A "deemed trust" is, in a sense, a legal fiction. Outside ofbankruptcy it does create a priority for pension contributions,

a priority that would not exist but for the designation. Yel, as 1 have already said, this legislative designation by itself docs not

create a tme trust. If the province wanls to require an employer to keep its unpaid contributions to a pension plan in a separale

account it must legislate that separation. It has not done so.

47 The Superintendent argues that the pension stay order supports her position because para. 5 the order, supra, recognized

that a deemed trust for unpaid conlributions may arise during the stay period and that para. 6 of the stay order, supra, did

not compromise the Companies' obligation to make these conlribulions. This argument fails to lake accounl of para. 4 of

the pension stay order. Paragraph 4 slipulates Ihat during the stay the Companies will not incur any obligation stalutory,

fiduciary or otherwise — for failing to make contributions to the plan. In my view, the Superintendent's argument amounls to

an impermissible collateral attack on para. 4 of the pension stay order.

48 The Superintendent also tries to buttress her position by arguing that the Monitor stands in the slices of the Companies,

and like the Companies, has a fiduciary duly to the pension beneficiaries. I disagree.

49 The Monitor was appointed under s. 11.7(1) of the CCAA to "monitor ihe business and financial afYairs" of the Companies,

and was given the functions sel out in s. 11.7(3) of thai statule: to examine the Companies' property, report to the court on

the Companies' business and financial affairs and keep the creditors informed. Although the motions judge gave the Monitor

additional powers, they were limited. The Monitor was given authorily to deal with day-to-day administralive matters, to finalize

the sale to Heico and to receive and control the proceeds of sale. I do not think it can be fairly said ihat the Monilor "slancls

in the shoes of the Companies".

50 Equally important, the Monitor does not owe a fiduciary duty to the pension beneficiaries. The Superintendent's attempl

to impose an obligation on the Monitor to segregate the contributions to the non-union plans depends al least on establishing



that the Monitor acts as a fiduciary of the employees in those plans. Both the role of the Monitor and the initial stay order

preclude the Superintendent's assertion.

51 Pension plan administrators do owe a fiduciary duly to plan members. See E.E. Gillese, The Fiduciary Liuhilily of the

Employer us Pension Plan Atlminislrator (Toronto; The Canadian Instilute, November 1<S, 1996, pp. 1-25). Bul the Monilor

was not given that role. It is not an administrator of any of the four non-union plans. Indeed, the Superintendent never asked

the court to give the Monitor responsibility for administering these plans.

52 Moreover, para. 59 of the initial stay order expressly stales that the Monitor is not to be considered either a successor

or related employer.

THIS COURT ORDERS that nothing in this Order shall result in the Monitor being or being deemed or consiclerccl to be

a successor or related employer, sponsor or payor with respect to any Applicant or any employees or former employees

of any Applicant under any legislation, including ... the Pension Benefits Act (Ontario) ... or under any other provincial or

federal legislation, regulation or rule of law or equity applicable to employees or pensions, or otherwise.

[Emphasis added].

As the Monitor was neither a plan aclministralor nor a successor employer, it can owe no fiduciary duty to ihc members of

the four plans.

53 Therefore, the combination of the wording of s. 57 of the PUA, para. 4 of the pension stay order and the limiled role of the

Monitor, refute the Superintendent's segregation argument. The Superinlendcnl, however, submits that two cases, ihc decision of

this court in GMAC Commercial Credit Corp. - Cunudu v. TCT Logistics Inc. (2005), 74 O.R. (3d) 382 (Onl. C.A.) Lhci-cinaftcr

TCT Logistics] and an earlier decision of the motions judge in Usurco Llii., supra, supporl the argument for segregation. In

my view, both cases are distinguishable.

54 In TCT Logistics, this court held that an interim receiver, who was both an officer of the court and stood in the shoes of

the debtor, had a slalulory duly under ihe legislation then in force, s. 15 oflhc Loud Brokers Regululion, 0. Reg. 556/92 (passed

under the Truck Trunsporlulion /1c;/, R.S.O. 1990, c. T.-22) to hold carrici-s' fees thai it had collected in a separate trust account.

TCT Logistics and this case differ in three critical ways.

55 First, the interim receiver in TCT Logistics, was not just an officer of the court, it stood in the place of the debtor company.

Here, although the Monilor is an officer of the court, it does not stand in the place of the Companies. For ihc reasons oullined

in para. 49 its role is far more limited.

56 Second, in TCT Logistics the court order authorized the interim receiver to hold the carriers' fees in a separale bank

account until entitlement lo that money was decided. Here, the pension stay order prohibited the Companies from making any

past service or special conlributions during the slay period.

57 Third, and perhaps most iinporlant, the applicable legislation in TCT Logistics, s. 15(2) of the Loud Brokers Regululion

required the debtor company to maintain a separate Imsl accouni and to keep the fees it collected for Ihe carriers in Ihal account.

Here, s. 57 of the PBA does not similarly require an employer to keep its unpaid conlributions in a separate irusl account.

Moreover, in TCT Logistics, despite s. 15(2) of the Regulation, this court held that the carrier fees previously collected by the

debtor company lost their character as trust money because they had been commingled with other funds. TCT Lagislics thus

does not support the Superintendent's position.

58 In Usurco Ltd., supra, at para. 16, Farley J. commented thai the deemed trust provisions of the PBA "implied a fiduciary

obligation on the part ofUsarco", and that "a trustee in bankruptcy stepping into the shoes ofUsarco must deal with that fiduciary

obligation". These comments do not apply to this case. The Monitor here, unlike the tmstee in bankruptcy in Usurro Lul., did

not step into the shoes of the debtor. Thus, Usurco Ltd. does not assist the Superintendent.



59 For these reasons, I reject the Superintendent's argument that Ihe motions judge was required in law to order the segregation

of the amount of the deemed trusts during the CCAA proceeding. I now Mm to the Superintendent's other submission: thai the

motions judge was required in law to order that the amount of the deemed trust be paid at the end of the CCAA proceedings,

but before bankruptcy.

60 The CCAA itself did not require the motions judge to execute the deemed trusts. The Superintendent cannot point to any

section of the statute where a legal obligation to order payment oflhc past service contributions can be found. Moreover, in my

view, absent an agreement, I doubt that the CCAA even authorized the motions judge to order this payment. Once restructuring

was not possible and the CCAA proceedings were spent, as the motions judge found and all parties acknowledged, 1 question

whether the court had any authority to order a dislribulion of the sale proceeds. See for example Unileil Murilime Fishermen

Co-op., Re (1988), 68 C.B.R. (N.S.) 170 (N.B. Q.B.), at 173.

61 The Superintendent's submission that the motions judge was required to order paymcnl of the outstanding contributions

rests on the proposition that a gap exists between the CCAA and the BIA in which the provincial deemed trusts can be executed.

This proposition runs contrary to the federal bankruptcy and insolvency regime and to the principle ihal ihc province cannot

reorder priorities in bankruptcy.

62 The federal insolvency regime includes ihe CCAA and the BIA. The two statutes arc related. A debtor company under ihe

CCAA is defined in s. 2 by the company's bankruptcy or insolvency. Section 11(3) aulhorizes a ihirty-day slay otany currcnl

or prospective proceedings under the BIA, and s. 11(4) authorizes an eKlen.sion of the initial thirty-day period. During ihe slay

period, creditor claims and bankruplcy proceedings are suspended. Once the stay is lifted by court order or terminates by its

own terms, simultaneously the creditor claims and bankruptcy proceedings are revived and may go forward.

63 For the Superintendent's position to be correct, there would have to be a gap bclween the end of the CCAA period

and bankmptcy proceedings, in which the pension beneficiaries' rights under ihe deemed trusts cryslalli/.e before ihe righls

of all other creditors, including their right to bring a bankruplcy petition. That position is illogical. All rights must crystallize

simultaneously at the end oflhe CCAA period. There is simply no gap in the federal insolvency regime in which the provincial

deemed trusts alone can operate. That is obviously so on the facts in this case because the Bank of Nova Scolia had alreatiy

commenced a petition for bankruplcy, which was stayed by the initial order under the CCAA. Once the motions judge lifted the

stay, the petition was revived. In my view, however, ihe situalion would be the same even if no bankruptcy petition was pending.

64 Where a creditor seeks to petilion a debtor company into bankruptcy at the end ofCCAA proceedings, any claim under

a provincial deemed trust must be deall with in bankruptcy proceedings. The CCAA and the B1A ci-ealc a complementary

and interrelated scheme for dealing with the properly of insolvent companies, a scheme ihal occupies the field and ousts the

application of provincial legislation. Were il otherwise, creditors might be tempted to forgo efforts to reslrucluru a clcbtor

company and instead put the company immediately into bankruptcy. That would not be a desirable result.

65 Also, giving effect to the Superintendent's position, in substance, would allow a province to do indirectly whal il is

precluded from doing direclly. Just as a province cannot directly create its own priorities or alter the scheme of distribution of

properly under the B1A, neither can it do so indirecily. See Husky Oil, supra, al paras. 32 and 39. At botlom the Superinlcndcnt

seeks to alter ihe scheme for distributing an insolvent company's assets under the B1A. It cannoi do so.

66 The Superintendent relies on one authority in support of its position: the decision of the motions judge in Uswco Lid.,

supra. In that case, although a bankruptcy petition had been brought, Farley J. nonetheless ordered ihe receiver to pay to the

pension plan administrator the amount of the deemed trusts under the PBA. However, the facts in Usurco Llcl. clift'ered malcrially

from the facts in this case.

67 In Usarco Llcl., CCAA proceedings did not precede the bankmplcy petition. Moreover, in Usurm Lid. the petitioning

creditor was not proceeding with its bankruptcy petilion because its principal had died, and no olhcr creditor look steps lo

advance the petition. Thus, unlike in this case, in Usurco Lid. it was unclear whether bankruptcy proceedings would ever take

place.



68 Recently in General Chemical Canciclu Lie!., Re (Ont. S.C..L), Campbell J. relied on ihis distinction, followed the motions

judge's decision in the present case and refused to order payment of the amount of the deemed trusts under ihc PBA. He wrote

at para. 35:

To conclude otherwise (absent improper motive on the part of Company or a major creditor) would be to negate both

CCAA proceedings and bankruptcy proceedings by preventing creditors from pursuing a process of equitable clistribulion

of the debtor's property as they believe it to be when making ihcir decisions.

I agree. The factual differences between General Chemical Cunuilu Ltd. and this case on the one hand, and U.wrco Llcl. an the

other, render Usurco Lltl. of no assistance to the Superintendenl on this appeal.

69 Because the federal legislative regime under ihc CCAA and the BIA determines the claims of creditors of an insulvenl

company, if the rights of pension claimants are to be given greater priority, Parliament, not the courts, must do so. And Parliament

has at leasl signalled its intention to do so. Last year it passed the Wage Earner Protection Program Act, S.C. 2005 c.47. That Act

would amend the UIA and give special priority lo unpaid pension contributions of a bankrupt employer. This slalutc, however,

has not been proclaimed in force. That it was passed perhaps shows that under the existing legislative regime, claims like thai

of the Superintendent must fail. I would reject this ground of appeal.

d) Did the motions judge err in the exercise of his discretion by lifting the stay and permitting the bankruptcy petitions to

proceed?

70 In my view, tlie motions judge s order lifting the stay was a cliscreiionary order, lie summarized his reasons for rejecting ihe

Superinlenclent's position and exercising his di.screlion lo allow the bankruptcy pctilions to proceed al para. 18 of his decision:

In the end result I do not see ihal the Superintendenl has made a compelling case to the effecl that the petitions in bankruptcy

should not be allowed to proceed in the ordinary course. 1 have reached thai conclusion by weighing the factors pro and con

as discussed above, including ihe relative benefits to all stakeholders (including workers and pensioners) to mainlaining

the CCAA proceedings (with the benefit of the suspension ofpasl contributions as per ihe unopposed and un-rcconsidcrcd

order of November 28, 2003), the fact that no reorganization is now possible as all Ivaco Companies (except Uocap) have

ceased operations and are without operational assets and that the Ivaco Companies are now esscnlially in a distribution

of proceeds mode.

71 Appellate review of a discretionary order under the CCAA is limited. See Air Cunuclu, Re (2003), 66 O.R. (3d) 257

(Ont. C.A.) at para. 25; Royal Cresl LiJ'ecare Group Inc., Re (2004), 46 C.B.R. (4th) 126 (Ont. C.A.) al para. 23; Algoma Steel

Inc. v. Union Gas Ltd. (2003), 63 O.R. (3d) 78 (Ont. C.A.) at para. 16. Appellate inlervcntion is justified only for an error in

principle or the unreasonable exercise of discretion. The Superinlendenl submits that the motions judge exercised his (.liscrelion

improperly — on a wrong principle — because he ignored the "unfair and prejudicial" efYecls of his order on the Companies

most vulnerable class of creditors: the pension beneficiaries. I disagree.

72 The Superintendent argues that the motions judge's order was unfair to the pension beneficiaries in three related ways.

First, she points out that the pension beneficiaries agreed to a slay of the past service contributions to keep (he Companies

aHoat, which in turn permitted ihe going concern sale to Hcico. 'I'hat sale greatly enhanced the return to the creditors. The

Superintendent contends that now permitting ihe bankruptcy petitions to proceed, which would potentially deprive the pension

beneficiaries of their rights, produces an unfair outcome.

73 Undoubtedly, and regrellably, the pension beneficiaries stand to suffer from ihe insolvency of the Companies. However,

the Superintendent's argument implicitly assumes that the pension beneficiaries alone made sacrifices to maximize the recovery

for all creditors. The motions judge rejected this assumption, which he said al para. 2 of his reasons, "somewhat overstales the

situation". The motions judge accurately concluded:



[0]lher stakeholders (such as the financial and trade creditors) as a result of the stay also conlribulecl to the financial

stability of the Ivaco Companies, fragile as their financial situation was, by not being paid interest as such became due

nor for pre-filing indebtedness which was due.

In short, all creditors gave up something to permit the Companies to stay in business so that they could either reorganize or

sell their assets in a going concern sale.

74 Second, the Superintendent contends thai the motions judge's order undermined his earlier pension stay order, which

had expressly preserved the pension beneficiaries' deemed trust rights. ] do not accept this contention. Although the pension

slay order did not take away these deemed trust rights, il did not provide that the deemed trusts would be paid out of any sale

proceeds. Instead, para. 4 of the pension stay order provided that the Companies would not incur any obligalion because oflhcii-

failure to pay past service contributions during the stay period. Moreover, even though the Superintendent and the QPC knew

that a petition for bankruptcy (by the Bank of Nova Scotia) was pending when they agreed to the pension stay order, they did

not ask that the order be conditional on payment of the amount of the deemed Imsts when the stay was lifted.

75 The third aspect of unfairness on which the Superintendenl relies is that the molions judge s order fails to take accounl of

the law's "special solicitude" for pensioners. Certainly provincial pension legislation has shown this soliciludc. ll has recognixed

the importance of ensuring that retirees have income security. Thus, il has legislated stalulory trusls and liens to prolccl ihcir

pension claims. But federal insolvency law has not shown the same solicitude. It does not accord the claims of "sympathclic"

creditors more weight than the claims of'unsympaihctic" ones. Subject lo specified exceplions, the BIA aims to dislribule a

bankrupt debtor's estate equitably among all of the estate's creclilors. There are uncloublcclly compelling policy reasons to prolccl

pension rights in an insolvency. But, as I have said, il is for Parliament, not the courts, to do so.

76 Therefore, I do not accepl the Superintendent's unfairness argument. Also, in my view, numerous consiclcralions supported

the motions judge's decision to lift the stay and permit ihe bankruptcy petitions to proceed. These considerations include the

following:

• The CCAA proceedings are spent. There are no entities to reorganize and no further compromises can be negotiated

between the Companies and Iheir creditors. There remains only a pool of money to distribute. The BIA is the regime

Parliament has chosen lo etTecl this distribution.

• The petitioning creditors have met the technical i-cquircmenls for bankruptcy. And their desire to use the BIA to atter

priorities is a legitimate reason to seek a bankruptcy order. See for example Bunk of Monlreul v. Scoll Road Enterprises

Llil. (1989), 57 D.L.R. (4lh) 623 (B.C. C.A.), at 627, 630-631; Hiirrop of Milton Inc., Re (1979), 22 O.R. (2d) 239 (Onl.

Bklcy.), at 244-245.

• The Superinlendent and the QPC agreed to ihe CCAA process. 'I'hcy recognized thai it bcncfitted ihe pension claimants.

Thus, ihey did not oppose either the pension stay order or the sale to Heico. They did not ask lo have the deemed trusts

satisfied or an amount to satisfy them set aside, though they knew thai bankruptcy was pending. They likely recognized

that if they had insisted on a segregation order, the other creditors may not have agreed to the sale. It is now too late for

the Superintendent and the QPC to ask for relief that they never sought during the entire CCAA process.

• The motions judge would have gone beyond his role as a referee in the CCAA proceedings if he had given effccl to the

Superintendent's claim. The Superintendent wants to jump ahead of all the other creditors by obtaining an extraordinary

payment at the end of a long CCAA process. If the motions judge had orclerecl this payment, he would have upset the

ground rules that all stakeholders agreed lo and that he supervised for over two years.

77 The motions judge look into account the likely result of the Superintendent's claims if the Companies are put inlo

bankruptcy. He recognized that bankruptcy would potentially reverse the priority accorded to the pension claims outside

bankmptcy. Nonetheless, having weighed all the competing considerations, he exercised his discretion to lift the stay and permit



the bankruptcy petitions to proceed. In my view, he exercised his discretion properly. I would not give effect to this ground

of appeal.

e) Did the motions judge err by ortfering the transfer oflvuco and Ifafttgroupc'a head offices from Qiiehec to Toronto?

78 h'aco's head office was in Montreal; Ifaslgroupe's head office was in Marieville, Quebec. The motions judge ordered

that these head offices be transferred to Toronto. [Ie did so in ihc liglit of s. 43(5) of the B1A, which states that an application

for a bankruptcy petition shall be filed in the court having jurisdiction in the judicial district of the locality of the debtor.

The Superintendent, supported by the QPC, submits that ihe molions judge had no jurisdiclion to make ihis order, or thai he

improperly exercised his discretion in doing so. 1 disagree with both submissions.

79 The Superintendent and the QPC contend thai the CCAA does not expressly authorize ajudge to transfer the location of

the head office of a debtor company. And, although a judge in CCAA proceedings has inherent jurisdiclion to control the court's

processes, the judge does not have a similar jurisdiction to do what the motions judge did here: conlrol the debtor Companies

or the creditors' processes. See Slelco Inc., Re (2005), 75 O.R. (3d) 5 (Ont. C.A.) at para. 38.

80 I accept the Superintendent's and the QPC's contcnlion thai the CCAA did nol give the motions judge jurisdiction to

order the transfer. I also accept that the transfer was nol made to facilitate a restructuring under the CCAA. Instead it was made

to facilitate future bankruptcy proceedings. Nonetheless, in my view, the motions judge did not need lo resort to ihe CCAA

because he had express authority lo order the transfer in s. 191 of the Canada Business Corporulions /)(-'/, R.S.C. 1985, c. C-44.

Sections 191(1) and (2) provide:

s. 191(1) In this section, "reorganization" means a court order made under;

(a) section 241;

(b) ihe Bankruptcy und Insolvency Act approving a proposal; or

(c) any other Acl of Parliament thai affects the rights among the corporalion, its shareholders and creditors.

s. 191(2) If a corporalion is subject to an order rcfen-cd to in subseclion (1), its articles may be amended by such order lo

effect any change thai might be lawfully be made by an amendment under section 173.

81 The applicable section here is section 191(1 )(c). The stay order is an order under an Act of Parliament, the CCAA, ihal

affects the rights among tlic Companies, its shareholders and its creditors. See Beatrice Foocis Inc., Re (1996), 43 C.B.R. (4lh)

10 (Ont. Gen. Div. [Commercial List]). Therefore, as bolh Ivaco and Ifaslgroupc were subject lo an order under s. 191(1 )(c)

of the CBCA, under s. 191(2) each of its articles may be amended to effect any change that might be made by an amendment

under s. 173. Section 173(l)(b) of the statute permits a corporation lo change the location of its head office:

s. 173(1) Subject to sections 176 and 177, the articles of a corporation may by special resolution be amended lo

(b) change the province in which its registered office is situated;

82 On my reading of the statute, s. 191 is a stand-alone section that gave the motions judge authority to order the transfer.

Provided a corporation is subject to an order under s. 191(1), its articles may be amended. The amending order under s. 191 (2)

need not serve the purpose of the triggering statute in s. 191(1), in this case the CCAA. If Parliament had wanted lo limit

amendments to those that would facilitate a reorganization, it could have said so. Thus, the combination ofss. 191(1 )(c), 191 (2)

and 173(l)(b) gave the motions judge the jurisdiction to order the iransferoflvaco and Ifastgroupe's head offices from Quebec

to Toronto. Resort to the CCAA was unnecessary.

83 The Superintendent and the QPC rely on this coui-l's decision in Slelco Inc., Re in support of their argument. However,

that case differs from ihe present case in a material way. In Slelco Inc., Re the issue was whelher a motions judge in CCAA



proceedings could order the removal of two members of the company's board of directors under s. 109(1) of the CBCA.The

power to remove directors is vested in the shareholders. Blair J.A. held thai the motions judge could not rely on the court's

discretion under s. 11 of the CCAA to override or supplant the specific power in s. 109( 1) of the CUCA. The discretion uncler

s. 11 must be used to control the court's processes, nol the company's processes.

84 By contrast, in the present case, s. 191 of the CBCA gives the court express authority to order the transfer of the head

office of a company that is subject to an order under tlie CCAA. Thus, to make a transfer order, the court need not rely on its

discretion under s. 11 oflheCCAA.

85 However, the jurisdiction in s. 191(2) is discretionary, as evidenced by the use of the word "may". Therefore, the remaining

question on this ground of appeal is whether the motions judge properly exercised his discretion in ordering the iransfcr. I think

that he did.

86 Ivaco and Ifastgroupe had nol actively carried on business since the sale of their assets lo Heico was completed in Dcccmber

2004. The Monitor holds the proceeds of the sales in bank accounls in Toronto. Because of the lengthy and complex CCAA

proceedings, the Ontario Superior Court — Commercial List is familiar with the affairs oflvaco and Ifastgroupc. Having all

the issues common to all the Companies administered at the same lime before the court familiar with these issues will facilitalc

the most efficient, consistent and just administration and distribution oflheir cslates.

87 The QPC, in particular, objects to these head oftice transfers, ll argues that the motions judge's order will enable the

creditors to defeat a future motion to transfer to the Quebec Superior Courl the question whether the Companies participating in

the Ivaco Salaried Plan arc "solidai-ily liable", that is jointly and severely liable, under Quebec law for salisfying the obligation

to fund the plan.

88 The underpinning of ihe QPC's argument is as follows: the "solidarily liable" provision is unique to Quebec law and

therefore should be decided by a Quebec court. Whether the Quebec or the Ontario Superior Court presides over this future

motion will turn on the application of {he forum mnveniens principle. One relevant factor in assessing the for urn mnvemens is

the residence or place of business of the parties. According to the QPC, transferring Ivaco's and Ifastgroupe's head offices lo

Toronto will tip the scales in favour of the Ontario Superior Court hearing the "solidarily liable" motion.

89 It seems to me that this is a weak argument. The QPC has not yet broughl this motion. When il docs, the Ontario Supcrior

Court can assess the relevant considerations afYecting the appropriale forum. Now, however, ihe molions judge's transfer ordcr

just makes good sense. He, therefore, exercised his discretion properly. ] would nol give effect to this ground of appeal.

D. Conclusion

90 The motions judge did not err in law in refusing to order the immediate payment of the amount of the deemed li-usts uncler

the Pension Benefits Act or in refusing to segregate that amounl, Nor did he en- in exercising his discretion to lift ttie slay undcr

the CCAA and permit the bankruptcy petitions to proceed. Finally, the molions judge did not err in orclering llial the head offices

oflvaco and Ifastgroupe be transferred from Quebec to Toronto. Accordingly, I would dismiss the Superinlendcnl's appeal.

91 If the parties cannot agree on the costs of the appeal, they may make written submissions to the court. These submissions

should be delivered within 30 days of the release of these reasons.

M. Roscnberg J.A.:

1 agree.

J. Simmons J.A.'.

I agree.

Appeal disniissed.



Footnotes

1 Taking into account a $12 million distribution lo the National Bank permitted by the motions judge in December 2004.
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