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INTRODUCTION AND BACKGROUND 

1. Grant Thornton Limited (“GTL”) was appointed as the Interim Receiver pursuant 

to the Order of the Honourable Justice Conway of the Ontario Superior Court of 

Justice (Commercial List) (the “Court”) made on November 1, 2022 (the “Order 

Appointing Interim Receiver”).  A copy of the Order Appointing Interim Receiver 

and endorsement (the “Endorsement”) is attached hereto as Appendix “A”.  

2. GTL was discharged as Interim Receiver on November 30, 2022, and on 

November 30, 2022, was appointed as Monitor (the “Monitor”) pursuant to the 

Order of the Honourable Justice Osbourne to continue monitoring the receipts and 
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disbursements of the Respondent (the “Monitor Order”).  A copy of the Monitor 

Order is attached as Appendix “B”.   

3. This report (the “Second Report”) is filed by GTL as Monitor of the above-named 

Respondent (the “Respondent” or the “Company”).  This Second Report has 

been prepared to provide the Court with general information and an update relating 

to the Monitorship proceedings (the “Monitor Proceedings”) since the issuance 

of the Monitor’s first report dated December 8, 2023 (the “First Report”).  The First 

Report provided the Court with a detailed update on the status of the Monitor 

Proceedings.   

4. The Monitor has continued acting in this limited scope role for approximately 17 

months.  

RESTRICTIONS AND TERMS OF REFERENCE 

5. In preparing this Second Report, the Monitor has relied upon certain audited and 

unaudited financial information, and other information contained in the books and 

records of the Company, as well as discussions with various interested parties 

(collectively, the “Information”).  Except as described in this Second Report, the 

Monitor has not audited, reviewed or otherwise attempted to verify the accuracy or 

completeness of the Information in a manner that would comply with Canadian 

Generally Accepted Auditing Standards. 

6. This Second Report has been prepared for the use of this Court and should not be 

relied on for any other purpose.  The Monitor will not assume responsibility or 

liability for losses incurred as a result of the circulation, publication, reproduction 

or use of this Second Report contrary to the provisions of this paragraph. 

7. Capitalized terms not defined in this Second Report are as defined in the Monitor 

Order or the First Report.  All references to dollars are in Canadian currency unless 

otherwise noted. 

8. Copies of materials filed in these Monitor Proceedings are available on the 

Monitor’s Case Website at: www.grantthornton.ca/mckellar. 
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UPDATE ON STATUS  

9. At the time of the First Report, the Monitor reported that it understood the Applicant 

and Respondent (the “Parties”) entered into negotiations to extend the 

forbearance governing their relationship, which extension included a provision for 

the Respondent to inject certain funds into the Company’s working capital to fund 

operational improvements to the property at 325 Archibald St. South, Thunder Bay 

(the “Property”).    

10. Around that same time, the Monitor reported that the Respondent entered into a 

conditional agreement for the sale of the Property, with an intended closing in 

January, 2024.   That agreement did not close.   

11. The Applicant, the Company and Ongrasothy Masillamany (guarantor) amended 

the original Forbearance Agreement dated November 28, 2022, by entering into a 

First Amendment to Forbearance Agreement dated December 11, 2023.  The 

amended agreement extended the forbearance period from November 1, 2023 to 

February 1, 2024.  If the conditional agreement was not completed by February 1, 

2024, the forbearance period was to be further extended to May 1, 2024.    In 

addition to the Respondent having to pay a forbearance fee and the Lender’s 

outstanding legal fees, the principal of the Respondent was required to deposit 

funds to the Company’s Operations Account for repairs and improvements in the 

total amount of $189,000, broken down as follows:   

a) $34,000 by Feb. 15, 2024 

b) $105,000 by Feb. 28, 2024 

c) $50,000 by March 12, 2024 

12. The Monitor understands that all of the above payments were made by the 

principal of the Respondent to the Company’s Operations Account. 

13. Since the Monitor’s attendance in Court in December, 2023, the Monitor has 

continued to act in accordance with the Monitor Order and deal with the receipts 
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and disbursements of the Company in the ordinary course and as described in the 

First Report.  There had been some communications between the Monitor and the 

principal of the Respondent (or his representative) to clarify the role of the Monitor 

or deal with requests for information from time to time.  However, beginning in early 

April 2024, the Monitor no longer received any requests for payments nor has the 

Company transferred any proceeds to the Monitor’s account to satisfy 

disbursements.  The Monitor sent inquiries to the manager of the Respondent on 

April 18, 2024 and April 25, 2024 in respect of payment requisitions, but has not 

received a response.  A copy of the Monitor’s emails to the manager of the 

Respondent (excluding attachments) are attached as Appendix “C”.   

14. In mid-April, the Monitor was advised through Epireon that the Respondent was in 

the process of refinancing the Applicant’s first mortgage on the Property and asked 

for the Monitor to prepare a statement of receipts and disbursements setting out 

the funds received and disbursed during the Monitor Proceedings.  The Monitor 

complied and delivered its Statement of Receipts and Disbursements dated April 

17, 2024 (the “Monitor’s April 17, 2024 R&D”) to Epireon. Since April 18, 2024, 

the only activity in the Monitor’s account is the payment of the March 2024 invoice 

of its counsel Blaney McMurtry and bank charges in the account.  The Monitor has 

updated its Statement of Receipts and Disbursements as at April 30, 2024 (the 

“Monitor’s April 30, 2024 R&D”). The Monitor’s April 17, 2024 R&D and the 

Monitor’s April 30, 2024 R&D are attached as Appendix “D”.   

15. On April 22, 2024, the Monitor was advised, via Blaney McMurtry, that the 

Applicant’s mortgage was in fact refinanced by an alternate lender on April 19, 

2024.  As set out in the First Report, Epireon made secured advances to both the 

Interim Receiver and Monitor (the “Secured Advanced”) in order to provide 

necessary liquidity to the Company, which were secured by certificates issued by 

the Monitor.  The Monitor understands that the Secured Advances were included 

in the Applicant’s payout statement on the refinance, and accordingly, have been 

satisfied in full.   

16. On April 22, 2024, the Monitor’s counsel received a letter from the Respondent’s 

counsel (the “Catre Letter”) demanding the Monitor immediately relinquish control 

of the banking function.  On that day, the Monitor was also forwarded an email 
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dated April 21, 2024 from the principal of the Respondent addressed to the 

Applicant, also demanding the Monitor relinquish control of the banking function, 

or otherwise threatened damages to the Monitor (the “Sothi Email”).  A copy of 

the Catre Letter and Sothi Email are attached as Appendix “E”.   

17. The Monitor is of the view, and responded via its counsel to the Respondent’s 

counsel that the Monitor Proceedings would continue until such time as the Monitor 

is discharged, but the Monitor would take immediate steps to schedule a discharge 

motion and prepare materials accordingly.  A copy of the letter from the Monitor’s 

counsel dated April 23, 2024 is attached as Appendix “F”.

18. The Monitor was appointed in the context of a dispute between the Applicant and 

the Respondent, which appears to have been resolved with the aforementioned 

refinancing.  While there are other stakeholders and creditors involved in the 

Company, the Monitor is of the view that the purpose of its mandate has largely 

come to an end, and accordingly, is seeking its discharge and approval of its 

actions, fees and disbursements.

19. Once the Monitor is discharged, the Monitor intends to forthwith advise the 

Respondent’s bank that the Monitor Proceedings have ended, and instruct them 

to lift any holds or restrictions the Monitor put in place in accordance with the 

Monitor Order.

COSTS OF THE MONITOR SINCE THE MONITOR ORDER 

20. As set out in the First Report, the Monitor incurred fees for the period of December

1, 2022 to September 30, 2023, in the amount of $87,006.27, disbursements of

$233.14 and HST of $11,341.12, totalling $98,580.53. For the period of October 1,

2023 to March 31, 2024, the Monitor has incurred fees in the amount of

$60,121.16, and HST of $9,558.48, disbursements of $249.13 and HST of

$7,835.14, totalling $68,105.43.  The Monitor and Blaney McMurtry each estimates

fees and disbursements from the period April 1, 2024 to the completion of the

Monitor Proceeding of $40,000, inclusive of tax, which includes work in preparing



7 

this report, preparing Motion materials, final administrative matters related to 

banking, as well as an attendance before the Court.   

21. As set out in the Monitor’s April 30, 2024 R&D, the Monitor currently holds

$40,115.89. Blaney McMurtry holds $80,000.00, which amount was paid to Blaney

McMurtry, in trust, on the refinancing of the Applicant’s first mortgage as a

provision for final fees and costs.  Accordingly, barring any unforeseen matters,

Blaney McMurtry will return any surplus proceeds from the amount it holds in trust

to the Company, after the Monitor is discharged.  The fees and disbursements of

the Monitor are detailed in the Affidavit of Jonathan Krieger sworn on April 30,

2024, attached hereto as Appendix “G”.

22. The fees incurred by Blaney McMurtry, in its capacity as counsel to the Monitor,

have been billed directly to the Company and have been processed in the ordinary

course as a disbursement and have not been submitted for approval before the

Court.

CONCLUSION  

23. The Monitor respectfully asks for an order with the relief as set out in the Notice of

Motion accompanying this Second Report.

All of which is respectfully submitted, 

GRANT THORNTON LIMITED, 
IN ITS CAPACITY AS MONITOR  
OF SMS PROPERTY TRUST INC. 
AND NOT IN ITS PERSONAL OR  
CORPORATE CAPACITY 

Per:  

________________________________ 
J. Krieger, CA, CPA, CIRP, LIT
Sr. Vice President
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The Applicant, Barrett Kudlow Capital Management Inc., brings this Application to appoint Grant Thornton 
Limited as the Receiver over the assets and property of SMS Property Trust Inc.  
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The Application was originally brought before this court on a confidential basis. I directed that the Application 
be issued with the style of cause and a court number assigned before I would consider granting any relief. The 
Applicant has now done so. 

The Applicant sought the appointment of a Receiver under s. 243(1) of the Bankruptcy and Insolvency Act, 
R.S.C. 1985, c. B-3, as amended (“BIA”). However, since the 10 day notice period under the BIA had not 
expired, I advised counsel that I was not prepared to appoint a Receiver under s. 243(1). The Applicant revised 
its materials and returned to court several hours later to seek the appointment of an Interim Receiver under s. 
47(1) of the BIA. 

The Application for an Interim Receiver is brought on an ex parte basis. I am prepared to grant the order ex 
parte given the evidence before me of serious concerns about the financial condition (and alleged irregularities) 
of SMS’ operations. Among other things, SMS operates the McKellar Place Seniors Living in Thunder Bay, 
Ontario, with over 100 seniors living at the property. According to Mr. Barrett’s affidavit, there are arrears of 
utilities and realty taxes for the property and insufficient funds to cover operating expenses (including food for 
the residents). Even more concerning, there appear to be unaccounted for withdrawals of over $400,000 from 
the SMS operations account. The Applicant’s counsel sent a letter to SMS on October 18, 2022 requesting an 
explanation for these withdrawals. No satisfactory response has been provided.  

Rent is due on November 1, 2022. The Applicant wishes to protect these funds and ensure that they are used 
properly for the expenses of the property and the services to the residents.  

The appointment of an Interim Receiver is warranted under the circumstances. I am granting this order and have 
reviewed it carefully with counsel to ensure that it is not overreaching. The borrowing limit is reduced to 
$150,000; the powers of the Interim Receiver are appropriately restricted, and there is a comeback clause that 
permits any interested person to return to court on five days’ notice. According to s. 47(1) of the BIA, the order 
will expire in 30 days at the latest. 

All materials for today’s hearing are to be uploaded to CaseLines forthwith. 

I will hear any return of this matter, if I am available. If I am not available, it may be heard by any judge of the 
Commercial List. 

Order to go as signed by me and attached to this endorsement. This order is effective from today's date and is 
enforceable without the need for entry and filing.  
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ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

THE HONOURABLE )  WEDNESDAY, THE 30th  
 )  
JUSTICE OSBORNE )  DAY OF NOVEMBER, 2022 
 

B E T W E E N: 
 

BARRETT KUDLOW CAPITAL MANAGEMENT INC. 

Applicant 

- and - 

SMS PROPERTY TRUST INC. 

Respondent 

 

APPLICATION UNDER SUBSECTION 47 (1) OF THE BANKRUPTCY AND 
INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED  

 
ORDER 

(Appointing Monitor) 

THIS MOTION, made by Barrett Kudlow Capital Management Inc. (“BKCM” or the 

“Applicant”) for an Order pursuant to section 101 of the Courts of Justice Act, R.S.O. 1990, c. 

C.43, as amended (the "CJA") appointing Grant Thornton Limited (“GTL”) as a monitor (in 

such capacity, the "Monitor") without security, of SMS Property Trust Inc. (the “Debtor” or 

“SMS”), was heard this day via Zoom videoconference because of the Covid-19 pandemic. 

ON READING the affidavit of Charles Barrett sworn November 24, 2022 and the 

exhibits thereto, and the affidavit of Charles Barrett sworn October 28, 2022 (collectively, the 

“Barrett Affidavits”) and the exhibits thereto, and on hearing the submissions of counsel for the 

Applicant, the Interim Receiver and such other counsel as were present, no one appearing for any 
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other stakeholder although duly served as appears from the affidavit of service of Ariyana 

Botejue sworn Nov 28, 2022, filed, and being advised of the consent of the Debtor and on 

reading the consent of GLT to act as the Monitor, 

SERVICE 

1. THIS COURT ORDERS that the time for service of this application is hereby abridged 

and validated so that this application is properly returnable today and hereby dispenses with 

further service thereof. 

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 101 of the CJA, GTL is hereby 

appointed Monitor, without security, of the Debtor with the powers, rights and duties further set 

out herein.  This Order and the appointment of the Monitor does not constitute a finding by this 

Court that the Debtor is insolvent. 

3. THIS COURT ORDERS AND DECLARES that: 

(a) Except as expressly set out herein with respect to the banking and deposited funds 

therein of the Debtor, the Monitor shall not take possession or control, nor shall it 

be deemed to have taken possession or control, of the Debtor's business or the 

assets, property or undertaking of the Debtor (the “Property”), and that the Debtor 

shall retain operational control of their Property, business and operations; 

(b) the Monitor shall not be and shall not be deemed to be a receiver for purposes of 

subsection 243(1) of the Bankruptcy and Insolvency Act (the “BIA”) or under any 

other statute; 

(c) the Monitor shall have none of the obligations of a receiver under Part XI of the 

BIA, other than section 247, and for greater certainty it shall not send notice of 

its appointment or this order to the Superintendent in Bankruptcy or to the 

known creditors of the Debtor; and 
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(d) the appointment of the Monitor shall not be and shall not be deemed to be a 

change of control of the Debtor. 

MONITOR’S POWERS 

4. THIS COURT ORDERS that the Monitor is hereby empowered and authorized, but not 

obligated, to act at once and, without in any way limiting the generality of the foregoing, the 

Monitor is hereby expressly empowered and authorized, but not obligated, to do any of the 

following where the Monitor considers it necessary or desirable:   

(a) to monitor the business of the Debtor; 

(b) to take possession of and exercise control over any and all proceeds, receipts and 

disbursements arising out of or from or in respect of the Property; 

(c) to contact any or all financial institutions holding bank accounts or assets on 

behalf of the Debtor and to require such financial institutions to place said 

accounts on deposit only and to direct such financial institutions to allow no 

withdrawals or payments from said accounts other than with the prior written 

consent of the Monitor or a further order or of this Court; 

(d) to report to this Court at such times and intervals as the Monitor may deem 

appropriate with respect to matters relating to the Property or the business of the 

Debtor and such other matters as may be relevant to the proceedings herein; 

(e) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel, including without limitation BKCM, and such other persons 

from time to time and on whatever basis, including on a temporary basis, to assist 

with the exercise of the Monitor’s powers and duties, including without limitation 

those conferred by this Order; 

(f) to receive and collect all monies and accounts now owed or hereafter owing to the 

Debtor, including without limitation rent, and to exercise all remedies of the 
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Debtor in collecting such monies, including, without limitation, to enforce any 

security held by the Debtor; 

(g) to report to, meet with and discuss with such affected Persons (as defined below) 

as the Monitor deems appropriate on all matters relating to the Property, and to 

share information, subject to such terms as to confidentiality as the Monitor 

deems advisable;  

(h) to monitor and report on the status of negotiations between the Debtor and the 

Lender; and 

(i) subject to the limitations in section 3 of this Order, to take any steps reasonably 

incidental to the exercise of these powers or the performance of any statutory 

obligations. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE MONITOR 

5. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the 

Monitor of the existence of any Property in such Person's possession or control, shall grant 

immediate and continued access to the Property to the Monitor.  

6. THIS COURT ORDERS that all Persons, including but not limited to  Canada Revenue 

Agency, shall be authorized to share information, with the Monitor, provided the Debtor shall be 

entitled to request and receive copies of all such information from the Monitor.  

RESTRICTIONS ON OPERATING ACCOUNT OF RESPONDENT AND DISCLOSURE 

7. THIS COURT ORDERS that any and all financial institutions, including banks, credit 

unions or any party holding assets of the Debtor, having received a copy of this Order from the 

Monitor (“Banks”), shall restrict any such account to be a deposit only account and to not permit 

the removal or transfer of monies or assets of the Debtor from said accounts or on credit on 
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behalf of the Debtor except with the written consent of the Monitor hereafter or upon a further 

Order of the Court.  The Debtor may not incur any expenses outside the ordinary course of 

business without the prior written consent of the Monitor. 

8. THIS COURT ORDERS that the Banks shall, upon receiving a written request from the 

Monitor accompanied by a copy of this Order, forthwith disclose and deliver up to the Monitor 

any and all records held by the Bank concerning the Debtor’s assets and accounts, including the 

existence, nature, value and location of any monies or assets or credit, wherever situate, held on 

behalf of the Debtor by the Banks. 

NO PROCEEDINGS AGAINST THE MONITOR 

9. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against the Monitor except 

with the written consent of the Monitor or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

10. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the 

Property shall be commenced or continued except with the written consent of the Monitor or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES  

11. THIS COURT ORDERS that all rights and remedies against the Debtor, the Monitor or 

affecting the Property are hereby stayed and suspended except with the written consent of the 

Monitor or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any "eligible financial contract" as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Debtor to carry on any business which the Debtor 

is not lawfully entitled to carry on, (ii) exempt the Debtor from compliance with statutory or 

regulatory provisions relating to health, safety or the environment, (iii) prevent the filing of any 

registration to preserve or perfect a security interest, or (iv) prevent the registration of a claim for 

lien. 
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NO INTERFERENCE WITH THE MONITOR 

12. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtor, without written consent of the Monitor or 

leave of this Court. 

CONTINUATION OF SERVICES 

13. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtor are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services, provided in each case that 

the normal prices or charges for all such goods or services received after the date of this Order 

are paid by the Debtor in accordance with normal payment practices of the Debtor or such other 

practices as may be agreed upon by the supplier or service provider and the Debtor, or as may be 

ordered by this Court.   

14. THIS COURT ORDERS that all funds in the Post Receivership Account (as that term is 

defined in the Order of Justice Conway dated November 1, 2022 (the “IR Order”), and net of all 

fees of GTL in its capacity as Interim Receiver), and all funds, monies, cheques, instruments, and 

other forms of payments received or collected by the Monitor or SMS from and after the making 

of this Order from any source whatsoever, including without limitation the sale of all or any of 

the Property and the collection of any accounts receivable in whole or in part, whether in 

existence on the date of this Order or hereafter coming into existence, shall be deposited into one 

or more new accounts to be opened by the Monitor (the “Monitor Accounts”) and the monies 

standing to the credit of such Post Receivership Accounts from time to time, net of any 

disbursements provided for herein, shall be held by the Monitor to be paid in accordance with the 

terms of this Order or any further order of this Court. The Monitor shall pay the go forward 

ordinary operating expenses of the Debtor from the Monitor Accounts to the extent funds are 
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available in those accounts, including without limitation, the mortgage payment due to BCKM 

each month from the Debtor, from the Monitor Accounts.  

EMPLOYEES 

15. THIS COURT ORDERS that all employees of the Debtor shall remain the employees 

of the Debtor until such time as the Monitor, on the Debtor’s behalf, may terminate the 

employment of such employees.  The Monitor shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Monitor may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

CASL 

16. THIS COURT ORDERS that any and all interested stakeholders in this proceeding and 

their counsel are at liberty to serve or distribute this Order, any other materials and orders as may 

be reasonably required in this proceeding, including any notices, or other correspondence, by 

forwarding true copies thereof by electronic message to such other interested stakeholders in this 

proceeding and their counsel and advisors.  For greater certainty, any such distribution or service 

shall be deemed to be in satisfaction of a legal or juridical obligation, and notice requirements 

within the meaning of clause 3(c) of the Electronic Commerce Protection Regulations, Reg. 

81000-2-175 (SOR/DORS). 

LIMITATION ON THE MONITOR’S LIABILITY 

17. THIS COURT ORDERS that the Monitor shall incur no liability or obligation as a 

result of its appointment or the carrying out the provisions of this Order, save and except for any 

gross negligence or wilful misconduct on its part.  Nothing in this Order shall derogate from the 

protections afforded the Monitor by section 14.06 of the BIA or by any other applicable 

legislation.  

MONITOR'S ACCOUNTS 

18. THIS COURT ORDERS that the Monitor and counsel to the Monitor shall be paid their 

reasonable fees and disbursements by the Debtor upon presentation of such accounts to the 
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Debtor, in each case at their standard rates and charges unless otherwise ordered by the Court on 

the passing of accounts, and that the Monitor and counsel to the Monitor shall also be entitled to 

and are hereby granted a charge (the "Monitor's Charge") on the Property, as security for such 

fees and disbursements, both before and after the making of this Order in respect of these 

proceedings limited to the amount of $250,000, and that the Monitor's Charge shall form a first 

charge on the Property in priority to all security interests, trusts, liens, charges and 

encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA.   

19. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts 

from time to time, and for this purpose the accounts of the Monitor and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

20. THIS COURT ORDERS that prior to the passing of its accounts, the Monitor shall be at 

liberty to apply the monies received from the Debtor pursuant to paragraph 18 of this Order 

against its fees and disbursements, including legal fees and disbursements, incurred at the 

standard rates and charges of the Monitor or its counsel, and such amounts shall constitute 

advances against its remuneration and disbursements when and as approved by this Court. 

BORROWING POWERS 

21. THIS COURT ORDERS that the Monitor be at liberty and it is hereby empowered to 

borrow, on its own behalf or on the behalf of the Debtor, by way of a revolving credit or 

otherwise, such monies from time to time as it may consider necessary or desirable, provided 

that the outstanding principal amount does not exceed $150,000 (or such greater amount as this 

Court may by further Order authorize) at any time, at such rate or rates of interest as it deems 

advisable for such period or periods of time as it may arrange, for the purpose of funding the 

exercise of the powers and duties conferred upon the Monitor by this Order or to provide further 

liquidity to the Debtor to assist it in meeting its operational liabilities and expenses.  The whole 

of the Property shall be and is hereby charged by way of a fixed and specific charge (the 

“Monitor’s Borrowings Charge”) as security for the payment of the monies borrowed, together 

with interest and charges thereon, in priority to all security interests, trusts, liens, charges and 

encumbrances, statutory or otherwise, in favour of any Person, but subordinate in priority to the 
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Monitor’s Charge and the charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the 

BIA. 

22. THIS COURT ORDERS that neither the Monitor’s Borrowings Charge nor any other 

security granted by the Monitor in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Monitor is at liberty and authorized to issue 

certificates substantially in the form annexed as Schedule “A” hereto (the “Monitor’s 

Certificates”) for any amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Monitor, or 

on the Debtor’s behalf by the Monitor, pursuant to this Order or any further order of this Court 

and any and all Monitor’s Certificates evidencing the same or any part thereof shall rank on a 

pari passu basis, unless otherwise agreed to by the holders of any prior issued Monitor’s 

Certificates, but junior in priority to any outstanding receiver’s certificates issued pursuant to the 

IR Order. 

SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

"Protocol") is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-

commercial/) shall be valid and effective service.  Subject to Rule 17.05 of the Rules of Civil 

Procedure (the "Rules") this Order shall constitute an order for substituted service pursuant to 

Rule 16.04 of the Rules.  Subject to Rule 3.01(d) of the Rules and paragraph 21 of the Protocol, 

service of documents in accordance with the Protocol will be effective on transmission.   

26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Monitor is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtor’s creditors or other interested parties at their respective addresses as 

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-commercial/
http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-commercial/
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last shown on the records of the Debtor and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing.     

RETENTION OF LAWYERS 

27. THIS COURT ORDERS that the Monitor may retain solicitors to represent and advise 

the Monitor in connection with the exercise of the Monitor’s powers and duties, including 

without limitation, those conferred by this Order. The Monitor is specifically authorized and 

permitted to use the solicitors for the Applicant herein as its own counsel in respect of any matter 

where there is no conflict of interest. In respect of any legal advice or issue where a conflict may 

exist or arise in respect of the Applicant and the Monitor or a third party, the Monitor shall 

utilize independent counsel.  

GENERAL 

28. THIS COURT ORDERS that the Monitor may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

29. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from 

acting as a trustee in bankruptcy of the Debtor. 

30. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Monitor and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Monitor, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Monitor and 

its agents in carrying out the terms of this Order.  

31. THIS COURT ORDERS that the Monitor be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 





  

SCHEDULE “A” - MONITOR’S CERTIFCATE 
 

CERTIFICATE NO. [insert number] 

AMOUNT $[insert amount] 

1. THIS IS TO CERTIFY that [insert name of monitor], the monitor (the “Monitor”) of the 

assets, undertakings and properties [insert name of debtor] acquired for, or used in relation to a 

business carried on by the Debtor, including all proceeds thereof (collectively, the “Property”) 

appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”) 

dated the [insert day] day of [insert month], 2022 (the “Order”) made in an action having Court 

file number [insert court file number]-CL, has received as such Monitor from the holder of this 

certificate (the “Lender”) the principal sum of $[insert amount], being part of the total principal 

sum of $[insert amount] which the Monitor is authorized to borrow under and pursuant to the 

Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the [insert day] 

day of each month] after the date hereof at a notional rate per annum equal to the rate of [insert 

rate] per cent above the prime commercial lending rate of Bank of [insert bank] from time to 

time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Monitor pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 
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Order and in the Bankruptcy and Insolvency Act, and the right of the Monitor to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

1. All sums payable in respect of principal and interest under this certificate are payable at the 

main office of the Lender at Toronto, Ontario. 

2. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Monitor 

to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 

3. The charge securing this certificate shall operate so as to permit the Monitor to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

4. The Monitor does not undertake, and it is not under any personal liability, to pay any sum 

in respect of which it may issue certificates under the terms of the Order. 

DATED the __________, day of November, 2022. 

 [insert name of monitor], solely in its capacity as 
Monitor of the Property, and not in its personal 
capacity 
 
 
Per:  
 Name: [insert name] 
 Title: [insert title] 
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From: Wilford, Rosa
To: Stacey Bradica <accounts@mckellarplace.ca>
Cc: Krieger, Jonathan
Subject: RE: SMS McKellar
Date: April 25, 2024 11:39:56 AM

Stacey, please forward this email to Sothi and anyone else in management.
 

From: Wilford, Rosa 
Sent: Thursday, April 25, 2024 11:17 AM
To: Stacey Bradica <accounts@mckellarplace.ca> <accounts@mckellarplace.ca>
Cc: Krieger, Jonathan <Jonathan.Krieger@ca.gt.com>
Subject: SMS McKellar
 
Morning Stacey,
 
Further to my email sent on April 18, 2024, please confirm whether there are any disbursements to
be made from the Monitor’s account?
 
The monitor has not received any proceeds from the collection of April 2024 Rent.  If any amounts
are to be paid please advise forthwith.
 
Specifically we believe a payroll may have to be funded Friday, April 26, 2024, (tomorrow), but we
have not received a requisition on this matter.
 
Thank you!
Rosa
 
Rosa Wilford | Manager
Grant Thornton Limited
11th Floor 200 King Street West | Toronto | ON M5H 3T4
T +1 416 360 3056 F +1 905 248 5247
E Rosa.Wilford@ca.gt.com | W http://www.grantthornton.ca/
 

From: Wilford, Rosa 
Sent: Thursday, April 18, 2024 2:24 PM
To: Stacey Bradica <accounts@mckellarplace.ca> <accounts@mckellarplace.ca>
Subject: SMS McKellar - Updated reports to April 17, 2024
 
Hi Stacey, 
 
The attached was forwarded to Brenda and Chuck today.
 
Note, that we have made certain adjusting reclassification entries to certain expense payments to
reflect the correct expense category (per Journal Entries attached).  There is no impact on net
receipts and disbursement or HST filings, but the adjustments better reflect the category of expense
in our records.

mailto:Rosa.Wilford@ca.gt.com
mailto:accounts@mckellarplace.ca
mailto:Jonathan.Krieger@ca.gt.com
mailto:Rosa.Wilford@ca.gt.com
http://www.grantthornton.ca/
mailto:accounts@mckellarplace.ca
mailto:accounts@mckellarplace.ca


 
Also, We have not transferred any funds this month of April from the pre-operating account, if any
disbursements are to be issued, please advise amount to transfer to the monitor’s account.
 
Kind regards,
Rosa
 
Rosa Wilford | Manager
Grant Thornton Limited
11th Floor | 200 King Street West | Toronto | ON | M5H 3T4
T +1 416 360 3056 | F +905 248 5247
E Rosa.Wilford@ca.gt.com | W http://www.grantthornton.ca/
 
 

mailto:Rosa.Wilford@ca.gt.com
http://www.grantthornton.ca/
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BETWEEN:

Receipts  

Receipts from Company 3,633,129         

Miscellaneous income / receipt 9,033                 

Advance from third party 200,717             

3,842,879         

Disbursements

Ascend License Fee 275                

HST Paid ‐ Ontario 188,554        

GST on legal fees 8                    

HST on legal fees 9,796             

HST on Ascend License Fee 36                  

Other advertising 47,953          

Insurance 116,865        

Bank charges 2,529             

Telephone / Internet / Cable 61,208          

Source deductions 256,530        

Legal Fees 75,394          

Change of locks 5,787             

Utilities 810,721        

Repairs & maintenance 436,567        

Outside consulting 121,001        

Mortgage Payment 601,667        

Property Taxes 268,257        

Supplies 19,287          

Waste disposal 24,618          

Alarm Monitoring 1,053             

Equipment Rental/Lease 32,535          

Equipment Supplies/Parts/Service 17,559          

HST Remitted ‐ Ontario 42,156          

WSIB/CSST 8,320             

Garnishment 10,644          

Food Costs 387,649        

Interim Receiver Fee 26,571          

HST charged on Interim Receiver's Fees ‐ Remuneration 3,454             

Forebearance Fee 33,750          

Deposit 11,600          

Rent Refunded 8,079             

Monitor's Fees 147,510        

HST charged on Monitor's Fees ‐ Remuneration 19,176          

HST Paid‐ Manitoba (GST+PST) 258                

3,797,368     

Receipts Less Disbursements 45,511          

(COMMERCIAL LIST)
SUPERIOR COURT OF JUSTICE

ONTARIO

Court File No. CV-22-00689565-00CL

AS AT APRIL 17, 2024
MONITOR'S STATEMENT OF RECEIPTS AND DISBURSEMENTS

Respondent

SMS PROPERTY TRUST INC.

- and -
Applicant

BARRETT KUDLOW CAPITAL MANAGEMENT INC.



BETWEEN:

Receipts  

Receipts from Company 3,633,129         

Miscellaneous income / receipt 9,033                 

Advance from third party 200,717             

3,842,879         

Disbursements

Ascend License Fee 275                

HST Paid ‐ Ontario 188,554        

GST on legal fees 8                    

HST on legal fees 10,399          

HST on Ascend License Fee 36                  

Other advertising 47,953          

Insurance 116,865        

Bank charges 2,689             

Telephone / Internet / Cable 61,208          

Source deductions 256,530        

Legal Fees 80,027          

Change of locks 5,787             

Utilities 810,721        

Repairs & maintenance 436,567        

Outside consulting 121,001        

Mortgage Payment 601,667        

Property Taxes 268,257        

Supplies 19,287          

Waste disposal 24,618          

Alarm Monitoring 1,053             

Equipment Rental/Lease 32,535          

Equipment Supplies/Parts/Service 17,559          

HST Remitted ‐ Ontario 42,156          

WSIB/CSST 8,320             

Garnishment 10,644          

Food Costs 387,649        

Interim Receiver Fee 26,571          

HST charged on Interim Receiver's Fees ‐ Remuneration 3,454             

Forebearance Fee 33,750          

Deposit 11,600          

Rent Refunded 8,079             

Monitor's Fees 147,510        

HST charged on Monitor's Fees ‐ Remuneration 19,176          

HST Paid‐ Manitoba (GST+PST) 258                

3,802,763     

Receipts Less Disbursements 40,116          

(COMMERCIAL LIST)
SUPERIOR COURT OF JUSTICE

ONTARIO

Court File No. CV-22-00689565-00CL

AS AT APRIL 30, 2024
MONITOR'S STATEMENT OF RECEIPTS AND DISBURSEMENTS

Respondent

SMS PROPERTY TRUST INC.

- and -
Applicant

BARRETT KUDLOW CAPITAL MANAGEMENT INC.
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From: Lea Nebel
To: ncatre@yorkvillelaw.ca
Cc: David T. Ullmann; Ariyana Botejue
Subject: FW: URGENT - 325 Archibald, Thunder Bay - Postponement
Attachments: image003.jpg

image001.png
image002.png
2024 04 23 LT Nick Catre.pdf
Letter to Blaney McMurtry - 2024 04 22.pdf

Nick,

On behalf of the Monitor, please see attached response to your letter of April 22, 2024 and Mr. Mashi’s email
below.

 
Lea Nebel (She | Her)
Partner

lnebel@blaney.com
 416-593-3914 |  416-593-2969

 

Begin forwarded message:

From: Sothy Mashi <sothynath@gmail.com>
Date: April 21, 2024 at 7:16:33 PM EDT
To: Nick Catre <ncatre@yorkvillelaw.ca>, Charles Barrett <chuck@epireon.com>, Brenda Nunes
<brenda@epireon.com>
Subject: Re: URGENT - 325 Archibald, Thunder Bay - Postponement

﻿
Hi Nick
My SMS  business account still freezed and available balance zero, see attached below.
please inform Carles and Grant Thornton to release the sms property account as soon as possible to
prevent further damages to my business account. If there any damages due to the nonsufficient funds   
which prevent from operating my business I will go after them for all my damages. I need my account
and the funds in the account  to be released early morning on Monday.
 
Thank you
 
Sothy
 
 
 
On Sun, Apr 21, 2024 at 9:27 AM Nick Catre <ncatre@yorkvillelaw.ca> wrote:

From: "Brett J. Tkatch" <btkatch@blaney.com>

Date: April 21, 2024 at 7:24:25 AM EDT
To: ncatre@yorkvillelaw.ca
Cc: "Zlotnick, Zev" <zzlotnick@grllp.com>, Simone Simms-Smith <SSimms-
Smith@blaney.com>, "Ng, Jamie" <jng@grllp.com>, Lea Nebel <lnebel@blaney.com>,
Terry Walman <terry@terrywalman.com>, Linda-Juzkiw Law <linda@juzkiw.com>
Subject: RE: URGENT - 325 Archibald, Thunder Bay - Postponement

﻿

Nick, Lea will be in touch with you early this coming week to canvass with you what is
involved in order to have Grant Thorton discharged from their court obligations. Our client

mailto:lnebel@blaney.com
mailto:ncatre@yorkvillelaw.ca
mailto:DUllmann@blaney.com
mailto:ABotejue@blaney.com
mailto:sothynath@gmail.com
mailto:ncatre@yorkvillelaw.ca
mailto:chuck@epireon.com
mailto:brenda@epireon.com
mailto:ncatre@yorkvillelaw.ca
mailto:btkatch@blaney.com
mailto:ncatre@yorkvillelaw.ca
mailto:zzlotnick@grllp.com
mailto:SSimms-Smith@blaney.com
mailto:SSimms-Smith@blaney.com
mailto:jng@grllp.com
mailto:lnebel@blaney.com
mailto:terry@terrywalman.com
mailto:linda@juzkiw.com

WALMAN | CATRE | STONE

Bartisters + Solciors.

nicanor g. catre
ncatre@yorkvillelav.ca
4169610002 ext. 222direct
4169515329 facsimile
1240 Bay Street, Suite 202
Toronto, ON, M5R 2A7
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April 23, 2024


BY EMAIL


Nicanor G. Catre
Walman Catre Stone
Barristers + Solicitors
1240 Bay St., Suite 202
Toronto ON  M5R 2A7


Dear Mr. Catre:


Re: Barrett Kudlow Capital Management Inc. v. SMS Property Trust Inc. 
Court File No.: CV-22-00689565-00CL


As you are aware, we are counsel to Grant Thornton Limited in its capacity as court appointed 
monitor (the “Monitor”) of SMS Property Trust Inc. (“SMS”). We understand that your client 
repaid its indebtedness to Barrett Kudlow Capital Management Inc. (“BKCM”) late in the 
afternoon on Friday April 19, 2024, and that the charge on the land and other security held by 
BKCM (collectively, the “BKCM Charge”) has been discharged. This letter responds to yours of 
April 22, 2024 and also Mr. Mashi’s email of April 21, 2024 at 7:16 p.m. addressed to you and 
BKCM.


We wish to clarify a few points and then advise as to the Monitor’s planned next steps. As you 
know, the Monitor was appointed by court order on November 30, 2022, which appointment 
was most recently affirmed by Justice Penny who we appeared before on December 11, 2023. 
Both attendances were on notice to your client, although it attended neither. In accordance with 
the terms of the Order, the Monitor has certain duties and the business of SMS is subject to 
certain restrictions while the Order remains in place. The discharge of the debt owing to BKCM 
does not bring the monitorship to an automatic end, as we understand your client was told on 
multiple occasions. When the court appointed our client as Monitor it did so not only to protect 
the interest of BKCM, but to protect the interests of various stakeholders, including the 
residents of the property and other creditors. 


As you are also aware, the Monitor has a charge over the assets of the business and property 
of SMS in the amount of $150,000 to secure its fees and the expenses of the administration. 
This charge was not discharged as a result of the BKCM Charge being repaid. We do 
understand that SMS has provided BKCM with $80,000 to secure the remaining costs in the 
administration and other post closing matters. It is our expectation that this amount will be 
sufficient to pay the costs of completing the matter and any outstanding costs to date. 


Now that BKCM is discharged, it seems appropriate for the Monitor to apply to court to seek its 
discharge, subject to any direction from the court or any objection made by any creditor or 
stakeholder. To do this, the Monitor must prepare a court report, serve it with ample notice, and 


Lea Nebel
D: 416-593-3914 F: 416-593-2969
LNebel@blaney.com
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seek an order to be discharged. It will take at least a week to prepare materials and we should 
give at least a week of notice. With this in mind, we contacted the court yesterday and asked it 
to provide us the next available 30 minute appointment on or after May 6th. The court has 
provided us with May 7th and we are working toward bringing a motion to discharge the Monitor 
on that date.


In the interim, however, the Monitor is obliged to continue to perform its duties under the Order, 
including to control proceeds and bank accounts. In this regard, we direct you to paragraphs 3, 
4 and 7 of the Order. Your client is familiar with how the Monitor has been carrying out this role 
and performing these duties. The Monitor will continue to ensure the rent due is paid into the 
same account in the ordinary course, which is in accordance with the Order, and authorize 
appropriate disbursements until it is discharged.


On the expectation that the discharge will be granted, we suggest that your client provide the 
Monitor with a list of necessary expenses for the intervening period between now and May 7th 
so that they can be reviewed and dealt with promptly. This will also keep costs down. It is our 
expectation that the court will discharge the Monitor and return full control of the accounts to 
SMS shortly after May 7th, but we need there to be an orderly transition and ensure no 
payments which fell due during the period the Monitor was in place go unpaid. We trust this is 
satisfactory.


For clarity, no proceeds have been transferred to the Monitor from SMS’s operating account in 
April, and accordingly, there have been no recent disbursements made.  As such, we are 
uncertain why your client believes the account balance is zero, while in actuality, the entirety of 
April rents collected should be in the account. 


Finally, with respect to the tone of your client’s email, we encourage you to caution your client 
about making threats, on his own or through you, about pursuing the Monitor in the future for 
anything which the Monitor has done or does hereafter in the administration of its mandate. In 
this regard, we should advise you that the motion to discharge the Monitor will, as is customary, 
seek the full customary release of the Monitor as part of the discharge. If SMS has any issue 
with that, please let us know. If there is any such issue, the Monitor likely will have to delay its 
discharge, or take a reserve, or both, in order to deal with such issues before the administration 
could be completed.  


Please confirm that your client is satisfied with the Monitor proceeding in this fashion. 


Yours very truly,


Blaney McMurtry LLP


Lea Nebel
LN/ln


cc: Monitor
D. Ullmann








 
in our 30th year of proudly serving our clients 


 
Nicanor G. Catre 


Direct line: 416.961.0002/ext. 222 
Email: ncatre@yorkvillelaw.ca 
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BY ELECTRONIC MAIL - URGENT 
22 April 2024 


Blaney McMurtry  
2 Queen Street East, Suite 1500  
Toronto, ON, M5C 3G5 


Att’n: Brett Tkatch  
Lea Nebel 


Dear Sirs & Mesdames: 
 


Re: SMS Property Trust Inc. – 325 Archibald St. S., Thunder Bay  
Barrett Kudlow Capital Management Inc. v. SMS Property Trust Inc.  


CV-22-00689565-00CL 
_________________ 


 
As per the above-referenced matter, the Order of Justice Osbourne dated 30 November 
2022 (the “Order”) and the payout & discharge of your client’s charge/mortgage last 
Friday the 19th, I am writing as follows: 
 


1. We would require that your client move to the Superior Court of Justice 
(Commercial Court) forthwith to discharge the Monitor, Grant Thornton, from its 
duties described in the Order.  I note that paragraph 34 of the Order requires no 
less than seven (7) days’ notice to the Monitor and would ask if you or your client 
can advise the Monitor accordingly; 


 
2. That forthwith, your client direct the Monitor to: 


 
(a) relinquish its control and/or possession of our client’s funds, accounts, bank 


accounts, assets, proceeds, receipts and disbursements to and in favour of our 
client as described in section 4(b) of the Order; 


 
(b) contact any or all financial institutions holding bank accounts or assets on 


behalf of our client and to terminate any requirements of said accounts as 
‘Deposit Only” as well as allowing withdrawals and payments from said 
accounts forthwith; 







 


 


 
(c) cease any collection of all monies and accounts now  owed or hereafter owing 


to our client, including without limitation, all rents forthwith; 
 
(d) to cease any steps it has taken incidental to any power or performance of 


statutory obligations as described in the Order; 
 
(e) advise if it has borrowed any monies for the purpose of funding the exercise 


of its duties and powers conferred by the Order as per section 21 thereof; 
 
(f) to advise if the Monitor has issued any Certificates as described in section 23 


and Schedule “A” of the Order and if so, to provide copies therein; and 
 
(g) pass its accounts as per the terms of the Order. 


 
As our client requires the accounts and resources of the property herein to carry out its 
business in a timely manner, we would request that the foregoing deliveries be provided 
without delay.  Any such delay is prejudicial to our client’s ability to maintain its accounts, 
obligations and financial requirements in good standing. 
 
We thank you and your client for your co-operation and quick attention to this matter. 
 
Yours very truly, 


 
Nicanor G. Catre 
 
NGC/tm/encl. 
cc: client 







has instructed us to immediately put in play what is required.

Thanks,

Brett J. Tkatch
Partner

btkatch@blaney.com

 416-593-3969 |
 416-593-2715

From: ncatre@yorkvillelaw.ca <ncatre@yorkvillelaw.ca> 
Sent: Friday, April 19, 2024 5:15 PM
To: Brett J. Tkatch <btkatch@blaney.com>; Simone Simms-Smith <SSimms-
Smith@blaney.com>; 'Ng, Jamie' <jng@grllp.com>; Lea Nebel <lnebel@blaney.com>;
'Terry Walman' <terry@terrywalman.com>; 'Linda-Juzkiw Law' <linda@juzkiw.com>
Cc: 'Zlotnick, Zev' <zzlotnick@grllp.com>
Subject: RE: URGENT - 325 Archibald, Thunder Bay - Postponement
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Thank you.

 

Now that Barrett Kudlow is paid in full and no longer a chargee upon the lands, we would
require:

 

1. Your client’s direction to Grant Thornton as court-appointed monitor to release
control of the Borrower’s business account(s) to the Borrower forthwith and to
cease all of its efforts regarding the property; and

 

2. Your client obtaining an order to terminate the appointment of Grant Thornton as
court-appointed monitor which it had originally sought & obtained.  Our client will
consent to same.

 

Any delay in these matters, with emphasis on #1, is to the detriment of our client as
Owner, as well as TSX & Sub-Prime as respective 1st & 2nd chargees.  As the property is
an ongoing business, access to its bank account for the timely payment of its obligations
is crucial.

 

I would ask you or Lea to advise as to how these steps will unfold in the immediate future
without prejudicing our client, its the lenders and the property’s other creditors,
employees and service providers to whom it is answerable.  Time is of essence.  Thank
you.
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From: Brett J. Tkatch <btkatch@blaney.com> 
Sent: April 19, 2024 3:57 PM
To: ncatre@yorkvillelaw.ca; Simone Simms-Smith <SSimms-Smith@blaney.com>; 'Ng,
Jamie' <jng@grllp.com>; Lea Nebel <lnebel@blaney.com>; 'Terry Walman'
<terry@terrywalman.com>; 'Linda-Juzkiw Law' <linda@juzkiw.com>
Cc: 'Zlotnick, Zev' <zzlotnick@grllp.com>
Subject: RE: URGENT - 325 Archibald, Thunder Bay - Postponement

 

Attached find registered Discharge along with the PPSA Discharges.

 

We confirm we are released from escrow and I will be proceeding to release funds to
our client.

 

Thanks,

 

 

Brett J. Tkatch
Partner

btkatch@blaney.com
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Disclaimer: This email is intended solely for the person or entity to which it is addressed and may contain
confidential and/or privileged information. Any review, dissemination, copying, printing or other use of this email by
persons or entities other than the addressee is prohibited. If you have received this email in error, please contact
the sender immediately and delete the material from any computer.
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April 23, 2024

BY EMAIL

Nicanor G. Catre
Walman Catre Stone
Barristers + Solicitors
1240 Bay St., Suite 202
Toronto ON  M5R 2A7

Dear Mr. Catre:

Re: Barrett Kudlow Capital Management Inc. v. SMS Property Trust Inc. 
Court File No.: CV-22-00689565-00CL

As you are aware, we are counsel to Grant Thornton Limited in its capacity as court appointed 
monitor (the “Monitor”) of SMS Property Trust Inc. (“SMS”). We understand that your client 
repaid its indebtedness to Barrett Kudlow Capital Management Inc. (“BKCM”) late in the 
afternoon on Friday April 19, 2024, and that the charge on the land and other security held by 
BKCM (collectively, the “BKCM Charge”) has been discharged. This letter responds to yours of 
April 22, 2024 and also Mr. Mashi’s email of April 21, 2024 at 7:16 p.m. addressed to you and 
BKCM.

We wish to clarify a few points and then advise as to the Monitor’s planned next steps. As you 
know, the Monitor was appointed by court order on November 30, 2022, which appointment 
was most recently affirmed by Justice Penny who we appeared before on December 11, 2023. 
Both attendances were on notice to your client, although it attended neither. In accordance with 
the terms of the Order, the Monitor has certain duties and the business of SMS is subject to 
certain restrictions while the Order remains in place. The discharge of the debt owing to BKCM 
does not bring the monitorship to an automatic end, as we understand your client was told on 
multiple occasions. When the court appointed our client as Monitor it did so not only to protect 
the interest of BKCM, but to protect the interests of various stakeholders, including the 
residents of the property and other creditors. 

As you are also aware, the Monitor has a charge over the assets of the business and property 
of SMS in the amount of $150,000 to secure its fees and the expenses of the administration. 
This charge was not discharged as a result of the BKCM Charge being repaid. We do 
understand that SMS has provided BKCM with $80,000 to secure the remaining costs in the 
administration and other post closing matters. It is our expectation that this amount will be 
sufficient to pay the costs of completing the matter and any outstanding costs to date. 

Now that BKCM is discharged, it seems appropriate for the Monitor to apply to court to seek its 
discharge, subject to any direction from the court or any objection made by any creditor or 
stakeholder. To do this, the Monitor must prepare a court report, serve it with ample notice, and 

Lea Nebel
D: 416-593-3914 F: 416-593-2969
LNebel@blaney.com
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seek an order to be discharged. It will take at least a week to prepare materials and we should 
give at least a week of notice. With this in mind, we contacted the court yesterday and asked it 
to provide us the next available 30 minute appointment on or after May 6th. The court has 
provided us with May 7th and we are working toward bringing a motion to discharge the Monitor 
on that date.

In the interim, however, the Monitor is obliged to continue to perform its duties under the Order, 
including to control proceeds and bank accounts. In this regard, we direct you to paragraphs 3, 
4 and 7 of the Order. Your client is familiar with how the Monitor has been carrying out this role 
and performing these duties. The Monitor will continue to ensure the rent due is paid into the 
same account in the ordinary course, which is in accordance with the Order, and authorize 
appropriate disbursements until it is discharged.

On the expectation that the discharge will be granted, we suggest that your client provide the 
Monitor with a list of necessary expenses for the intervening period between now and May 7th 
so that they can be reviewed and dealt with promptly. This will also keep costs down. It is our 
expectation that the court will discharge the Monitor and return full control of the accounts to 
SMS shortly after May 7th, but we need there to be an orderly transition and ensure no 
payments which fell due during the period the Monitor was in place go unpaid. We trust this is 
satisfactory.

For clarity, no proceeds have been transferred to the Monitor from SMS’s operating account in 
April, and accordingly, there have been no recent disbursements made.  As such, we are 
uncertain why your client believes the account balance is zero, while in actuality, the entirety of 
April rents collected should be in the account. 

Finally, with respect to the tone of your client’s email, we encourage you to caution your client 
about making threats, on his own or through you, about pursuing the Monitor in the future for 
anything which the Monitor has done or does hereafter in the administration of its mandate. In 
this regard, we should advise you that the motion to discharge the Monitor will, as is customary, 
seek the full customary release of the Monitor as part of the discharge. If SMS has any issue 
with that, please let us know. If there is any such issue, the Monitor likely will have to delay its 
discharge, or take a reserve, or both, in order to deal with such issues before the administration 
could be completed.  

Please confirm that your client is satisfied with the Monitor proceeding in this fashion. 

Yours very truly,

Blaney McMurtry LLP

Lea Nebel
LN/ln

cc: Monitor
D. Ullmann
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Court File No. CV-22-00689565-00CL 

BARRETT KUDLOW CAPITAL MANAGEMENT INC. and SMS PROPERTY TRUST INC. 
Applicant Respondent 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

Proceeding commenced at Toronto 

SECOND REPORT TO THE COURT OF         
GRANT THORNTON LIMITED IN ITS CAPACITY 

AS MONITOR OF THE RESPONDENT  

Grant Thornton Limited 
200 King Street West, Suite 200, Box 11 
Toronto, ON, M5H 3T4
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	004-Monitor Appointing Order dated November 30, 2022.pdf
	1. THIS COURT ORDERS that the time for service of this application is hereby abridged and validated so that this application is properly returnable today and hereby dispenses with further service thereof.
	APPOINTMENT

	2. THIS COURT ORDERS that pursuant to section 101 of the CJA, GTL is hereby appointed Monitor, without security, of the Debtor with the powers, rights and duties further set out herein.  This Order and the appointment of the Monitor does not constitut...
	3. THIS COURT ORDERS AND DECLARES that:
	(a) Except as expressly set out herein with respect to the banking and deposited funds therein of the Debtor, the Monitor shall not take possession or control, nor shall it be deemed to have taken possession or control, of the Debtor's business or the...
	(b) the Monitor shall not be and shall not be deemed to be a receiver for purposes of subsection 243(1) of the Bankruptcy and Insolvency Act (the “BIA”) or under any other statute;
	(c) the Monitor shall have none of the obligations of a receiver under Part XI of the BIA, other than section 247, and for greater certainty it shall not send notice of its appointment or this order to the Superintendent in Bankruptcy or to the known ...
	(d) the appointment of the Monitor shall not be and shall not be deemed to be a change of control of the Debtor.

	MONITOR’S POWERS
	4. THIS COURT ORDERS that the Monitor is hereby empowered and authorized, but not obligated, to act at once and, without in any way limiting the generality of the foregoing, the Monitor is hereby expressly empowered and authorized, but not obligated, ...
	(a) to monitor the business of the Debtor;
	(b) to take possession of and exercise control over any and all proceeds, receipts and disbursements arising out of or from or in respect of the Property;
	(c) to contact any or all financial institutions holding bank accounts or assets on behalf of the Debtor and to require such financial institutions to place said accounts on deposit only and to direct such financial institutions to allow no withdrawal...
	(d) to report to this Court at such times and intervals as the Monitor may deem appropriate with respect to matters relating to the Property or the business of the Debtor and such other matters as may be relevant to the proceedings herein;
	(e) to engage consultants, appraisers, agents, experts, auditors, accountants, managers, counsel, including without limitation BKCM, and such other persons from time to time and on whatever basis, including on a temporary basis, to assist with the exe...
	(f) to receive and collect all monies and accounts now owed or hereafter owing to the Debtor, including without limitation rent, and to exercise all remedies of the Debtor in collecting such monies, including, without limitation, to enforce any securi...
	(g) to report to, meet with and discuss with such affected Persons (as defined below) as the Monitor deems appropriate on all matters relating to the Property, and to share information, subject to such terms as to confidentiality as the Monitor deems ...
	(h) to monitor and report on the status of negotiations between the Debtor and the Lender; and
	(i) subject to the limitations in section 3 of this Order, to take any steps reasonably incidental to the exercise of these powers or the performance of any statutory obligations.

	DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE MONITOR
	5. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, officers, employees, agents, accountants, legal counsel and shareholders, and all other persons acting on its instructions or behalf, and (iii) all other individua...
	6. THIS COURT ORDERS that all Persons, including but not limited to  Canada Revenue Agency, shall be authorized to share information, with the Monitor, provided the Debtor shall be entitled to request and receive copies of all such information from th...
	RESTRICTIONS ON OPERATING ACCOUNT OF RESPONDENT AND DISCLOSURE
	7. THIS COURT ORDERS that any and all financial institutions, including banks, credit unions or any party holding assets of the Debtor, having received a copy of this Order from the Monitor (“Banks”), shall restrict any such account to be a deposit on...
	8. THIS COURT ORDERS that the Banks shall, upon receiving a written request from the Monitor accompanied by a copy of this Order, forthwith disclose and deliver up to the Monitor any and all records held by the Bank concerning the Debtor’s assets and ...
	NO PROCEEDINGS AGAINST THE MONITOR
	9. THIS COURT ORDERS that no proceeding or enforcement process in any court or tribunal (each, a "Proceeding"), shall be commenced or continued against the Monitor except with the written consent of the Monitor or with leave of this Court.
	NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY
	10. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the Property shall be commenced or continued except with the written consent of the Monitor or with leave of this Court and any and all Proceedings currently under way aga...
	NO EXERCISE OF RIGHTS OR REMEDIES
	11. THIS COURT ORDERS that all rights and remedies against the Debtor, the Monitor or affecting the Property are hereby stayed and suspended except with the written consent of the Monitor or leave of this Court, provided however that this stay and sus...
	NO INTERFERENCE WITH THE MONITOR
	12. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence or permit in favour of or held by the Debtor, without writte...
	CONTINUATION OF SERVICES
	13. THIS COURT ORDERS that all Persons having oral or written agreements with the Debtor or statutory or regulatory mandates for the supply of goods and/or services, including without limitation, all computer software, communication and other data ser...
	14. THIS COURT ORDERS that all funds in the Post Receivership Account (as that term is defined in the Order of Justice Conway dated November 1, 2022 (the “IR Order”), and net of all fees of GTL in its capacity as Interim Receiver), and all funds, moni...
	15. THIS COURT ORDERS that all employees of the Debtor shall remain the employees of the Debtor until such time as the Monitor, on the Debtor’s behalf, may terminate the employment of such employees.  The Monitor shall not be liable for any employee-r...
	CASL
	16. THIS COURT ORDERS that any and all interested stakeholders in this proceeding and their counsel are at liberty to serve or distribute this Order, any other materials and orders as may be reasonably required in this proceeding, including any notice...
	LIMITATION ON THE MONITOR’S LIABILITY
	17. THIS COURT ORDERS that the Monitor shall incur no liability or obligation as a result of its appointment or the carrying out the provisions of this Order, save and except for any gross negligence or wilful misconduct on its part.  Nothing in this ...
	MONITOR'S ACCOUNTS
	18. THIS COURT ORDERS that the Monitor and counsel to the Monitor shall be paid their reasonable fees and disbursements by the Debtor upon presentation of such accounts to the Debtor, in each case at their standard rates and charges unless otherwise o...
	19. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts from time to time, and for this purpose the accounts of the Monitor and its legal counsel are hereby referred to a judge of the Commercial List of the Ontario Super...
	20. THIS COURT ORDERS that prior to the passing of its accounts, the Monitor shall be at liberty to apply the monies received from the Debtor pursuant to paragraph 18 of this Order against its fees and disbursements, including legal fees and disbursem...
	21. THIS COURT ORDERS that the Monitor be at liberty and it is hereby empowered to borrow, on its own behalf or on the behalf of the Debtor, by way of a revolving credit or otherwise, such monies from time to time as it may consider necessary or desir...
	22. THIS COURT ORDERS that neither the Monitor’s Borrowings Charge nor any other security granted by the Monitor in connection with its borrowings under this Order shall be enforced without leave of this Court.
	23. THIS COURT ORDERS that the Monitor is at liberty and authorized to issue certificates substantially in the form annexed as Schedule “A” hereto (the “Monitor’s Certificates”) for any amount borrowed by it pursuant to this Order.
	24. THIS COURT ORDERS that the monies from time to time borrowed by the Monitor, or on the Debtor’s behalf by the Monitor, pursuant to this Order or any further order of this Court and any and all Monitor’s Certificates evidencing the same or any part...
	SERVICE AND NOTICE
	25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the "Protocol") is approved and adopted by reference herein and, in this proceeding, the service of documents made in accordance with the Protocol (which can be found on the Com...
	26. THIS COURT ORDERS that if the service or distribution of documents in accordance with the Protocol is not practicable, the Monitor is at liberty to serve or distribute this Order, any other materials and orders in these proceedings, any notices or...
	RETENTION OF LAWYERS
	27. THIS COURT ORDERS that the Monitor may retain solicitors to represent and advise the Monitor in connection with the exercise of the Monitor’s powers and duties, including without limitation, those conferred by this Order. The Monitor is specifical...
	28. THIS COURT ORDERS that the Monitor may from time to time apply to this Court for advice and directions in the discharge of its powers and duties hereunder.
	29. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from acting as a trustee in bankruptcy of the Debtor.
	30. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, regulatory or administrative body having jurisdiction in Canada or in the United States to give effect to this Order and to assist the Monitor and its agents in carrying ou...
	31. THIS COURT ORDERS that the Monitor be at liberty and is hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, for the recognition of this Order and for assistance in carrying out the ...
	32. THIS COURT ORDERS that the Applicant shall have its costs of this application, up to and including entry and service of this Order, provided for by the terms of Applicant’s security.
	33. THIS COURT ORDERS that the balance of the relief sought by the Applicant in its application, in particular a further order to appoint a receiver of the Debtor, be and is adjourned until November 2, 2023 or upon a further order of the court.
	34. THIS COURT ORDERS that any interested party may apply to this Court to vary or amend this Order or discharge the Monitor on not less than seven (7) days' notice to the Monitor, the Debtor, the Applicant and any other party likely to be affected by...
	1. THIS IS TO CERTIFY that [insert name of monitor], the monitor (the “Monitor”) of the assets, undertakings and properties [insert name of debtor] acquired for, or used in relation to a business carried on by the Debtor, including all proceeds thereo...
	2. The principal sum evidenced by this certificate is payable on demand by the Lender with interest thereon calculated and compounded [daily][monthly not in advance on the [insert day] day of each month] after the date hereof at a notional rate per an...
	3. Such principal sum with interest thereon is, by the terms of the Order, together with the principal sums and interest thereon of all other certificates issued by the Monitor pursuant to the Order or to any further order of the Court, a charge upon ...
	1. All sums payable in respect of principal and interest under this certificate are payable at the main office of the Lender at Toronto, Ontario.
	2. Until all liability in respect of this certificate has been terminated, no certificates creating charges ranking or purporting to rank in priority to this certificate shall be issued by the Monitor to any person other than the holder of this certif...
	3. The charge securing this certificate shall operate so as to permit the Monitor to deal with the Property as authorized by the Order and as authorized by any further or other order of the Court.
	4. The Monitor does not undertake, and it is not under any personal liability, to pay any sum in respect of which it may issue certificates under the terms of the Order.
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