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/Ìl¡,llit EBERSOLE EXCAVATING INC. AND D&S
ITAILWAY CONSTIIUCTION INC.

Respondents

IN THE MATTEIì OF AN AI'PLICATION PURSUANT TO SECTION 47

OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985' c. B-3' AS
AMENDED; AND SECTION 101 Ol- THn COURTS Ott JUSTICE ACT,

R.S.O. 1990, c, C.43, AS AMENDED

ORDER
(Appointment of Receiver)

THIS MOTION made by the Trisura Guarantee Insurance Company ("Trisura") for an

Order,pursuanttosection243(l) ofthe llanløuptcyandlnsolvencyAcl,R.S.C. 1985,c.8-3,as

amended (the "BlA") and section 101 of the Courîs of Justlce lcf, R.S.O. 1990, c. C.43, as

amerided (the "CJA"), appointing Grant Thornton Limited ("G'IL") as receiver (in such

capacities, the "Receiver"), without security, of all of the assets, undeflakings and properties of

Ebersole Excavating Inc, and D & S Railway Construction Inc. (collectively, the "l)ebtors")

acquired for, or usecl in relation to a business carried on by the Debtors, was heard this day at

330 University Avenue, Toronto, Ontario.
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ON IìEADING the affidavit of Stuart Detsky, sworn November 24,2014 and the exhibits

thereto, the filst report of GTL datecl December 15, 2014 (the "First Reporto'), prepared in

GTL's capacity as interim receiver of the Debtors (in such capacity, the "Interim Receiver"), the

Affrclavit of Jacob Wiebe, sworn December 15,2014 (the "Wicbe Affidavit"), the Affidavit of

Ìan Aversa? sworn December 15,2014 (the "Aversa Afflrdavit") and on hearing the submissions

o1'counsel for Trisura, gounsel for the Interim l{eceìver, counsel lbr Darrell Ebersole, no one else

appearing for any other party although duly served as appears from the afTiclavit of service of

Andrew Hodhod, sworn December 16,2014, the alldavit of service of Andrew Flodhod, sworn

l)ecember 77 ,2014 and on reading the consent of GTL to act as the Receiver,

StrRVICE

1. 'fI-lIS COUIìT ORDEI{S that the time for service of the Notice of Motion and the Motion

Iìecord is hereby abridged and validated so that this motion is ploperly returtrable today ancl

hereby dispenses with lurther service thereof.

AI'POINTMENT

2. TIIIS COURT ORDERS that pursuant to section243(1) of the lllA and section 101 of

the CJA, GTL is hereby appointed Receiver, without security, of all of the assets, undertakings

and properties of the l)ebtors acquired fot, ol used in relation to a business carried on by thc

I)ebtors, inclucling all proceeds thereof (the "Property").

IìECIIIVDR'S I'O\ryERS

3. THIS COUR'I'OIìDERS that the Ileceiver is hereby empowerecl and authorizecl, but not

obligated, to act at once in respect of the Property and, without in any way limiting the generality

of the foregoing, the lì.eceiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

(a) to take possession of and exercise oontrol over thc Property and any and

all proceeds, receipts and disbursements arising out o1' or from the

Property;
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(b) to receive, preserve, and protect the Property, or any part or parts thereof,

including, but not limited to, the changing o1'locks and seourity codes, the

relocating of Property to safeguard it, the engaging of independenl

security personnel, the taking of physical inventories and the placement of

such insurance coverage as may be neoessary or desirable;

(c) to manage, operate, and carry on the business of the Debtors, including the

powers to enter into any agreements, incur any obligations in the ordinary

course of business, cease to carry on all or any part of the business, or

cease to perform any contracts of the Debtors;

(d) to engage consultants, appraisers, ag<ìnts, experts, auditors, accountants,

managers, counsel and such other persons from time to time and on

whatever basis, including on a temporary basis, to assist with the exercise

of the Receiver's powers and duties, including, without limitation, those

conferred by this Order;

(e) to purchase or lease such machinery, equipment, inventories, supplies,

premises or other assets to continue the business of the Debtors or any part

or parts thereof;

(Ð to receive and colleot all monies and açcounts now owed or hereafter

owing to the Debtors and to exercise all remedies of the Debtors in

collecting such monies, including, without limitation, to enfotce any

security held by the Debtors;

(g) to settle, extend or cornpromise any indebtedness owing to the Debtors;

(h) to execute, assign, issue and endorse documents of whatever nature in

respect of any of the Property, whether in the Receiver's name or in the

name and on behalf of the Debtors, 1'ol any pulpose pursuant to this Order;

to initiate, prosecute and continue the prosecution of any and all

proceedings and to defend all proceedings now pencling or het'eafter

(i)



-4-

instituted with respect to the Debtors, the Property or the Receiver, and to

settle or complomise any such prooeedings. The authority hereby

conveyed shall extend to such appeals or applications fbr judicíal leview

in respect of any order or judgment plonouncecl in any such proceecling;

0) to market any or all of the Ploperty, including advertising and soliciting

offers in respect of the Property or any part or parts thereof and

negotiating such terms and conditions of sale as the Ileoeiver in its

cliscretion may deem appropriate;

(k) to sell, convey, transfer, lease or assign thc Property of ally part or parts

theleofout ofthe ordinary coutse ofbusiness,

(Ð without the approval of this Court in respect of any transaction not

exceeding $50,000, provided that the aggregate consideration for

all such transactions does not exceed $200,000; and

(ii) with the apploval of this Court in respect of any transaction in

which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario

Personril Property Security Act, or section 31 of the Ontario Mctrtgages

Act, as the case may be, shall not be required, and in cach case the Ontario

Bulk Sales Act shall not apply;

(l) to apply lbr any vesting order or other orders necessary to convey the

Property or any parl or parts thereofto a purchaser or purchasers thoreof,

free and clear of any liens or enoumbrances affecting such Properly;

(m) to report to, meet with and discuss with such affected Persons (as defined

below) as the l{eoeiver deems applopriate on all matters relating to the

Property and the receivership, and to share information, subject to such

terms as to conficlentiality as the Receiver deems advisable;
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(n) to register a copy of this Order and any other Orders in respect of the

Property against title to any of the Property;

(o) to apply for any permits, licences, approvals or permissions as may be

required by any governmental authority and any renewals thereof for and

on behalf of and, if thought desirable by the Iìeceiver, in the name of the

Debtors;

(p) to enter into agreements with any trustee in bankruptcy appointed in

respect of the Debtors, including, without limiting the generality of the

foregoing, the ability to enter into occupation agreements for any property

owned or leased by the Debtors;

(q) to exercise any shareholder, partnership, joint venture or other rights

which the Debtors may have; and

(r) to take any steps reasonably incidental to the exercise of these powers or

the performance of any statutory obligations.

and in eaoh case where the Receiver takes any such actions or steps, it shall be exclusively

authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtors, and without interference from any other Person.

DUTY TO I'ROVIDE ACCESS AND CO.OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of their current and former directors,

offrcers, employees, aglnts, accountants, legal counsel and shareholders, and all other persons

acting on their instructions or behalf, and (iii) all other individuals, firms, corporations,

governmental bodies or agencies, or other entities having notice of this Order (all of the

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the

Receiver of the existence of any Property in such Person's possession or control, shall grant

immediate and continued access to the Property to the Receiver, and shall deliver all such

Property to the Reoeiver upon the Receiver's request.
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5. 'fllls COUIIT ORDERS that all Persons shall forthwith advise the l{eceiver of' the

existence of any books, documents, seourities, contracts, orders, cotporate ancl accounting

recor.ds, and any other papers, records and information of any kind lelated to the business or

affairs of the l)ebtors, and any computer programs, computer tapes, computer disks, or other data

storage media containing any such information (the foregoing, collectively, the "ltecords") in

that Person's possession or control, and shall provide to the Receiver or permit the Receiver to

make, retain and take away copies thereof and grant to the Receiver unf'ettered access to and use

o1'aocounting, computer, software and physical làcilities relating thereto, provided however that

nothing in this paragraph 5 or in paragraph 6 of this Older shall require the delivery of Recorcls,

or the granting of access to Records, which may not be disclosed or provided to the Iìeceiver due

to the privilege attaching to solioitor-client communisation or due to statutory provisions

prohibiting such disclosure.

6. TI-llS COURT ORDERS that if any Itecords arc stored or otherwise contained on a

computer or other electronic system of inlbrmation storage, whether by indepenclent service

provider or otherwise, all Persons in possession or control of such Itecords shall forthwith givo

unfettçred access to the Receiver for the puryose of allowing the Receiver to tecover and fully

copy all of the information contained therein whether by way of printing the inforrnation onto

paper or making copies of computer disks or such other manner of retrieving and copying the

information as the lleceiver in its discretion deerns expedient, and shall not alter, erase or destroy

any Records without the prior written consent of the Receiver, F-urther, for the pu{poses of this

paragraph, all Persons shall provide the Receiver with all sttch assistance in gaining irnmediatç

access to the infolmation in the Records as the lìeceiver may in its cliscretion require including

providing the lì.eceiver with instructions on thc use o1' any computer or other system and

providing the Receiver with any and all access codes, acsoud names and account numbers that

may be required to gain access to the information.

1. TIIIS COUR1' ORDERS that the Receiver shall provide each o1'the relevatrt landlords

with notice of the Iìeceiver's intention to remove any fixtures fiom any leased premises at least

seven (7) days prior to the date of the intended removal. f'he relevant landlord shall be entitled

to have a rcpresentative present in the leased premises to obsele such removal and, if the

landlord clisputes the Iìeceiver's entitlement to remove any such fixture under the provisions of
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the lease, such fïxture shall remain on the premises and shall be dealt with as agreed between any

applicable secured creditors, such lancllord and the Receiver, or by further Orcler of this Court

upon application by the lìeceiver on at least two (2) days' notice to such landlord ancl any such

seculed creclitors.

8. 'Ì'HIS COURT ORDERS that the title of proceedings in the within proceedings is

amended to read as fiollows:

BETWEEN:

TRISURA GUARAN'fEE INSUI{ANCE COMPANY

Applicant

- ancl -

EBERSOLE EXCAVAI'ING INC. AND D&S RAII-V/AY CONSTRUCTION INC.

Iìespondents

IN'II_IE MATTER OF AN APPLICATION PURSUANT TO SECTION 47 OF'I'H]]

BANKIIUPTCY AND INSOLVENCY ACT', R.S.C. 1985, c. B-3, AS AMENDED; AND

SECTION 101 OF'lIfF, COURTS O]r JUSTICI| lCT; R.S,O, 1990, c. C.43, AS AMENDEI)

AND IN ll-rE MAT'TER OF SEC'I]ON 243(I) OF'fFlll BANKRUPT',CY AND INSOLVENC)',

lCZ, R.S.C. 1985, c. B-3, AS AMBNDIID;AND SECTION 101 OF'IIIE COURTS OI'

JUST'ICE ACT,Iì.S.O. 1990, c. C.43, AS AMIINDED

NO PII.OCEEDINGS AGAINST TIIE RtrCICIVER

(). T'HIS COURT ORDERS that no proceeding or enforcement process in any coufi or

tribunal (each, a "Proceedirg"), shall be commeneed or continued against the Receiver except

with the written consent ol the Receiver or with leave of this Courl.

NO PIìOCEEDINGS AGAINST TI.IE DEIìTORS OIì THE PROPERTY

10. TIIIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the

Property shall be cotnmenced or continued except with the written consent of the Reçeiver or
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with leave of this Court and any and all Proceedings currently under way against or in respeot of

the f)ebtors or the Property are hereby stayed and suspended pencling further Order of this Courl.

NO EXERCISB OF RIGHTS OR IìEMEDIES

11 TI{IS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, ot

afÍ'ecting the Property, are hereby stayed and suspended except with the written consent of the

Receiver ol leave of this Court, providecl however that this stay and suspension does not apply in

respect of any "eligible financial coúract" as defined in the IIIA, and further provided that

nothing in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business

which the Debtols are not lawfully entitled to carry on, (ii) exempt the Ileceiver or the Debtors

liom compliance with statutory or regulatory plovisions lelating to health, safety or the

environment, (iii) prevent the flrling of any registration to preserve or perfect a security interest,

or (iv) prevent the registration of a claim for lien.

NO INTERT'ERENCE WITH THE RECEIVER

12. THIS COURT OIIDERS that no Person shall discontinue, fail to honour, alter, interfcre

with, repucliate, terminate or cease to perfbrm any right, lenewal right, contract, agreement,

licence or permit in favour of or held by the Debtols, without written consent of the l{eceiver or

leave of this Court.

CONTINUATION OF SEIì.VICES

13. TÈIIS COURT OIìDEIIS that all Persons having oral or writtcn agreements with the

Debtors or statutory ol regulatory mandates for the supply of goods and/or setvices, including,

without limitation, all computçr software, communication and other data services, centralized

banking servioeso payroll services, insuLance, transportation services, ulility or other services to

the Debtors are hereby restrainecl until further Order of this Court from clisconlinuing, altering,

interf'ering with or terminating the supply of such goods or services as may be required by the

Receiver, and that the Receiver shall be entitled to the cclntinued use of thc Debtors' current

telephone numbers, facsimile numbers, internet addresses and domain naRles, provided in eaoh

case that the normal prices or charges lbr all such goods or services received alter the date of this

Order are paid by the Receiver in accordance with normal payment practices of the Debtors or
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such other ptactices as may be agreed upon by the supplier or setvice provider and the lìeceiver,

or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

14. 'IllIS COURT OIìDERS that all funds, monies, cheques, instruments, and other forms of

payments received or collected by the Receiver flom and after the making of this Order 1ìorn any

source whatsoevel, inclucling, without limitation, the sale of all or any of the Property and the

colleotion of any accourrts receivable in whole or in part, whether in existence on the date of this

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be

opened by the Receiver (the "Post Receivership Aocounts") and the monies standing to the oredit

of such Post Iìeceivership Accounts f.rom tirne to time, net of any clisbursements provided lbr

herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any

further Order of this Court.

EMPLOYEES

15. THIS COURT ORDERS that all employees of the Debtors shall rcmain the employees of

the Debtors until such tirne as the Receiver, on the l)ebtors' behalf, may terminate the

employrnent of such employees. T'he lìeceivel shall not be liable for any employee-related

liabilities, including any successor employer liabilities as provided lbr in section 14.06(1 .\ of

the BlA, other than such amounts as the Receiver may specifically agree in writing to pay, or in

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA orunder theWøge Earner

Protection Progrøm Act,

PIPEDA

16. TFIIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personql

Information Protection and Electronic Documents Act, the Rcceivel shall disclose personal

information of identifiable individuals to prospective purchasers or bidders for the Properly and

to their advisors, but only to the extent desirable or requirecl to negotiate and attempt to cornplete

one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to

whom suoh personal information is disclosed shall rnaintain and protect the privacy of such

inforrnation and limit the use of such information to its evaluation of the Sale, and if it does not

complete a Sale, shall roturn all such information to the Receiver, or in the alternative destroy all
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suoh information. The purchaser of any Properly shall be entitled to continue to use the personal

information provided to it, and related to the Property purchased, in a manner which is in all

matelial respects identical to the prior use of such infbrmation by the Debtors, and shall return all

other personal information to the Iteceiver, or ensure that all other personal information is

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

17. TIIIS COURT ORDERS that nothing herein contained shall require the Receiver to

occupy or to take control, care, charge, possession or managemeut (separately and/or

collectively, "Possession") of any of the Property that might be environmentally contaminated,

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release

or deposit of a substance contrary to any federal, provincial or other law respecting the

protection, conservation, enhancement, remediation or rehabilitation of the environment or

relating to the disposal of waste or other contamination including, without limitation, the

Canadian Environmental Protection Act, the Ontario Environmental Protection Act,the Ontario

lhaler Resources Act, or the Ontario Occupational Llealth and Safety Act and regulations

thereunder (the "Environmental Legislation"), provided however that nothing herein shall

exempt the Receiver from any duty to report or make disclosure imposed by applicable

Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in

pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of

any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.

LIMITATION ON THE RECEIVER'S LIABILITY

18. TI{IS COURT ORDERS that the Receiver shall incur no liability or obligation as a result

of its appointment or the carrying out the provisions of this Order, save and except for any gross

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)

or 81.6(3) of the BIA or under the Wage Earner Protection Program.4cr. Nothing in this Order'

shall derogate from the protections aflorded the Receiver by section 14,06 of the BIA or by any

other applicable legislation.
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RECT]IVEIìIS ACCOUNTS

lg. TIÌIS COURT ORDERS that the Receiver and counsel to the Reoeivcr shall be paid their

reasonable fees and disbursements, in each case at their standard rates and oharges unless

otherwise orclered by the Court on the passing of aocounts, and that the Reoeiver and counsel to

the Receiver shall be entitlecl to and are hereby granted a charge (the "Iì.eceivel's Charge") on the

Property, as security for such fees and disbursements, both before and aller the making of this

Order in respect of these proceedings, and that thç Receiver's Charge shall form a first charge on

the Property in prioríty to all security interests, trusts, liens, charges and encumbrances, stalutory

orotherwise,infàvourof anyPerson,butsubjecttosections 14.06(7),81.4(4),and81.6(2)ofthe

I}IA.

20. THIS COURT ORDERS that the Reoeiver and its legal counsel shall pass its accounts

from time to time, and fbr this purpose the accounts of the lleceiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Jtrstice.

21, THIS COUIìT OITDERS that prior to the passing of its accounts, the Receiver shall be at

libelty from time to time to apply reasonable amounts, out of the monies in its hands, against its

fees and clisbursements, including legal fees and disbursements, incurred at the standard rates

ancl charges of the lleceiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursernents when and as approved by this Court.

Ii.UNDING OF THE RECtrIVERSHIP

22, THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to

borrow by way of a revolving eredit or otherwise, such monies frotn time to time as it rnay

consider necessary or desirable, provided that the outstanding principal amount does not cxceed

$150,000 (or such greater amount as this Court may by further Order authorize) at any tirne, at

suoh rate or rates of interest as it deems advisable for such period or periods of time as it may

clrrange, for the purpose of funding the exercise of the powers and duties conferred upon the

Iìeceiver by this Older, including interim expenditures. The whole of the Property shall be and

is hereby charged by way of a fixed and specifìc charge (the "Receiver's Borrowings Charge") as

security for the payment of the monies bomowed, together with interest and charges thereon, in

priority to all security interests, trusts, líens, charges and encumbrances, statutory or otherwise,
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in fàvour of any Person, but subordinate in pi'iority to the Receiver's Charge and the charges as

set out in seotions 14.06(7),81.4(4), and 81.6(2) of the BIA.

23. TIIIS COURT ORDERS that neithel the Receiver's Borrowings Chargc nor any other

security granted by the Receiver in connection with its borrowings under this Orcler shall be

enf'orced without leave of this Court.

24. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates

substantially in tl're form annexecl as Schedule "4" hereto (the "Ileceiver's Certiticales") for any

amount borrowed by it pursuant to this Orcler.

25. '|HIS COUR'| ORDERS that the monies liom time to time borrowed by the Iìeceiver

pursuant to this Order or any further ordel of this Court and any ancl all lìeceiver's Certificates

eviclencing the same or any part thereof shall rank on a pøri passa basis, unless otherwise agreed

to by the holders of any prior issued lìeceiver's Certificates.

SEIì.VICE AND NOTICE

26, THIS COUIìT OIìDEIì.S that the tj-Service Protocol of the Commerci¿tl List (the

"Protocol'o) is approved and adopted by ref.erence herein and, in this proceeding, the service of

documents made in accordance with the Protocol (which can be found on the Commercial List

website at

protocol/) shall be valid and elfective service, Subject to Rulc 17.05 this Order shall constitute

an order f'or substitutecl service pursuant to Iìule 16.04 of the Rules of Civil Procedure, Subject to

Rnle 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of

clocuments in accordance with the Protocol will be effective on transmissiou. This Court further

orclers that a Case Website shall be established in accorclance with the Protocol with the

following U RL www. grantthomton.calebersol e.

27. THIS COUIIT ORDEIIS that if the service or distribution of clocuments in accordance

with the Protocol is not practicable, the Iìeceiver is at liberty to serve or distribute this Order, any

other materials and orders in these procecdings, any notices or other correspondence, by

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile

transmission to the Debtors' creditors or other interested parties at their respective addresses as
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last shown on the records of the Debtors and that any such service or distribution by coudet,

personal delívery ol facsimile transmission shall be deemed to be received on the next business

clay following the date of forwarding thereof, or if sent by ordinary mail, on the third business

day after mailing.

PIIOVAL OF INTERIM ORT AND ACTIVITIITS

28 COURT ORDERS and the activities of Iì.eceiver'

described and are

AI'PROVAL OF

29, THIS CO ORD

dcscribed in Report and as set approved

30 COURT ORDIIRS that the s and Recei s legal

Aird & Berlis LLP, as in the þ'irst as set out in the Aversa

davilbe and are hereby

BANKIIUPTCY OF THE DEBTORS

31. 'fllls COUIìT ORDERS that the Receiver is authorized and directed to file assignments

into bankruptcy for each of the Debtors.

32. TIIIS COURI'ORDERS that Grant Thornton Lirnited is authorized to act as trustee in

bankruptcy (in such capacity, the "Trustee") in respect of each of the Debtors.

33. THIS COUI{T ORDERS that the Receiver is authorizecl and clirected to transfbr up to

$15,000 to the Trustee for each of the bankruptcies of the Debtors, for a total amount of up to

$30,000 from funds held in the receivership estate in order to lund the bankruptcies of the

Debtors,

AUCTION OF CEIITAIN EQUIPMENT

34. THIS COURT ORDERS that the Receiver is authorizecl and permitted to assume and

disoharge the duties of the Interim Ileceiver, as set out in paragraph 23 of the Order of Mr.

ASthe

ÀP

approvecl.

the fees ancl

the be Affidavit, be and

of
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Justioe Newbould dated November 26, 2014 (the "Interim Receivership Order"), including

holding the Remaining Þ-unds (as deflrned in the Interim Receivership Order), pending fuither

Order of the Court.

GENIII{AI,

35. TFIIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and clirections in the discharge of its powers and duties hereunder.

36. TI-IIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a trustee in bankruptcy of the Debtors.

37, 'IFIIS COURT I{EREBY REQUESI'S the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this

Order. All courts, tribrnals, regulatory and administrative bodies are hereby respectfully

requested to make such orders ancl to provide such assistance to the I{eceiver, as an offìcer of this

Court, as may be necessary or desilable to give elf'ect to this Ordel or to assist the Receiver and

its agents in canying out the terms of this Older,

38. TFIIS COURT ORDEIìS that the Receiver be at liberty and is hereby authorized and

ernpowered to apply to any court, tribunal, regulatory or administrative body, wherevel located,

fol the recognition of this Order and for assistance in carrying out the terms of this Order, etncl

that the Receiver is authorized and empowered to aot as a reprcsentative in respect of the within

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada,

39. TIIIS COURT ORDERS that the Applicant shall have its costs of this Motion, up to and

including entry and service of this Order, provided 1'or by the terms of the Applicant's security

or, if not so provided by the Applicarf's security, then on a substantial indemnity basis to be paid

by the Receiver from the Debtors' estate with such priority and at such time as this Court rnay

determine.
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40. THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order òn not less than seven (7) days'notice to the Receiver and to any other party

likely'to be affected by the order sought or upon such other notice, if any, as this Court may

order

f Ì.i ì-L: lï:j:,; ,l ' l' 'ì'":ìi i r' -i (-li-'ili{ì'()
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SCTII]DULE IIAII

RECI]IVEII CEIITIFICATE

CERTIFICA'I'E NO

AMOLTN'I'$__

1. THIS IS TO CERTIFY that Grant 'fhornton Limited, the receiver (the "Receivor") of the

assets, undertakings and properties Ebersole Excavating Inc. and D & S Railway Construction

Inc. (collectively, the "Debtors") acquired for, or used in relation to a business carliecl on by the

Debtors, including all proceeds thereof (collectively, the "Property'o) appointed by Order of the

Ontario Superior Court of Justice (Commercial List) (the "Court") dated the 

- 
day of

20_ (the "Order") made in an action having Court file numbet CY-14-L0766-

00CL, has received as such Receiver from the holder of this certilhcate (the "[,ender") the

principal surn of $ being part of the total principal sum of $ which

the Receiver is authorized to borrow under and pursuant to the Orcler'

2, 'fhe principal sum evidenced by this ccrtificate is payable on demand by the Lender with

interest thereon calculated and compounded fdaily]fmonthly not in advance on the 
-.---day

of cach month.l after the date hereof at a notional rcte per annum equal to the rate of 

-- 

per

cent above the prime commercial lending rate of 

- 
from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the

Orcler or to any f.urther order of the Court, a charge upon the whole of the Property, in priority to

the security interests of any other person, but subject to the pliority of the charges set out in the

Orcler ancl in Ihe Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses'

4. All sums payable in respect of principal and interest under this certifrcate are payable at

the main ofÏce of the Lender at Toronto, Ontario,

5. Until all liability in respect of this certifioate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issucd by the Iìeceiver



rì

to any person other than the holder of this certificate without the prior written consent of the

holder of this certiftcate.

6. The charge securing this oertificate shall operate so as to permit the Receiver to deal with

the Property as authorized by the Order and as authorized by any tìrther or other order of the

Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of whìch it may issue certificates under the terms of the Order.

DATED the .-- day of 20

Grant'fhornton I,imited, solely in its capacity as

Iìeceiver of Ebersole Excavating Inc. and D & S

Railway Construction Inc., and not in its
personal capacity

Per:

Name:

Title:
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