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RULE 25
RECEIVERS

Analysis

RULE 25
RECEIVERS

2501 A~piication for receiver and injunction

25.02 Giving of security~y receiver

25.03 Remuneration of receiver

25.04 Receivers accounts

25.05 Default by receiver

Back to Top

Application for receiver and injunction

25.01. (1) The Court may appoint a receiver in any proceeding in which it appears to be just or
convenient, and the appointment may be made either unconditionally or upon such terms and
conditions as the Court thinks just.

(2) When appointing a receiver, the Court may grant an injunction restraining the party
beneficially entitled to any interest in the property of which a receiver is sought, from assigning,
charging or otherwise dealing with that property until after the hearing of the application for the
appointment of the receiver.

(3) Where an applicant wishes to apply for the immediate grant of an injunction, the
applicant may do so exparte.

(4) Where on a hearing of an application for the appointment of a receiver, it appears that
the matter in dispute should be dealt with by an early trial, the Court may order accordingly and fix
the place and mode of trial, and make such other order as is just.

1986 c42 Sch D rule 25.01

Back to Top

Giving of security by receiver

25.02. (1) Unless the Court otherwise orders or a statute otherwise provides a receiver shall give
security approved by the Court to account for any property received by the receiver, as receiver, and
the receiver shall deal with the property as the Court directs.



(2) The security shall be filed with the Court.

1986 c42 Sch I) rule 25.02~ 36/14 s29

Back to Top

Remuneration of receiver

25.03. A receiver shall be allowed such proper remuneration, if any, as maybe fixed by the Court.

1986 c42 Sch D rule 2503

Back to Top

Receiver’s accounts

25.04. A receiver shall submit the accounts, verified by affidavit, to the Court, annually or at such
intervals as the Court may order, for approval and when approved the accounts shall be filed and any
balance disbursed in accordance with the order.

1986 c42 Sch [)rule 25.04

Back to Top

Default by receiver

25.05. Where a receiver fails to attend on the passing of any account, submit an account, make an
affidavit, or do any other thing that the receiver is required to do, the receiver and any party or
person may be required to attend in chambers to show cause for the failure, and the Court may make
such order as is just, including ordering the discharge of the receiver and the appointment of another,
the disallowance of any remuneration claimed by the receiver or any part thereof, and the payment of
such interest and costs by the receiver or any party or person as is just.

i986 c42 Sch D rule 25.05
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CITATION: Meridian v. Okje Cho & Family Enterprise Ltd., 2021 ONSC 3755
COURT FILE NO.: CV-21-00660390-OOCL

DATE: 20210525

SUPERIOR COURT OF JUSTICE - ONTARIO

COMMERCIAL LIST
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If)

RE: MERIDIAN CREDIT UNION LIMITED, Applicant o
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OKJE CHO & FAMILY ENTERPRISE LTD. and 2341567 ONTARIO LTD., IN

Respondents

BEFORE: L.A. Pattillo J.

COUNSEL: Ian Klaiman and Jason Spetter, for the Applicant

Robert Choi and Adam Beyhum, for the Respondents

HEARD: May 21, 2021

ENDORSEMENT

[1] The applicant, Meridian Credit Union Limited (“Meridian”) seeks an order pursuant to s.
243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (BIA) and s. 10 of the Courts
of Justice Act, R.S.O. 1990, c. C.43 (“CJA”), appointing BDO Canada Limited (“BDO”) as
receiver and manager over all property, assets and undertaking of the respondents, Okje Cho &
Family Enterprise Ltd. (“Okje”) and 2341567 Ontario Ltd. (“234”).

[2] 234 operates as franchisee a Hampton Inn by Hilton at 40 McPherson Drive in Napanee,
Ontario (the “Property”) which is owned by Okje. Paul OJ Cho and his wife Choon Bum Cho are
the principals and the officers and directors of both Okje and 234.

[3] Pursuant to a Credit Agreement dated September 20, 2018, Meridian authorized a non-
revolving loan to Okje to a maximum of $7,200,000, payable on demand. That agreement was
superseded by a Credit Agreement dated November 4, 2019 pursuant to which Meridian
authorized the following credit facilities, payable on demand:

a) A non-revolving loan to a maximum of $6,995,000 (Credit Facility 1); and

b) An installment loan to a maximum of $700,000 (Credit Facility 2).
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[4] In the spring of 2020, as a result COVID-1 9 and the government restrictions, Okje
requested payment relief from its obligations under the 2019 Credit Agreement. Pursuant to
amending agreements dated April 8, 2020 and July 14, 2020, Meridian agreed to defer Okje’s
monthly principal and interest payments for three months and then a further two months. The
July 14, 2020 amending agreement also authorized a further credit facility to Okje, payable on
demand, to a maximum of $102,000 to capitalize the interest accrued pursuant to the April 8,
2020 amending agreement (Credit Facility 3).

[5] Okje’s indebtedness under the Credit Facilities is secured by:

a) Personal guarantees and postponement of claims from the Chos of the loans under
Credit Facilities I & 2;

b) Guarantee and postponement of claim of Okje’s liabilities by 234;

c) General Security Agreements from both Okje and 234, registered under the
Personal Properly Security Act;

d) A collateral mortgage granted by Okje in favour of Meridian for $8,000,000
registered against the Property (the “Mortgage”);

[6] Okje is in default under the Credit Facilities. It has made no payments under Credit
Facility 1 since December 1, 2020; made no payments on Credit Facility 2 since January 1, 2021
and failed to repay Credit Facility 3 by its maturity date, October 31, 2020.

[7] In addition, Okje and 234 were also in default under the Credit Agreement in respect of
the following arrears: property taxes for the Property totaling $135,350.18 as at October 6, 2020;
non-resident tax of $102,386.14 as of July 29, 2020; GST/HST arrears for Okje of $8,904.29 as
at June 30, 2020; GST/HST arrears for 234 of $115,183.91 as at December 31, 2019.

[8] In October 2020, Okje made an application for a $1.4 million loan under the EDC
Business Credit Availability Program (“BCAP Loan”) through Meridian. The application was
declined by Meridian on December 8, 2020. Subsequently, Meridian and Okje attempted to
address the respondents’ defaults.

[9] On February 26, 2021, after a payment by Okje of past due amounts under Credit Facility
2 was returned due to “insufficient funds”, Meridian made a demand for payment upon Okje,
234 and the personal guarantors of the entire amount of the indebtedness under the Credit
Facilities, which at that date was $7,770,121.39. The indebtedness remains outstanding.

[10] The application was commenced on April 13, 2021 and returnable April 22, 2021 at
which time it was put over to May 11, 2021 to permit the respondents to file responding
materials. On May 11, 2021 it came before me. As part of their responding material, the
respondents filed an affidavit from Mr. Maneet Singh Gadhok (also known as Monty Singh), in
which he deposed that he had entered into an Agreement of Purchase and Sale with Okje dated
April 8, 2021, amended April 16, 2021, to purchase the Property for $8,000,000.00 (the
“Agreement”). The Agreement was conditional on, among other things, the approval of the
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terms of the Agreement by Mr. Singh’s solicitor and assumption by him of the Mortgage. As a
result of the amendment, the date for satisfying the conditions was May 17, 2021 and the closing
date was June 1,2021.

[ii] Meridian’s position was that it was not prepared to consent to Mr. Singh assuming the
Mortgage. Further, and even if the Agreement as produced was completed, there would likely
still be money owing to it and to Okje and 234’s other creditors, some of whom have priority
over the Mortgage. In response, Okje and 234 took issue with the statement Meridian would not
assume the Mortgage and stated the Chos’ including their son, have indicated that they were
prepared to or have already listed their homes in Toronto for sale and there is sufficient equity to
pay off both Meridian and the outstanding creditors.

[12] In the circumstances, I granted a short adjournment to May 21, 2021 to enable Okje and
234 to firm up their plan to resolve their obligations. In so doing, I stated that prior to the return
date, the respondents must provide evidence concerning the status of the Agreement and
specifically whether the conditions in the Agreement had been fulfilled or waived such that the
Agreement was firm as well as evidence of the status of both the Chos and their son’s proposed
sales of their Toronto properties including whether the properties have been listed; the listing
price; the total amount of mortgages and other encumbrances on the properties and the expected
“net” proceeds that will be available.

[13] I further advised the parties that if I was satisfied on the return date that based on the
evidence, there was a realistic possibility that the respondents and the Chos could resolve their
obligations to Meridian and their other creditors, I would further adjourn the application for a
reasonable period to let that happen. For that to happen, however, the respondents must have a
concrete plan including a firm agreement of purchase and sale.

[14] Prior to the return on May 21, 2021, both parties filed further evidence concerning events
subsequent to May 11, 2021. Mr. Cho advised that the Agreement was “alive” and that it had
been further amended to reduce the purchase price of the Property to $7 million. The amended
Agreement contained a clause that the buyer agreed to lend $2 million to the seller for closing
the deal. Both parties agreed to “register this money” on the Chos’ personal residence. The
amended Agreement still contained the buyer’s lawyer’s approval condition but not the
assumption of the Mortgage. Finally, the time to satisfy conditions was extended to June 15,
2021 and the closing date to June 30, 2021.

[15] Mr. Cho further deposed that the $9 million (the new purchase price together with the $2
million loan) would be sufficient to pay off all the respondents’ liabilities. He further stated that
Okje had become aware of and submitted a loan application for $1 million to the Regional Relief
and Recovery Fund, a Federal programme to help small businesses and he anticipated that
funding would be distributed in 6 to 9 weeks-time. Finally, he provided evidence of listings of
both his personal residence ($6,990,000) and his son’s residence ($3.289 million).

[16] Meridian filed a further affidavit of Amber Waheed, a Commercial Credit Specialist and
the person responsible for managing the respondents’ loans. On May 18, 2021, Ms. Waheed had
a telephone discussion with Mr. Singh during which he advised he had not yet retained legal
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counsel; the removal of the condition requiring the assumption of Meridian’s mortgage was an
error and that he still required the condition to be included; although he’d been in touch with the
franchisor, he had not received its approval to take over the hotel; his understanding was that
Okje currently owed the franchisor between a $100,000 and $1 50,000 in outstanding franchise
fees; in respect of the $2 million loan, he said Meridian would receive approximately $1 million
and the balance would be used for priority and trade payables although he could not provide any
details of the timing or the amounts owing.

[17] Following the above discussion with Mr. Singh, he retained a lawyer and discussions
took place between Mr. Singh and Meridian, but no agreement was reached.

[18] Mr. Cho filed a further brief affidavit taking issue with Ms. Waheed’s statement that Mr.
Singh had said that the deletion of the condition requiring the assumption of the Meridian
mortgage was an “error”. Mr. Cho said that the condition was specifically discussed and deleted,
and that Mr. Singh communicated to him that he could finance the acquisition of the hotel.

[19] Both s. 243(1) of the BIA and s. 101 of the CJA provide that the court may appoint a
receiver if it considers it to be just or convenient to do so.

[20] In determining whether it is just or convenient, the court must have regard to all of the
circumstances of the case including the nature of the property, the rights and interests of the
parties to the property, whether the lender’s security is at risk of deteriorating, whether there is a
need to stabilize and preserve the business, whether there is a loss of confidence in the debtor’s
management and the positions and interests of other creditors. See: Confederation Life Insurance
Co. v. Double YHoldings Inc., 1991 CarswellOnt 1511 (Ont. S.C.J. (Commercial List) at para.
20; BCIMC Construction Fund Corporation et al. v. The Clover on Yonge Inc., 2020 ONSC
1953.

[21] Further, while the appointment of a receiver is considered an extraordinary remedy, in
circumstances such as in this case, where the Credit Agreement, the Okje and 234 General
Security Agreements and the Mortgage all provide that Meridian is entitled to appoint a receiver
and manager in the event of a default, as Meridian’s right to the appointment of a receiver is
derived from a private contract, the appointment of a receiver cannot be considered an
extraordinary remedy. See: Business Development Bank of Canada v. 2197333 Ontario Inc.,
2012 ONSC 965; BCIMC Construction Fund, at para. 43.

[22] Meridian submits that is just and convenient to appoint a receiver in this case. The
respondents are clearly in default of the Credit Agreement. They are insolvent and have
presented no clear path to resolve their obligations. There is no assurance the Agreement will be
completed and even if it is, the respondents, by their actions, concede that more money will be
required to pay out Meridian and the other ranking creditors, the source of which is also tenuous.
Meanwhile, the longer the delay, the more its security is in jeopardy and at risk of eroding.
Meridian has lost confidence in Okje’s management and the appointment of a receiver will bring
stability to the business and permit an orderly resolution of the issues.
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[23] The respondents submit that a receivership would not be just or convenient. It would
result in a substantial reduction in the value of the hotel and add substantial unnecessary expense
to the process of finding a purchaser. It would also lead to the termination of 234’s franchise
pursuant to the franchise agreement. The respondents submit that they ought to be provided a fair
opportunity to rectify any defaults and to sell their assets in an orderly manner.

[24] The respondents also raise issues of misrepresentation and bad faith conduct on the part
of Meridian in relation to its handling of Okje’s application for BCAP Loan in October 2020 and
Meridian’s subsequent decline of the application. They have commenced an action against
Meridian and submit, given the factual issues in dispute, the application should be converted to
an action.

[25] Finally, the respondents rely on the Agreement together with their actions in attempting
to liquidate their assets to demonstrate that they have a plan which they are executing to enable
them to pay off Meridian and their other creditors. They also point to their recent application for
$1 million in funding to the Regional Relief and Recovery Fund.

[26] In my view, based on all the evidence, I am satisfied the appointment of a receiver is
justified in this case.

[27] There is no issue that the loans are in default and have been for some time. The amount
involved is substantial. The respondents essentially seek an opportunity to either bring the loans
into good standing or sell the Property and business and repay Meridian and their other creditors.
The evidence of how they intend to do that however does not in my view establish that to be a
realistic possibility.

[28] The Agreement, which has been amended twice, is far from firm. There is also evidence
that the parties may have a disagreement over whether there is a condition regarding Mr. Singh’s
assumption of the Mortgage. The further $2 million loan from Mr. Singh and/or the sale of the
residences are also far from firm. The former is not documented and is to be secured by a
mortgage on the Chos’ residence which is for sale. Nor is there evidence of the encumbrances on
the residences or what the net proceeds from the proposed sales would be should they occur.

[29] There is also no evidence that Okje’s recent application for funding from Regional Relief
and Recovery Fund will solve the respondents’ issues. Even if approved, funding is still 6-9
weeks away and will not resolve their issues with Meridian or with the other creditors.

[30] There is also no evidence on the financial status of the hotel, including its recent cash
flow and liabilities. As part of its disclosure for the BCAP Loan in the fall of 2020, Okje noted
cash shortfalls of $622,593 for 2020 and projected $923,437 for 2021. That was before the
province wide stay at home order in March of this year which has impacted all small businesses.
Mr. Singh’s information that there are substantial franchise fees in arrears is also troubling. In
my view, in the circumstances, a receiver is required to stabilize and preserve the business.

[31] I also not satisfied that the application should be converted to an action or that Meridian’s
actions in respect of declining the BCAP Loan should impact on this application. The
documentary evidence does not come close to establishing that Meridian made any
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misrepresentations to the respondents concerning the availability of the BCAP Loan or its
actions in declining it. The respondents were aware at all times that approval of the loan was
subject to the approval of Meridian’s credit department, which was not forthcoming for reasons
which were communicated to the respondents.

[32] For the above reasons, BDO is appointed as receiver and manager over all property,
assets and undertaking of Okje and 234.

[33] I am not prepared at this stage to authorize BDO to assign the respondents into
bankruptcy. Such a request is premature in my view.

[34] Nor do I consider that the Agreement should be sealed. There is no evidence that it was
obtained based on a formal sale process or that the proposed purchase price has any relation to
the actual market value of the Property. In the circumstances, it should have no impact on the
value of the Property.

[35] A receivership order, substantially in the form of the Commercial List order shall issue.

L.A. Pattillo J.

Released: May 25, 2021.
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Counsel:
Jeffrey M. Lee, Q.C., and Paul D. Olfert for the Affinity Credit Union

and Radius Credit Union
Mary l.A. Buttery and Jared Enns for Vortex Drilling
Ian A. Sutherland and Jordan F. Richards for the Receiver
Brent Warga Representative of Interim Receiver (via phone)
P. Koliaskis for the Proposed Monitor (via phone)

DECISION SCHERMAN J.
July 24, 2017

Introduction

[1] Affinity Credit Union 2013 [Affinity], a secured lender to Vortex

Drilling Ltd. [Vortex], is owed in excess of $8,350,000 and has applied for the

appointment of a Receiver of all of the assets and properties of Vortex under s. 243 of

the Bankruptcy and Insolvency Act, RSC 1985, c B-3 [B14] and s. 64 of The Personal

Property SecurityAct, 1993, SS 1993, c P-6.2 [PPSA].

[2] Vortex has applied under s. 11.02(a) of the Companies’ Creditors

Arrangement Act, RSC 1985, c C-36 [CCAA], for an initial order granting various

relief including a stay of all proceedings against Vortex for a period of time to permit

it to pursue a successful arrangement or reorganization.

[3] Vortex is insolvent. The other statutory requirements to permit Affinity

to pursue the appointment of a Receiver under the BIA and for Vortex to seek an

initial order and stay under the CCAA have been met or established.

[4] Affinity has since early 2015 accommodated financial difficulties being

faced by Vortex and agreed, under the terms of various agreements, to interest only
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payments for periods of time in return for various undertakings of Vortex. It says

Vortex has breached those undertakings, has ceased making even interest payments

and since April of 2017 has been in default under the terms of its credit agreements.

Affinity has demanded payment in full of the indebtedness owed to it, and Vortex has

failed to pay what it is contractually obligated to pay.

[5] Vortex is in the business of drilling oil wells. It says that its financial

difficulties are the direct result of the significant drop in the price of oil that occurred

in 2014 and has continued to date. This has caused a related reduction in the demand

for drilling rigs to drill new wells. Oil prices peaked well in excess of $1 00 U.S. per

barrel and since 2014 have fallen to $50 U.S. or less per barrel.

[6] Vortex argues the economic climate in the Western Canadian oil

industry is improving, it is expecting a substantial improvement in its cash flow,

Affinity is fully secured for the indebtedness owed and the initial CCAA order it seeks

should be granted so as to give it an opportunity to seek refinancing from other

lenders or to facilitate the making of a compromise or arrangements with its existing

creditors so as to permit it to be able to continue in business.

[7] The issue to be decided in the context of the competing applications is

whether the appropriate order to make is to grant an initial order and stay of

proceedings under the CCAJ4 or to grant Affinity’s application for the appointment of

a Receiver.

Background Facts

[8] Vortex was created in November of 2010 and subsequently purchased

and/or constructed three drilling rigs largely utilizing borrowed funds. Under the
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terms of an August 12, 2013 Offer to Finance from Affinity [Credit Agreement]

accepted and agreed to by Vortex, Affinity advanced Vortex, under three separate

loan facilities, a total of $14,910,711 to pay out existing loans in respect of two rigs

and to finance the construction of a third drilling rig. The individual loan facilities

were each payable on demand, but before demand were to be paid by combined

monthly principal and interest payments totalling $325,257. The Credit Agreement

expressly provided that any material change in risk or adverse change in the financial

condition of Vortex or failure to comply with any condition of the Offer to Finance

would constitute an event of default entitling Affinity to demand payment of all sums

owing and to realize on the security taken for the loan.

[9] As required by the Credit Agreement, Vortex granted to Affinity, under

the terms of a general security agreement registered in the personal property registries

of each of Manitoba, Saskatchewan and Alberta [GSA], a security interest in all of its

present and after acquired property. The terms of the GSA included the right of

Affinity, upon the occurrence of an event of default as therein defined, to seize and

sell any of Vortex’s property or to appoint a Receiver (see paragraphs 9 to 13 of the

GSA). Events of default were widely defined and include the insolvency of Vortex.

[10] With the collapse of oil prices and the resulting downturn in the oil

industry Vortex was unable to make the monthly payments contemplated by the

Credit Agreement and sought accommodations from Affinity. By a series of

agreements Affinity provided principal repayment deferrals to Vortex, which resulted

in Vortex paying only interest for most of the months of 2016. Vortex failed to fulfil

its commitments to make balloon principal payments and to resume principal and

interest payments by dates and in amounts contemplated by these accommodations or

deferral agreements.
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[11] As of January 2017 regular monthly principal and interest payments of

$325,257 were again to resume but Vortex failed to make such payments. In March of

2017 Vortex informed Affinity that it could only afford to make monthly payments of

$100,000 rather than the $325,257 per month then required by the Credit Agreement.

Affinity prepared an amendment to the Credit Agreement which would have

permitted such reduced payments on condition that Vortex approach its shareholders

to obtain an injection of equity capital to finance its business operations and reduce

the indebtedness owing to Affinity. Vortex did not sign that amending agreement, has

not made the required monthly payments, nor remedied the defaults that have

occurred under the Credit Agreement, as amended from time to time.

[12] By letter of May 1, 2017 Affinity gave Vortex notice of intention to

enforce its security pursuant to s. 244(1) of the BIA and demanded that the full

outstanding obligations (stated to be $8,422,061.01 as at April 28, 2017) be repaid

within 30 days, failing which Affinity would proceed to avail itself of its legal

remedies including enforcing its security. On June 6, 2017 Affinity filed with this

Court its notice of application, returnable June 9, 2017, seeking the appointment of a

receiver. By agreement between counsel for Affinity and Vortex this application was

adjourned to June 23, 2017.

[13] During this adjournment negotiations continued between the parties

with Vortex seeking continuing accommodations or forbearance on the part of

Affinity. Vortex was representing it had prospects to refinance the indebtedness with

other lenders.

[14] Affinity takes that position that these negotiations resulted in a

concluded agreement under which Affinity was to provide an additional two-week

period of forbearance so as to give Vortex additional time to pursue refinancing and
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would fund current payroll obligations of Vortex, in return for which Vortex would

consent to the appointment of a receiver should its refinancing efforts fail. Vortex

takes the position that no such agreement was ever concluded.

[15] Affinity’s application for the appointment of a receiver came before me

on June 23, 2017. Vortex sought an adjournment of that application, advancing the

position that it needed time to respond to the affidavits filed by Affinity and to bring

its own application for CCAA relief. In the circumstances I ordered the appointment of

an interim receiver for a period ending July 23, 2017 under which the interim receiver

could investigate, monitor and facilitate Vortex’s continuing operation so as to give

Vortex an opportunity to file opposition affidavits and make its CCAA application.

[16] That application and the affidavit evidence of both Vortex and Affinity

on both applications are before me. As stated above, Vortex is insolvent, in the sense

of being unable to pay its debts as they become due. The issue to be decided is

whether in the circumstances the appointment of a Receiver or an initial order under

the CCJ4A is most appropriate in the circumstances.

The Law Respecting CCAA Applications

[17] Jurisprudence establishes that the following principles are applicable to

CCAA applications:

a. The legislative purpose of the CCAA is to permit qualifying

debtors to carry on business and where possible avoid the social

and economic costs of liquidating its assets: See Century Services

Inc. v Canada (Attorney General), 2010 SCC 60 at para 15, [2010]

3 SCR 379 [Century].
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b. The remedial purpose of the CCAA is to facilitate the making of a

compromise or arrangement between an insolvent debtor company

and its creditors to the end that the company is able to continue in

business: See ChefReady Foods Ltd. v Hongkong Bank ofCanada

[1991] 2 WWR 136.

c. The requirements of appropriateness, good faith and due diligence

are baseline considerations that a court should always bear in mind

when exercising CCAA jurisdiction: Century at para 70.

d. Appropriateness is assessed by inquiring whether the order sought

advances the remedial purpose of the CCAA: Century at para 70

e. Section 1 1.02(3)(a) of the CCAA states that the court shall not

grant a stay of proceedings unless:

(a) the applicant satisfies the court that circumstances exist
that make the order appropriate...

[18] I proceed on the basis that a CCJ4A applicant bears the burden of

establishing each of the requirements of appropriateness, good faith and due

diligence.

The Law Respecting Receivership Applications

[19] In a previous unreported decision in Golden Opportunities Fund Inc. v

Phenomenome Discoveries Inc. (25 February 2016) Saskatoon, QB 1639 of 2015

(Sask QB), I summarized jurisprudence with respect to applications to appoint a

receiver under s. 243 of the BL4. I repeat here that summary, which I view as

remaining accurate:
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5. Under s. 243(1) of the BIA this court can, on application of a
secured creditor, appoint a receiver where it considers it just and
convenient to do so. Instructive decisions on the factors relevant
to the court’s determination of whether it is just and
convenient” include Bank of Montreal v. Carnival National
Leasing Ltd. 2011 ONSC 1007 and Kasten Energy Inc. v.
Shamrock Oil & Gas Ltd. 2013 ABQB 63.

6. In Carnival the court said the following regarding the just and
convenient criteria at para 24 of its reason:

In Bank ofNova Scotia v. Freure Village on Clair Creek
(1996), 40 C.B.R. (3d) 274 (Ont. Gen. Div. [Commercial
List]), Blair J. (as he then was) dealt with a similar situation
in which the bank held security that permitted the
appointment of a private receiver or an application to court
to have a court appointed receiver. He summarized the legal
principles involved as follows:

10 The Court has the power to appoint a receiver or
receiver and manager where it is ‘just or convenient”
to do so: the Courts of Justice Act, R.S.O. 1990, c.
43, s. 101. In deciding whether or not to do so, it
must have regard to all of the circumstances but in
particular the nature of the property and the rights
and interests of all parties in relation thereto. The
fact that the moving party has a right under its
security to appoint a receiver is an important factor
to be considered but so, in such circumstances, is the
question of whether or not an appointment by the
Court is necessary to enable the receiver-manager to
carry out its work and duties more efficiently; see
generally Third Generation Realty Ltd. v. Twigg
(1991) 6 C.P.C. (3d) 366 at pages 372-
374 ;Confederation Trust Co. v. Den tbram
Developments Ltd. (1992), 9 C.P.C. (3d) 399; Royal
Trust Corp. ofCanada v. D. Q. Plaza Holdings Ltd.
(1984), 54 C.B.R. (N.S.) 18 at page 21. It is not
essential that the moving party, a secured creditor,
establish that it will suffer irreparable harm if a
receiver-manager is not appointed: Swiss Bank Corp.
(Canada) v. Odyssey Industries Inc.(1995), 30
C.B.R. (3d) 49.

7. In Kasten the court said the following:

13 Both parties agree that the factors that may be
considered in making a determination whether it is just
and convenient to appoint a Receiver are listed in a non-
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exhaustive manner in Paragon Capital Corp. v.
Merchants & Traders Assurance Co., 2002 ABQB 430
(Alta. Q.B.) at para 27, (2002), 316 A.R. 128 (Alta.
Q.B.) [Paragon Capital], citing from Frank Bennett,
Bennett on Receiverships, 2nd ed (Toronto: Thompson
Canada Ltd, 1995) at 130] to include:

a) whether irreparable harm might be caused if no
order were made, although it is not essential for a
creditor to establish irreparable harm if a receiver is
not appointed, particularly where the appointment of
a receiver is authorized by the security
documentation;

b) the risk to the security holder taking into
consideration the size of the debtors equity in the
assets and the need for protection or safeguarding of
the assets while litigation takes place;

c) the nature of the property;

d) the apprehended or actual waste of the debtor’s
assets;

e) the preservation and protection of the property
pending judicial resolution;

f) the balance of convenience to the parties;

g) the fact that the creditor has the right to appoint a
receiver under the documentation provided for the
loan;

h) the enforcement of rights under a security instrument
where the security-holder encounters or expects to
encounter difficulty with the debtor and others;

i) the principle that the appointment of a receiver is
extraordinary relief which should be granted
cautiously and sparingly;

j) the consideration of whether a court appointment is
necessary to enable the receiver to carry out its’
duties more efficiently;

k) the effect of the order upon the parties;

I) the conduct of the parties;
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m) the length of time that a receiver may be in place;

n) the cost to the parties;

o) the likelihood of maximizing return to the parties;

p) the goal of facilitating the duties of the receiver.

See also, Lindsey Estate v. Strategic Metals Corp., 2010
ABQB 242 (Alta. Q.B.) at para 32, affd 2010 ABCA
191 (Alta. C.A.); and Romspen Investment Corp. v.
Hargate Properties Inc., 2011 ABQB 759 (Alta. Q.B.) at
para 20.

[20] Consistent with my view that a CCAA applicant bears the burden of

establishing each of the requirements of appropriateness, good faith and due

diligence, I am of the view that an applicant under s. 243 of the BIA bears the burden

of satisfying the Court that it would be just and convenient to appoint a receiver in the

circumstances.

The Parties’ Positions in Brief

[21] Vortex’s position is that on a proper application of the legislative and

remedial purposes of the CCAA it is appropriate to issue an initial order and grant a

stay. It argues that putting Vortex into receivership is going to result in liquidation of

its assets and the end of its business with the resulting loss of employment for many

individuals as well as the loss of the other economic activity that Vortex generates in

its home community.

[22] Vortex says that the economic climate in the Western Canadian oil

industry is improving and it is expecting a substantial improvement in its cash flow.

It says it expects to soon secure additional business and that it is actively pursuing

promising refinancing opportunities. Thus it says it is appropriate that it be given an

opportunity to pursue such refinancing or a compromise with its creditors so as to
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avoid the social and economic costs of liquidation. It says that the security that

Affinity holds has a value significantly beyond the debt owed by it, and there will be

no real prejudice to Affinity by granting an initial order and granting a stay.

[23] Affinity says the proper and appropriate order in the circumstances is

the receivership order it seeks. It says that Vortex is insolvent, it has the contractual

right to appoint a receiver or seize and sell the rigs upon an event of default (which

both insolvency and failure to pay the debt owed are), it has already provided Vortex

with lengthy and significant accommodations and for good and sufficient cause it has

lost trust in Vortex. Affinity says Vortex has repeatedly failed to honour contractual

commitments made to Affinity in return for the deferrals granted and that the

evidence demonstrates that Vortex has not acted in good faith.

[24] Beyond these factors Affinity’s position is that, given the realities of the

oil industry and Vortex’s financial position, the business is unviable now and into the

foreseeable future. Over nearly 2 ‘/2 years Affinity has accepted deferral in payments

totalling some $4,500,000, but notwithstanding this accommodation Vortex has been

unable to generate cash flow that permitted it to cover its variable operating costs,

much less make a contribution to fixed costs. The application made by Vortex does

not contain even the germ of a reorganization plan that has any prospect of

succeeding. It relies on purported, but unverified, refinancing possibilities. Vortex has

had many months’ opportunity to obtain refinancing and has not been able to do so.

[25] Affinity says that continuing to operate the rigs without generating

revenue sufficient to cover the fixed costs (which includes repayment of the loans)

means the rigs will continue to depreciate and Affinity’s security position will be

eroded.
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[26] For all of these reasons it says to issue an initial order and grant a stay

of proceedings under the CCAA would be inappropriate and that is just and

convenient to appoint a receiver.

Analysis of Vortex’s Position that CCAA Relief is Appropriate

Evidentiary Concerns

[27] At paragraphs 20 to 22 of the Vortex Brief of Law counsel argues as

follows:

20. A stay of proceedings would fulfill the legislative objective of
the CCAA by permitting Vortex to carry on its business
operations during the reorganization process. The evidence in
support of this application clearly demonstrates that such an
order is appropriate in these circumstances:

(a) the industry within which Vortex operates is seasonal, and
Vortex’s Rigs are generally deployed from the month of
June onwards (Twietmeyer Affidavit, at para 18);

(b) as the industry itself is seasonal, so too is Vortex’s cash flow
(Twietmeyer Affidavit, at para 18);

(c) Vortex’s assets are worth significantly more than its debts
(Twietmeyer Affidavit, at paras 2 and 17);

(d) two of Vortex’s three Rigs are currently deployed and
operational for the 2017 season, one for Crescent Point
Energy Cop. (sic), which is one of Canada’s largest light and
medium oil producers, and the second Rig is currently in
operation for Aldon Oil Ltd. (Twietmeyer Affidavit, at para
19);

(e) Vortex’s general manager and sales consultant are currently
deploying significant efforts in order to secure a contract in
respect of its third Rig. The evidence before this court is that
these efforts have successfully generated new business for
Vortex, including its most recent contract with Aldon Oil
Ltd. Accordingly, and through these ongoing efforts, it is
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believed that it is highly likely that Vortex will secure a
contract for its third Rig (Twietmeyer Affidavit, at para 20);
and

(f) assuming all of the relief sought in this application is
granted, Vortex’s cash-flow projections indicate that, if DIP
Financing is approved, Vortex will have enough liquidity to
meet its cash flow needs through to the end of the 13-week
forecast period (Twietmeyer Affidavit, at para 61).

[28] It should be noted that for each of the points in paragraph 20 (a) to (f)

counsel references supporting evidence from affidavits of one Tina Twietmeyer. I

have concluded that it is not appropriate for me to rely on much of the affidavit

evidence of Tina Twietmeyer for the reasons that follow:

a. In paragraph 1 of her affidavit she describes herself as the

Administrative Director of Vortex without providing any

information or details as to what that job function involves and

how it would give her the personal knowledge she claims to have.

The evidence establishes she is not and has never been a corporate

director of Vortex.

b. Notwithstanding her statement that she has personal knowledge of

matters in question, on a close read of her affidavits it is apparent

much of her evidence is based on information and belief without

the basis for her information and belief being provided.

c. Rule 13-30 of The Queen’s Bench Rules requires that an affidavit

must be confined to facts within the personal knowledge of the

person swearing the affidavit except that on an interlocutory

application affidavit evidence based on information and belief is

permissible provided the basis for the claimed information and

belief is disclosed.
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d. Applying the test in Verlaan v Lang Estate, 2004 SKQB 376, that

an application is interlocutory where the decision in respect of it

given in one way would finally dispose of the matter but if given in

another way would allow the action to go on, I am of the opinion

that an application for an initial order and stay of proceedings

under the CCAA is not an interlocutory application. I fully

appreciate that if the initial order is granted a further application

approving a restructuring plan would be required. While the

current application may lie close to the tipping point between what

is a final application and an interlocutory application, it is my

conclusion that Vortex’s CCAJ4 application has more of the

characteristics of a final application than of an interlocutory

application and thus I find the application to not be an

interlocutory application. The result is that affidavit evidence

based on information and belief is not admissible and should not

be considered.

e. If I am ~ong in my conclusion that the application is not

interlocutory, then nonetheless, in various instances where

Ms. Twietmeyer is giving evidence based upon information and

belief for which the basis is not provided, the weight and reliability

to be given to much of her evidence cannot be assessed.

f. Beyond these concerns, the Rules applicable to affidavit evidence

do not permit opinion, argument, irrelevant matters or hearsay on

either an interlocutory or final application. Much of

Ms. Twietmeyer’s affidavit evidence consists of opinion, argument

and hearsay or irrelevant matters and thus should not be considered

on those grounds.
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g. An example of this is her evidence at paragraph 3 of her referenced

affidavit that “the economic climate in the Western Canadian oil

industry is improving. As a result, Vortex is experiencing

significant growth in its business and is expecting a substantial

improvement in its cash flow”. This evidence includes

inadmissible opinion, speculation and argument.

h. On the basis of all of the evidence, I conclude it is ~ong to say

that Vortex is experiencing significant growth. Rather it is limping

along drilling wells on a ‘~one-off’ basis as and ~1ien such

contracts come available. This work is done at depressed prices

that cover the variable costs of operation, if that, and the bulk of its

capacity is unused.

Ms. Twietmeyer is in no position to provide opinion evidence that

the economic climate in the Western Canadian oil industry is

improving, and her statement that Vortex is expecting a substantial

improvement in its cash flow can at best be viewed as her hope,

but in the context of affidavit evidence is inadmissible speculation.

[29] With reference to the points made in paragraph 20 of the Vortex Brief of

Law above:

The facts stated in paragraphs 20 (a) and (b) that the industry in

which Vortex operates and thus its cash flow is seasonal is of no or

little relevance. The fact that the oil well drilling industry cash

flow is seasonal is simply a fact of the business that should be

accommodated in the budgeting. The evidence establishes that

over a continuous 2 ‘/2 years this business has been unviable.
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ii. The statement at paragraph 20 (c) that Vortex’s assets are worth

significantly more that its debts is either or both inadmissible

hearsay evidence or inadmissible opinion evidence. Paragraph 17

of Ms. Twietmeyer’s affidavit indicated that an appraisal of the

equipment had been obtained valuing it at $17,146,000, but Vortex

has not filed this appraisal claiming confidentiality. This is not an

acceptable reason for not filing an appraisal relied upon. Where

appropriate, evidence with confidentiality concerns can be filed on

a basis that protects the confidentiality.

iii. Opinion evidence can only be given by an individual found to be

qualified to give such opinion evidence. To attempt to bootstrap

opinion evidence of value into the record in this way is an attempt

to introduce hearsay evidence. It denies Affinity any ability to test

the opinion evidence or respond. Opinion evidence of value should

be provided directly by the person expressing the opinion

accompanied by the details of qualifications and the opinion so as

to give the party opposite and this Court an opportunity to assess

its reliability.

iv. Given no evidence that establishes the expertise of the provider of

such appraisal and other evidence that the daily rates for drilling

rigs have declined from in excess of $16,000 per day to under

$7,000 per day and that only one out of three of Vortex’s rigs has

been operating on any regular basis gives significant basis to be

concerned about the reliability of such evidence.

v. Paragraph 20 (d) of the Vortex brief argues, based on paragraph 19

of the Twietmeyer affidavit, that two of Vortex’s three rigs are

operational for the 2017 season. This is misleading as to the true
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state of affairs. The current evidence, as of the date this matter was

heard, was that the second rig had drilled one well for Aldon, over

a period of approximately one week, and has since been idle.

While there may be two rigs which are in operating condition, the

relevant fact is that these two rigs are far from fully engaged.

vi. The argument advanced at paragraph 20(e) of the Vortex brief that

“it is believed that it is highly likely that Vortex will secure a

contract for its third Rig” is based on an expressed “belief” in

paragraph 20 of the Twietmeyer affidavit without Twietmeyer

having provided any basis for such belief other than reference to

efforts on the part of a Messrs. Geysen and Rae. If there is relevant

evidence on efforts and prospects for future work it should be

given by these individuals rather than in the second-hand, hearsay

manner here attempted. Reduced to its essence this is speculation

and argument, not evidence.

[30] An applicant seeking relief under the CCA4A should be placing before

the Court the best evidence available. Section 11.02(3) of the CCAA requires the

applicant to satisfy the Court that circumstances exist that make the order sought

appropriate. It is a concern to me that I have a number of affidavits from

Ms. Twietmeyer but no affidavit on this application from Mr. Geysen, who is the

President and General Manager of Vortex, and thus presumably the responsible

person within the company who has the requisite personal knowledge.

[31] Counsel for Vortex argues that I should have similar or enhanced

concerns with respect to the affidavit evidence filed on behalf of Affinity and says I

need to consider Ms. Spencer’s affidavits with great care. I do not find reason for

overall concern. While Ms. Spencer has expressed opinions or beliefs with regard to



-18-

the impact on the viability of Vortex given Mr. Big Eagle is no longer on the Board or

the Chief Executive Officer of Vortex, I have not relied on that evidence for the

decisions I have made.

[32] Ms. Spencer’s affidavits make it clear that she has had day-to-day

responsibility for administration of Affinity’s account relating to Vortex and that she

has conducted a detailed review of the books, records, files and correspondence of

Affinity relating to that account. To the extent to which she provides factual evidence

based upon the knowledge of the books, records, files and correspondence of Affinity,

I find the factual evidence provided by Ms. Spencer in her affidavits to be appropriate

and reliable. To the extent to which she engaged in measures of speculation, argument

or providing evidence that she did not have personal knowledge of, I have not relied

on such evidence.

ii. Good Faith Considerations in CCAA Applications

[33] I find on the basis of the evidence before me that there have been

elements of bad faith in Vortex’s dealings with Affinity. Vortex had, arising from

both the nature of their relationship and by virtue of express contractual provisions, an

obligation to provide complete and accurate financial information to Affinity and to

not hide or misrepresent matters relevant to their relationship. Good faith of the

applicant is a baseline consideration for a Court when considering CCAA applications.

[34] As of June 20, 2017, with Affinity’s receivership application before this

Court, but adjourned while the parties were negotiating a potential forbearance

agreement, Vortex represented to Radius Credit Union (a member of the Affinity

lending syndicate and independently providing an operating line of credit to Vortex) it

had no accounts payable. This it did by writing cheques purporting to pay various
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accounts payable, but then holding those cheques totalling some $235,548 and not

delivering them to the payees. This accounting fiction that accounts payable had been

paid was used by Vortex to access, under the Radius margining formula, some

$121,000 in operating credits that would not have been available had the facts been

accurately disclosed. I find this to be a breach of Vortex’s contractual covenants to

Affinity to provide honest and accurate financial information to Affinity

notwithstanding that the misrepresentation was made to Radius in the first instance.

Given the circumstances and Affinity’s concerns with respect to Vortex’s financial

position, this action was a failure to act in good faith. It only came to light by reason

of investigations by the Interim Receiver.

[35] In a June 30, 2016 revision to the Credit Agreement, ~4iich allowed

Vortex’s request to pay interest only from July through November, Vortex agreed that

any financial settlement with one Harvey Turcotte would be funded from outside

sources and not from Vortex’s cash flow. Notwithstanding this agreement, in

February of 2017 Vortex made a payment of $525,000 to Harvey Turcotte from its

cash flow in breach of this agreement. This fact was not disclosed by Vortex to

Affinity and only came to light by reason of investigations by the Interim Receiver.

This I find to be a failure on the part of Vortex to act in good faith.

iii. Is CCAA Relief Appropriate or the Appointment of a Receiver Just

and Convenient?

[36] On the basis of the totality of the evidence before me, I have concluded

that it is not appropriate to make an initial order nor grant a stay of proceedings as

requested by Vortex in its CCAA application. For reasons that overlap, I find it is just
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and convenient that a Receiver be appointed. I am assisted in these findings by the

information provided in the Interim Receiver’s reports. In particular I note the Interim

Receiver’s statements in his July 18, 2017 report, that:

a. Vortex is not contemplating any debt payment to be made to

Affinity during the period July 17, 2017 to September 24, 2017

(para. 39); and

b. “Vortex would not have been able to manage its cash flow needs

from ongoing operations without the injection of the July 7, 2017

payroll funded by the Interim Receiver.” (para. 41).

[37] Vortex bears the burden of satisfying me that the relief they seek is

appropriate in the circumstances. I am fully alive to the consequences that appointing

a receiver may have upon Vortex’s employees, unsecured creditors, shareholders and

business associates. However, the evidence satisfies me that:

a. The prospect of Vortex finding a lender to refinance it, at the level

required to satisfy all of the indebtedness to Affinity and other

creditors without significant equity injections by the shareholders,

is remote or non-existent.

b. The shareholders of Vortex have demonstrated over the last 2 V2

years that they are not pre~ared to invest further monies in Vortex.

While Vortex says it has interest from other lenders in refinancing

it, Vortex has chosen not to share with Affinity and the Court the

details of such refinancing proposals. In the circumstances I am

unable to give weight to suggestions that there are real prospects of

refinancing that do not involve either substantial v~ite-off of
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current indebtedness or the injection of significant additional

equity.

c. Vortex has long known that Affinity wanted additional capital

injection to the company. Vortex has, given the accommodations

Affinity provided over the last two years, had ample opportunity to

pursue alternate financing. At a minimum they have since May 1,

2017 had the knowledge that the need for alternate financing was

immediate.

d. Two years of financial statements of Vortex establishes that, given

the day rates for drilling rigs and the work available, it is unviable

at its current debt levels. To the extent Vortex has been able to

generate revenue, that revenue has barely covered, and during

some periods not covered, the variable costs of operating those

rigs, much less making a contribution to fixed costs. Vortex is

currently in breach of its statutory obligation to pay employee

withholdings to Canada Revenue Agency.

e. While Vortex argues that the economic prospects are improving,

there is no credible evidence provided to support that argument.

Rather the evidence is that since 2014 the day rate paid for drilling

rigs has been reduced to less than one half of their previous levels

and even at these rates Vortex is unable to find work that does

more than partially utilize its rigs.

f. Oil prices remain below $50.00 per barrel, and Vortex has

provided no evidence to support a conclusion that drill utilization

rates or daily charges can or will improve beyond the rates

experienced over the last 2 V2 years. No statistical evidence has
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been provided that establishes the number of rigs available in

Western Canada and their current utilization rates nor economic

forecasts or analysis that demonstrates that those utilization rates

or the presently available day rates for such rigs will increase.

g. If alternate or takeout financing is not available, then the only other

justification for an initial order and stay would be to provide time

to Vortex to negotiate a compromise agreement between Vortex

and its creditors, secured and unsecured. Affinity is the only

secured creditor, and it has made it clear that it is not prepared to

compromise its debts. Affinity cannot be criticized for such a

position. Indeed the members of Affinity would have good reason

to criticize Affinity management were they to compromise a debt

which it has reasonable prospects to fully recover.

h. Affinity’s position is that they have lost confidence in and no

longer trust Vortex. This position is reasonable given that Vortex

has repeatedly over the last two years failed to meet its

commitments to make balloon payments or to resume regular

payments coupled with the concerns with respect to Vortex’s good

faith discussed above.

While Vortex argues Affinity is not only fully secured, but has a

significant cushion of security such that Affinity would suffer no

prejudice by permitting Vortex to pursue CCAA relief, that

argument is but one of many considerations to weigh. It does not

weigh heavily given the absence of admissible and credible

evidence as to the value of Affinity’s security and my common

sense conclusion, given the utilization rates and day rates available
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to Vortex, that the present value of these rigs is a matter of

significant uncertainty.

j. Continued operation of the rigs carries with it the consequence that

to some greater or lesser extent the value of the rigs will continue

to physically depreciate independent from market forces related to

the depressed state of the Western Canadian oil industry or that

may result from the introduction of new technologies in drilling

rigs and practices.

k. If Vortex were granted CCAA protection, Affinity would

effectively bears the risks and costs associated with that action

since, with the exception of the relatively insignificant dollar

amount owed to unsecured creditors (some $193,000), Affinity is

the only creditor. If Vortex were given CCAA protection then,

under the usual DIP financing protocols of CCJ4I4 protection, costs

arising from the continuing operation of Vortex that are in excess

of its revenue, including the costs of the Monitor and its legal

counsel, will effectively be borne by the security Affinity holds.

The Pre-Filing Report of the Proposed Monitor contemplates

approval of up to $1,000,000 in DIP financing for the proposed 13-

week cash flow period which includes $500,000 in professional

fees. Such DIP financing would, of course, assume a super priority

position over the secured financing of Affinity. Thus the risks

associated with CCAA protection are effectively borne by Affinity

and the unsecured lenders if the security cushion suggested by

Vortex turns out not to exist.
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[38] The contractual agreement between Affinity and Vortex clearly

contemplated loans payable on demand, with specified principal and interest

payments before demand. Affinity has provided significant relief from the contractual

terms over a two-year period. In a practical sense, Affinity has already effectively

provided Vortex with much of the remedial opportunity contemplated by the CCAA.

Vortex has had the benefit of two years of debt repayment accommodations and

forbearance and the opportunity to seek alternate financing. During this period Vortex

has failed to honour undertakings it gave in exchange of the deferral relief provided.

Affinity is contractually entitled, following its demand, to either seize and sell the rigs

or to have a Receiver appointed. Having regard to the relevant factors I outlined in

paragraph 19 above, I conclude that it is just and convenient to appoint a Receiver as

sought by Affinity.

iv. Other Considerations

[39] Affinity argued that there was a concluded agreement in which Vortex

had agreed to consent to the appointment of a Receiver. Vortex disputes that such an

agreement was concluded and took exception to evidence Affinity wished to rely on

as being without prejudice communications. In light of the conclusions I have reached

above, I do not find it necessary to address these arguments and the related argument

relating to settlement privilege. My decision is made without regard to the evidence

and argument submitted surrounding these issues.

Conclusion



-25-

[40] For the reasons set forth above:

a. I dismiss Vortex’s application for relief under the CCAA.

b. I order that Deloitte Restructuring Inc. be appointed Receiver of

Vortex effective immediately.

c. I contemplate that the form of that order will be substantially in the

form of the draft order filed by counsel for Affinity on July 6,

2017. However, at the hearing of the applications counsel for

Affinity and Vortex asked that the final form of the order not be

settled until after counsel had reviewed my decision and had

discussion on the final form of order. I ask counsel to consult

promptly. If they are able to agree on the form of order they shall

file same for my approval. If they cannot agree on the form of the

order, a conference call with me shall be arranged to settle this

matter.

c. I approve the actions of the Interim Receiver since the date of

appointment as Interim Receiver to the termination of that order.

J.
B. SCHERMAN
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ENDORSEMENT

[1] The applicant, Meridian Credit Union Limited (“Meridian”) seeks an order pursuant to s.
243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (BIA) and s. 10 of the Courts
of Justice Act, R.S.0. 1990, c. C.43 (“CJA”), appointing BDO Canada Limited (“BDO”) as
receiver and manager over all property, assets and undertaking of the respondents, Okje Cho &
Family Enterprise Ltd. (“Okje”) and 2341567 Ontario Ltd. (“234”).

[2] 234 operates as franchisee a Hampton Inn by Hilton at 40 McPherson Drive in Napanee,
Ontario (the “Property”) which is owned by Okje. Paul OJ Cho and his wife Choon Bum Cho are
the principals and the officers and directors of both Okje and 234.

[3] Pursuant to a Credit Agreement dated September 20, 2018, Meridian authorized a non-
revolving loan to Okje to a maximum of $7,200,000, payable on demand. That agreement was
superseded by a Credit Agreement dated November 4, 2019 pursuant to which Meridian
authorized the following credit facilities, payable on demand:

a) A non-revolving loan to a maximum of $6,995,000 (Credit Facility 1); and

b) An installment loan to a maximum of $700,000 (Credit Facility 2).
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[4] In the spring of 2020, as a result COVID- 19 and the government restrictions, Okje
requested payment relief from its obligations under the 2019 Credit Agreement. Pursuant to
amending agreements dated April 8, 2020 and July 14, 2020, Meridian agreed to defer Okje’s
monthly principal and interest payments for three months and then a further two months. The
July 14, 2020 amending agreement also authorized a further credit facility to Okje, payable on
demand, to a maximum of $102,000 to capitalize the interest accrued pursuant to the April 8,
2020 amending agreement (Credit Facility 3).

C)
[5] Okje’s indebtedness under the Credit Facilities is secured by:

a) Personal guarantees and postponement of claims from the Chos of the loans under
Credit Facilities 1 & 2;

b) Guarantee and postponement of claim of Okje’s liabilities by 234;

c) General Security Agreements from both Okje and 234, registered under the
Personal Properly Security Act;

d) A collateral mortgage granted by Okje in favour of Meridian for $8,000,000
registered against the Property (the “Mortgage”);

[6] Okje is in default under the Credit Facilities. It has made no payments under Credit
Facility 1 since December 1,2020; made no payments on Credit Facility 2 since January 1, 2021
and failed to repay Credit Facility 3 by its maturity date, October 31, 2020.

[7] In addition, Okje and 234 were also in default under the Credit Agreement in respect of
the following arrears: property taxes for the Property totaling $135,350.18 as at October 6,2020;
non-resident tax of $102,386.14 as of July 29, 2020; GST/HST arrears for Okje of $8,904.29 as
at June 30, 2020; GST/HST arrears for 234 of $115,183.91 as at December 31, 2019.

[8] In October 2020, Okje made an application for a $1.4 million loan under the EDC
Business Credit Availability Program (“BCAP Loan”) through Meridian. The application was
declined by Meridian on December 8, 2020. Subsequently, Meridian and Okje attempted to
address the respondents’ defaults.

[9] On February 26, 2021, after a payment by Okje of past due amounts under Credit Facility
2 was returned due to “insufficient funds”, Meridian made a demand for payment upon Okje,
234 and the personal guarantors of the entire amount of the indebtedness under the Credit
Facilities, which at that date was $7,770,121.39. The indebtedness remains outstanding.

[10] The application was commenced on April 13, 2021 and returnable April 22, 2021 at
which time it was put over to May 11, 2021 to permit the respondents to file responding
materials. On May 11, 2021 it came before me. As part of their responding material, the
respondents filed an affidavit from Mr. Maneet Singh Gadhok (also known as Monty Singh), in
which he deposed that he had entered into an Agreement of Purchase and Sale with Okje dated
April 8, 2021, amended April 16, 2021, to purchase the Property for $8,000,000.00 (the
“Agreement”). The Agreement was conditional on, among other things, the approval of the
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terms of the Agreement by Mr. Singh’s solicitor and assumption by him of the Mortgage. As a
result of the amendment, the date for satisfying the conditions was May 17, 2021 and the closing
date was June 1,2021.

[11] Meridian’s position was that it was not prepared to consent to Mr. Singh assuming the
Mortgage. Further, and even if the Agreement as produced was completed, there would likely
still be money owing to it and to Okje and 234’s other creditors, some of whom have priority
over the Mortgage. In response, Okje and 234 took issue with the statement Meridian would not
assume the Mortgage and stated the Chos’ including their son, have indicated that they were
prepared to or have already listed their homes in Toronto for sale and there is sufficient equity to
pay off both Meridian and the outstanding creditors.

[12] In the circumstances, I granted a short adjournment to May 21, 2021 to enable Okje and
234 to firm up their plan to resolve their obligations. In so doing, I stated that prior to the return
date, the respondents must provide evidence concerning the status of the Agreement and
specifically whether the conditions in the Agreement had been fulfilled or waived such that the
Agreement was firm as well as evidence of the status of both the Chos and their son’s proposed
sales of their Toronto properties including whether the properties have been listed; the listing
price; the total amount of mortgages and other encumbrances on the properties and the expected
“net” proceeds that will be available.

[13] I further advised the parties that if I was satisfied on the return date that based on the
evidence, there was a realistic possibility that the respondents and the Chos could resolve their
obligations to Meridian and their other creditors, I would further adjourn the application for a
reasonable period to let that happen. For that to happen, however, the respondents must have a
concrete plan including a firm agreement of purchase and sale.

[14] Prior to the return on May 21, 2021, both parties filed further evidence concerning events
subsequent to May 11, 2021. Mr. Cho advised that the Agreement was “alive” and that it had
been further amended to reduce the purchase price of the Property to $7 million. The amended
Agreement contained a clause that the buyer agreed to lend $2 million to the seller for closing
the deal. Both parties agreed to “register this money” on the Chos’ personal residence. The
amended Agreement still contained the buyer’s lawyer’s approval condition but not the
assumption of the Mortgage. Finally, the time to satisfy conditions was extended to June 15,
2021 and the closing date to June 30, 2021.

[15] Mr. Cho further deposed that the $9 million (the new purchase price together with the $2
million loan) would be sufficient to pay off all the respondents’ liabilities. He further stated that
Okje had become aware of and submitted a loan application for $1 million to the Regional Relief
and Recovery Fund, a Federal programme to help small businesses and he anticipated that
funding would be distributed in 6 to 9 weeks-time. Finally, he provided evidence of listings of
both his personal residence ($6,990,000) and his son’s residence ($3.289 million).

[16] Meridian filed a further affidavit of Amber Waheed, a Commercial Credit Specialist and
the person responsible for managing the respondents’ loans. On May 18, 2021, Ms. Waheed had
a telephone discussion with Mr. Singh during which he advised he had not yet retained legal
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counsel; the removal of the condition requiring the assumption of Meridian’s mortgage was an
error and that he still required the condition to be included; although he’d been in touch with the
franchisor, he had not received its approval to take over the hotel; his understanding was that
Okje currently owed the franchisor between a $100,000 and $150,000 in outstanding franchise
fees; in respect of the $2 million loan, he said Meridian would receive approximately $1 million
and the balance would be used for priority and trade payables although he could not provide any
details of the timing or the amounts owing.

[17] Following the above discussion with Mr. Singh, he retained a lawyer and discussions
took place between Mr. Singh and Meridian, but no agreement was reached.

[18] Mr. Cho filed a further brief affidavit taking issue with Ms. Waheed’s statement that Mr.
Singh had said that the deletion of the condition requiring the assumption of the Meridian
mortgage was an “error”. Mr. Cho said that the condition was specifically discussed and deleted,
and that Mr. Singh communicated to him that he could finance the acquisition of the hotel.

[19] Both s. 243(1) of the BIA and s. 101 of the CJA provide that the court may appoint a
receiver if it considers it to be just or convenient to do so.

[20] In determining whether it is just or convenient, the court must have regard to all of the
circumstances of the case including the nature of the property, the rights and interests of the
parties to the property, whether the lender’s security is at risk of deteriorating, whether there is a
need to stabilize and preserve the business, whether there is a loss of confidence in the debtor’s
management and the positions and interests of other creditors. See: Confederation L~fe Insurance
Co. v. Double YHoldings Inc., 1991 CarswellOnt 1511 (Ont. S.C.J. (Commercial List) at para.
20; BCIMC Construction Fund Corporation et al. v. The Clover on Yonge Inc., 2020 ONSC
1953.

[21] Further, while the appointment of a receiver is considered an extraordinary remedy, in
circumstances such as in this case, where the Credit Agreement, the Okje and 234 General
Security Agreements and the Mortgage all provide that Meridian is entitled to appoint a receiver
and manager in the event of a default, as Meridian’s right to the appointment of a receiver is
derived from a private contract, the appointment of a receiver cannot be considered an
extraordinary remedy. See: Business Development Bank of Canada v. 2197333 Ontario Inc.,
2012 ONSC 965; BCIMC Construction Fund, at para. 43.

[22] Meridian submits that is just and convenient to appoint a receiver in this case. The
respondents are clearly in default of the Credit Agreement. They are insolvent and have
presented no clear path to resolve their obligations. There is no assurance the Agreement will be
completed and even if it is, the respondents, by their actions, concede that more money will be
required to pay out Meridian and the other ranking creditors, the source of which is also tenuous.
Meanwhile, the longer the delay, the more its security is in jeopardy and at risk of eroding.
Meridian has lost confidence in Okje’s management and the appointment of a receiver will bring
stability to the business and permit an orderly resolution of the issues.
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[23] The respondents submit that a receivership would not be just or convenient. It would
result in a substantial reduction in the value of the hotel and add substantial unnecessary expense
to the process of finding a purchaser. It would also lead to the termination of 234’s franchise
pursuant to the franchise agreement. The respondents submit that they ought to be provided a fair
opportunity to rectify any defaults and to sell their assets in an orderly manner.

[24] The respondents also raise issues of misrepresentation and bad faith conduct on the part
of Meridian in relation to its handling of Okje’s application for BCAP Loan in October 2020 and
Meridian’s subsequent decline of the application. They have commenced an action against
Meridian and submit, given the factual issues in dispute, the application should be converted to
an action.

[25] Finally, the respondents rely on the Agreement together with their actions in attempting
to liquidate their assets to demonstrate that they have a plan which they are executing to enable
them to pay off Meridian and their other creditors. They also point to their recent application for
$1 million in funding to the Regional Relief and Recovery Fund.

[26] In my view, based on all the evidence, I am satisfied the appointment of a receiver is
justified in this case.

[27] There is no issue that the loans are in default and have been for some time. The amount
involved is substantial. The respondents essentially seek an opportunity to either bring the loans
into good standing or sell the Property and business and repay Meridian and their other creditors.
The evidence of how they intend to do that however does not in my view establish that to be a
realistic possibility.

[28] The Agreement, which has been amended twice, is far from firm. There is also evidence
that the parties may have a disagreement over whether there is a condition regarding Mr. Singh’s
assumption of the Mortgage. The further $2 million loan from Mr. Singh and/or the sale of the
residences are also far from firm. The former is not documented and is to be secured by a
mortgage on the Chos’ residence which is for sale. Nor is there evidence of the encumbrances on
the residences or what the net proceeds from the proposed sales would be should they occur.

[29] There is also no evidence that Okje’s recent application for funding from Regional Relief
and Recovery Fund will solve the respondents’ issues. Even if approved, funding is still 6-9
weeks away and will not resolve their issues with Meridian or with the other creditors.

[30] There is also no evidence on the financial status of the hotel, including its recent cash
flow and liabilities. As part of its disclosure for the BCAP Loan in the fall of 2020, Okje noted
cash shortfalls of $622,593 for 2020 and projected $923,437 for 2021. That was before the
province wide stay at home order in March of this year which has impacted all small businesses.
Mr. Singh’s information that there are substantial franchise fees in arrears is also troubling. In
my view, in the circumstances, a receiver is required to stabilize and preserve the business.

[31] I also not satisfied that the application should be converted to an action or that Meridian’s
actions in respect of declining the BCAP Loan should impact on this application. The
documentary evidence does not come close to establishing that Meridian made any
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misrepresentations to the respondents concerning the availability of the BCAP Loan or its
actions in declining it. The respondents were aware at all times that approval of the loan was
subject to the approval of Meridian’s credit department, which was not forthcoming for reasons
which were communicated to the respondents.

[32] For the above reasons, BDO is appointed as receiver and manager over all property,
assets and undertaking of Okje and 234.

[33] I am not prepared at this stage to authorize BDO to assign the respondents into
bankruptcy. Such a request is premature in my view.

[34] Nor do I consider that the Agreement should be sealed. There is no evidence that it was
obtained based on a formal sale process or that the proposed purchase price has any relation to
the actual market value of the Property. In the circumstances, it should have no impact on the
value of the Property.

[35] A receivership order, substantially in the form of the Commercial List order shall issue.

L.A. Pattillo J.

Released: May 25, 2021.
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KOEHNEN J.

Overview

[1] This proceeding involves competing applications for the appointment of a receiver and
manager pursuant to subsection 243(1) the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,
as amended and section 101 of the Courts ofJustice Act, R.S.O. 1990, c. C-43, as amended and
an application for protection under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c.
C-36, as amended.

[2] The hearing was held by telephone conference call due to the COVID- 19 emergency on
Friday, March 27, 2020. The hearing was held in accordance with: (a) the Notice to the
Profession issued by Chief Justice Morawetz on March 15, 2020; and (b) the “Changes to
Commercial List operations in light of COVID-19” developed by the Commercial List judges in
consultation with the Commercial List Users Committee. The teleconference line was one
provided by the Ontario Superior Court of Justice. Materials were sent to me by email before the
hearing.

[3] At the end of the hearing I advised counsel that I would dismiss the CCAA application
and grant the receivership application with reasons to follow. These are my reasons. I have
issued two sets of reasons, a sealed confidential set of reasons and a public set of reasons. The
public reasons contains all of the information in the confidential reasons except certain figures
which have been redacted.

[4] In short, after considering the various factors that all sides brought to my attention, it
struck me that a receivership was clearly the preferable route to take. Secured creditors with a
blocking position to any plan objected to a CCAA proceeding. They had valid grounds for doing
so. They had first mortgages in land, there was no concrete proposal at hand to have them paid
out. The mortgagees had made demand on February 20. Demand was prompted by findings of
financial irregularity within the debtors. The debtors had agreed to give the mortgagees
receivership rights in the lending agreements they signed. Approving a CCAA proceeding
would force lenders to continue to be bound to debtors in whom they no longer had any
confidence by reason of the debtors’ absence of transparency and forthrightness in its dealings
with the lender. There was no evidence that a CCAA proceeding would have a material impact
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on safeguarding jobs nor was there any evidence that it would materially safeguard the interests
of other creditors more so than a receivership would.

A. The Parties

[5] The Receivership Applicants, BCIMC Construction Fund Corporation and BCIMC
Specialty Fund Corporation are affiliates of the British Columbia Investment Management
Corporation and help manage the pensions of over 500,000 British Columbia public servants.

[6] The receivership applicant Otera Capital Inc. is a subsidiary of the Caisse de Dépôt et
Placement du Québec and is one of Canada’s largest real estate lenders. For ease of reference I
will refer to all three applicants as the Receivership Applicants.

[7] The Receivership Applicants asked me to appoint PricewaterhouseCoopers Inc. as
receiver and manager over all of the undertakings, properties and assets of three residential
condominium construction projects known as The Clover, Halo and 33 Yorkville.

[8] The BCIMC parties have advanced loans on all three projects. Otera has advanced loans
only on 33 Yorkville where it has shared advances equally with the BCIMC parties.

[9] The Debtors are special-purpose, project-level entities for the development of each of the
three projects.

[10] Each of the three projects is affiliated with The Cresford Group, which owns each project
through individual, single asset, special purpose corporations. Cresford is a significant developer
and builder of residential condominiums in the Toronto area.

[11] Clover and Halo object to the receivership application and have brought their own
application to seek protection under the CCAA. The Yorkville project seeks to adjourn the
receivership application in respect of it. The parties in the proceeding of each project are the.
corporate general partner and the corporate limited partnership entity.

(a) The Clover Project

[12] The Clover project is located at 595 Yonge St., north of Wellesley St. in Toronto. It is
comprised of two towers; one 44 storeys, the other 18 storeys containing a total of 522
residential units. The Clover project is the most advanced of the three projects. Construction is
well underway with the higher floors now under construction.

[13] The Clover Commitment Letter from the Receivership Applicants provides for two non
revolving construction loans in amounts of $172,616,007 and $37,450,668 and a non-revolving
letter of credit facility of up to $3,000,000.

[14] As of March 2, 2020, the Receivership Applicants had advanced $107,668,017.82 under
the Clover Facilities. In addition, $3,000,000 in letters of credit have been extended. The
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Receivership Applicants also extended a mezzanine mortgage on Clover, with $34,035,878.69 in
principal outstanding.

[15] The obligations are secured by, among other things, a first-ranking security interest in
substantially all of the property, assets and undertaking of the Clover Debtors, and by registered
first-ranking and third-ranking charges/mortgages in respect of real property.

[16] There are 499 purchasers of units in Clover who have paid a total of approximately $49
million in deposits.

(b) The Halo Project

[17] The Halo project is located at 480 Yonge St. south of Wellesley St. in Toronto. It calls
for a 39-storey tower with 413 residential units set-back from the street to accommodate a
historic clock tower. Halo is in early stages of construction.

[18] The Halo Commitment Letter provides for two non-revolving construction loans in
amounts of $156,850,7747 and $29,292,804, respectively, and a non-revolving letter of credit
facility in the amount of up to $2,000,000.

[19] As of March 2, 2020, the Receivership Applicants have advanced $47,429,211.83 in
principal. In addition, $1,500,000 in letters of credit have been extended. The Receivership
Applicants have also extended a mezzanine mortgage on the Halo project, with $25,725,159.27
in principal outstanding.

[20] The obligations are secured by, among other things, a first-ranking security interest in
substantially all of the property, assets and undertaking of the Halo Debtors, and by registered
first-ranking and third-ranking charges/mortgages in respect of real property.

[21] There are 388 purchasers of units in Halo who have paid a total of approximately $43
million in deposits.

(c) The Yorkville Project

[22] The Yorkville project is located at 33 Yorkville Ave between Bay and Yonge Streets in
Toronto. Current plans call for one 43 and one 69 storey tower with 1,079 residential units and
an eight storey podium. Excavation began in 2019 but no construction of the towers has begun.

[23] The Yorkville Commitment Letter provides for a non-revolving construction loan and a
non-revolving letter of credit in amounts of up to $571,300,000 and $83,000,000, respectively.

[24] As of March 2, 2020, the Receivership Applicants had advanced $122,432,764.85 under
the Facilities. In addition, $79,592,744.24 in letters of credit have been extended.
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[25] The obligations are secured by, among other things, a first-ranking security interest in
substantially all of the property, assets and undertaking of the Yorkville Debtors, and by
registered first-ranking charges/mortgages in respect of real property.

[26] There are 918 purchasers of units in Yorkville who have paid a total of approximately
$160 million in deposits.

[27] There are three other major secured creditors on the projects. Aviva Insurance Company
of Canada has second and fourth priority mortgages. KingSett Capital Inc. has third ranking
mortgages. Construction lien holders have liens of approximately $38,000,000 registered against
the properties.

B. Deterioration of the Relationship

[28] In January 2020, the Receivership Applicants became aware of a statement of claim
issued by Maria Athanasoulis against the Cresford Group. Ms. Athanasoulis was a former
officer of Cresford who made allegations of financial irregularities within the Debtors. As a
result, the Receivership Applicants appointed PWC and Altus Group Limited to investigate.
Altus is a well-known quantity surveyor and cost consultant. The results of the investigation
raised three issues showing a lack of transparency and forthrightness by the Debtors which led
the Receivership Applicants to lose all confidence in the Debtors and which led the Receivership
Applicants to conclude they no longer wanted anything to do with the projects.

[29] First, at the outset of the lending relationship, Cresford was required to inject equity into
each project. It was important for the Receivership Applicants that Cresford had “skin in the
game” in order to align Cresford’s interests with those of the lenders.

[30] Instead of injecting its own funds, Cresford borrowed money at over 16% interest from a
third party and used that loan as “equity” in the project. Cresford then used advances from the
Receivership Applicants to pay for the 16% interest on its “equity”. Approximately $1 0.668
million of the lenders’ funds have been diverted from the three projects to service the interest on
Cresford’ s “equity”.

[31] Second, the projects have maintained two sets of books. A first set of accounting records
shows costs that were consistent with the construction budget which had been presented to the
lenders. Those records were used to obtain continued advances on the lending facilities. A
second set of books records increases over the approved construction budgets. Approximately $
X of increased costs were hidden in this manner.

[32] In furtherance of the two sets of books, the Debtors had certain suppliers issue two
invoices for the same supply. The first invoice was consistent with the approved construction
budget. It was recorded in the accounting records that were available to the lenders and which
showed costs in accordance with the budget. The second invoice from the supplier was for the
amount by which the supply exceeded the construction budget. The second invoice was
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recorded on the second accounting ledger kept for each project and was not disclosed to the
lenders.

[33] Third, to help further hide increased costs, the Debtors sold units to suppliers at
substantial discounts to their listing prices. Over $ X in discounted sales fall into this category.

[34] The agreements between the Receivership Applicants and the Debtors require the
Debtors to inform the Receivership Applicants of any cost overruns, seek consent for material
changes, always maintain sufficient financing to complete the projects and to fund any cost
overruns with equity. The Debtors failed to do so.

[35] Cost overruns on the three projects come to more than $ X above the lender approved
budget. The average rate of increase on each of the three projects is X %. Of those increases,
approximately $ X were construction costs that were hidden from the lenders. The amount
hidden on Clover was $ X; on Halo $ X and on 33 Yorkville, $ X.

[36] Although the Debtors dispute the precise amounts by which the projects are overbudget
and take issue with what they say is an overly conservative approach by PWC, the Debtors’
numbers would not change the economic viability of the projects. By way of example, PWC
says 33 Yorkville is $ X over budget. The Debtors say PWC’s number is overstated by $ X.
Even if I assume the Debtors are correct, it would mean the Yorkville Project is over budget by $
X. All three Debtors agree that their projects are economically unviable. The only way to make
the projects viable is to disclaim all of the agreements of purchase and sale for the condominium
units and to sell the units anew at prices higher than those at which they were originally sold.

[37] In addition to the foregoing breaches, approximately $3.5 million in interest payments to
the Receivership Applicants are overdue.

[38] On February 20, 2020, the Applicants made demand on the Debtors and sent notices
under section 244 of the BIA giving notice of the Receivership Applicants’ intention to enforce
against security.

[39] The receivership application first came before me on March 2, 2020. The Debtors asked
me to adjourn to enable them to respond to the allegations. At the time, Debtors’ counsel
suggested the allegations were questionable because the Receivership Applicants had attached
the Athanasoulis statement of claim but had not attached the Cresford statement of defence. I
adjourned the hearing to March 27, 2020 but indicated that the new hearing date was
peremptory.

[40] Although the Debtors have had more than three weeks to respond to the allegations of the
improper financial practices that led the Receivership Applicants to lose confidence in them, the
Debtors have failed to do so. The Debtors do not deny the allegations. They do not explain
them. They do not suggest they were the conduct of a rogue employee. They do not state that
the irregularities were unknown to senior management. They remain completely silent about the
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allegations. In these circumstances I can only assume that the allegations are true and were, at
all material times, known to and accepted by senior management.

[41] In referring here to allegations of financial irregularity I am not referring to the
allegations contained in Ms. Athanasoulis’ statement of claim. I have not even read the
statement of claim because it is of no evidentiary worth. Instead, I rely on the affidavits filed by
the Receivership Applicants and on the pre-filing reports of PWC. Those materials have
evidentiary value and have not been refuted. The allegations in Ms. Athanasoulis’ statement of
claim form the subject of a separate proceeding. Nothing in these reasons is intended to make
any evidentiary findings in that action. The purpose of these reasons is solely to choose between
a receivership or a CCAA proceeding based on the evidence before me on these applications.

C. The Prima Facie Right to a Receivership

[42] A receiver may be appointed where it is just and convenient equitable to do so.

[43] Although receivership is generally considered to be an extraordinary remedy, there is
ample authority for the proposition that its extraordinary nature is significantly reduced when
dealing with a secured creditor who has the right to a receivership under its security
arrangements. See for example: RMB Australia Holdings Limited v. Seafleld Resources Ltd.,
2014 ONSC 5205 (Commercial List), paras. 28-29; Elleway Acquisitions Ltd. v. Cruise
Professionals Ltd., 2013 ONSC 6866 atpara. 27.

[44] The relief becomes even less extraordinary when dealing with a default under a
mortgage: Confederation L~fe Insurance Co. v. Double YHoldings Inc., 1991 CarswellOnt 1511
(Ont. S.C.J.(Commercial List) at para. 20.

[45] In Confederation ~ at paras. 19-24 Farley J. set out four additional factors the court
may consider in determining whether it is just and convenient to appoint a receiver:

(a) The lenders’ security is at risk of deteriorating;

(b) There is a need to stabilize and preserve the debtors’ business;

(c) Loss of confidence in the debtors’ management;

(d) Positions and interests of other creditors.

[46] All four factors apply here.

[47] Security at risk of deteriorating: There is no doubt that the lenders’ security is at risk
of deteriorating. All three projects are overbudget. The Debtors acknowledge that the projects
are economically unviable in light of the proceeds generated by the agreements of purchase and
sale. Work has stopped on the projects. Trades are not being paid. Over $38,000,000 in
construction liens have been registered since March 2. $3.5 million of interest is overdue. The
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lenders are concerned about the risk of further deterioration as a result of liquidity problems that
they fear may arise because of the Covid 19 emergency. These various factors make it necessary
to gain control of the projects quickly.

[48] The need to stabilize the business: The Debtors agree that there is a need to stabilize
the business. The only difference in this regard is whether it should be stabilized through a
receivership or a CCAA proceeding.

[491 Loss of confidence in management: Given the length of time during which the financial
irregularities have persisted, the deliberate, proactive nature of those irregularities and the
deliberate efforts to hide the irregularities, the Receivership Applicants have a legitimate basis
for a lack of confidence in management.

[50] Position and interests of other creditors: No other creditor has opposed the
receivership application. Kingsett supports the receivership. Aviva has no preference between
receivership or CCAA. Two lawyers appeared for limited partners in Yorkville. Mr. Mattalo
supported the CCAA application. Ms. Roy was agnostic between the two but submitted that
more time should be allowed for a transaction to materialize on the Yorkville project.

[51] In the circumstances, the Receivership Applicants have established a primafacie right to
a receivership. The issue is which of a receivership or a CCAA proceeding is preferable.

D. The Debtors’ Proposal

[52] The Debtors ask me to afford Clover and Halo CCAA protection and to adjourn the
receivership application with respect to 33 Yorkville.

[53] The Debtors propose to sell the shares in the special purpose corporations that own the
Clover and Halo projects to Concord Group Developments, one of Canada’s leading developers
of residential condominiums. It has developed over 150 condominium towers with over 39,000
units in Canada. It currently has more than 50 development projects in various stages of
planning and development in Canada, the United States and the United Kingdom.

[54] The share sale to Concord would close on payment of one dollar. An additional
$38,000,000 would be paid to a Cresford related person or entity upon completion of the
following:

(a) Court approval of CCAA protection for Clover and Halo.

(b) Court approval of the disclaimer of existing condominium unit purchase contracts
for Clover and Halo

(c) Completion of construction financing either with the existing lenders or new
lenders.
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[55] As part of the CCAA process Concord states that it will

(a) provide $20,000,000 of debtor-in-possession financing at a rate of 5%.
$7,000,000 would be advanced during the first 10 days.

(b) Negotiate the resolution of creditors’ claims.

(c) Offer unit purchasers a right of first refusal to re-purchase their units at “a
discount to current market value.”

[56] The Receivership Applicants oppose the CCAA application. They have indicated that
they will not provide construction financing to Concord. They simply want their money paid and
want nothing further to do with the project.

[57] With respect to Yorkville, the Debtor concedes there is nothing as far as advanced there
is with Clover and Halo but points to a letter of intent for the purchase of the Yorkville property.

[58] Counsel for the purchaser under the letter of intent appeared on the application and
produced a letter it had sent to the Debtor indicating that the letter of intent had expired on its
terms but that the purchaser remains interested in pursuing a transaction. That purchaser is
indifferent about whether they pursue the transaction through a receivership or a CCAA
proceeding.

[59] I decline to grant the adjournment with respect to the Yorkville project. I indicated on
March 2 that the March 27 date would be peremptory. I have been given no reason to depart
from that direction. Even if there were a CCAA application with respect to the Yorkville project
similar to the one for Clover and Halo, I would nevertheless appoint a receiver manager for the
same reasons that I have decided to appoint a receiver manager for Clover and Halo.

E. Receivership or CCAA?

[60] In choosing between a receivership or a CCAA process, I must balance the competing
interests of the various stakeholders to determine which process is more appropriate: Romspen
Investment C’orp. v. 6711162 Canada Inc., 2014 ONSC 2781 atpara. 61.

[61] The factors addressed in argument relevant to this exercise were as follows:

(a) Payment of the Receivership Applicants

(b) Reputational damage

(c) Preservation of employment

(d) Speed of the process
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(e) Protection of all stakeholders

(f) Cost

(g) Nature of the business

(a) Payment of the Receivership Applicants

[62] During the adjournment hearing on March 2, 2020 there was discussion about the
desirability of ending the entire dispute by having the Receivership Applicants paid out. The
Debtors submit that their proposal does so and is equivalent to having “Pulled a rabbit out of the
hat.” Unfortunately, I cannot agree.

[63] It was abundantly clear as of February 20, 2020 that the Debtors needed new financing
when the Receivership Applicants demanded payment on their loans. As a practical matter it
was clear before February 20 that the Debtors needed new financing. As soon as allegations of
financial wrongdoing arose, the Debtors would have known that they had engaged in conduct
that would likely lead a lender to terminate its relationship with them.

[64] Despite the assertion that the Debtors have “pulled a rabbit out of the hat,” the CCAA
proposal does not address the Receivership Applicants’ concerns. The Receivership Applicants
want their money back. What is currently on the table is a purchase agreement with Concord
that is close to completion. The Debtors and Concord say it should have been completed on
March 26, 2020 but was delayed because of a number of what they describe as “technical
issues”. Regardless of what the issues are, there is no enforceable agreement on the table
although there may be in the near future.

[65] Even if that enforceable agreement materializes, it would not give the Receivership
Applicants what they want. There is still no financing in place. Concord admits that it needs
construction financing from either the existing lenders or new lenders. The Receivership
Applicants will not provide financing.

[66] The Debtors point to a comfort letter from HSBC dated March 25, 2020 as evidence that
Concord can obtain financing without difficulty. A closer read of that letter provides little
comfort. On the one hand the letter states:

We wish to confirm that Concord possesses significant capital,
liquidity and credit lines, and is considered highly credit worthy,
with consistent access to debt capital markets in order to facilitate
large asset acquisitions and development projects.

[67] As the applicants point out however, Concord is not prepared to make any of its
“significant capital liquidity and credit lines” available to pay out the Receivership Applicants.
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Concord is not the buyer of the two projects. The existing sole purpose entities remain the owner
of the projects. Concord is simply the new shareholder. It assumes no other liabilities.

[68] Finally, the HSBC letter goes on to state:

In light of current market and economic conditions surrounding the
COVID-19 health crisis, we are unable to comment specifically on
financing aspects regarding the subject development projects at
this time.

[69] From the perspective of the Receivership Applicants, this is the very problem. Far from
pulling a rabbit out of the hat, the Debtors proposal would keep the Receivership Applicants in
projects that, at least on the face of the HSBC letter, are currently not capable of obtaining new
financing. In those circumstances one can readily expect that any new financing may well be
conditional on the Receivership Applicants taking a discount on their debt or being forced to
continue financing to avoid such a discount. Concord has not undertaken that the Receivership
Applicants will be paid out without discount in any new financing.

[70] I intend no criticism of Concord by these comments. I would not expect them to make
their own capital or liquidity available to the project. The whole point of financing through
project specific entities is to insulate the assets of a larger group from the risks of a particular
project. It is readily understandable and commercially reasonable that Concord would pursue
that objective.

[71] At the same time, however, the Receivership Applicants should not necessarily be
compelled to remain in the project either permanently or temporarily while they wait for a
project specific company to obtain new financing without the Receivership Applicants having
any control of the process. Forcing the Receivership Applicants to remain without control of the
process is even more unfair when the contracts to which the Debtors agreed give the
Receivership Applicants a right to control the process through a receivership.

(b) Reputational Damage

[72] The Debtors submit that a CCAA process is preferable to a receivership because it would
cause less reputational damage to Cresford. In the circumstances of this case, that is irrelevant.
Any reputational damage to Cresford is of its own making.

[73] One may well have sympathy for a debtor who is caught up in a cycle of increasing
construction costs in Toronto’s heated construction market. One has less sympathy for a debtor
who hides those costs from lenders instead of being transparent and searching for a solution.
One has even less sympathy for a debtor who from the outset of the relationship has misled a
lender about the nature of the debtor’s equity injection and one who uses $10.6 million of the
lender’s money to fund the interest on the debtor’s equity injection. The Receivership
Applicants lent money for construction costs. They did not lend money to finance the Debtor’s
equity injection.
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[74] This is a situation where a debtor has acted in a manner which charitably would be
described as lacking in transparency from the inception of its relationship with the creditor. The
Debtors took a series of proactive steps to hide information from a creditor over a prolonged
period.

[75] In those circumstances any reputational damage is of the Debtors’ own making. The
lenders should not now be required to incur even more risk in order to protect the Debtors’
reputation.

[76] The Debtors note that there are many examples of CCAA applications involving Debtors
who have engaged in wrongdoing such as Hollinger, YBM, Phillips Services and Enron. I am in
no way suggesting that the presence of wrongdoing within a corporation automatically precludes
a CCAA application. In many cases it is the presence of wrongdoing that demands and justifies
a CCAA application. Whether wrongdoing affects the decision to afford CCAA protection
depends on balancing the circumstances before the court in each case.

(c) Preservation of Employment

[77] The Debtors submit that a CCAA process will preserve jobs. They note that Cresford
employs approximately 75 people. While CCAA proceedings often preserve jobs, the evidence
before me does not support that assertion in this case.

[78] There is no evidence before me about how many of Cresford’s 75 employees are devoted
exclusively to the projects in issue nor is there any evidence about how many, if any, of those
employees will lose their jobs as a result of a receivership. The CCAA proposal is one in which
two of the three projects will be owned by Concord. Concord presumably has its own employees
who would run the projects. As a result, any job losses within Cresford as a result of a
receivership would likely also follow as a result of any sale in the CCAA proceeding. If, on the
other hand, that is not the case because there is an arrangement with Concord to continue to use
Cresford management, that would only exacerbate the problem from the perspective of the
Receivership Applicants. It would mean that their debt remains in place for the foreseeable
future and that the project would continue to be administered by the very people who engaged in
the financial wrongdoing that created the problem in the first place.

[79] The situation with Yorkville is similar. While the Yorkville project is not being acquired
by Concord, there are efforts underway to sell it as well.

[80] The vast majority of the jobs associated with the three projects are construction jobs.
Construction personnel are not employed by the Debtors or Cresford but are employed by arms
length contractors that the Debtors have retained to build the projects. Construction contractors
will be needed to complete the projects whether a new owner acquires through a receivership or
through a CCAA proceeding. At the moment, construction on the projects is halted in any event
because of the Covid 19 emergency and lack of financing.
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[81] As a result of the foregoing, I do not see any marked difference between a receivership
and a CCAA proceeding with respect to either immediate or long term employment.

(d) Speed of the Process

[82] The Debtors submit that the CCAA is faster than a receivership.

[83] During argument, the Debtor’s and Concord’s counsel described the steps in a CCAA
proceeding. They struck me as fairly long and involved.

[84] In all likelihood, the first step in a CCAA proceeding would be to disclaim the sales of
condominium units and to re-sell the units. This is the case because any construction financer
would probably want to see a certain percentage of units sold before committing to financing.

[85] It will also require a process to negotiate with over 1800 purchasers (887 in the Clover
and Halo projects) for new agreements or a process to sell the units to new purchasers. Each of
the disclaimer and the approval of new agreements of purchase and sale will require a hearing
and a court order. Even if there are no appeals from such orders, that process will take time.

[86] If Cresford and Concord can make arrangements to address the interests of secured
creditors more quickly than the receivership takes, it can apply to the court to end the
receivership.

(e) Protection of all Stakeholders

[87] The Debtors submit that their CCAA application will protect all stakeholders. The only
stakeholder that I see being protected in the CCAA proceeding is Cresford as an equity
stakeholder. It will receive $38,000,000 in a transaction beyond the scrutiny of the court. The
condominium purchasers will lose their contracts. The employees will be replaced by Concord
employees. The construction employees will not have jobs until new financing has been
arranged. The creditors will be left to negotiate the best outcome they can in a CCAA
proceeding. The only difference is that in a receivership Cresford will not necessarily receive
$38,000,000 in cash.

[88] There has been no explanation in the materials before me to justify the receipt of
$38,000,000 in cash by an equity holder when creditors like unitholders are certain to have to
compromise their rights.

[89] In my view, it would be preferable to have a receiver acting as an officer of the court who
can act without being hamstrung by closing a transaction that favours equity over creditors. This
is all the more so because a receivership does not preclude the Concord transaction provided the
Debtors and Concord can deal with secured creditors in a manner that is satisfactory to them or is
at a minimum reasonable in the eyes of the court. If such a transaction is available, the Debtors
and Concord can come before me at any time to present it. That transaction must however be
concrete, not aspirational.
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[90] Although the Debtors and Concord submit that their CCAA proposal would, after the
agreements of purchase and sale have been disclaimed, allow former purchasers the opportunity
to repurchase the units at a discount to current market value, that is a fairly vague commitment.
Both the concepts of “discount” and of “current market value” are subject to considerable
elasticity. They are not sufficiently concrete to lead me to prefer a CCAA proceeding over a
receivership.

(1) Costs

[91] The Debtors submit that a CCAA proceeding will be less expensive than a receivership
because Concord can manage the project less expensively than can PWC. PWC will incur
significant fees that will prime other interests. While not stated explicitly, the implicit
suggestion is that Concord will not charge fees. There is, however, a significant risk that
Concord will charge internal management fees. There is no undertaking from Concord not to do
so. Charging management and administration fees is a common way for developers to ensure
that they get some of their expenses repaid early on. I accept that even if Concord charges fees,
they are likely to be less than PWC’s fees. Regardless of whether Concord does or does not
charge fees, the risk of PWC’s fees provides additional incentive to Cresford and Concord to
present a transaction that sees secured creditors paid out quickly.

[92] The costs of financing a receivership or a CCAA proceeding are similar. Concord has
offered a DIP loan of $20,000,000 at 5% interest. The Receivership Applicants have offered a
loan of $29,000,000 at 5% interest.

[93] CCAA proceedings are inherently expensive. They require regular court attendances,
probably with greater frequency than a receivership does. Both the proposed monitor, Ernst &
Young and the proposed receiver, PWC and their counsel can be expected to have similar rates.
In addition, PWC’s work to date is fully recoverable pursuant to the security documents of the
Receivership Applicants. In its work to date, PWC has acquired significant knowledge of the
affairs of the Debtors, the advantage of which would be lost in a CCAA proceeding.

[94] Even if I accept that a CCAA proceeding will be less expensive than a receivership, that
does not outweigh the equitable interests that the creditors have in a receivership by virtue of
their lending agreements, the conduct of the Debtors, a CCAA transaction that would put
$38,000,000 into the hands of equity holders before giving anything to creditors and the absence
of other compelling stakeholder interests.

(g) Nature of the Business

[95] During the hearing before me there was considerable debate about the degree to which a
CCAA proceeding was even available for a single-purpose land development company. There
was some suggestion that there was a prima facie rule or inclination on the part of courts to the
effect that CCAA proceedings were not appropriate for such businesses.
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[96] In my view, the case law does not demonstrate a rule or an inclination one way or the
other. Rather, the nature of the business and its particular circumstances are factors to take into
account in every case when considering whether a CCAA proceeding is appropriate.

[97] More particularly, the cases that are sometimes used to suggest that courts are inclined
against using CCAA proceedings for single-purpose land development companies do not turn on
the issue of land development. Rather, they turn on the nature of the security and the position of
security holders with respect to a CCAA proceeding. Even those factors, however, are not
determinative. Rather, they are factors to weigh when determining the best avenue to pursue.

[98] In a much quoted paragraph from Cl~f~fs Over Maple Bay Investments Ltd. v. Fisgard
Capital Corp., 2008 BCCA 327 the British Columbia Court of Appeal stated at paragraph 36:

Although the CCAA can apply to companies whose sole business
is a single land development as long as the requirements set out in
the CCAA are met, it may be that, in view of the nature of its
business and financing arrangements, such companies would have
difficulty proposing an arrangement or compromise that was more
advantageous than the remedies available to its creditors. The
priorities of the security against the land development are often
straightforward, and there may be little incentive for the creditors
having senior priority to agree to an arrangement or compromise
that involves money being paid to more junior creditors before the
senior creditors are paid in full. If the developer is insolvent and
not able to complete the development without further funding, the
secured creditors may feel that they will be in a better position by
exerting their remedies rather than by letting the developer remain
in control of the failed development while attempting to rescue it
by means of obtaining refinancing, capital injection by a new
partner or DIP financing.

[99] Although the paragraph refers to the nature of the business, the real thrust of the analysis
turns on the nature of the security and the attitudes of the secured creditors.

[100] The proposition articulated in Cliffs Over Maple Bay has been widely accepted. See for
example: Romspen at para. 61, Dondeb Inc., Re, 2012 ONSC 6087 (Commercial List), at
para.16; Octagon Properties Group Ltd., [2009] A.J. No. 936, 2009 CarswellAlta 1325 (Q.B.), at
para. 17.

[101] The factors that the British Columbia Court of Appeal articulated in Cliffs Over Maple
Bay are apposite here. The Receivership Applicants have a blocking position to any CCAA plan.
They have expressed the view that they have no intention of compromising their debt within a
CCAA proceeding. Their priorities are straightforward and there is little incentive on them to
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compromise. They believe they will be in a better position by exerting their receivership
remedies than by letting the Debtors remain in control and trying to refinance.

[102] As Justice Kent pointed out in Octagon, as para 17,

if I granted CCAA relief, it would be these same mortgagees
who would be paying the cost to permit Octagon to buy some time.
Second, there is no other reason for CCAA relief such as the
existence of a large number of employees or significant unsecured
debt in relation to the secured debt. I balance those reasons against
the fact that even if the first mortgagees commence or continue in
their foreclosure proceedings that process is also supervised by the
court and to the extent that Octagon has reasonable arguments to
obtain relief under the foreclosure process, it will likely obtain that
relief.

[103] Once again it is the nature of the security and the secured creditor’s attitude towards a
CCAA proceeding that are the factors to consider in arriving at an equitable result.

[104] Here, the Receivership Applicants have indicated that they want nothing to do with the
projects. They have a reasonable basis for coming to that view. I underscore, however, that the
nature of the security and the secured creditor’s views are not determinative. It may well be
appropriate for a court to approve CCAA protection in the face of a first ranking secured creditor
who expresses no desire to negotiate a compromise depending on the circumstances.

[105] In the case at hand where the breakdown in the relationship is caused by persistent and
deliberate wrongdoing by the debtor, where there are no significant differences to the outcome
for other stakeholders between a receivership or a CCAA proceeding and where there are no
material employment concerns, there is no reason to restrain the exercise of the Receivership
Applicants’ contractual rights.

[106] The Debtors submit that cases in which receiverships have been preferred over CCAA
proceedings in the context of land development companies are distinguishable.

[107] By way of example, the Debtors note that Romspen involved only one piece of
development land, no operating business, no significant progress on development like there is
with Clover and Halo and few employees. In addition, they point out that in Romspen there was
no plan, no purchaser and no financing. Instead, the existing debtor just wanted to carry on.

[108] In my view that is not materially different from what we have here. There is no
purchaser of the property and there is no financing. The same single purpose entity that owns the
project now will continue to own the project. While the shareholder of the project specific entity
might be different, the new shareholder does not have financing. Nor does the new shareholder
have a plan. Instead, they have the conceptual outline of a plan that they would like to pursue.
As noted earlier, I am not persuaded by the issue of employees for the reasons set out earlier.
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Similarly, the state of development is moot because construction is frozen pending financing and
the resolution of the Covid 19 emergency. Approval of the CCAA application will not allow
construction to resume.

[109] More importantly, while different cases may help in identifying the range of factors to
consider when deciding whether to afford CCAA protection, the actual conclusion of courts in
different cases is of significantly less assistance unless those cases are pretty much identical to
the one at hand. This is because factors assume different degrees of importance depending on
the circumstances of each case.

[110] The Debtors also point to Re 2607380 Ontario Inc., a recent unreported endorsement of
Justice Conway dated March 6, 2020. The Debtors submit that 260 is relevant because it deals
with a development project in which secured creditors preferred a receivership to a CCAA
proceeding but one in which the court nevertheless granted CCAA protection. In addition, the
Debtors say the case demonstrates that concerns about the debtor remaining in possession, can be
addressed through enhanced monitor’s powers including prohibitions on any expenditures above
a certain threshold without the monitor’s approval.

[111] In my view Re 2607380 Ontario Inc. does not assist the Debtors. In that case Conway J
recognized that the choice between a receivership and a CCAA application is discretionary and
requires the judge to balance competing interests of the various stakeholders to determine which
process is more appropriate. In Re 2607380 Ontario Inc., two of the three first ranking secured
creditors supported the CCAA procedure. Only the third objected. Moreover, the applicant in
that case had a concrete plan with specific timelines and development budget. That is not the
case before me.

[112] With respect to the ability to give the monitor enhanced powers, that too depends on the
circumstances of the case. If one is dealing with a relatively small operation, giving the monitor
enhanced powers to approve low threshold expenditures may be appropriate. Where one is
dealing with a large operation with many expenditures and there are significant concerns about
how expenditures have been recorded and hidden in the past, enhanced monitor’s powers will
afford limited protection and be very expensive.

[113] For the reasons already set out above, the circumstances in this case render a receivership
preferable to a CCAA procedure.

[114] For the reasons set out above an order will go appointing PWC as a receiver and manager
of each of the Clover Halo and Yorkville projects.

Koehnen J.
Released: March 30, 2020
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I. Competing applications for the appointment of a receiver and the making of an
initial order under the Companies’ Creditors Arrangement Act

[1] Romspen Investment Corporation (“Romspen”) lent money to 6711162 Canada Inc.
(“671”) and certain related companies. That loan has matured and has not been repaid.
Rornspen applies for the appointment of a receiver under section 243(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, together with the appointment of a construction lien trustee
pursuant to section 68 of the Construction Lien Act, R.S.O. 1990, c. C.30. P~.

Co[2] 6711162 Canada Inc. and certain related companies opposed the appointment of a
receiver and, instead, they have applied for an initial order under the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36. Rornspen opposed the making of a CCAA initial order.

[31 The key business issue at stake in these competing applications is who gets to control the
development and/or realization of a partially-completed residential condominium project in
Midland, Ontario — a court-appointed receiver or the current owners and management of one of
the CCAA Applicants, Hugel Lofts Limited?

[4] For the reasons set out below, I grant the application for the appointment of a receiver
and construction lien trustee, and I dismiss the application for an initial order under the CCAA.

II. Evidence about the debt and secured assets

[5] Romspen is a commercial mortgage lender. The respondents, Altaf Soorty and Zoran
Cocov, are the principals of a group of property holding and development companies which own
parcels of land in Midland, Cambridge and Ramara, Ontario and to which Romspen lent money.

A. The Loan and the demands

[6] By Commitment Letter dated July 18, 2011, Romspen agreed to provide 671162 Canada
Inc. (‘671~) and 1794247 Ontario Inc. (‘i79’~ with a $16 million loan làcility for a two year
term expiring August 1, 2013. The Commitment Letter stated:

The Loan shall be funded by way of advances, the amount(s) and timing of such
advances(s) to be in the absolute discretion of Lender.

[7] The funds were to be used “for general corporate purposes.. .to retire existing mortgage
indebtedness [on two properties]. . . to pay fees and transaction costs, to set up an interest reserve,
and up to $10,000,000 for the acquisition of additional real property, to be secured by
mortgage(s) and other security satisfactory to Lender in its sole discretion.”

[8] The Loan was secured by first mortgages on three properties in Ramara, as well as by a
second mortgage on a fourth. Three of the properties were owned by 671 and 179; the fourth
was owned by Soorty and Cocov. The Commitment Letter stated that the Borrower had
represented that the cumulative value of the four properties was $28.1 million. The Loan was
also secured by general security agreements.
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[9] A year later, on June 12, 2012, the parties amended the Commitment Letter in several
respects (the ‘~First Supplement”). First, another company controlled by Soorty and Cocov,
Casino R.V. Resorts Inc., was added as a “Borrower”. Second, an additional advance of
$470,000 was made, secured by two other properties. The parties agreed that this advance was
transitional in nature and ultimately was taken out by replacement financing.

[10] However, the principals of the CCAA Applicants made some very serious allegations
about the validity of the First Supplement. Soorty, in his April 17, 2014 affidavit, deposed:

cx~
I did not sign the said document and verily believe that it is a forgery. Unlike all other
documents signed between Romspen Investment Corporation and myself, the pages of
the First Supplement are not initialed and the signatures not witnessed, even though space
for witnessess’ signatures is provided.

Soorty so deposed evidently to support his contention that he had never agreed to make Casino
R.V. a “Borrower” under the Loan, which on its face was one of the effects of the First
Supplement. In his April 17 affidavit Cocov also alleged that his signature on the First
Supplement was a forgery.

[11] Romspen adduced evidence which showed that slightly over 15 other documents were
signed as part of the additional $470,000 loan put in place by the First Supplement. Soorty
signed many of those on behalf of Casino R.V. One of the documents was an opinion by
corporate counsel for Casino R.V. dated June 14, 2012 which stated that the “Loan and Security
Documents have been duly and validly executed and delivered by the Company and create valid
and legally binding obligations of the Company enforceable against the Company in accordance
with the term thereof’.

[12] After Romspen filed that evidence Soorty swore a fbrther affidavit (April 23) in which he
backpedalled from his forgery allegation, now contending that:

I have no recollection of ever signing [the First Supplement]. If I ever did sign it, it was
without understanding and appreciation of the nature and legal consequences of the
document that was put in front of me.

Then, in his affidavit in support of the CCAA application, Soorty deposed that “even a cursory
review of the First Amendment shows that it was put together in a rather hap-hazard fashion”.
Finally, in his second affidavit in support of the CCAA application, Soorty simply stated that the
First Supplement “was placed in front of me with little time to obtain meaningful legal advice”.

[13] Yet, as will be discussed in detail shortly, on June 7, 2013, one year after the First
Supplement, both Soorty and Cocov signed a forbearance letter with Romspen, including Soorty
signing the letter on behalf of Casino R.V. Resorts Inc. Why, one might ask, if the First
Supplement which added Casino R.V. as a Borrower was a “forgery” or was based on a lack of
“understanding and appreciation”, would Soorty proceed to sign, one year later, the forbearance
letter on behalf of Casino? In my view the answer is clear — there is absolutely no basis to
support the allegations of Soorty and Cocov that the First Supplement was a forgery or that they
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did not understand it. Their allegations of forgery can only be described as falsehoods, and such
falsehoods severely undermine the credibility of the CCAA application given that Soorty and
Cocov are the principals of the CCAA Applicants.

[14] To continue with the technical narrative, a further amendment was made to the
Commitment Letter on August 15, 2012 (the “Second Supplement”). Four entities were added as
“Borrowers”: Hugel Lofts Limited, 20333387 Ontario Inc., 1564168 Ontario Inc., and 1387267
Ontario Inc. The use of the loaned funds provision was amended so that the next advances under
the Loan could be used by the Borrowers to refinance a condominium project in Midland and “to
provide funds to assist in completion of construction on [the Midland Condo Project] on a cost to
complete basis in accordance with a project budget to be approved by Lender (including
contingency allowance satisfactory to Lender)(approximately $7,000,000) and to pay further fee
and transaction costs.”

GD

[15] Also, the Second Supplement increased the security provided by the Borrowers to include
three Midland properties, including the lands upon which the Midland Condo Project was being
built, as well as three properties in Cambridge. Romspen took first and second mortgages on the
Midland lands, a first mortgage on one Cambridge property, and second mortgages on two other
Cambridge properties which were behind mortgages held by Pezzack Financial Services Inc.

[16] The mortgage security taken by Romspen contained a standard provision enabling it to
appoint a receiver upon an event of default, and the chargor also agreed to consent to a court
order appointing a receiver.

[17] The Second Supplement also amended the Commitment Letter by adding, as a schedule,
Rornspen’s Standard Construction Conditions. Section 4 of those Conditions stated:

4. Cost to Complete

The Lender shall not be required to make any advance unless prior to making such
advance, the Lender is satisfied that the unadvanced portion of the Loan will be sufficient
to pay the cost to complete the Project. Where insufficient unadvanced funds remain, the
Borrower shall be required to pay such additional funds to the Lender so as to make the
unadvanced portion of the Loan equal to the cost to complete.

[18] According to Wesley Roitman, a Managing General Partner of Romspen, in the months
following the execution of the Second Supplement Romspen became concerned that the costs to
complete the Midland Condo Project would exceed the budgeted $7 million and that a funding
gap of about $3.1 million would arise. On June 7, 2013, the parties entered into a forbearance
agreement. After reciting the language of the Commitment Letter’s Section 4 “Cost to
Complete”, the forbearance letter went on to state:

At this time, the amount required to be invested by you to comply with Section 4 above,
is $3,180,994.00. You have advised that you have been and are currently unable to fund
this amount. Your failure to fund this amount constitutes an act ofdefault under the loan
and the security granted in connection therewith. (emphasis added)
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[19] Notwithstanding putting the Borrowers on notice that they had committed an act of
default, in the forbearance letter Romspen stated that it agreed to forbear from exercising its
available rights and remedies with respect to the act of default and would make the current
advance requested by the Borrowers under the Loan “to fund continuing construction with
respect to the condominium development at 151 Marina Park Avenue, Midland, Ontario”.

[20] The Borrowers did not invest the $3,180,994.00 stipulated in the forbearance agreement.
The record showed that at most they invested a further $270,000 on June 20, 2013 and paid a
supplier’s $89,383 invoice on June 14, 2013.

[211 Rompsen stopped making any further advances under the Loan in October, 2013.

[22] In December, 2013, suppliers to the Midland Condo Project registered liens totaling
about $2.248 million.

[23] On January 3, 2014, Romspen sent to all of the Borrowers, except Casino, a demand
letter and BL4 s. 244(1) Notice of Intention to Enforce Security. The demand stated that as of
January 3, 2014, the sum of $1l.996 million was owed under the Loan. Payment was demanded
by January 17, 2014. None was made.

[24] On March 28, 2014, Romspen sent to Casino R.V. Resorts a demand letter and B14 s.
244(1) Notice of Intention to Enforce Security which stated that as of March 28, 2014 the
amount due under the Loan was $12.284 million.

[25] On March 4, 2014 Romspen commenced its application to appoint a receiver,
subsequently amending its notice of application on April 3. A schedule for the hearing of
Romspen’s receivership application was set by the Court on April 11, 2014.

[26] Then, on April 28, 2014, 671, 179, 1387267 Ontario Inc., 1564168 Ontario Inc., 2033387
Ontario Inc. and Hugel Lofts Ltd. (the “CCAA Applicants”), issued their notice of application
seeking an initial order under the CCAA.

B. The businesses of the CCAA Applicants

[27] Five of the CCAA Applicants own vacant land: 671 and 179 own the properties in
Ramara, and 138, 156 and 203 own the Cambridge properties. At the present point of time,
those CCAA Applicants operate simply as land holding companies; they have no employees.

[281 The other CCAA Applicant, Hugel Lofts, owns the land on which the Midland Condo
Project is located, together with two undeveloped parcels of land in Midland.

C. The Midland Condo Project and other Midland properties

[29] The Midland Condo Project involves a partially constructed 4-storey residential building
with 53 units. Construction is either about 50% or two-thirds completed, depending on which
evidence one consults. The project has had a difficult development history, with Hugel Lofts
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acquiring the already-started project in power of sale proceedings in June, 2012 for $4 million,
with a mortgage back for $3.1 million.

[30] Between December ii and December 20, 2013, trades registered six construction liens
against the Midland Condo Project, with certificates of action registered this past January and
February. In early April Hugel Lofts filed notices of intent to defend those lien actions.
Construction has ceased on the Project.

0
[31] There was a dispute in the evidence about the fair market value of the three properties in
Midland. The CCAA Applicants pointed to an October 3, 2013 “short narrative appraisal”
prepared by Real Estate Appraisers and Consulting Limited which appraised the properties at
$18 million (the “RE Appraisal”). That appraisal consisted of an “as is” appraisal of the one
parcel on which the Midland Condo Project is located (151 Marina Park Ave.), which the
appraiser arrived at by deducting the costs to complete from an appraised “as if complete” sellout
value for the 53 condo units. The RE Appraisal also contained “as if’ appraisals of the other two
Midland parcels assuming “all approvals for the proposed development are in place and the
subdivisions registered” (Vindon and Victoria Streets).

[32] The RE Appraisal recounted the following history of the Midland Condo Project as
obtained from the cwrent property owner — i.e. Hugel Lofts:

Based on the information available, the structure was erected a few years ago by the
previous owner. Due to finance and other difficulties, the construction work was (sic) for
several years. This property in conjunction with the remaining undeveloped lands was
sold under power of sale in 2012. Our client (the new owner) reported that the
construction work was resumed in summer 2013.

The building as of the date of appraisal is described as about 50% completed.

it is also reported that all units were completely presold by the previous owner for about
$275 per sq ft. These sales were however void after liquidation of the previous owner.

Per our client, that marketing of the new project will be launched in Spring 2014 and the
new price range will be between $300 and $325 per sq ft. Our client reported that many
of the previous buyers show strong interest of coming back. (emphasis added)

Photographs of the Midland Condo Project taken by the appraiser in October, 2013 showed
significant completion of the exterior work on the building, but the need for extensive interior
work.

[33] The RE Appraisal used a “cost to complete” for the Midland Condo Project of $6591
million based upon a payment schedule dated September 15, 2013 provided by the general
contractor, Sierra Construction. Sierra’s schedule recorded a total value for its construction
contract of $7.452 million, with the value of work done to that date of $1 .145 million.
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[34] Hugel Lofts proposes to build on the two undeveloped parcels (Vindon and Victoria
Streets) 68 condo apartment units, 39 senior apartment units, 66 bungalows, 62 townhouse units
and 80,000 sq. ft. of commercial space. The RE Appraisal assigned an “as is” value to 151
Marina Park of $10.6 million, and a “hypothetical” “as if’ value of $7.4 million to the other two
parcels.

[35] Romspen’s internal valuations placed the worth of the Midland properties at far less than
$18 million.

co
D. The Ramara properties

0
[36] The CCAA Applicants contended that the four Ramara Properties — 5781 Rama Road,
5819 Rama Road, 4243 Hopkins Bay Road and 4285 Hopkins Bay Road — were worth about $27
million on a built-out basis. An August 11, 2010 narrative appraisal of the vacant, unserviced
development land prepared by Schaufler Realty Advisors for 671 provided a “hypothetical value
of the subject site as filly serviced sites approved for the contemplated commercial and
residential development” as of October 6, 2012 of $27.1 million.

[37] The Schaufler Appraisal noted that the four properties had been acquired for $4.4 million.

[38] A November 21, 2013 “draft” appraisal prepared by Schaufier also used a $27.1 million
hypothetical value.

[39] Romspen’s internal valuations placed the “as is” worth of the Ramara properties at far,
far less than $27.1 million.

E. The Cambndge Properties

[40] 138, 156 and 203 own six parcels of vacant land in Cambridge, some of which are
“brown-field” lands which will require remediation for environmental reasons. Romspen holds
first mortgages over the Cambridge properties owned by 138, and second mortgages over those
owned by 156 and 203, with Pezzack Financial Services and TD Canada Trust holding $300,000
in first mortgages on those properties.

III. Evidence about the owners’ approach should the Court grant a CCAA initial order

[41] Soorty deposed that the CCAA Applicants intend to complete the Midland Condo Project
without any further financial support from Romspen and he believed that the proceeds from
condo units sales would be “sufficient to repay Romspen, resolve any lien claims and make a
proposal to creditors using the remaining properties as the basis for that proposal”:

The Applicants simply want to complete the Condo Project with funds that will likely be
supplied by Zoran and I (from our own resources) and repay Romspen the funds they did
advance once the Condo Project is complete.

Soorty deposed elsewhere:
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I believe that Zoran and I should have the opportunity to restructure the Applicants’
affairs, repay Romspen on its loan, pay remaining creditors and keep control of our real
estate development projects. As shown above, there is more than enough value in the
Applicants’ assets to repay Romspen in fbI!.

A. Proposed sources of funds

A.1 Principals of CCAA Applicants mortgage other assets under their control

Harbour Mortgage

[42] As to the sources of those funds, Soorty deposed that a related company, 1026517
Ontario Limited, owned lands in Mississauga which secured a collateral mortgage in favour of
Harbour Mortgage Corp. in the amount of $8 million. He deposed that Harbour Mortgage had
“agreed to increase the loan amount to $11,250,000, thereby providing 1026517 Ontario Limited
with an additional $3,250,000. I intend to use these finds to finish the construction at the
Midland Property”.

[43] The April 2, 2014 term sheet signed by Harbour Mortgage had not been signed and
accepted by Soorty on behalf of 1026517 Ontario. The “loan amount” of $11.25 million was
“not to exceed 65% of the appraised value and/or value as determined by the Lender” of the
Mississauga properties. No evidence of their value was placed in evidence. The term sheet
offered a loan with a 12-month term, and described the “use of finds” as follows:

The proceeds of the Loan shall be used to refinance existing debt and to repatriate
Borrower equity for planned future development.

The term sheet made no reference to a permitted use of funds for the Midland Condo Project.

National Bank

[44] Cocov deposed that he was the President of Harmony Homes Oshawa Ltd., a recently
completed townhorne condominium project in Oshawa, and that the National Bank had agreed to
provide Harmony Homes with a mortgage for $4.8 million: “I intend to use these finds to
complete construction at 151 Marina Park Avenue, Midland, Ontario.”

[45] Cocov attached to his affidavit an April 11, 2014 “Discussion Paper” from National Bank
which stated: “This Discussion Paper is an outline of proposed terms for purpose of considering
your application only and is not: (i) a commitment letter; nor (ii) an agreement to provide
financing”. The Discussion Paper only referenced the Oshawa property, and it described the
“purpose of proposed loan” as “refinancing”, with the “type of facility” as “first rank
conventional mortgage financing”. The Discussion Paper made no reference to the Midland
Condo Project, and I infer from its terms that the bank simply envisaged that its loan would
replace the existing financing for the Oshawa property.
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[46] Harmony Home signed the Discussion Paper on April 17, 2014. This motion was heard
on May 2. No detailed evidence was provided concerning what discussions, if any, had ensued
between Harmony Home and National Bank between April 17 and May 2,

[471 The Projected Statement of Cash Flows for the period May 2 through to June 6, 2014
filed by the CCAA Applicants did not make any reference to cash receipts from financings from
either Harbour Mortgage or National Bank.

C)
A.2 Proposed DIP Financing

[48] Soorty deposed that the CCAA Applicants would require $250,000 to complete four
model suites, together with $50,000 in soft costs to begin pre-sales. Soorty and Cocov would
finance those costs using their personal finds to make available up to $300,000 in “drip”
financing, provided their financing was given a DIP Priority Charge.

[49] The filed CCAA Cash Flow statement contemplated using $150,000 of the DIP financing
during the initial 30-day period.

A.3 HST Refund

[50] Soorty deposed that in early April, 2014, Cocov had contacted the CRA which had
advised that it had approved an HST refund to Hugel Lofts of about $254,000. The filed CCAA
Cash Flow statement contemplated receipt of the HST Tax refund during the week of May 23,
2014. The CCAA Applicants did not adduce any written communications from CRA which
confirmed the entitlement to the HST Refund or the expected date of refund issuance.

B. Costs to complete the Midland Condo Project

[51] As to the costs to complete the Midland Condo Project, Soorty initially deposed that the
Project’s general contractor, Sierra Construction (Woodstock) Limited:

[I]s prepared to complete the Condo Project for $5.5 million plus H.S.T. (the “Project
Completion Costs”). In fact, they have guaranteed to complete the Condo Project for no
more than then Project Completion Costs.

The April 23, 2014 Sierra Construction letter which Soorty filed in support of that evidence did
not support Soorty’s assertion. Sierra Construction did write that “the all in number to complete
should be $5,500,000.00 (HST is not included)”. However, it continued:

Sierra, the project trades and their respective suppliers have suffer and continue to suffer
damages as a result of non-funding. Collectively and in the interest of the Lien holders,
we request the project/developer not be placed in receivership and the courts allow the
project to be completed. Our summary would indicate the costs spent to date and the
costs to complete weighted against the projected revenues, support the request for the
project to continue to completion. We look forward in assisting you in completing this
project.
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Sierra’s letter contained no “guarantee” that it would complete construction for $5.5 million.

[52] In a subsequent affidavit Soorty attached a further, April 28, 2014 letter from Sierra
which stated, in part:

The outstanding Construction Liens cumulative balance is $1,378,605.02 per our
understanding you intend to vacate the liens. Some contractor Liens are in dispute, the
true Lien value is $957,949.00. The remaining cost to complete the construction portion c~3
of the project plus consulting fees, Tarion Warranty inspections, Models suite upgrades,
the all in number to complete should be $5,500,000.00 (HST is not included). Based on
earlier submission/correspondence Sierra is prepared to enter into a fix price contract for
the remainder of the project work.

Collectively and in the interest of the Lien holders, we request the project/developer not
be placed in receivership and the courts allow the project to be completed. We look
forward in assisting you in completing this project.

[53] The CCAA Applicants did not file a detailed statement from Sierra which identified the
work needed to complete the Midland Condo Project, similar to the one attached as Appendix
“E” to the October, 2013 RE Appraisers report, nor did they file any explanation about why
Sierra, which in that October, 2013 statement valued the work remaining to be done at $6.3
million, would be prepared to commit to complete the work for the significantly lesser amount of
$5.5 million.

[54] Also, Sierra’s April 28 letter suggested that it would not be prepared to resume work
unless its lien was vacated. The CCAA Applicants did not address where the funds would come
from to either pay off or bond off Sierra’s lien, let alone those of other lien claimants, apart from
their evidence about dealings with Harbour Mortgage and National Bank.

[55] Romspen filed its own internal calculations which placed all of the costs to complete —

both “hard” and “soft” — several million dollars higher than the $5.5 million referred to by Sierra.

C. Summary

[56] In sum, the evidence filed by the CCAA Applicants disclosed that, if granted CCAA
protection, they would look to the future sale of the units from the Midland Condo Project to
“repay the Romspen Indebtedness in full and provide funds for resolving lien claims”. The
evidence of projected unit sales revenue of $17. 579 million filed by the CCAA Applicants
consisted of a short email (which contained no date) from Mr. Jonathan Weizel, who described
himself as a sales representative at Royal LePage Terrequity Realty in Thornhill. Soorty
deposed that Weizel had been responsible for selling out the Midland Condo Project before the
previous owners were placed into a receivership.

[57] Soorty also deposed that the CCAA Applicants proposed “...leaving the balance of the
Applicants’ assets as a basis for a proposal to the Applicants’ remaining creditors”. In terms of
the amounts due to those “remaining creditors”, Crowe Soberman Inc., in its April 30, 2014 Pre
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Filing Report in its capacity as the proposed Monitor, estimated the amounts owed by Huge!
Lofts at $15.98 million, consisting of $12 million due to Romspen, $958,000 due to lien
c!aimants, and $3 million due to unsecured creditors, including related parties. Soorty deposed:

The most significant unsecured creditors are Zoran and I with respect to shareholder
loans we have made to thcilitate completion of the Condo Project.

[58] Soorty, in his CCAA affidavit, deposed that save for Hugel Lofts, the other CCAA
Applicants have “nominal financial obligations”, and Crowe Soberman made no mention of any
other liabi!ities concerning the CCAA App!icants, from which I infer that such liabilities are
limited to the amounts contained in the charges registered against the Ramara and Cambridge
properties owned by the CCAA Applicants.

IV. Analysis

A. A summary of the applicable legal principles

[59] Romspen seeks the appointment of SF Partners Inc. as receiver and construction lien
trustee over the respondents under BL4 s. 243(1), section 101 of the Courts of Justice Act and
section 68 of the Construction Lien Act. In Bank of Nova Scotia v. Freure Village on Clair
Creek, the court reviewed the factors to be taken into account in considering a request to appoint
a receiver:

The Court has the power to appoint a receiver or receiver and manager where it is ‘just or
convenient’ to do so: the Courts of Justice Act, R.S.O. 1990, c. 43, s. 101. In deciding
whether or not to do so, it must have regard to all of the circumstances but in particular
the nature of the property and the rights and interests of all parties in relation thereto. The
fact that the moving party has a right under its security to appoint a receiver is an
important factor to be considered but so, in such circumstances, is the question of
whether or not an appointment by the Court is necessary to enable the receiver-manager
to carry out its work and duties more efficiently. . . It is not essential that the moving party,
a secured creditor, establish that it will sufl~r irreparable harm if a receiver-manager is
not appointed....

While I accept the general notion that the appointment of a receiver is an extraordinary
remedy, it seems to me that where the security instrument permits the appointment of a
private receiver - and even contemplates, as this one does, the secured creditor seeking a
court appointed receiver - and where the circumstances of default justi~ the appointment
of a private receiver, the “extraordinary’ nature of the remedy sought is less essential to
the inquiry. Rather, the ‘just or convenient” question becomes one of the Court
determining, in the exercise of its discretion, whether it is more in the interests of all
concerned to have the receiver appointed by the Court or not. This, of course, involves an
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examination of all the circumstances which I have outlined earlier in this endorsement,
including the potential costs, the relationship between the debtor and the creditors, the
likelihood of maximizing the return on and preserving the subject property and the best
way of facilitating the work and duties of the receiver-manager. I

[60] The CCAA Applicants seek the making of an initial order under CCAA s. 11.02. In broad
terms, the purpose of the CCAA is to permit a debtor to continue to carry on business and, where
possible, avoid the social and economic costs of liquidating its assets. As pointed out by the P~.
Supreme Court of Canada in Century Services Inc. v. Canada (Attorney General):

There are three ways of exiting CCAA proceedings. The best outcome is achieved when
the stay of proceedings provides the debtor with some breathing space during which
solvency is restored and the CCAA process terminates without reorganization being
needed. The second most desirable outcome occurs when the debtor’s compromise or
arrangement is accepted by its creditors and the reorganized company emerges from the
CCAA proceedings as a going concern. Lastly, if the compromise or arrangement fails,
either the company or its creditors usually seek to have the debtor’s assets liquidated
under the applicable provisions of the BIA or to place the debtor into receivership ~2

[61] Both an order appointing a receiver and an initial order under the CCAA are highly
discretionary in nature, requiring a court to consider and balance the competing interests of the
various economic stakeholders. As a result, the specific factors taken into account by a court are
very circumstance-oriented. In the case of land development companies, some courts have
identified several of the factors which might influence a decision about whether to grant an
initial order under the CCAA. For example, in Cliffs over Maple Bay Investments Ltd. v. Fisgard
Captial Corp., the British Columbia Court of Appeal stated:

Although the CCAA can apply to companies whose sole business is a single land
development as long as the requirements set out in the CCAA are met, it may be that, in
view of the nature of its business and financing arrangements, such companies would
have difficulty proposing an arrangement or compromise that was more advantageous
than the remedies available to its creditors. The priorities of the security against the land
development are often straightforward, and there may be little incentive for the creditors
having senior priority to agree to an arrangement or compromise that involves money
being paid to more junior creditors before the senior creditors are paid in thIl. If the
developer is insolvent and not able to complete the development without further funding,
the secured creditors may feel that they will be in a better position by exercising their
remedies rather than by letting the developer remain in control of the failed development

(1996j, 40 C.B.R. (3d) 274 (Ont. Gen. Div.), paras. 10 and 12.
2 [2010] 3 S.C.R, 379, para. 14.
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while attempting to rescue it by means of obtaining refinancing, capital injection by a
new partner or DIP financing.3

[62] More recently, C. Campbell J., in Re Dondeb Inc., after quoting the above passage from
Cliffs over Maple Bay, stated:

Similarly, in Octagon Properties Group Ltd., [2009] A.J. No. 936, 2009 CarswellAlta
1325 (Q.B.), paragraph 17, Kent, J. made the following comments: cf~3

This is not a case where it is appropriate to grant relief under the CCAA. First, I
accept the position of the majority of first mortgagees who say that it is highly
unlikely that any compromise or arrangement proposed by Octagon would be
acceptable to them. That position makes sense given the fact that if they are
permitted to proceed with foreclosure procedures and taking into account the
current estimates of value, for most mortgagees on most of their properties they
will emerge reasonably unscathed. There is no incentive for them to agree to a
compromise. On the other hand if I granted CCAA relief, it would be these same
mortgagees who would be paying the cost to permit Octagon to buy some time.
Second, there is no other reason for CCAA relief such as the existence of a large
number of employees or significant unsecured debt in relation to the secured debt.
I balance those reasons against the fact that even if the first mortgagees
commence or continue in their foreclosure proceedings that process is aiso
supervised by the court and to the extent that Octagon has reasonable arguments
to obtain relief under the foreclosure process, it will likely obtain that relief

A similar result occurred in Shire International Real Estate Investments Ltd., [2010] A.J.
No. 143, 2010 CarswellAlta 234, even after an initial order had been granted.

In Edgeworth, dealing with the specifics of that case I noted:

Were it not for the numerous individual investors (UDIs, MICs) and others who
claim to have any interest in various of the lands as opposed to being general
creditors of the Edgeworth companies, I doubt I could have been persuaded to
grant the Initial CCAA Order.

[In the present case] the request for an Initial Order under the CCAA was dismissed for
the simple reason that I was not satisfied that a successful plan could be developed that
would receive approval in any meaningful fashion from the creditors. To a large extent,

2008 BCCA 327, para. 36,
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Mr. Dandy is the author of his own misfortune not just for the liquidity crisis in the first
place but also for a failure to engage with creditors as a whole at an early date.

In his last affidavit filed Mr. Dandy explained why certain properties were transferred
into individual corporations to allow additional financing that would permit the new
creditors access to those properties in the event of default. To a certain extent this was
perceived by creditors as “robbing Peter to pay Paul” and led to the distrust and lack of
confidence the vast majority of creditors exhibit. Had there been flill and timely
communication both the creditors and the court may have concluded that a CCAA plan
could be developed.

()
C’)
z
0

Following fbrther submissions on behalf of the debtor I advised the parties that in my
view the conditions necessary for approval of an Initial CCAA Order were not met but
that a comprehensive Receivership Order should achieve an orderly liquidation of most
of the properties and protect the revenue from the operating properties with the hope of
potential of some recovery of the debtor’s equity.4

B. Applying the legal principles to the evidence

[63] The evidence adduced by Romspen established the indebtedness of the Borrowers under
the Loan, the maturing of the Loan facility in September, 2013, the demands for payment, the
failure of the Borrowers to repay the amount demanded and the validity of the security held by
Romspen on the Rarnara, Midland and Cambridge properties. The Borrowers did not dispute the
amount owed, and the security documents contained a clear contractual right of Romspen to
appoint a receiver upon an act of default and required the Borrowers, in such circumstances, to
consent to an order appointing a receiver. An active development was underway on only one of
the properties securing the Loan — the Midland Condo Project — the other lands being vacant and
undeveloped. The other creditors who hold security against the Cambridge lands did not oppose
the appointment of a receiver. Pezzack Financial simply submitted that in the event a receiver
were appointed, the receiver should not enjoy priority over Pezzack Financial for its fees and
expenses on those properties where Pezzack Financial held the first mortgages. The lien
claimants against the Midland Condo Project did not appear on the return of the application,
although served with the court materials. Sierra Construction provided the Borrowers with a
letter of support, but did not formally appear in the proceeding.

[64] Tn the usual course of affairs those circumstances would point towards the
appropriateness of granting the requested order appointing a receiver, as well as a construction
lien trustee. However, the Borrowers opposed the making of such an order on two main
grounds. First, they argued that by its conduct Rornpsen had caused the Borrowers to default

~ 2012 ONSC 6087, paras. 19-21, 25, 26 and 31.
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under the Loan and Romspen should not be allowed to take advantage of such conduct. Second,
they contended that the plan advanced by the CCAA Applicants offered a fairer way to balance
the competing economic interests at play and any consideration of the appointment of a receiver
should be deferred until the CCAA Applicants had been afforded an opportunity to complete the
Midland Condo Project. Let me deal with each argument in turn.

[65] First, Soorty, in his affidavit in support of the CCAA application, and the CCAA
Applicants in their written submissions to the Court, contended that their default on the Loan was
caused by Romspen’s wrongflil failure to advance the thU amount of the Loan as it was
contractually required to do, leading to the trades to lien the Midland Condo Project. The CCAA
Applicants argued that a lender was not entitled to take advantage of, or seek relief in respect of,
a default which its own wrongful conduct had created.

[66] While the authorities certainly contemplate that a court may refiAse to appoint a receiver
where the lender’s conduct has placed the debtor in default of its borrowing obligations,5 that is
not this case. When the Loan facility was amended to permit the use of thnds for the continued
construction of the Midland Condo Project, the Second Supplement, by incorporating Section 4
of Romspen’s Standard Construction Conditions, made quite express the circumstances under
which Rompsen was required to advance flirther thnds for that project:

The Lender shall not be required to make any advance unless prior to making such
advance, the Lender is satisfied that the unadvanced portion of the Loan will be sufficient
to pay the cost to complete the Project. Where insufficient unadvanced thnds remain, the
Borrower shall be required to pay such additional flinds to the Lender so as to make the
unadvanced portion of the Loan equal to the cost to complete.

[67] The June, 2013 Forbearance Letter contained an acknowledgement by the Borrowers of
their failure to have advanced their own thnds towards the Midland Condo Project:

At this time, the amount required to be invested by you to comply with Section 4 above,
is $3,180,994.00. You have advised that you have been and are currently unable to flind
this amount. Your failure to fund this amount constitutes an act ofdefault under the loan
and the security granted in connection therewith.

[68] In sum, the evidence established that it was the failure of the Borrowers to abide by the
terms of the Commitment Letter, as amended by the Second Supplement and the Forbearance
Letter, which led to them to commit acts of default.

[69] The CCAA Applicants also strongly intimated in their evidence that throughout the
earlier part of this year Romspen had misled them into thinking that the difficulties with the Loan
could be worked out. In support of that submission they pointed to language in an April 4, 2014

~ Bank ofCanada v. Chongsim Investments Ltd. (1997), 456 C.B.R. (3d) 267 (Ont. Gen. Div.)
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email from Roitnian to them which talked about the completion of the Midland Condo Project as
“clearly.. .the best outcome for all of us”. That was not an accurate characterization of the email
by the CCAA Applicants, as can be seen when one reads the email in full:

Al, these emails are not really very usefI.il. As we have discussed at length, Romspen’s
lawyers need to push our case forward as forcefully as they can. This does not prevent us
from changing course later on. When you and Zoran have your affairs arranged to the
point where you can move the project forward again, we will be glad to discuss terms for
reinstating the loan and completing the project. Clearly this would be the best outcome
for all of us, but we have waited about one year already for you guys to work things out
between each other and to find the funding to cover the cost, and we just can ‘t wait
forever. (emphasis added)

~ct

[70] The last phrase in Roitman’s email most likely suggests the real reason for the default of
the CCAA Applicants under the Loan — internal disagreements between Soorty and Cocov about
how much each of them should contribute to the continued construction of the Midland Condo
Project. The June 7, 2013 forbearance agreement signed by both hinted at this problem, with its
reference to Soorty and Cocov having advised “that you have been and are currently unable to
fund this amount” (i.e. $3.1 8 million). Soorty expressly referred to the internal problems in
paragraph 55 of his CCAA initial affidavit when he deposed: “As a sign of our good faith, I was
prepared to put $2 million towards the Condo Project immediately, however, Zoran required
additional time to finalize similar financing”.

[71] Turning to the second argument advanced by the Borrowers/CCAA Applicants, does
their proposed approach to complete the construction of the Midland Condo Project offer a
better, more practical alternative to Romspen’s proposed appointment of a receiver?

[72] At a high level, a certain unfairness characterizes the plan of the CCAA Applicants.
Under their plan, they would see the development of the Midland Condo Project to its end and
use the unit sales proceeds to pay off Romspen in fbll and, evidently, to pay most of the amounts
sought by the lien claimants. They would then develop out the other secured properties to
propose a plan to the other unsecured creditors, but according to Soorty most of the unsecured
debt consists of shareholders loans from Cocov and himself. Reduced to its essence, the plan
seems to be no more than asking the court to impose on Romspen an extension of the term of the
Loan beyond its 2-year term and to allow management to continue operating as they have in the
past. In other words, the CCAA Applicants do not propose the compromise of debt or the
liquidation of part of their businesses — they want to carry on just as they have in the past.

[73] I accept the evidence of Romspen about the unfairness of such an approach. Romspen
stated that it had “absolutely no confidence” in the ability of Soorty and Cocov to manage the
affairs of the CCAA Applicants during any stay period, pointing to them letting the first general
contractor on the Midland Condo Project, Dineen, place liens on it, and allowing subsequent
contractors to do so as well. Roitman also deposed about Soorty and Cocov:
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They have evidently been unable to manage their mutual partnership relationship.
Moreover, notwithstanding their purported ability according to the Soorty affidavit to
refinance their obligations to Romspen with other assets they control, they have had over
12 months to make those arrangements and have failed to do so. Had they done so,
Romspen would have extended the facility.

There is no plan acceptable to Romspen short of immediate payment in fill. The plan
proposed by the Debtors, apart from the priming of Rompsen’s security and the multi-
layered professional expenses associated with a CCAA, in circumstances where there is
no operating business, amounts to little more than what Messrs. Soorty and Cocov have
been unable to do over the past 12 months.

[74] Two other questions arise as part of this higher level analysis. First, the RE Appraisal
recited that management had told the appraiser that “all units were completely presold by the
previous owner” and “many of the previous buyers show strong interest in coming back”. If that
in fact was the case, why have Soorty and Cocov been unable to attract replacement financing
for the Midland Condo Project? Second, the CCAA Applicants emphasized the signfficant
equity available in the other Midland properties, as well as the Ramara and Cambridge
properties, arguing that Romspen should hang in for the duration of the Midland Condo Project
because it was fully secured. Perhaps the more appropriate question to pose is why the CCAA
Applicants are not prepared to realize on some of the equity in those other properties to pay out
Romspen now, given that the Loan matured well over half a year ago? The answer appears to be
that they want the CCAA initial order to secure for them a compelled extension of the term of the
Romspen Loan at minimal cost. I do not regard that as a proper use of the CCAA process in the
circumstances.

[75] Other questions arise when one turns to the specifics of the general plan proposed by the
CCAA Applicants. It is apparent that the proposed DIP financing would be wholly inadequate to
complete the construction of the Midland Condo Project. Where will the other funds come
from? The suggestion by the CCAA Applicants that National Bank and Harbour Mortgage may
serve as sources for such financing simply is not borne out by the specifics contained in the
respective Discussion Paper and Term Sheet. Put another way, I see no credible evidence before
the Court to suggest that that the CCAA Applicants are anywhere close to finding sources to
find the costs to complete the construction of the Midland Condo Project, let alone to resolve the
existing lien claims which one would expect would be one of the necessary first steps to get this
project back up and running.

[76] Further, the 30-day Cash Flow statement filed in support of the short-term plan to build
model suites rested heavily on the receipt of the HST Refund, yet the CCAA Applicants placed
no evidence before the Court from CRA which would indicate that such a refund would be
received within the next 30 days.

[77] Finally, I would have very strong reservations about leaving the court-supervised
completion of the Midland Condo Project in the hands of Soorty and Cocov, even with a Monitor
present. As I mentioned earlier, their allegations that their signatures had been forged on the
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First Supplement were without foundation and most seriously undermined their credibility.
Also, Soorty exaggerated his evidence on other important issues, such as the actual purposes of
the funds being sought from National Bank and Harbour Mortgage, as well as his initial
characterization of Sierra Construction having offered a “guaranteed” cost to complete.

[78] For these reasons, I dismiss the application by the CCAA Applicants for an initial order
under the CCAA, and I grant the application of Romspen for the appointment of SF Partners Inc.
as receiver and construction lien trustee.

C. The scope of the appointment

[79] Romspen holds secur~, by way of mortgages and general security agreements, over the
companies which own the Ramara Properties — 6711162 Canada Inc. and 1794247 Ontario Inc. —

the companies which own the Cambridge Properties — 1387267 Ontario Inc., 1564168 Ontario
Inc. and 2033387 Ontario Inc. — and the company which owns the Midland Properties — Hugel
Lofts Ltd. A receiver is appointed over those companies and those properties.

[80] One of the Ramara Properties — 4271-4275 Hopkins Bay Road, Rama — is owned by
Altaf Soorty and Zoran Cocov. At the hearing I had questioned Rornspen’s counsel about why
his client was seeking the appointment of a receiver over Soorty and Cocov. He responded by
pointing to GSAs given by both individuals to Romspen. After further discussion counsel
advised that he had received instructions to withdraw the request for a receiver over Soorty and
Cocov. I had not been able to read most of the application records prior to the hearing. I now
see that Romspen obtained a charge from Soorty and Cocov over the Hopkins Bay Road
properties owned by them. My queries about the need to appoint a receiver over the individual
respondents were not focused on that property, but on whatever other assets the two individuals
possessed. Consequently, I consider it most appropriate to appoint a receiver over the property
owned by Soorty and Cocov at 4271-4275 Hopkins Bay Road, Rama.

[81] Much ink was spilt by both sides over the appointment of a receiver over Casino R.V.
Resorts Inc. That issue can be dealt with quickly. Romspen loaned money to Casino and
received a package of security in return, part of which included the addition of Casino as a
“Borrower” under the Commitment Letter pursuant to the First Supplement. All parties agreed
that that loan was repaid in full. On July 16, 2012, Romspen wrote that upon receipt of the
amount to pay out the loan to Casino, it would provide its signed authorization to register its
assignment of its PPSA registrations in respect of the loan, as well as a release of its interest.
The loan was repaid, but apparently Romspen did not provide those documents. It contended it
was never asked to do so.

[82] Be that as it may, while I am prepared to grant Romspen’s request to add Casino R.V.
Resorts Inc. as a party to the receivership application, I am not prepared to appoint a receiver
over Casino or any properties it previously provided as security. The appointment of a receiver
is an equitable remedy. Casino repaid the loan and Romspen agreed to release its interest.
Under those circumstances, it is neither fair nor reasonable for Romspen to seek the appointment
of a receiver over Casino.
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[83] Counsel for Romspen circulated a draft appointment order at the hearing. On behalf of
Pezzack Financial Services Inc., Mr. Tingley submitted that the receiver’s charge should not
enjoy priority over his client’s first mortgages on Cambridge Properties because the receivership
really concerned a dispute involving the Midland Condo Project. That was a reasonable request
in the circumstances, and I order that in respect of the Cambridge Properties the charge granted
to the receiver shall stand subordinate to any first charges registered against those properties by
any person other than Romspen.

(3

[84] A sealing order shall issue in respect of the Confidential Exhibits to the Affidavit of
Wesley Roitman in order to preserve the integrity of any sales and marketing process undertaken
by the Receiver. Counsel can submit a revised draft appointment order to my attention through
the Commercial List Office for issuance.

V. Costs

[85] I would encourage the parties to try to settle the costs of these applications. If they
cannot, Rompsen may serve and file with my office written cost submissions, together with a
Bill of Costs, by May 16, 2014. Any party against whom costs are sought may serve and file
with my office responding written cost submissions by May 29, 2014. The costs submissions
shall not exceed three pages in length, excluding the Bill of Costs.

[86] Any responding cost submissions should include a Bill of Costs setting out the costs
which that party would have claimed on a full, substantial, and partial indemnity basis. If a party
opposing a cost request fails to file its own Bill of Costs, I shall take that failure into account as
one factor when considering the objections made by the party to the costs sought by any other
party. As Winkler 3., as he then was, observed in Risorto v: State Farm Mutual Automobile
Insurance Co., an attack on the quantum of costs where the court did not have before it the bill of
costs of the unsuccessful party “is no more than an attack in the air”.6

D. M. Brown J.

Date:May 5,2014

~ (2003), 64 OR. (3d) 135 (S.C.J.), para. 10, quoted with approval by the Divisional court in United States of

America v, Yemec, [2007] O.J. No. 2066 (Div. Ct.), para. 54.
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