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FACTS

As of February 21, 2022, Canada Fluorspar Inc., and Canada Fluorspar (NL) (hereinafter
referred to as the “Original Entities”) were insolvent and were unable to meet lts debt
obligations as they became due. As a result, PricewaterhouseCoopers Inc., in its capacaty
as court-appointed receiver and manager of Bridging Finance Inc., and Bridging Income
Fund LP ("PWC”) applied for an interim receivership order pursuant to s. 47(1):“0f the
Bankruptcy and Insolvency Act, RSC 1985 c. B-3 (the "BIA”) over substantially.all the
assets and undertaking of the Original Entities, which order was issued by this Hondurable
Court on the 215 day of February, 2022 (the “Interim Receivership Order"). Pursuant to
the Interim Receivership Order, Grant Thornton Limited (“GTL") was appointed as Interim
Receiver of all the assets and undertaking of the Original Entities, with the exception of
those assets and undertakings that were carved out of the receivership (defined therein

as the “Excluded Property”).

On the 8™ day of March 2022, GTL as Interim Receiver made an application to this
Honourable Court declaring that Canada Fluorspar Inc., Canada Fluorspar {(NL) Inc., and
Newspar (hereinafter the “New Entities”) were a company to which the CCAA applied
and requesting protection under the CCAA. As a result of that application, the Couﬂ
granted an initial CCAA Order on the 11" day of March 2022 (the “Initial CCAA Qrder”)
and the Court subsequently granted the ARIO on the 18" day of March 2022. In both
orders, GTL was appointed and confirmed as CCAA Monitor

In the Initial CCAA Order, this Honourable Court authorized the Moenitor, on behalf-of the
New Entities, to enter into a DIP Financing Agreement with the DIP Lenders referenced in
the [nitial CCAA Order {the "DIP Lenders™).

Following the 18" day of March 2022, the Monitor conducted a SISP as contemplated in
the order of this Honourable Court issued on the same day as the ARIO (the “SISP
Order”).

On the 313 day of May 2022, the Monitor made an application to this Honourable Court
seeking an extension of the stay period until the 2™ day of September 2022 and amending
the SISP procedures to extend the dates of the Phase 2 Bid Deadline and each date
thereafter in order to correspond with the CCAA stay period (the "Amended SISP Order”).

The extension was requested to allow the Monitor to arrange the completion of a National
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Instruments 43-101 Technical Report with the expectation that it would assist in increasing
the purchase price for the New Entities’ assets. The court granted these amendments by
Order dated the 10" day of June, 2022.

As outlined in the Monitor's Fifth Report, the Monitor received multiple bids on the New
Entities' assets through the SISP process. The Monitor made a recommendation to the
DIP Lenders as to its preferred choice with respect to the bids received. The DIP Lénders
were in support of the Monitors recommendation and the Monitor therefore notified the
successful bidder (the “Successful Bidder”) on August 18, 2022.

On the 30" day of August 2022, this Honourable Court issued the 2" Amended ARIO
extending the CCAA stay period until the 17" day of October 2022 and amended the SISP
procedures in order to allow time to (i) complete the SISP; (i) enter into a definitive

agreement with the Successful Bidder; and (jii) obtain court approval.

As outlined in the Monitor's Fifth Report, the Monitor completed the SISP and awarded;
with the consent and the agreement of the DIP Lenders, the sale of the New Entities assets

to the Successful Bidder.

As outlined in the Monitor's Sixth Report, the Monitor and the New Entities worked
diligently to complete the definitive agreement. However, the Successful Bidder failed to
top up the agreed upon deposit as required by the SISP, and therefore failed to complete
a key deadline as outlined in the SISP. As a result of this material adverse change, the
agreement with the Successful Bidder was then terminated. The Monitor filed with this
Court a Material Adverse Change Report.

On the 12 day of October 2022 this court issued the 3rd Amended ARIO extending the
CCAA stay period until the 26" day of February, 2023 to allow the senior secured cr;(aditors_
and the DIP Lenders time to determine next steps as it related to the New Entities éssets,

including the possibility of another SISP or a different type of sale or liquidation prdcess. ‘

Following the 12" day of October 2022, the Monitor and the New Entities worked diligently
to solicit bids from parties that previously submitted proposals during the SISP. As of
January 26, 2023, the Monitor selected, and the DIP Lenders approved a new successful
bidder (the “Purchaser”). '



12.

13.

14,

15.

16.

17.

-4 -

On the 13" day of February 2023, the Monitor entered into a Letter of Intent with the
Purchaser.

On the 215t day of February 2023, this court issued the 4" Amended ARIO extending the
CCAA stay period until the 31% day of May 2023 to allow the Purchaser (i) to complete its

due diligence (ii) enter into a Definitive Agreement; and (iii} obtain court approval.

On the 18™M day of May, the court issued the 5" Amended ARIO extending the CCAA stay
period until the 16 day of June, 2023 to allow the Purchaser (i) to complete the definitive
agreement and (i) obtain court approval and close the transaction. in addition, the court
approved the addition of CFI Newspar Holdings Inc. to these proceedings (CFl Newspar
Holdings Inc., the Originai Entities and the New Entities hereinafter collectively referred to
as “CFI" and /or the “Company").

The proposed Share Purchase Agreement with the Purchaser (the “Share Purchase
Agreement’) and the Transactions, as defined in the Share Purchase Agreement (the
“Transactions”) represent the culmination of approximately thirteen (13) months of

extensive efforts on the part of the Monitor and the Company.

The SISP was a thorough and broad canvassing of the world-wide market of parties
interested in the Company’s business and assets. The SISP generated a sighificanf
amount of interest in the Company, which resulted in material improvements to the
consideration provided under the Transactions for the benefit of the Company's
stakeholders and senior secured creditors. The Parties who were engaged in the SISP
ultimately became the parties the Monitor solicited after the agreement with the Successful

Bidder was terminated.

Based on the Monitor's experience, the nature of the Company, the SISP, and the
comparison of offers received, as set out in the Monitor’s Third Confidential Report, the
Monitor is of the view that the Share Purchase Agreement and the Transactions contain
commerciaily reasonable terms and will maximize the available recovery for the Company,
its stakeholders and senior secured creditors. Additional reasons and support are included
in the Monitor's Third Confidential Report and the Monitor's Ninth Report,
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REVERSE VESTING STRUCTURE
The Share Purchase Agreement contemplates a reverse vesting structure whereby:

(a) The Purchaser will purchase the existing interests of Canada Fluorspar Inc., and
subscribe for and purchase new shares of Canada Fluorspar Inc., free and clear
of all encumbrances, such that the Purchaser will become the sole shareholder of
Canada Fluorspar Inc., and as such will acquire its shareholdings in Canada

Fluorspar (NL) Inc., Newspar and CFl Newspar Holdings Inc.; and

(b) All Excluded Assets, Excluded Contracts and Excluded Liabilities (as defined in
the Share Purchase Agreement) will be transferred and “vested out! to a
corporation to be incorporated by the Monitor (the “ResidualCo”) in advance of
closing, in order to allow the Purchaser to acquire the Company’s business and

remaining assets on a “free and clear” basis.

The reverse vesting structure will avoid the need for the Company to transfer the permits,
licenses, leases or amend the registrations associated with the Company’s existing
mineral claims, thereby reducing the costs and time associated with closing the
Transactions, for the benefit of the Company’s stakeholders and senior secured creditors.
In addition, the reverse vesting structure will significantly reduce the time needed to restart

the mine. Again, a financial benefit to stakeholders and senior secured creditors.

The mining industry is heavily regulated and as such it would be a cumbersome p"rocess
to obtain an assignment of all the mining licenses and permits currently held by the
Company. As a result of the complex regulatory environment in which mines operate,

reverse vesting structures are commonly used in acquisitions of mines under the CCAA.

Further, in the current situation, the reverse vesting structure allows the Purchaser to
preserve the Company’s tax attributes that would otherwise be lost in an asset sale, and
the Purchaser has expressed the importance of maintaining these attributes as part of the

sale. The Cash Consideration is based on, in part, the preservation of those tax attributes.

A "reverse vesting” structure will not result in any material prejudice to the creditors of the
Company, nor will it impair any of the creditors’ rights that they would otherwise have
under an asset sale fransaction. There will be no funds available for the unsecured

creditors through either type of transaction.
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MOCNITOR’S POWER EXPANSION

As set out in the Clarke Affidavit, the Monitor's Ninth Report and the Monitor's Third
Confidential Report, the Monitor is seeking enhanced powers in relation to the Resi_giyalCo
in order to enable the Monitor to take additional steps for completion of the Transactions

and other steps related to the wind-down of these CCAA Proceedings.

No person, other than the Monitor, will be appointed to act as an officer or director of the
ResidualCo, making it logical and cost-effective to enhance the Monitor's powers in order
to enable the Monitor to take additional steps for completion of the Transactions and other

steps related to the wind-down of these CCAA Proceedings.

RELEASE

The Monitor is also seeking a court ordered release (the “Release”) in favour of:

(a) the employees, legal counsel and advisors of the Company and of Residua{iCo; |

(b) the Monitor and its legal counsel, and their respective present and former directors,
officers, pariners, employees and advisors;

(©) the DIP Lenders, its counsel, and their respective present and former directors,
officers, partners, employees and advisors; and

{d) the Purchaser, and its directors, officers, employees, legal counsel and advisofé

(collectively, the "Released Parties").

The Release covers any and ali present and future claims against the Released Parties
based upon any fact or matter of occurrence in respect of the Transactions or the
Company, its assets, business or affairs or administration of the Company, except any
claim for fraud or willful misconduct or any claim that is not permitted to be released
pursuant to section 5.1(2) of the CCAA.

The Released Parties have contributed to the successful outcome in these CCAA

Proceedings.

The Release is being sought, with the support of the Company, the Monitor, the DIP
Lenders and the Purchaser, in order to achieve certainty and finality for the Released

Parties in the most efficient and appropriate manner given the current circumstances.
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The Company is unaware of any statutory liabilities in respect of the Released Parties and
to date, no stakeholder of the Company has made the Company or the Manitor aware that
they intend to assert a claim against any of the Released Parties in respect of any claims

covered by the Release.

As set out in the Clarke Affidavit, the Monitor's Ninth Report and the Monitor'd Third
Confidential Report, the Monitor believes that the Release is in the best interest of the

Company in order to complete the Share Purchase Agreement and the Transactions.

EXTENSION OF THE STAY PERIOD
The Stay period will currently expire on the 16" day of June 2023.

The Applicant is requesting the Stay Period be extended until the 31% day of October,
2023,

The Stay Period will terminate in respect of the Company upon closing of the Transactions,
however, the CCAA Proceedings and Stay Period will continue in respect of the

ResidualCo following the completion of the Transactions.

Additionat time is required to complete the Transactions contemplated under the Share
Purchase Agreement and to seek court approval of the distribution of the sale préceeds
resulting from the Transactions. The Applicant therefore seeks an extension of the Stay
Period with respect to the ResidualCo. in order to provide the required stability during that

time frame.

As set out in the cash flow projection, the Monitor expects that, with the funds to be
advanced from the Share Purchase Agreement, it will have sufficient cash to fund its

projected costs during the proposed stay extension period.

The Company and the Monitor have continued to act in good faith and with due diligence
throughout these CCAA Proceedings.

The senior secured creditors and the DIP Lenders have consented to the extension of the

stay of proceedings under section 11 of the CCAA,
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SEALING ORDER

Finally, the Monitor requests that a Court Order be granted sealing the Monitor's Third
Confidential Report and the Share Purchase Agreement and that it remain under seal until
the Closing as outlined in the Share Purchase Agreement, to avoid any negative impact
that could result from the dissemination of the information contained therein. The report
contains commerciaily sensitive information pertaining to the SISP and the offers for
purchase of the mine and other confidential information in respect of the new offers
submitted to the Monitor after the material adverse change and the agreement with the
Purchaser. Publication of the information contained in the Monitor's Third Confidential
Report and Share Purchase Agreement would pose serious risk to the commercial
interests of stakeholders and would irreparably harm the Monitor's efforts to maximize

realizations from the Gompany’s assets should the Transactions not close.
ISSUES:
The issues before this Court are as follows:

1. Whether the Share Purchase Agreement and the Transactions should be
approved by way of a Reverse Vesting Order, :

2. Whether the requested release in favour of the Released Parties should be
granted,

3. Whether the requested extension of the stay of proceedings should be granted;

4, Whether the Monitor should be granted enhanced powers with respect to

ResidualCo; and

5. Whether a sealing order should be granted with respect to the Monitor's [_Thi’r'd]_.
Confidential Report and the Share Purchase Agreement. ‘ ”
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LAW AND ARGUMENT

Whether the Share Purchase Agreement and the Transactions should be approved

The Applicant is requesting that the Share Purchase Agreement with the Purchaser and
the Transactions contemplated therein, be approved by way of a Reverse Vesting Order
("RVQO").

Section 11 of the CCAA provides the court with a broad discretion to make any orders it

considers appropriate in the circumstances.

Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor
company, the court, on the application of any person interested in the matter, may,
subject to the restrictions set out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers appropriate in the
circumstances.

Reference: CCAAs., 11[TAB1]

Section 36 of the CCAA sets out the applicable legal test for obtaining court approval of a
sale outside the ordinary course of business during a CCAA proceeding. This Iegall.test is
aiso applicable in the context of a reverse vesting transaction. In particular, section 36 (3)
outlines certain factors that the Court shall consider when deciding whether to apbrove a

sale:

Factors to be considered

36 (3) In deciding whether to grant the authorization, the court is to consider,
among other things,

(a) whether the process leading to the proposed sale or disposition
was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the
proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their
opinion the sale or disposition would be more beneficial to the
creditors than a sale or disposition under a bankruptey;

(d) the extent to which the creditors were consulied;

(e) the effects of the proposed sale or disposition on the creditors and
other interested parties; and
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() whether the consideration to be received for the assets is
reasonable and fair, taking into account their market value.

Reference: CCAAs., 36 (3) [TAB Z]

43. In Harte Gold Corp (Re), 2022 ONSC 653, the Ontario Superior Court of Justice stated
that the jurisdiction to grant an RVO is derived from section 11 of the CCAA and that the
framework in section 36 (3) should apply to RVO transactions.

[37] | am, therefore, not sure | agree with the analysis which founds jurisdiction
io issue an RVO in s. 36(1). But that can be left for another day because | am
wholeheartedly in agreement that s. 11, as broadly interpreted in the jurisprudence
including, most recently, Callidus, clearly provides the court with jurisdiction to
issue such an order, provided the discretion available under s. 11 is exercised in
accordance with the objects and purposes of the CCAA. And it is for this reason
that | also wholeheartedly agree that the analytical framework of s. 36(3) for
considering an asset sale transaction, even though s. 36 may not support a
standalone basis for jurisdiction in an RVO situation, should be applied, with
necessary modifications, to an RVO transaction.

Reference: Harte Gold Corp (Re), 2022
ONSC 653 at paragraph 37 [TAB 3]

44, In addition, the court provided a list of questions that the Monitor must be prepared to

answer when requesting an RVO.

[38] Given this context, however, | think it would be wrong to regard employment
of the RVO structure in an insolvency situation as the "norm" or something that is
routine or ordinary course. Neither the BIA nor the CCAA deal specifically with the
use or application of an RVO structure. The judicial authorities approving this
approach, while there are now quite a few, do not generally provide much guidance
on the positive and negative implications of this restructuring technigue or what to
look out for. Broader-based commentary and discussion is only now just now
starting to emerge. This suggests to me that the RVO should continue to be
regarded as an unusual or extraordinary measure; not an approach appropriate in
any case merely because it may be more convenient or beneficial for the
purchaser. Approval of the use of an RVO structure should, therefore, involve close
scruting. The Monitor and the court must be diligent in ensuring that the
restructuring is fair and reasonable to all parties having regard to the objectives
and statutory constraints of the CCAA. This is particularly the case where there is
no party with a significant stake in the outcome opposing the use of an RVO
structure. The debtor, the purchaser and especially the Monitor, as the court
appointed officer overseeing the process and answerable to the court (and in
addition to all the usual enquiries and repoerting obligations}, must be prepared to
answer guestions such as:

(a) Why is the RVO necessary in this case?

(b) Does the RVO structure produce an economic result at least as
favourable as any other viable alternative? :
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(c) Is any stakeholder worse off under the RVO struciure than they would
have been under any other viable alternative? And

{d) Does the consideration being paid for the debtor's business reflect the
importance and value of the licences and permits {or other intangible
assets) being preserved under the RVO structure?

Reference: Harte Gold Corp (Re), 2022
ONSC 653 at paragraph 38 [TAB 3]

The Applicant submits that this court has the discretion to approve the RVO under section

11 of the CCAA. Moreover, the Share Purchase Agreement and the Transactions satisfy

the statutory criteria under section 36 (3) of the CCAA for approval of a sale, including a

sale by way of an RVO:

(a)

{b)

The solicitation process was reasonable: The Share Purchase Agreemefit, and
the Transactions contemplated therein, are the culmination of approximately
thirteen (13) months of extensive solicitation efforts on the part of both the Monitor
and the Company as part of the SISP, which process was approved by this Court
pursuant to the SISP Order. As noted above, the Monitor canvassed the world-
wide market of parties interested in the Company's business and assets. This
allowed the Monitor to receive bids from a number of interested parties, The
competitive process resulted in the final bid submitted by the Successful Bidder.
Although the Successful Bidder was unable to complete the transaction as a result
of a material adverse change, the Monitor continued to actively work to g_ell the
assets of the Company including reaching out to those parties who had pré\;iously
been interested during the SISP. As a result, the Monitor entered into a letter of
intent with the Purchaser on February 13, 2022. Since that time, the [\/Eonitdf, with
the cooperation of the Company, has worked diligently to enter into a Share

Purchase Agreement with the Purchaser.

The Monitor approved the solicitation process: GTL, as Monitor, was actively
involved in the SISP. As the Company has no existing directors or officers, the
Monitor, with the cooperation of the Company, sought court approval for the SISP
and ran the SISP in compliance with the SISP Order. The Monitor continued to
work with the interested parties from the SISP to solicit new bids when the
transaction with the Successfui Bidder failed as a result of the material adverse

change.
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The Monitor filed reports: The Monitor has filed its First, Second, Third,‘}*ourth;
Fifth, Sixth, Seventh and Eighth Reports with this Honourable Court. Al Ifheports
have made reference to the progress of the SISP at various stages through;aut the
process. As outlined in the Monitor's Fifth Report and Ninth Report, filed With this
Honourable Court, the Monitor believes that the sale and subscription of shares to
a preferred bidder under the RVO would be more beneficial to the creditors than a
sale of assets under a sale or disposition in bankruptcy. The Monitor supports thé
sale pursuant to the Share Purchase Agreement and is requesting the approval of
this Honourable Court.

Stakeholders were consulted during the sale process: The Monit;ﬁf haé
consistently and frequently consulted with the senior secured creditors ;:of the
Company, being the DIP Lenders, throughout the entire SISP process'. Thé
Monitor obtained the consent of the DIP Lenders prior to each change to the SISP,
and to each milestone and prior to the approval of the Successful Bidder. The
Monitor consulted with the DIP Lenders when the transaction with the Successful
Bidder failed and the parties had to determine next steps. The Monitor sought
approval from the DIP Lenders on the new offers and the successful bid from the
Purchaser. The Monitor continues to consult the DIP Lenders in relation to the

Share Purchase Agreement and the Transactions.

The effect on creditors: The Monitor has consuited with the DIP Lénders_
regarding the Share Purchase Agreement and the Cash Consideration (as defined
in the Share Purchase Agreement). The DIP Lenders have agreed to the prcposed
sale. The Monitor submits that the unsecured creditors will remain unaffected
regardless of the Transactions. Further, the Monitor submits that none of the

creditors will be in a worse position if the RVO is granted.

Consideration received for the assets: The Cash Consideration payable
pursuant to the Share Purchase Agreement is fair and reasonable as outlined in
the Monitor's Ninth Report. The assets were extensively marketed as part of the
SISP and the Purchaser was the highest bid received through the second round
of bids. In addition, the sale to the Purchaser by way of the RVO will continue the

operations of the Company as a going concern.
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With respect to the questions outlined by the Superior Court of Justice in Harte Gold Corp
(Re), 2022 ONSC 653, the Applicant responds as follows:

(a)

(b)

Necessity of the RVO: The RVO is necessary in this instance as it will allow for
the Purchaser to operate the Company as a going concern and use the Retained
Assets of the Company, including the mineral leases and licences, without delay

or additional costs to the Company. 5

Economic Result: The economic result of the Transactions provides a;ffbetter
resuit than any other form of transaction under a bankruptcy, as it allows the
Company to continue on as a going concern. In addition, the Transactions provide
for the repayment of the DIP Financing as well as payment to the senior secured

creditors.

Is any Stakeholder worse off: No creditor is worse off as a result of the RVC:
The unsecured creditors remain unaffected regardless of the sale process.

. o
i

Consideration paid: The consideration outlined in the Share Purchase
Agreement for the sale and subscription of Canada Fluorspar Inc. shares, is the
highest price offered to the Monitor through the SISP and through the recan\(assing
of the SISP bidders. The SISP canvassed the worldwide market. The Fiﬂonitor
believes that the price received is fair and reasonable taking into account the

assets, including the minerai leases and licences.

in Quest University Canada {Re), 2020 BSCS 1883, the British Columbia Supreme Court
extensively reviewed the case law related to a court’'s authority to grant a reverse vesting
order under the CCAA. Following the review of the case law, it found that the CCAA

provided sufficient authority to grant the reverse vesting order which was consistent “with

the remedial purposes of the CCAA" and consistent with the Supreme Court of Canada’s

ruling on a CCAA court’s jurisdiction in Callidus. The issue in each case is not whether the

court has sufficient jurisdiction but whether the relief is "appropriate” in the circumstances

and that stakeholders are treated as fairly and reasonably as the circumstances permit: .

[165] | find further support for Quest's position in the recent comments of the
Court in Callidus. The Court was there addressing a different issue — whether a
CCAA judge has jurisdiction under s. 11 to bar a creditor from voting where the
creditor is "acting for an improper purpose” -~ but the Court's comments on the
exercise of jurisdiction under the CCAA ring true in relation to the RVO structure:
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[49] The discretionary authority conferred by the CCAA, while
broad in nature, is not boundless. This authority must be exercised
in furtherance of the remedial objectives of the CCAA, which we
have explained above (see Century Services, at para. 59).
Additionally, the court must keep in mind three “"baseline
considerations” (at para. 70), which the applicant bears the burden
of demonstrating: {1) that the order sought is appropriate in the
circumstances, and (2) that the applicant has been acting in good
faith and (3) with due diligence (para. 89).

Reference: Quest University Canada (Re),
2020 BSCS 1883 at paragraph 155 [TAB 4]

The Applicant submits that the order is appropriate in these circumstances given the
nature of the operation of the mine and structure of the current deal with the Purchaser,
Granting the RVQ will avoid additional costs and unnecessary delay to the Company, the
stakeholders, the senior secured creditors and the Purchaser. The Monitor has acted in
good faith and has exercised due diligence throughout the SISP process by (i) keeping all
creditors informed (i) having numerous discussions with the senior secured creditcrs and
DIP Lenders regarding phase 1 and phase 2 bidders, (iii) having numerous discussions
with the senior secured creditors and DIP Lenders regarding the previous material adverse
change and the recanvassing of the interested parties in the SISP; (iv) obtaining conseht
of the senior secured creditors and DIP Lenders prior to making any changes to the SISP
and prior to choosing the Purchaser and (v) obtaining the highest price for the assets as
a result of its marketing efforts under the SISP.

Appropriate use of an RVO was further discussed in Quest University Canada (Re), 2020
BSCS 1883, wherein the court noted that RVOs are often used when the purghased
assets include licenses that are either difficult to transfer to the purchaser and/or more

valuable if maintained within the existing corporate entity:

[160] Many of the RVO cases cited above involve a sale of an ongoing business :
with a purchaser. The RVO structure was crafted to allow those businesses to
continue through the debtor company, since it was that corporate vehicle who
owned the valuable "assets” that couid not be transferred.

Reference: Quest University Canada (Re),
2020 BSCS 1883 at paragraph 160 {TAB 4]
In Just Energy Group Inc. et. al. v. Morgan Stanley Capital Group inc. et. al., the Ontario
Superior Court approved a RVO and noted the difficulties in transferring permits and

licenses through a traditional asset sale:
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Reverse vesting orders are relatively new structures. | agree that reverse vesting orders should not
be the “norm” and that a court should carefully consider whether a reverse vesting order is warranted
in the circumstances: see Harte Gold Corp. (Re) , at para. 38; Black Rock Metals Inc., at para. 99.
That said, reverse vesting orders have been deemed appropriate in a number of cases: see Quest
University (Re} , at para, 168, Harte Gold Corp. (Re) , at para. 77 and Black Rock Metals' Inc., dt
para. 114,

The aforementioned cases approved reverse vesting orders in circumstances where:

» The debtor operated in a highly-regulated environment in which its existing permits, licenses or
other rights were difficult or impossible to reassign to a purchaser.

« The debtor is a party to certain key agreements that would be similarly difficuit or impossible to
assign to a purchaser.

+ Whete maintaining the existing legal entities would preserve certain tax attributes that would
otherwise be lost in a traditional vesting order transaction. : :

Reference: Just Energy Group Inc. et. al. v. Morgan Stanley Capital Group inc.

et. al. 2022 CarswellOnt 16700 at paras 33-34 [Tab 5]
In this case, the Share Purchase Agreement is structured as a reverse vesting transaction
in order to maintain sixty four (64) material permits and licenses that are required_%or the
Company's mining operations, including mineral licenses, mine lease rentals, surface
lease rentals, crown land leases, water use licenses and operation permits, all of which
are integral to the operation of the Company (collectively, the “Permits and Licenses”).
A traditional asset sale transaction structure would require having to seek the consent to
assignment from contract counterparties and a transfer of such Permits and Licenses by
government departments resulting in inevitable delay and additional costs in completing
the Transactions, to the detriment of the Company’s stakeholders. Additionally;
amendments to various mineral claim registrations would create additional costs

associated with the Transactions.

in addition, the reverse vesting structure allows the Purchaser to preserve the Company's
tax attributes that would otherwise be lost in an asset sale, and the Purchaser has
expressed the importance of maintaining these attributes as part of the sale. The Cash

Consideration is based on, in part, the preservation of those tax attributes,

The reverse vesting aspect of the Transactions will not prejudice or impair any rights of
the Company’s creditors as compared to an asset sale transaction, and certain elements
of the Transactions were structured to preserve rights that creditors would otherwise have

nad in an asset sale transaction. Accordingly, the Applicant submits that approving the
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Transactions as a reverse vesting transaction is appropriate in the circumstances and

consistent with the underlying objectives of the CCAA,

Whether the requested Release in favour of the Released Parties should be granted

54.

55.

56.

The proposed Release covers any and all present and future claims against the Released
Parties except any claim for fraud or willful misconduct or any claim that is not permitted

to be released pursuant to section 5.1(2) of the CCAA.

Releases for the Monitor and other advisors to debtor companies are a common feature
of CCAA plans. The absence of a CCAA plan, however, does not deprive the courf of the
jurisdiction to approve releases for these parties. Section 5.1(1) of the CCAA, for exémple;
which deals with releases relating to directors, is drafted permissively. It does not I;mlt the
j___urisdiction of the Court under section 11 of the CCAA ta make any order that it considers
appropriate in the circumstances. Section 5.1(1) of the CCAA states as follows:

5.1 (1) A compromise or arrangement made in respect of a debtor company may
include in its terms provision for the compromise of claims against directors of the
company that arose before the commencement of proceedings under this Act and
that relate to the obligations of the company where the directors are by law liable
in their capacity as directors for the payment of such obligations.

Reference: CCAAs. 5.1(1) [TAB 6]

CCAA courts have, on multiple occasions, approved releases in the absence of a CCAA
plan, both on consent and in contested matters. These releases have been in favour of,
among other parties, directors, officers, monitors, counsel, employees, shareholders and
advisors. In Green Relief Inc. (Re), 2020 ONSC 6837, the Ontario Superior Court of
Justice granted such a release and provided a non-exhaustive list of factors to be

considered:;

27 in Lydian International Limited (Re), 2020 ONSC 4006 at paragraph 54, Morawetz J.
(as he then was) summarized the factors relevant to the approval of releases in CCAA
proceedings as including the following:

{a) Whether the claims to be released are rationally connected to the purpose of the plan;
(b) Whether the plan can succeed without the releases;

{c) Whether the parties being released contributed to the plan;

(d) Whether the releases benefit the debtors as well as the creditors generally;
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(&) Whether the creditors voting on the plan have knowledge of the nature and the effect
of the releases; and

(f} Whether the releases are fair, reasonable and not overly-hroad.

28 As in most discretionary exercises, it is not necessary for each of the factors to apply
in order for the release to be granted: Target Canada Co., Re, endorsement of Morawetz
J. (as he then was) at p. 14. Some faciors may assume greater weight in one case than
anotner.

Reference: Green Relief inc. (Re), 2020
ONSC 6837 at paragraphs 27-28 [TAB 7]

Several cases throughout Canada have granted similar releases relying on the factors
outlined above. In Harte Gold Corp (Re), the Ontario Superior Court of Justice stated as

follows:

[78] Harte Gold seeks a Release which includes the present and former directors
and officers of Harte Gold and the newcos, the Monitor and its legal counsel, and
the purchaser and its directors, and officers. The proposed Release covers all
present and future claims against the released parties based upon any fact, matter
of occurrence in respect of the SARSA transactions or Harte Gold and its assets,
business or affairs, except any claim for fraud or willful misconduct or any claim
that is not permitted to be released under s, 5.1(2) of the CCAA.

[78] CCAA courts have frequently approved releases, both in the context of a plan
and in the absence of a CCAA plan, both on consent and in contested matters,
These releases have been in favour of the parties, directors, officers, monitors,
counsel, employees, shareholders and advisors.

[80] | find that the requested Release is reasonable and appropriate in the
circumstances. | base my decision on an assessment of the following factors taken -
from Lydian International Limited (Re), 2020 ONSC 4006 at para. 54. As is often
the case in the exercise of discretionary powers, it is not necessary for each of the
factors to apply for the release to be approved.

Reference: Harte Gold Corp (Re), 2022
ONSC 653 at paragraph 78-80 [TAB 3]

Additionally, in the recent case of Arrangement relatif & Blackrock Metals Inc, 2022 QCCS

2828, the Quebec court considered contested releases in the context of an RV(Q:

128 It i3 now commonplace for third-party releases, in favor of parties to a
restructuring, their professional advisors as well as their directors, officers and
others, to be approved outside of a plan in the context of a transaction. In fact,
similar releases have been approved by this Court in recent cases involving RVO
transactions, including in Nemaska Lithium. :

129 This being said, the courts should not grant releases blindly and‘i—'
systematically.
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130 In Harte Gold Corp., the Court approved releases in favor of various parties
that included the purchaser and its directors and officers and considered the
criteria ordinarily canvassed with respect to third-party releases provided for under
a plan, as articulated in Lydian International Limited (Re} and elsewhere. They are
the following: '

a) Whether the parties to be released from claims were necessary and
essential to the restructuring of the debior;

b) Whether the claims to be released were rationaily connected to the
purpose of the plan and necessary for it;

c) Whether the plan could succeed without the releases;

d) Whether the parties being released were contributing to the plan; and

e) Whether the release benefitted the debtors as well as the creditors

generaily.

131 In the present file, 1Q's and Orion's participation was obviously
instrumental to the restructuring of BlackRock's business. Considering the SISP
and the opportunity given to BlackRock's stakeholders to participate in the
process, it is reasonable for 1Q and Orion to now start with a clean slate and not to
be under the threat of potential claims as they will be leading BiackRock's efforts
with Project Volt. The release will provide more certainty and finality.

132 The release is thus reasonably connected and justified as part of the

Proposed Transaction, and it is to the benefit of BlackRock and its stakehoiders

generally as it will afiow BlackRock to emerge as a solvent entity and be in the best
possible position to, hopefully, secure financing for Project Volt. They are also fair
and reasonable in the present circumstances.

Reference: Arrangement refatif

a

Blackrock Metals Inc., 2022 QCCS 2828 at

paragraph 128-132 [TAB 8]

59. The Applicant submits that the Release sought is reasonable and appropriate in the

circumstances and should be granted for the following reasons:

(a)

Whether the claims to be released are rationally connected to the purpose of

the restructuring: The claims to be released are rationally connected to the

Company’s restructuring. The Release will have the effect of reducing claims

against the Released Parties, which in turn will reduce indemnification claims by

the Released Parties against the Administration Charge (as defined in the Initial

Order). The result is a larger pool of cash available to satisfy creditor claims. Given

that a purpose of a CCAA proceeding is to maximize creditor recovery, a release

that helps achieve this goal is rationally connected to the purpose of the

Company's restructuring.
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Whether the releasees contributed to the restructuring: The Released Parties
made significant contributions to the Company’s restructuring, both prior to and
throughout these CCAA Proceedings. Among other things, the extensive efforts of
the Monitor, in consultation with the Company and its legal counsel, and the
support and assistance from the DIP Lenders and its legal counsel, were
instrumental to the conduct of the SISP and the continued operations of the
Company during the CCAA Proceedings. With a proposed sale that will maintain
the Company as a going concern and permit repayment of the DIP Financing anéﬁ
payment to the senior secured creditors, these CCAA Proceedings have,{‘}_.had a
successful outcome for the benefit of the Company’s stakeholders. The Re‘liéased
Parties have clearly contributed time, energy and resources to achieve this

outcome and accordingly, are deserving of the Release.

Whether the Release is fair, reasonable and not overly broad: The Release is
fair and reasonable. The Monitor is unaware of any claims against the advisors
related to their provision of services to the Company, or any claims against the
Purchaser or DIP Lenders as it relates to its conduct with respect to the Company
or these CCAA Proceedings. As such, the Release is not expected to materially
prejudice any stakeholders. Further, the Release is sufficiently narrow .in the
circumstances as the Release carves out and preserves claims that are not
permitted to be released pursuant to s. 5.1(2) of the CCAA and claims arising from

fraud or wilful misconduct.

Whether the restructuring could succeed without the Release: The Release
is being sought, with the support of the Purchaser and the DIP Lenders, as it will
bring certainty and finality for the Released Parties. Additionally, the Company and
the Purchaser both believe that the Release is an essential component to the

Transactions.

Whether the Release benefits the Company as well as the creditors
generally: The Release benefits the Company as well as the Company’s creditors
and other stakeholders by reducing the potential for the Released Parties to seek
indemnification from the Company, thus minimizing further claims against the

Company.
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() Creditors’ knowledge of the nature and effect of the Release: All creditors on
the Service List were served with materials relating to this motion. The NMonitor
also provided notice to unsecured creditors and posting a copy of the materials on
its website. The proposed Release was contained in the draft approval and
reverse vesting order that was attached to the within Application, which provided
stakeholders with ample notice and time to raise concerns with the Compény or

the Monitor.
60. For the reasons noted above, the Applicant submits that the Release should be granted.
Whether the requested extension of the stay of proceedings should be granted

61. The Stay Period will terminate in respect of the Company upon closing of the Transactions,
however, the CCAA Proceedings and Stay Period will continue in respect of the

ResidualCo following the completion of the Transactions.

B2. The current stay period expires on the 18" day of June 2023. The Applicant is now
requesting a stay with respect to the ResidualCo. until the 31¢ day of October, 2023,

63. Section 11.02(2) of the CCAA provides that a court has the discretion to grant a requested

stay of proceedings on any terms that it may impose:

11.02 (2) A court may, on an application in respect of a debtor company other than
an initial application, make an order, on any terms that it may impose,

{a) staying, until otherwise ordered by the court, for any period that the court
considers necessary, all proceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

(b) restraining, until ofherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any
action, suit or proceeding against the company.

Reference: CCAAs., 11.02(2) [TAB 9]
64. Section 11.02 (3) of the CCAA outlines when a court should make an order to extend a

stay:

{3) The court shall not make the order unless
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(a) the applicant satisfies the court that circumstances exist that make the order
appropriate; and

(b) in the case of an order under subsection (2}, the applicant also satisfies the
court that the applicant has acted, and is acting, in good faith and with due
diligence.

Reference: CCAAs., 11.02(3) [TAB 10]

The Applicant submits that the request is appropriate in these circumstances as it will
allow for the necessary time needed to complete the Transactions contemplated by the
Share Purchase Agreement as well as the time needed to obtain court approval for the

distribution of funds.

In Harte Gold Corp (Re), 2022 ONSC 653, the Ontario Supreme Court of Justice
discussed the test for extending a stay of proceedings under s. 11.02 of the CCAA.

The current stay period expires on January 31, 2022. Under s. 11.02 of the CCAA,
the court may grant an extension of a stay of proceedings where: (a) -
circumstances exist that make the order appropriate; and (b) the debtor company -
satisfies the court that it has acted, and is acting, in good faith and with due
diligence. ‘

Harte Gold is seeking to extend the stay period to and including March 29, 2022
to allow it fo proceed with the closing cf the Silver Lake transaction, while at the '
same time preserving the status quo and preventing creditors and athers from
taking any sieps to try and better their positions in comparison to other creditors.

No creditors are expected to suffer material prejudice as a result of the extension
of the stay of proceedings. Harte Gold is acting in good faith and will continue to
pay its post-filing obligations in the ordinary course. As detailed in Harte Gold's
cash flow forecast, it is expected to have sufficient liquidity to continue its
operations during the contemplated extension of the stay.

For these reasons the stay is exiended to March 29, 2022

Reference: Harte Gold Corp (Re), 2022
ONSC 853 at paragraphs 87-90 [TAB 3]
As outlined above, the Applicant has been acting in good faith and with due diligence
throughout this process but will require additional time to complete the Transactions
contemplated by the Share Purchase Agreement and to attend to the distribution of:funds.

No creditors will suffer prejudice as a result of the extension. In fact, the senior secured
creditors and DIP Lenders have all consented to the extension. Finally, as outlined in the

updated Cash Flow, the Monitor expects that, with the funds to be advanced from the
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Share Purchase Agreement, it will have sufficient cash to fund its projected costs during

the proposed stay extension period.

Whether the MNonitor should be granted enhanced powers with respéct to

ResidualCo

sy

The CCAA provides the Court with broad discretion in respect of the Monitor's functions
in a particular CCAA proceeding.

Section 23(1) (k) of the CCAA provides that the Monitor can;

(k) carry out any other functions in relation to the company that the court may
direct, :

Reference: CCAA s, 23 (1) (k) [TAB 11]

[n addition, as noted above, section 11 of the CCAA authorizes this Court to make any

order that is necessary and appropriate in the circumstances.

In Harte Gold Corp (Re), 2022 ONSC 653, the Court granted the expansion of monitor

powers in relation to an RVO invelving newcos:

[91] The CCAA provides the Court with broad discretion in respect of the
Monitor's functions. Section 23(1}{k) of the CCAA provides that the Monitor can
“carry out any other functions in relation to the {debtor] company that the courf may |
direct”. In addition, of course, s. 11 of the CCAA authorizes this Court to make any
order that is necessary and appropriate in the circumstances.

{92} The order for the Monitar's expanded powers is intended ta provide the °
Monitor with the power, effective upen the issuance of the approval and reverse
vesting order, to administer the affairs of the newcos (which is necessary to
complete the transaction), along with powers necessary to wind down these CCAA
proceedings and to pui the newcos into bankrupicy following the ciose of the
transaction. No creditor is prejudiced by the expansion of the Monitor's powers to .
facilitate the transaction and the wind-down of the CCAA proceedings. On the ~
contrary, the granting of such powers is necessary to achieve the benefits of the
transaction to stakehclders which have been described above,

Reference: Harte Gold Corp (Re), 2022

ONSC 653 at paragraphs 91-92 [TAB 3]
The Applicant submits that the present case is similar to Harte Gold Corp (Re), in relation
to the necessity for the expansion of monitor powers. The expanded powers are necessary
in order for the Monitor to complete the Transactions with the Purchaser pursuant to the

Share Purchase Agreement, including the necessity to vest out the Excluded Assets,
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Excluded Contracts and Excluded Liabilities to ResidualCo. Moreover, no creditorwill be

prejudiced by the requeéted expansion of the Monitor's powers.

i

Whether a sealing order should be granted with respect to the Monitor’s Third Confidential

Report and the Share Purchase Agreement.

74,

75.

The Applicant requests a Court Order be granted sealing the Monitor's Third Confidential
Report and the Share Purchase Agreement and that it remain under seal until the Closing
as outlined in the Share Purchase Agreement, to avoid any negative impact that could
result from dissemination of the information contained in the Menitor's Third Confidential
Report and Share Purchase Agreement. The report and agreement contain commercially
sensitive information pertaining to the valuation of the mine, bids, terms of the proposed
sale and certain confidential information in respect of the offers submitted to the Applicant
during both the SISP and the recanvassing of interested parties after the material adverse
change. Publication of the information contained in the Monitor's Third Confidential 'Report
and the Share Purchase Agreement would pose serious risks to the commercial interests
of stakeholders and would irreparably harm the Applicant’s efforts to maximize realizations

should the sale not close.

This Honourable Court has recognized that sealing orders in respect of commercially
sensitive information are appropriate in respect of information related to the sale or

proposed sale of assets;

‘| also granted an order sealing the Receiver's First Report until the transaction
contemplated in the application is completed or upon further order of the Court. As
a court of inherent jurisdiction, this Court has authority to seal part or all of a court ~
record (Barnes, Re, 2016 NLTD(G) 106 (N.L. T.D.}). The receiver submits that this
is an appropriate case for me 1o exercise my discretion in accordance with -
generaily accepted insolvency practice to grant a sealing crder over the Receiver's
First Report and its appendices, until completion of the sale contemplated by this
application.

Because the proposed sale of the Subject Property has not been approved, the
receiver is rightly concerned that the sensitive information contained in the
Receiver's First Report could adversely affect the sale of these assets to another
party.”

Reference: Sports Villas Resort, Inc. (Re)
2020 CarswellNfld 188 at paras 7-9 (NLSC)
[Tab 12]
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76: - The Applicant submits that the rationale employed by this court in Sports Villas Resort,
Inc. (Re), is equally applicable to the present situation and that it is appropriate for the
court to grant the requested Sealing Order.

Conclusion

ol The Applicant respectfully requests that this Honourable Court grant the Order attached
to the within Application.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
L
DATED at the City of St. John's, in the Province of Newfoundland and Labrador, thisz_q day of

May, 2023.

K - — 7
Geoffrey S cer
Mcinnes Cooper
Solicitors for the Applicant
Whose address for service is;
5" Floor, Baine Johnston Centre
10 Fort William Place
St. John's, NL A1C 5X4

TO: Supreme Court of Newfoundland & Labrador
General Division (In Bankruptcy)
P.O. Box 937
313 Duckworth Street
St. John's, NL A1C 5M3

AND TO: The Service List attached as Schedule “A” to the Application
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de 1a digposition ou d'rutres do ses getifs 3 upe charge,
stretb on autre restriction en faveur des créateiers tou-
chée parlapige.

Hestriction A Fégard des employeurs .

(7) Ine peut eutoriser la disposition que 8'll est convaln-
cu gue la compagnie est en tmesuTe deftectuer et effec-
tuera les paisments qui auraient &6 exigéd en vertn fles
alingas 6(5)a) et (6)a) &1 avail homologué la transaction
ott Parrengement.

Restiiction & Fagard da s propriété tnfefoctuelle

(8) 5i, i e date 3 laguelie une ordentiance eat rendue &
son bgard sous le Tégfme de la présente lol, la compagnie |
gat partle 4 un coxtrat qui sutorise wmne autre partie Al
lser un droit de propriété intellectuelle gui est copris
dans Tn disposition d'actifs autorisée en vertu du pata-
graphe (6), cette disposition n'empéche pas I'suire partie
dtiliser 1o droit em question mi d's faive respeclsr Tuti-
fisatlon sxclnsive, & condition que cette aute parie res-
pecte ses obiigations covttrctucllos & T6gand de Vutiisa-

tlon de ce deolt, et ce, potr la périods prévie au contrat

oL pour toute projongation de celle-cl dont elle se prévaut
de plein droit.

200k, ah, 47, 4rt 18715 2007, nly A6, BM. 785 2017, ch 28, art, 147 2018, alw 27 nr, 268,
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1] This % a metion by Harte Gold fr an approvel and reverse vesting order iwolving the
sal of Harte Gold’s mining enterprise to a stratepic purchaser (that i, an enfity m the
gold mining busmess) and for an order extending the stay and eapanding the Monilor's
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powers to iclude rew entities to be oresfed for the purposes of implementing Farte
Cold’s proposed restructuring, There was mn oppostion to the relisf sought. Al those
who appeared at the hearing supported approval of the transaction.

Following the conchision of oral submissions on Friday, Jatuary 28, 2022, T issued the
orders sought with written teasons to follow. These are the reesons.

Backpronnd

[3]

[4]

{3]

(6]

7]

Harte Gold 75 2 public company incorporated under the Business Corporations Act
{Ontat), Priey to Jawary 17, 2022, ifs shares publicly fraded on the Toronte Steck
Exchange, Frankfirt Stock Bxchange end over-the-counter. Harte Gold operates a gold
mine Iocafed in northern Opfaro within the Saul Ste. Made Mining Division and
approximately 30 km north of the town of White River. This mine, refered to as fhe
Sugar Loaf Mine, produces gold bullion. Herte Gold has a total of 260 employess on
payroll, as wel as 19 employees refained through various agencies. Herte Gold's payroll
obligations are current.

Of some mportance to the form of transaction proposed in this case, involving an
approval and revemse vestig order (RVO), is the fct that Harte Gold hag 12 material
permits and licenses fhat are required to maintain i mining operafions, 24 active work
permits and licenses that allow the performance of exploration work on various pexts of
the Sugar Loaf property and rmany other forest resource Lcenses, fire permits and the like,
all necessaty in ong wey or another to Harte Gold’s contimed operations. Harte Gold
ako has 513 mioeral temures, corsising of fhree fieehold properties, seven leasehold
propertics, 468 mineral olaims and 35 additional tenmres. The transfer of these permis
and lcenses efe. would imvolve a complex tramsfr or mew application process of
indeterminate tisk, delay and cost.

It is alo importnt to mote that Harte Gold i perty fo an Tmpact Benefits Agreement
dated April 2018 between Harte Gold and Netmizaaggamig Nishoaabeg First Nafion.

Hatte Gold has two primary secured creditors. They are: a mummbered company (833)
owned by Silver Lake Resources Limited (an Australian gold mine company). 833 ka
very recent sssipnee of sipnificant secured debt from BNPP; and, AHG Jersey Linited
(AHG is part of the Appian group). Appian entilies are also counterpariies {o & number of
offiake agreerncnts under which Harte Gold sells gold 7 exchange for prices deferrmined
by a pricing forma tied to the London bullion market. Orion is, similarly, a comterparly
to addifonal offake agreements, BNPP, Hllowing the assignment of #s secured debt, has
retained additional obligations in respect of certain hedgmg arrangemerts provided fo
Harte Gold. Harte Gold alo has a pumber of trade and other unsectred creditors who are
owed an estimated $7.5 milion for pre-fling obligations and finther amoumts for services
rendered post-filing,

At fhe tire of #ts initial application to the court, Harie Cold’s assets were valed af
$163.8 milion. Bs liabilies were valed et $166.1 milion. On a balince sheet basis,

therefore, Heart Gold was insolvent,
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Since about 2019, Harte Gold has been puwsuing a mmber of measwes to address a
srowing Hquidity problam, & problem only exacerbated by the Covid-19 pandermic.
Degpite these efforts, in 2020 Harte Gold was obliged to seelc agroement from ifs prime
lender, BNPP, t0 defor debt payments end fo seek a brbearance from enforeement of
BNPF's seoucdty. In May 2021, Hetle Gold ifiated a strafegic review of options to
achieve the desived Yquidity snd to find fie acquisifion of new capital Harte Gold
appointed # strategic committee of #s board and, shorily thereafter, 2 special conmities
of independent directors. The special committee retained FTI as financial advisor (FTI
was subsequently appomted Monitor by fhis Cowt) and developed a phn to aftract new
capital through a potential sale.

This prefiling strategic process involved approsching over 250 potentisl buyers. 31 of
these emfites execued confidentiality apreernents; 28 of those conducied due diligence
through Harte Gold’s virtnal data room. Harte Gold received four nonbinding exprossinns
of inferest but, by the bid deadline in September 2021, no binding offers had heen
received.

In the aftermath of this wnsuccessfil process, Sitver Lake through 833 acquired BNFPP's
debt and advanced a propesal to mequire Harte Gold’s operations by way of a ctedit bid
and to provide interim financing i commection with any proceedings wder the CCAA.
An mitizl order mnder the CCAA fsued flom this Cowt on Decemiber 7, 2021.

In the midst of fhis process, Harte Gold received a conpeting proposal to roske a credit
bid from Here Golds second secwed credifor, Appian. As a resulf of thess
developments, Harte Gold resolved to conduct a firther (albeit brief, given the extensive
process that had just been completed) sale and investment soficitation process, this time
with 2 staking horse bid. Further competing proposals took place between Silver Lake
and Appian over who would be the stalking horse bidder. As & resull of this process, the
stelling horse bid of Sitver Leke was significently nproved. Appian was then content to
let Silver Lake’s credit bid form the basis of the SISP. T approved this process in an order
dated December 20, 2021.

The Monitor provided a new solicitation nofice to a fotal of 48 known and previovsly
unknown potential bidders (other than Silver Lake and Appian). None of the poientially
nferested partiss signed a confldentinlity agreement or requested access to the dafa room.

Ouly one competing bid was tecejved — a farther credit bid fiom Appian with fomproved
conditiors over those proposed by Biver Lake Uliimately, all parties agroed that the
vespording cormmitment fom Siver Lake which was at least as fwourable fo
stakeholders as the Applan bid would be, in effect, the prevailing and winning bid.

This took the form of e Second Anmended and Restated Subscrption Agreement
(SARSA) with 833, the actual purchaser. The improved temms were: (2) the agsumption
by the puchaser of Harte Gold's office Tease at 161 Bay Stieet i Toronto; (b)) the
proviso that the $10 milion cap on payment of cure costs and pre-fling frade creditors
does mot apply fo the assunmpfion of post-filng trade credifor obligatiors; and () all
amounts owing by Harte Gold to any of the Appian parties are suhject to a seftlstoont
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agreement between 833 Ontario, Silver Lake and Appian and excluded. fom the profiing
care costs; and, (¢) the undertaking fo pay an additionsl cash deposit of US$1,093,658.72,
equivalent to approximately 5% of the Appian indebiedness.

Tn broad brush terms, the Siver Lake/833 purchase ¥ stchred as a reverse vesting
order. The fransaction will fnvolve:

" the cancellation of all Herte Gold shares and the issue of new shares to the
purchager

. payment by the puchaser of all secured debt

. payment by the purchaser of virtually all prefling trade amoufs (esfimated at
$7.5 millivn but witk a $10 million cap) and postfiing tade ampunts

. certain excluled comfracts and liabiiies being assigned fo rewly formed
companies which will, ulimately, be put info backruptcy. The exchided contucts
and liabilties inclide z number of apreements mvolving omgoing or futare
services i respect of which there & Jitfle if any money curently owed. They akso
fichde a muber of conlracts with Appian enties and Orion, both of which
support approval of fhe fransaction The emplymert contracts of four terrminated
executives wil, however, be excluded labilties, which wil mlify the value of
any termination claims. Notably, excluded [bilies does not inclide regulatory
or enviconmental lizbilities to any government authoriy

. retaining o the payrell all but hur enplyees (the four members of the executive
tears, whose employment conftacts will be lerminated), and

. releases, inclding of Harks Godd and its diectors and officers, the Momnitor and
its Jegal connsel and Silver Lake and is divectors and officers.

There is no provision for any break fee. Nor i fhere a request for any fbrm of sealng
order.

T shoud add that the value of what the purchaser is payng for Harte Gold’s business,

inchiding the secwred debt, the pre end pesifiing rade amounis, interim finzncing and
the Fke, totals well over $160 million,

There are three principal isues:

(1)  Whether the proposed transaction, should be approved, including the reverse
vesting order transaction structre end the form of the proposed release;

(2)  Whether the stay should be extended; znd,
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(3)  Whether the Monifor's mandate should be extended to inchded additioral
companies (newcos) being Incorperated for the purposes of executing the

proposed transaction.
Analysis
[18} Section 11 of the CCAA confbrs jurisdiction on the Coutt 11 the broadest of ferms: “the

(19

f20]

[21]

cowt, on the application of any person ferested in the matter, way, subject to the
Testrictions set owt i this Act, on notice to any other person or without notice as it may
see fit, make any order that & considers appropriate in the crenmstances ™.

Section 36(1) of the CCAA provides:

A debtor conpany in respect of which an order has ‘besn made wnder this Act may
not sell or otherwise dispose of assets ovtside the ordinary course of busiess
1mless authorized to do so by a cowrt. Desplte any requitement fow shareholder
approval, mcluding one wader foderal or provincial law, the court may authorizs
the sale or disposiion even if shareholder approvel was not obtained.

Sectior 36(3) of the CCAA provides a non-exhanstive Bist of fictors to be comsidered on
a motion 10 approve & sale. These inclde:

(a) whether the process leading fo the proposed sale or disposition was teascnabls
1 the circumstances;

(b) whether the monitor approved the process leadizg to the proposed sale or
dispositiony

{c) whether the monitor fled with the court a report stating that in ther opmion
the sale or disposition would be more beneficial to the creditors than a sale or
disposition under a banknupfcy;

(d) the extent {o which. the creditors were consulted;

(e) the effects of the proposed sale or dispositon on the credifors and other
nterested partics; and

() whether the consideration to be received for the agsefs i reasonable and i,
taking into account their market vehe.

The s. 36(3) criteria lergely correspond fo the principles artioulted in Royal Bunk v.
Soundai Corp, 1691 CanlII 2727 {ONCA) for the approval of the sale of assefs T an
solvency Scemario:

(a) whether sufficient effort has heen made o obtain the best price and that the debtor has
not acted improvidently;

(b) the mierests ofall partics;
(¢) the efficacy and ntegrity of the process by which offers have been obtained; and

(d) whether there has been unfaimess in the working out of the process:
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see Target Canada Co. {Re), 2015 ONSC 1487, at paras. 14-17.

The purchase transaction for which approval i being scught in. this case does not provide
for a sale of assets bui, rather, provides for a “reverse vesting order” mnder which the
purchaser will become the sole shareholder of Harte Gold and cerain excluded assefs,
excluded contracts and exchided labfities wil be vested out to new cormpamies
mcerporated for that purpose.

n determining whether the fransaction should be approved and the RVO granted, & &
appropriate o consider:

(2) the statutory basis for a reverse vesing order and whether a revesse vesting order is
appropoate in the chcumstances; and,

(b) the factors outled in 5. 36(3) of the CCAA, meling provision or adiusiment, as
appropriate, for the uaique aspects of a reverse vesting {ransaction.

The Statrtory Basis (Jurisdiction) for @ Revetse Vesting Order

[24]

[25]

[26]

[27]

The first roverse vesting sale transaction appears to bave been approved by this Cowt
Plasco Energy (Re), (Tuly 17, 2015), CV-15-10869-00CL n the handwriten endorsernent
of Justice Wilkon-Sisgel The use of the reverse vesting order strucfire was not in dispute
(indeed, in most of the cases, reported and otherwise, there has been no dispute). Wiltor-
Siegel J. found “the Court kas anbority under section, 11 of the CCAA fo authorize sach
trapsactions noiwithstanding that the applicarts ars not proceeding under s. 6(2) of fhe
CCAA imsofar 85 it is mot contsmplated that the applicants will propose a pln of
arrengement Or COmpromise.”

A fw dozn of these orders have been made since that tin, mostly In a confext whers
there was 1o opposiion and no obvious or ideafified fimess arsing fom the use of
the RVO struchwe. The frequency of applications based on coutt appioval of an RVO
sfrootore has increased. significantly m the past few yeats.

More recently, two reverse vesting orders have been apptoved I contested cases and
been comsidered by appellats cowrts i Camada. I cife these two cases in particilar
because, beng opposed and appealed, there tends to be a more m-depth analysis of the
issues then is nsually the case In fhe confext of unopposed oxders.

In Arrangement relatif @ Nemaska Lithium Inc, 2020 QCCS 3218 at pares. 52 and 71
(leave to appeal to QCCA refised, Arrangement relatif & Nemaska Lithium Inc, 2020
QCCA 1488; leave fo appeal iv SCC refised, Arrangement relatif @ Nemaska Lithiun
Inc, 2021 CarswellQue 4589), Fustice Gouin of the Qusbec Superior Court approved a
yeverse vesting transaction in the face of opposition by & creditor. Following & nine day
hearing, Gouin J. reviewed the confext of the transaction i detafl and carefilly anzlyzed
the purpose and efficiency of the RVO in mantzining the poing concern operations of the
debtor companiss. He also found that the approval of the RYQ should be considered

* ynder 5. 36 CCAA, subject to determining, for example:
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. Whether sufficient efforts to get the best price have been made and ‘whether the
parties acted providently

. The efficacy and integrity of the process followed
. The mierests of the parties, and
. Whether any unfrirness resuted from the process.

Gouin T, considered +het these criteria had besn met and found the igsuance of the RVO
to he a vald exercise ofhis diseretipn, conchiding that # would serve to maximize
sreditor recoveries whilo maintaining the debior companies as a going concern and
allowing an efficient transfer of the necessary permits, licences and auforizations to the
purchaser.

In denying leave to appeal, the Quebec Court of Appeal noted that the CCAA jodge
o fhat “he terms ‘sell or otherwise dispose of assefs ouiside the crdinary cowrse of
business’ wnder subsectior. 36(1) of the CCAA should be broedly interproted. to alow a
CCAA judge to gant innovative solutions guch as BVOs on a chse by case bags, m
accordance with faz wide discretionary powers afforded the supervising judge purscant 1o
section 11 CCAA, as recognized by the Supreme Court i Callidus™ Nemaska QCCA at
para 19.

Simiacly, i Quest University Canada (Re), 2020 BCSC 1883, Justice Fitzpatrick of the
British Colmrbia Supreme Court extensively reviewed the caselaw refated to a2 CCAA
court’s authority to grent & reverse vesting order. Fitrpatrick J. fund that fhe CCAA
provided suficient authoity to grant the reverse vesting order being soughf, which was
consistertt “with the remedial purposes of the CCAA™ and consistent with the Supreme
Cort of Canade’s ruling on CCAA jurisdiction i 9354-2186 Québec Inc. v. Callidus
Capital Corp., 2020 SCC 10. She fund, therefore, that the issus @ each case is not
whether the cout Tas sufficient jurisdiction but whether the velief i “appropriate” in the
cicumstances sad stakeholders are treated as farly and reasonably as the circnmstances
perimt.

To Quest, the debtor was in the process of putting forward a plan of compromise under
he CCAA. it encomtered resistance fom an umsecured credior whose vote could
potentially have prevented the necessary creditor approval of the plan. The debtor revised
its approach, deleting all conditions precedent requiring creditor and court approvel and
proceeded with a motion for the approval of an RV( to achieve what it was really afler;
that is, a sale of certain assets to & Pew OWICT with Quest contiming as & going cOnCEm
academic insfitutina.

TFitzpateick Y. relied on Callidus to e effect that;

. Cowls have long recogmized that 5. 11 of the CCAA sigmls legisltive
endorsement of the “broad reading of CCAA authorily developed by the
surisprudence”, On fhe plain wording of the provision, the jurisdiction granted by
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. 11 & constrained only by resirictions set ouf i the CCAA iself, and the
requirement that the order made be “approprisie in the circumstances”

. the CCAA generally prioritzes “avoiding the social and economis losses resuling
from liguidation of an fsolvent company”

. Where a party seeks an oxder relefing fo a matter that flls within the supervisimg
judge’s purview, and fr which there & mo CCAA provision confbrring more
gpecific jirisdiction, s. 11 necessardy is the provision of first resort n anchoriog
jucisdiction. As Blair T.A. put it in Steleo, s. 11 “for the most part supplants the
eed fo Tesort to mherent jusdiction” i the CCAA context

. The exerciso of the discretion under 5. 11 mst firther the remedial objectives of
the CCAA and be guided by the baseline considerations of appropriateness, good

fuith, and due diigence

. Whether this discrefion ought to be exercised i a particulsr case i a4
ciropmstance-specific fnquiry fhat must balince the various objectives of the
CCAA. The supervising judge is best positoned to undertake fhis inguiry.

The SCC in Cellidus made an Foportant poit in the context of the lmifts of broad
diseretion; all discretion has Dmits end 38 exercise under s, 11 mmst eccord with the
objectives of the CCAA and ofher msolvency legislation in Caneda. These objectives
inchude; providing for timely, efficient and inpartial resoltion of a debtor’s nsolvency;
preserving and maximizing tho value of a debior’s assefs; ensuring fir and equitable
frestment of the claims against a debtor; protecting the public mterest; and, in the context
of a commercial msolvency, balncing the costs and benefiis of restractixing  or
iquidating the company. Further, the discretion under . 11 mmst also be sxercied n
firtherance of fhree baselne considerations: () that the order sought is appropriate jn the
circumstanges, apd (b) fhat the applicant has been acting I good faith and (c) wih due

difigence.

Ulimately, Fizpatrick I. held that, i the commplex and Toigque cirourstances of that case,
it was appropriate to exercise her discretion fo allow the RVO strucfure. Quest sought this
refief i good fith and while acting with due diligence to promote the best outcome for
all stakeholders. She considered fhe balance between the competiog inferests at ply and
concluded that the proposed tramsaction was unguestionably the fakrest end most
ressonable means by which the preatest bemefit can be achieved for the overall

stakeholder group.

The British Cokmribia Court of Appeal refised leave to appeal, conchuding that the appeal
was 1ot “metitorious”, also noting (hat reverse vesting orders had been granted in other
cortested proceedings, namely Nemaska. The BCCA alo stated that the reverse vesting
order granted by Fipatrick J. “reflect[ed] precisely the type of intricate, fact-specific,
reaktire decision making that idheres in judpes supervising CCAA proceedngs™
Southern Star Develapments Ltd. v, Quest University Canada, 2020 BCCA 304,
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It is worthy of note that, i both Nemaska and Quest, the bona fides of the objectors were
front and centre in the judicial anafysis and, in both cases, the motivations and objectves
ofthe chiectors were foumd suspect and madequate.

The fucisdiction of fhe court to isue an RVO is frequently said to arise from s. 11 and 5.
36(1) of the CCAA. However, the structure of the tramsastbn emplbying an RVO
typically does not involve the debtor ‘geiling ot otherwise disposing of assets outside the
ordirary course of business”, as provided in 5. 36(1). This i hecause the RVO strusiure js
really a purchase of shares of the debtor and *vesting out” ffom the debior fo a new

coxppany, of unwanted assets, obligations and liabilities.

1 am thersore, ot sure I agree with the analysis which founds jurisdiction to fssue an
RVO o s 36(1). But thet can be loft for another day because 1 am wholheartedly o
agreement that s. 11, as broadly nterpretad in the jurisprudence nchiding, most recently,
Callidus, cleatly provides the cowrt with jurisdiction to issue such an order, provided the
discrotion avalable under 5. 11 is exercised i accordance with the objects and purposes
of fhe CCAA. Ard it i for this reason that I also wholeheartedly agree that the analyticel
famework of 5. 36(3) for considering an asset sale fwnsaction, even though 5. 36 may not
support a standalone basis for jurisdistion in an RVO situation, should be applied, with
necessary modifications, o anRVQ transaction.

Given this confext, however, T thidk il would be wrong to regard employment of the BVO
sfrachme i en insclvency situation as the “norm” or something that is routine or ordinary
course. Neiher the BIA nor the CCAA deal specifically with the use or application of an
FVO simctwe. The iudicial avthoritios approving fiis approach, while there are now
quite 2 few, do not genersly provide nmch guidance on the posiive and nogative
implications of this restructuring technique or what to look out for. Broader-baged
cormmentary end diseussion i only now just oow starting to emorgs. This suggests o me
that the RVO should contime to be regarded as &n unusual or extraordinary measure; not
an approach appropriste in any case merely because & may be more convenient or
heneficial for the purchaser. Approval of the vse of an RVO structure should, therefore,
ivolve close serutiny. The Monitor and the cowt must be diigent in ensuring that the
restructaring s fir and reasonable to aill paxties heving regard o the objectives and
statriory comstraits of the CCAA. This is particularly the case where there & no parly
with a significant. stake i the oufcome opposing the use of an RVO struchars. The debtor,
the purchaser and especially the Monitor, 25 the cowt appomied officer overseeing fhe
process and apswerable to the court (and T additon to all fie wsual enquires and
repotting cbligations), mmst be prepared to answer questions guch as;:

(2)  Why is the RVO necessary in this casa?

(b)  Does the RVO stracture produce an economis result at least as favourable as any
other viable alternative?

{c) Is any stakeholder worse off wder the RVO structure fhan they would have been.
undet any other visble akemative? and
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(d) Does the consideration being paid fr the debtor’s business reflect the fmporfance
and valo of the licences and permits (or other intangbl: angefs) heg preserverd
mder the RVO stctre?

With fhis in ind, T will fumn to the enmnerated s. 36(3) factors. To the extent there are
RVO specific isues of concern apart fom those emumerated I s. 36¢3), I will also
address those in the following section of my analysis.

The Section 36 Factors in the RV Context

Reagongblenees of the Progess Leading o the Propesed Sale

[40]

[41]

f42]

[43]

[44]
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Between the pre-fling stratepic review process and the cout spproved SISP, the business
and assets of Harte Cold have been extensively merketed cn & global basis. While the
SISP was subject to variton from the format conterplated n my earlier order, the
ability of the epplicant, in canfunction with the Mougitor, to vary the process was akeady
esiablished in. thet order. I find, T any event, that the adjustments made were appropriate
in the citcumstatices, piven there were no tew bilders and the orly ofers cams fom the
two competing secured crediors who tad akeady been extensively mvolved h the
process and whose stafus, ierests and objectives were well known fo the applicant and
the Monitor.

Prior to iz apponment as Monifor, FTL was ifimately iwolved af all siapes of fhe
strategic Teview process, ichding the irplementation of the pre-fiing marketng
process and tho negotiation of the original proposed subscription agreernent that was
executed pror to the commencerment of the CCAA proceedings and subsequently
replaced by the stalking borse bid and the SARSA.

Foliowing the commencement of the CCAA. proceedings, the Monior was mvolved i
the negotiations that resulied m the axecution of fhe stalking horse bid and the SARSA.
In addition, fhe Momkor has overseen the implementation of the SISP and i gafisfipd that
it was catded omt in accordamce with the SISP procedures, ncluding the Monitor’s
consent to the smendment of the SISP procedures to cancel the auction ag unnecessary
and acospt the SARSA as the best option avaflable.

The Monitor’s opinion i thet the process was reasonable, leading to the best culcoms
reasorably avaiable @ the circumstances.

I am safisfied that the sales process was reasonable. The iransaction now before the Cowt
was fhe culmimation of approximately seven months of extepsive solicitation effors on
the part of both Harte Gold and FTT as part of the prefiling strategic process and the SISP.

Harte Gold snd FTI broadly camvassed the maricet by contacting 241 parties regarding
their potential inferest in AcquIrng Harle Gold’s busiess end assets. This process
ultimestely culminated I indial competmg bids from Siver Lake and Appian and,
subsequently, addifional competing bids from both entiies as pact of the SISP. The
competitive fension . this process resulted m mmaterial fmprovements for stakeholders on
both occasgions.




Co
[46]

[47}

(48]

[49]
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arson with Sale m B e

The Momior has comsidered whether the completion of the transaction contemplated by
the SARSA would be more beneficial fo creditors of the applicant and stzkeholders
generally than a sals or disposifon of the busiess and assets of Harte Gold wder a
bankruptey. The Moritor i wrambiguously of the view that fhe SARSA fransaction ¥ the
vastly more beneficizl option.

The SISP has shown that the SARSA represents the highest and best offer available for
Hare Gold’s busiess and assets. The Monfter is satified that the approval and
completion of the transactions contenplated by the SARSA. are in the best inferests of the
creditors of Harts Gold and its stakeholders generally.

In addition to anything else, 2 bamkmptcy would jeopardize ongoing operations and the
permits and licsnces necessary to maintain such operations. A sals in bankruptey would
delay and, agem, jeopardize the approval apd closing of the proposed trapsaction as i
would be pecessaty fo frst assign Harte Gold jnfo bankmuptey or obfai a bankruptcy
order, convene a mseting of credifors, appoint imspectors and obfain the approval of the
inspeciors for the ftramsaction prier to secking a mmore tradiional AVO or as RVO,
Additioral costs would also be incurred n undertaking those steps. Silver Lake would
have fo confinue to advence additional fimds to finance ongoing operations during this
extended pedod. There is o indicaton & would be wiling to do so. In any evenf,
requiring such 2 process would fimdamentally change the valne proposition the purchaser
hag refied wpon and is willing to accept.

Taking all this info account, a sale or disposition of the business and assefs of the
applicart T 2 bapkwmptcy would almost cerfaily tesut in & lewer recovery for
stakeholders and would not be mote beneficial than closing the RVO transaction in the

CCAA proceedingz,

Consulfation with Credifors

[50]

{51]

152]

Harte Gold’s major creditors are Silver Lake, the Appian parties and BNPP. BNPP still
has potential olaims of approximately $28 milon in respect of #g hedge apreements,
Siver Lake has clims of approximately $95 million in respect of the DIP fhcffity and the
first fion credit facities it acquired from BNPP. The Appian parties have claims of
approximately US$34 million in respect of amounts owhg under the Applan fcllity and
additional potential chims in respect of cbligations under royalty and offtake agreements.

BNPP was consulted fhronghout the strafegic review process and has executed a support
agresment with the purchuser, In addiiion, as previously descrbed, the purchaser aud the
Appian Parties have been exiensively involved in the SISP.

‘Whils thete i no evidence of comsullations with unsecured creditors, 1 do not repard that
as a material deficiency given that virtually all creditors, secured and unsecured alike, are
going to bepaid n Ml under the terms of the SARSA.
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The Moniior is of the view that the degree of credior consultation has been appropriate
 the circumstances, The Monitor does not consider that any material change i the
qutcome of effotts to sell the business and assets of the Applicant would have resutted
fom addifioral creditor consultstion.

I find, on fhe evidence, that the Moxitor’s asgessment of this factor & well supported and
corect.

The Efitct ofthe Proposed Sale on Creditors and Other Interested Pazfiss

[33]

[56]

[571

[58]

1391

The proposed iransaction affords the fllowhng benofis to the crediors and to
stakeholders generally:

(a) the retention and payment I full of the claims of almost all creditors of Harte Gold;
(b} contimed employment for all except sour of the Harte Gold’s employees;

{¢) ongoing business opportunities fr suppliers of goods and services to the Sugar Losf
Mins; and

(&) the contimetion of the benofits of the existing Jmpact Benefts Agreement wikh
Netmizaaggamig Nisbnagbeg First Nation,

The Monior’s opinion is that the effoct of the proposed transaction i8 overwhelnng
positive for the vast majority of Hats Gold’s crodifors and other stakeholders apart (as
discussed below) from the shareholders who have no reasonable economic interest at this
poiat.

Untke Quest, this & not a case in which the RVO i being used to thwatt creditor
opposition. Indeed, the evidence is that almost all creditors, secured and vnsecured, will
be paid in fill To e extent thers rmight be comcerns ‘has an VO strecture could be used
to thwart creditor democracy and voting tights, fhose concems are not present here, This
i not a tradifioral “compronmse” situatipn. It i hard to see how anytking would change
wnder a oreditor class vote scenario becawse almost all of the credifors are being paid in
il

The evidence & that there i no creditor being placed n a worse position, becauss of the
use of ag RVO transaction struchwe, than fhey would have been W under a more
raditional asset sale and AVO strocture (or, for that matter, wnder any plusible plan of
COTPLoINise).

Becamse the transaction contenmplzies the cancellation of ell existing shares and related
rights in Hare Gold and the issue of new shares to fhe purchaser, the existing
sharehoters of Uarfe Gold will receive no recovery on them mvestment. Being a public
company, Harte Gold has sued maierial change notices a8 the events descrbed above
were mblding By the time of the commencement of fhe CCAA proceedings, ihe
shareholders had been advised I no uncexfan terms that there was no prespeet of
shareholders realizing any value for their equily investment.
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[62]

[63]

[64]

[65]
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The evidence of Harte’s financil problems snd balance sheet insolvency, the
wsugcessfil prefiling strategic tevisw process, and the hard reality that the only parties
wiling to b anything for Harte Gold wets the holders of sscured debt (and only for,
effeofively, the vale of the secured debt plus carrying and process costs) only serves to
emphasize that equity holders will not see, and on any other realistic scenario would not
see, any tecovery of their equity iuvestment . Harte Gold.

TUnder 5. 186(1) of the OBCA, “reorganization” incindes & court order made under the
Bankruptey and Insolvency Act or zn order made under the Companies Creditors
Arrangement Act approving z proposal While the ferm “proposal’ i uufbriunate
(because there are no formal “proposals” wder the C:CAA), T visw the use of this term in
the non-technical sense of the word; that is, as encompassing any proposel such as the
proposed transaction brought forward for the approval of the Court ueder the provisions
of the CCAA in this case.

Section 186(2) of the OBCA provides that if a corperation i subject t0 a reorganization,
i articles may be amended by the court order to effect any ¢chunge that might lawfilly be
mede by an amendment vnder s. 168. Section 168(1)(g) provides that a corporation MRy
from time fo tme amend s articks fo add, change or remove any provision thet 5 sef out
in its atticles, nelding to change the designation of all or any of #s shares, and add,
change or temove any rights, privileges, resivictions znd conditons, nchding rights to
accrued dividends, i respect of all or any of is shares, This provides the jursdiction of
fhe coust o approve the cancellation of all outstamding shares end the wssuance of new
shares to the purchaser,

Section 36(1) of the CCAA contemplates that despite any recuirement fr shareholder
approval, the comrt may aufhorize 2 sele or disposition out of the ordinary course even i
shareholder approval s not obtained, While, again, s. 36(1) is concemed with asset sales,
the mderlying Togic of this provision applies to an assessment of cancellation of shares as
well. Inthis case, thare is no prospect of shareholder recovery on any realistic scepsatio.

Equity claims are subject to special treatment under the CCAA, Section 6(8) prohbits
court approval of a plan of compromise I any equiiy i to be paid before payment in fill
of 21l clzims that are not equiy claims, Section 22(1) provides that equily climants are
prohibited from voting on & plan unless the court orders otherwise. In short, shareholders
have no economic inferest in an insolvent enterprises Stno-Forest Corporation (Re), 2012
ONSC 4377, paras. 23-29. In circomstances like Hart= Gold’s, where the shareholders
have no ecomomic inferest, present or fiture, it would be unnecessary and, indeed,
inappropriate to require a vote of the shareholders: Stelca Inc. (Re), 2006 CanlIl 4500 at
parg. 11. The order requested for the cancellstion of existing shares is, for these reasons,
justified in the crenmstances.

Taking all this ifo accoumt, 1 find fhat the effect of the tansaction on crediors and
stalkeholders i overwhelmingly positive and fhe best cufcoms reasonably available m the
circomstances.
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Paimess of Consideration

[66]

[67]

[68]

69]

Harte Gold’s business and assets have been extensively marketed both prior to and duriog
the CCAA. proceedings. At the conclusion of the SISP, two bids were available, which
were equivalent in all materal tespects and represented the lighest and best offers
received, As desorbed eslier, all parfies coneurred that the Siver Lake-sponsored
SARSA. should be determined to he the scoessfal bid. As akc descrbed above, e
closing of the SARSA ftransaction wil provide a vastly superior recavery for crediforg
than would 2 lguidation of Harte Gold’s assets bankreptey. Based on the matket,
{herefore, the consideration nmst be considered fair and reasonable.”

A furfher coneetn with sn RVO iransaction struchmre guch as this one coud be whether,
i effect, & purchaser making a credit bid might be getting something (le., the licences
and permits) for notbing (ie., the licences and permits were not subject to the creditor’s
seourtty). It i possible that in a banknptey, for example, the Jicences and permits ight
have no valus. The evidence here Is that the purchaser i peyng more han Harte Gold
would be worth in a banknpicy. The evidence i also fhat fhe pmchaser is peying
considerably more fhap just the vale of the secured debt This inclades cure costs for
third perty trade credifors and DI? fiancing to keep the Mhe operational - both
payments being made to bring about the acquistion of the Mine as & going concern.

Ti s true fhat no atermpt has been made to put an independert value on the transfer of the
Toences end permits. However, any strafegic buyer (Silver Lake i a strategic buyer and
acquired the BNPP debt for this purpose) would need the lisences and permiits. The
results of the prefiling strategic process and the SI4P constivtes evidencs thet no one else
among the universe of potentil purchasers of an operating gold mine in Northern Ontario
was willng to pay more than Siver Lake was wiling to pay. In the circumstances, I do
not think i could be seriously sugpested that Silver Lake i getting “something” for
“nothing”,

The Monpitor 5 satisfied that the consideration i fair in the cicoumstances. 1 agres with
the Monitor’s assessment for the reasons cuilined above.

Other Considerations Re Appropriateness of RVO vs. AVO

[70]

]

As rnoted, Harte Gold has twelve material permits and Jcenses that are required to
maintain #s minng operations, as well as twenty-four active work permits end Heenses
that allow the performance of exploration work and mramy other forest resource lioemces
and fire penmits.

The principal cbjective and bensft of employing the RVO approach n this case i the
preservation of Harte Gold’s masy permits and licences necessary to eonduct operations
at the Sugar Loaf Mine. Under a traditional asset sele and AVO structure, the pimchaser

1 The total value of the considemtion is, perhaps coincidentally, alsoroughly equivalent to the value af Harte Gold's
sssets ag shown in ity eudited financial statements in thelast firfl yesr prior to the cormpencement of these
proceedings.
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[73]

[74]
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[763
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woukl Tave to apply to the varius agencies and regulatory guthoriies for fransfers of
existing licences end permits or, i transfors are noi possble, for new lfeences and
permits. This & a process that would necesserly involve risk, delay, ard cost. The RVO
sought m fhis case achieves the timely and efficient preservation of the necessary licences
and permits necessary for the opetations of the Mine.

T¢ is no gecret that time i not on the side of a debtor company faced with Harle Gold's
financial chalenges. Tt & also relevant that the purchaser has agresd to provide DIP
francig uwp to §10.8 million and substantal cure costs of pre and post fling trade
obligations, This & all financing requited to be sble fo confime operations as a goig
concern atthe Mins post closing and to fimd the CCAA process.

The posilion of the purchaser i, not wnreasonzbly, thet it will not both contime to find
ongoing operations and the CCAA process and undertaks & process of application fo
relevant goveroment agencies for transfors of the Harte Gold licenses and pernis (or, i
necessary, for mew ones) with &l of the risks and wncetfainties of possible adverse
outcomes and ndeterminant delays and costs associaed with such a process. The RVC
structire will erable fhe transaction fo be completed efficiently and expeditiously,
without exposire to these material risks, delays aud costs.

The Moritor gnpporis the use of the RVO transaction siructore, The Monitor bas also
pomted out that the applicant holds some 513 woineral femires, comsising of thres
fiechold propertiss, seven. leasebold propertics, 468 mmineral claims end 35 additional
terumes. The roverse vesting structure avoids the need fo ardend tha various registrations
to teflect 2 mew owner, which would add more cost and delay i the proposed purchase
travsaction was to proceed through a traditional asset purchase and vesing order.

Tn addition, Harte Guld has a sigpificant nurdber of confracts that will be retained under
the SARSA. Agm, the EVO transacton stuciure wil awoid potentally significant
delays and costs associated with having to seek consent to assigoment from confract
counter-parfies of, if copsenfs could not be obteined, orders assipning such contracts
under 8. 113 of the CCAA. The Monitor has also pointed out that under the SARSA and
the RVO, the purchaser wil be required o pay applicable cure costs in Tespect of the
retained contracts which has been structured n substantizlly the same manner as
contermplated by s. 11.3(4) of the CCAA. 1f & confract was assigned by coutt ordex.

For all thess reasons, I accept that the proposed RVO transactpn. stnucture is necessaty 0
achieve fhe clear benefits of the Siver Lake purchase and that it &5 appropriate to approve
this traosaction W the citoumstances.

Conclusion on RVO/Section 36 Issueg

[77]

fn ol the circurmstances, 1 find that the RVO sought in the choumstances of this case is in
the iterests of the crediors and stekeholders i general I consider the RVO to be
appropriate i the circunstances. The RVO wilk provide for fimely, efficient and
impartial resoltion of Harte Gold’s insolvency, preserve and maximize fhe valie of
Harte Gold’s assefs; ensre a fair and equitzble ireatment of the chims against Harle
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Gold: protect the pubfic interest {u the sense of preserving employment for well over 250
enployees as well a5 DEIETOUS third party suppliers and service providers and
maintaining Harte Gold’s commitments to the Fimst MNations pecples of the area); and,
balances the costs and benefits of Harte Gold’s yestructuring or figuidation.

Release

{78]

[791

[80]

[81]

(82]

Harte Gold seeks a Release which includes the present and former directors and officers
of Harte Gold and the newcos, the Monitor ard it legal coutsel, and the purchaser and
its direciors, and officers. The proposed Rekase covers all present and fitore claims
against the teleased pattiss based upon any Bt, matter of ocourrence in respect of the
SARSA. transections or Harte Gold and ifs assets, business or afiaks, except Any claim for
ftaud or wilkil misconduct or amy claim that is not pemmifed fo be released nder s.
5.1(2) of ths CCAA.

CCAA couts bave fiequently approved releases, both in the context of a pln and n the
absonce of & CCAA plan, both on consent and in contested matters. These releases have
been m favour of the parties, directoss, officers, moottors, cownsel, ermployeas,
shareholders and advisors.

T fid thet the requested Release & veasonable and appropmate n the cioumstances. I
base my decision. on an assessment of Hllowing fetors taken forn Lydian International
Limited (Re), 2020 ONSC 4006 at para. 54, As g often the case i the exercise of
diseretionary powers, it is not necessary for sach of the factors to apply for the release to
be approved.

Whether the claims to be released are rafiopally comneeted to the purpose of the
restructuring: The claims released are rationally comnected 1o Hare Gold’s restrocturing.
The Release will have the efiect of diminishing claims egainst the released parties, which
i tmn will dimidsh indenmification clzims by the scleased parties apsiust the
Adminisiration Charge and the Directors’ Charge. The resull ig a larger pool of cesh
aveilable 0 satisfy creditor clims. Given that a purpose of a CCAA procesding s fo
meximize creditor recovery, a rekase thut helps achieve this goal 5 ratioraly connected
to the purpose of the Campany's restructuring.

Whetter fhe relzagees conirbuted to the restructuring: The Teleased parties made
signifieant conbibations to Harte Geld's restructuring, both prior to and fhroughout these

CCAA Proceedings. Amopg other things, the extensive efforts of the directors and
mamagement of Haste Gold were instrmental 7 the condust of the prefling siategic
process, the SISP and the contimed operations of Harte Gold during the CCAA
proceedinps. Wih a proposed sale fhat wil maintain Harte Gold as a goig concern and
penmit most creditors 0 receive recovery in fiull, these CCAA. preceedings have had what
st be considered a “successfil® outcome for the benefit of Harte Gold’s stakeholders.
The relessed pavties have clearly conirbuled time, enespy and resources to achieve this
outcome and accordingly, are deserving of a release.




(83]

[84]

{85]
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Page: 17

Whether the Release is fir. reasonable and not overly broad: The Belense i f3 and
reasonable. Harte Gold & unaware of any outstanding director claims or liabflifies against
s directors and officers. Similarly, Harte Gold i unsware of any claims agamst the
advisors related o thefr provision of services to Harte Gold or to the purchaser relating o
Harie Gold or these CCAA proceedings. As such, the Release 5 not expected to
materially prejudice any stakeholders. Further, the Relase & sufficlently narrow.
Regulatory or envirormenil ligbiiities owed to any povernment authority have nof been
disclaimed end fhe language of the Release was specifically negotiated with ths Minisfry
of Northern Development and Mines to preserve those identified obligations. Forther, fhe
Release carves out and preserves clamms that are not permitted to be released pursuant to
5. 5.1(2) of fhe CCAA and claims arismg fom frand or wilfil misconduct, The scope of
the Release is sufficiently balmoed and will allow Harte Gold and the teleased parties to
move forward with the transaction and to concinde these CCAA proceedings.

Whether the restructrng could succeed without the Release; The Release is being
sought, wih the support of Siver Lake and the Appian perties (the most significant
siakeholders  these CCAA proceedings) as it will enbance the certainty and finality of
the tramsaction. Additionally, Harte Gol and the purchaser both take the position that the
Reloage s an essential comporent to the transaction.

Whether fie Relase benefits Harte Gold as well as the creditors penerally; The Releage
bencfis Harte Gold and iis creditors and ofher stakeholders by reducing the potential Hor
fho relemsed parties to seek indemification, fhus nintrzing finther claims ageinst the
Admgnistration. Charge and the Directors” Charge.

Creditors’ knowledes of the natire and effect of the Releags: Al creditors on the service
list were served wih materials relating fo this motion. Harte Gold also pade additional
effors to serve all parfies with exchnded clais woder fhe transaotion. Addifionely, the
form of the Release was chided in the draft approval and reverso vesting order that was
included in the orignal Application Record i these CCAA procesdings. All of this
provided stakeholders with ample motice and fime to raise concerns with Harte Gold or
the Monitor. No creditor {or any other stakeholder) has objected to the Release. A
specific clems process for claims against the released patties i these circumstances
would only result m additional cost and delay without any mpparent comfesponding
benefi.

Extension of the Stay

[87]

[88]

The curent stay period expites on Jamwaty 31, 2022, Under s. 11.02 of the CCAA, fhe
court may graat an extension of a stay of proceedmgs where: (2) cirourmstances exist that
make the order appropriate; end (b) the debtor company safisfies the cowt that i has
acted, and 18 acting, in good faih and with due diigence.

Harte Gokd is secking to exfend the stay peripd to and including March 29, 2022 fo alow
it to proceed with the closing of fhe Sitver Take transaction, whie at the same time
preserving the status quo and preventing creditors and others fom teking any steps to fry
and better their positions in comparison fo other creditors.
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[RY] No credifors are expected fo suffer materiel prejudice as 2 result of the extension. of the
stay of proceedings. Harte Gold is scling in good #ith and will contirue to pay its post-
fling obligetions & the ordinery course. As defailed in Harte Gold’s cash flow forecast, i
& expocted to Lave sufficient liguidity to contie i operations during the comenplated
exfansion of the stay.

[90] For these teasons the sfay is extended to March 29, 2022,

Expansion of Moniter’s Powers

[91] The CCAA provides the Cowurt with broed discretion i respect of the Momitor’s
fimetiong. Section 23(1)K) of the CCAA provides that the Monitor cen “carry out any
other finctions In relation fo the [debior] comparny that the court may direct”. In addiiion,
of course, 5. 11 of the CCAA authorizes this Court to make any order that is necessary
and appropriate i the ciccumstances.

[92] The order for the Moritor’s expanded pawers i intended to provide the Monitor with the
power, effictive wpon the issuance of fhe approval and reverse vestig order, to
administer the affars of the newcos (which is necessary to complete fhe fransaction),
aloog with powers necessary to wind down these CCAA proceedings and fo put fhe
pewcos e benkreptey Dllowing the close of the trapsactim. No creditor & prejudiced
by the expansion of the Monitor’s powers to ficilitate the transaction and the wind-down
of the CCAA procesdings, On the confrary, the pravting of such powers & necessary o
achieve the benefts of the transaction to stakeholders which have been described gbave.

[93] Tappeove the grant of the requested powers to the Monitor
Conclusion

[94] For all thess reasoms, the motion for an order apptoving the Silver Lake fransaclion,
inchnding the RVO sfructure, &5 granted. The additivnal requests fbor orders extending the
stay and expanding the Monitor’s powers are alo granted.

Penny J.

Date: 2022-02-04
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INTRODUCTION

[11  On November 3, 2020, the petitioner, Quest University Canada (“Quest”),
applied for various orders in these Companies’ Creditors Arrangement Act, R.S.C.
1885 ¢. C-36 (“CCAA”) proceedings. Orders sought by Quest included approval of a
sale transaction with Primacorp Ventures Inc. (“Primacorp”) and orders necessary fo
facllitate that transaction, namely allowing Quest to implement a claims process and

calling a meeting to consider its plan of arrangement.

[2] On November 3, 2020, | granted the Claims Process Order and a Meeting
Order to allow the creditors to consider Quest’s plan of arrangement dated
November 1, 2020 (the “Plan”). | also approved Quest's agreement to pay Primacorp
a Break Up Fee and granted a charge to secure that amount: Quest University
Canada (Re), 2020 BCSC 1845,

[3] | adjourned Quest’s application for a Transaction Approval and Vesting Order
(TAVO) to approve the Primacorp transaction to these hearing dates to allow
opposing parties to consider the matter further and prepare necessary materials.

[4]  Southern Star Developments Ltd. (“Southern Star”} has since formalized its
opposition to the granting of the TAVO. Indeed, its opposition has since increased in
force because Quest and Primacorp have now changed the relief sought to approve
the Primacopr transaction within the context of a “reverse vesting order” (“RVQ7), as
explained below. Southern Star also now applies for an order prohibiting Quest from
disclaiming certain subleases, as is required in order for the Primacorp transaction fo

proceed.

B] in the meantime, other parties have joined in opposing the approval of the
Primacorp transaction for a variety of reasons, including those advanced by
Southern Star in relation to the RVO.

[6] At the conclusion of this hearing, | granted the RVO and dismissed Southern
Star's application, with written reasons to follow. These are my reasons for those

orders.
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BACKGROUND FACTS

[7]  This CCAA proceeding has been underway for almost ten months, after the
granting of the Initial Order on January 16, 2020.

[8] Since that time, the Court has exiended the stay of proceedings a number of
times, to allow Quest to undertake efforts to find a restructuring solution to its
financial difficulties that would alflow it to continue its educational endeavours. Many
stakeholders have been actively involved in these proceedings, including secured
creditors who, collectively, will be owed approximately $30.7 million by the end of
December 2020.

9] | have also approved interim financing to allow Quest to continue its
operations while in this proceeding, with that debt now approaching $11 milfion.

[10] Quest's assets Include lands in Squamish, BC, being Lot 1, on which the
campus is located (the "Campus Lands”), as well as the surrounding 38 acres (the
“Development Lands”.) Lot 1 is encumbered by various charges, liens, interests,
mortgages and assignments of rent, including a mortgage held by Capitano
University (“CapU”). In addition, CapU holds various rights of first refusal, including a
right of first refusal to purchase, a right of first refusal to ease and rights of first
refusal fo acquire the charges of Quest’s major secured creditor, Vanchorverve
Foundation {“VF"} (collectively, the “ROFR”).

[11] Quest is also the registered owner of five real property lots (Lots A-E), four of
which are the sites of its university residences (on Lots A-D) (collectively, the

“Residences”).

[12] One of the significant flashpoints in this proceeding has been, and continues
to be, in relation to the Residences that Quest leases from Southern Star. After the
Residences became vacant in March 2020 following the onset of the COVID-19
pandemic, Quest attempted to defer payment of the substantial lease payments
owed to Southern Star. On June 19, 2020, | denied that relief: Quest University
Canada (Re), 2020 BCSC 921 (the “Rent Deferral Reasons”).
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[13] Quest’s principal focus in these proceedings has been toward identifying a
partner/investor to purchase its land assets and/or identifying an academic
partner/investor that would permit Quest to continue as a post-secondary institution.

[14] Since January 2020, Quest's Board of Governors and its Restructuring
Committee have been working with a private educational consultant, Halladay
Education Group Inc. to find a prospective academic partner. In addition, since
March 2020, Quest has been working with Colliers Macaulay Nicolls Inc. to find

prospective purchasers for Quest’s real property assets.

[15] There is no dispute that the sale and partner search process (SISP) has been
extensive, as confirmed by the Monitor. Quest submits, and | accept that its
management, the Restructuring Committee, and the Board analyzed all proposals

based on a number of factors, including:

a) Creditor recovery from the purchase price or other consideration under

the proposal;
b} That the proposal would result in a completed transaction;

c) That the proposal offered allowed for Quest’s long-term confinuation as

a post-secondary academic institution; and

d) That the proposat would lead to the continuation of a school on Quest's

lands that aligned with Quest's current vision and academic quality.

[16] The SISP resulted in a number of academic and real estate organizations
approaching Quest to express interest in pursuing a transaction. Quest engaged
with a number of potential purchasers or partners from Canada, the United States
and other countries. Some parties executed Non-Disclosure Agreements (NDAs)
and Quest received numerous Letters of Intent (LOIs) and ather proposals.

171 On May 28, 2020, this Court granted an extension of the stay of proceedings.
At that time, Quest stated that there was a realistic potential of a transaction with the
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party identified as the “Academic Partner”. Unfortunately, that transaction did not

proceed.

[18] On August 7, 2020, this Court granted a further extension of the stay of
proceedings to December 24, 2020 to allow Quest to continue seeking proposals
towards a transaction by that deadline and to allow Quest to offer the fall term to its
students. Quest was still in discussions with various interested parties at that time.
By then, Quest had received LOls, including one from Primacorp (identified as
“Academic Partner #2) as of July 29, 2020,

[19] Since August 7, 2020, Quest and Primacorp have worked extensively to
negotiate the definitive documents toward completing a transaction. On September
16, 2020, Quest and Primacorp executed a Purchase and Sale Agreement (the
“Primacorp PSA").

[20] The Primacorp transaction, as originally presented, provided for:

a) Sufficient funds to pay Quest’s secured creditors’ claims, including

claims secured by the CCAA chargss;

b) Funding for a plan of arrangement to be voted on by Quest’s

unsecured creditors;
c) Funds for these insolvency proceedings; and

d) A working capital facllity, and marketing and recrulting support to

permit Quest to become self-sustaining as a post-secondary institution.

[21] The main and subsidiary agreements executed between Quest and
Primacorp in September/October 2020 are complex. They were complete by
October 28, 2020 and included, as defined in the Monitor's Fourth Report, the
Primacorp PSA, the Campus Lease, an Operating Loan Agreement and an

Operating Agreement, Significant terms Included:
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[22]

a)

b)

d)

Primacorp will purchase substantially all of Quest's lands and related
assets, including the Campus Lands, the Development Lands, the
residence Lands (Lots A-E; four of which involve Southern Star's

subleases), chattels and vehicles;

Primacorp will lease specific Campus L.ands back to Quest under a

long-term lease arrangement;

Primacorp will provide marketing and recruiting expertise to support

Quest as a university;

The Purchase Price will satisfy all of Quest's secured lenders and any

commissions on sales;

Primacorp will fund sufficient monies to pay the lesser of the
Unsecured Creditor Claims and $1.35 million under Quest’s Plan; and

Primacorp will provide Quest with a $20 million secured working capital

facility to support its operafions.

The Primacorp fransaction was subject to a number of significant conditions:

a)

b)

Quest’s disclaimer of the four Southem Star subleases of the
Residences or an agreement with Southern Star. On October 23,

2020, Quest disclaimed those subleases;

Court approval of the Primacorp fransaction including approval of a
Break Up Fee and Break Up Fee Charge to secure Primacorp’s costs.
On November 3, 2020, | approved the Break Up Fee and granted a

_charge to secure this amount;

Creditor approval of Quest's Plan Alinder the CCAA. On November 3,
2020, | granted the Meeting Order to allow Quest to present the Plan,
after having completed a claims process under the Claims Process

Order, also granted on that date; and
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d) Court approval of the Plan under the CCAA.

[23] On November 3, 2020, when Quest sought the TAVO (which was adjourned),
Quest asserted that the Primacorp transaction was beneficial in many respects.
Quest argued that it maximized the valuse of Quest's assets, offered the greatest
benefit to stakeholders, had a high likelihood of completing, provided a recovery for
secured and unsecured creditors, and had the highest likelihood that Quest will

continue to operate within its current academic model.

[24] The Monitor concurred. In its Fourth Report dated November 2, 2020, the
Monitor referred to the fact that there were only two viable proposals, with
Primacorp's offer being the superior one. The Monitor's Supplemental and
Confidential Report dated November 2, 2020 (the “Confidential Report”) is also
before the Court, although filed under seal. That Confidentlal Report referred to four
other proposals received by Quest that were “not currently at a stage such that they

are capable of being accepted by Quest”.

[25] Quest and Primacorp both see the closing of the Primacorp transaction as
very time sensitive. Pursuant to agreements with the Interim Lender, Quest was
required to enter into a transaction by Octaber 30, 2020 with an anticipated closing
of November 30, 2020. The Interim Lender has since agreed to amend that
requirement to extend the necessary closing date to December 24, 2020 in

accordance with the Primacorp transaction.

[26] In addition to satisfying increasing pressure to repay its secured creditors,
Quest seeks to exit these CCAA proceedings as soon as possible to allow it to
recruit and plan for the upcoming 2021/22 academic year. Finally, there are other
more financially driven and critical concerns. The Interim Lender has indicated that it
will not fund its loan past December 2020. Without funding of some sort, Quest has
no liquidity or financial ability after that time to continue operations.
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ISSUES

[27] The paramount issue for consideration is, of course, whether the Court should
approve the Primacorp transaction under s. 36 of the CCAA. A number of subsidiary
issues also emerged at this hearing, as a result of submissions from various

stakeholders:

a) Lot E: Southern Star objects to the TAVO (now RYO), as vesting off
any interest it may have under an unregistered lease of Lot E;

b) ROFR: CapU objects fo the sale to Primacorp, asserting that Quest is
ignoring its rights under the ROFR that allows CapU to purchase/lease

Quest's lands;

c) Other Offer; Landrex Ventures Inc. (“Landrex”), together with CapU,
assert that they should be given further time to finalize their offer for

Quest's assets;

d) Disclaimers: Southern Star, supported by its secured creditor, Bank of
Montreal (BMO), applies for an order that the subleases of the

Residences not be disclaimed by Quest; and

e) RVO: Southern Star and another unsecured creditor, Dana Hospitality
LP (“Dana”), object to the TAVO (now RVO), as being inappropriate
and unfair in the circumstances and contrary to the spirit of the CCAA,

[28] 1 will address the subsidiary issues in the first instance, before turning to an
overall assessment of the Primacorp transaction and whether the Court should

approve thai transaction,

LotE

[29] As | described in the Rent Deferral Reasons (at para. 62), Quest, Southern
Star and other parties are involved in a complex suite of agreements concerning the

Residences that were built some time ago.
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[30] Questis the limited partner in a limited partnership agreement with Southern
Star, who is the General Partner (GP). They formed the Southern Star
Developments Limited Partnership (the “LP") to build the Residences. Quest, as the
owner of Lots A-D, leases those lands under Ground Leases to Southern Star (as
the GP of the LP). The ground leases are at a nominal rate. In turn, Southern Star
(the GP), as landlord, and Quest, as tenant, entered into Subleases for the

Residences, once they were built.

[31] The initial arrangements between Quest and Southern Star anticipated that a
fifth student residence would be built on Lot E, the lot adjacent to Lot D.

[32] [n September 2017, as part of those arrangements, Quest and Southern Star
executed certain Land Tifle documents (Form C Charges) attaching a Ground Lease
and a Sublease with respect to Lot E. When the parties executed the Form C
Charges, the Ground Lease was incomplete in many respects; it did not include any
legal description because Lot E was created after the execution of the Form C
Charges; and, it did not specify the applicable dates of the 99-year term. Finally, the
Schedules to the Ground Lease included various documents between Quest,
Southern Star and Southern Star's lender intended o be later executed once the
Ground Lease, the Sublease and the mortgage were finalized and registered at the
Land Title Office.

[33] The parties delivered to Form C Charges to a law firm to be held in escrow
pending the commencement of construction of the Lot E residence. Only recently, in
response to this application, did a lawyer of the law firm complete the legal
description for Lot E. Quest authorized this addition some time ago and | do not
consider that matter as determinative of Southern Star's rights, if any, under the

Lot E Ground Lease.

[34] Atpresent, Quest's title to Lot E remains clear of any registration relafing to
Southern Star's Ground Lease so there is no need for Quest fo obtain a vesting '
order to remove it from the title. However, Quest and Primacorp seek an order that

any claims that arise from the yet incomplete and unregistered Ground Lease on
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Lot E shall not attach to Quest's assets that are to be vested in Primacorp. They also
seek an order permanently enjoining Southern Star from registering the Lot E

Ground Lease against title to Lot E.

[35]  Southern Star objects to the RVO as vesting off any interest it may have in

the unregistered Lot E Ground Lease, arguing:

a) This Court has no jurisdiction to do so under the CCAA. Southern Star
argues that this is simply a disguised disclaimer of the Ground Lease
that the CCAA expressly prohibits. Disclaimers are allowed pursuant to
s. 32 of the CCAA, however, limits are imposed by s. 32(9)(d) which

provides that disclaimers can not be made:

... inrespect of real property or of an immovable if the
company is the lessor,

b) If such jurisdiction exists under the CCAA, the relief sought is not fair

and equitable in the circumstances.

[36] | will begin by discussing the nature of any interest held by Southern Starin

relation fo the Lot E Ground Lease,

[37] Inmy view, no ‘lease” per se is yet in existence and valid and enforceable
between Quest and Southern Star. Although the parties executed the Form C
Charges relating to the Lot E Ground Lease, Southern Star's principal, Michael
Hutchison, acknowledges that they were not to be registered until construction had
commenced. | conclude that the parties did not intend that the Ground Lease would
be valid and effective between them until that time, in conjunction with the
registration of the Sublease and the execution and registration of Southern Star’s

mortgage that would allow construction to begin.

[38] Southern Star does not argue that it has acquired any legal or beneficial
interest in Lot E. At its highest, | conclude that Southern Star’s rights to Lot E are
purely contractual; Quest agreed that it would grant the Lot E Ground Lease in the

future and it would become effective upon certain conditions being satisfied — in
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essence, an agreement to agree. Those conditions included that Quest would
decide to build a residence building on Lot E and that Southern Star would arrange
financing to construct the building. In these circumstances, | readily conclude that
this condition has not been safisfied and will never be satisfied by Quest given

Quest's insolvency.

[39] Further, even assuming that this is a “disguised” disclaimer, | conclude that
Quest is not a “lessor” as that term is used in s. 32(9)(d) of the CCAA. Quest agreed
that, if certain conditions were safisfied, it would become a “lessor” under the

Ground Lease; however, that has not come fo pass.

[40] | conclude that | have the jurisdiction under s. 11 of the CCAA. to grant the
order sought by Quest to ensure that Southern Star does not assert any rights under
the Lot E Ground Lease at a future date. In addition, | rely on s. 36(6) of the CCAA
that allows the Court to exercise its jurisdiction to vest off “other restrictions”.

[41] The exercise of the Court’s jurisdiction under s. 11 and 36 of the CCAA
requires that the relief sought be sappropriate”. This is in the sense that it accords
with the statutory objectives of the CCAA, not only in terms of what the order will
achieve, but the means by which it employs to that end: Century Services Ltd.

v. Canada (Attorney General}, 2010 SCC 60 at para. 70.

[42] In this respect, the parties have advanced arguments as to equitable
considerations in terms of whether such relief is appropriate in the circumstances,
while taking into account the respective positions of the parties. While in the
receivership context, Quest has referred to various authorities that discuss the
balancing of interests in similar situations where leases (in these cases effective and
enforceable) were vested off title: Meridian Credit Unjon Ltd. v. 984 Bay Street Inc.,
[2006] O.J. No. 3169 (Ont, 8.C.J.) at paras. 19-23, citing New Skeena Forest
Products Inc. v. Kitwanga Lumber Co., 2005 BCCA 154; Romspen invesiments
Corp. v. Woods Property Development Inc., 2011 ONSC 3648 at para. 66; rev'd
other grounds Romspen Investment Corp. V. Woods Property Development Inc.,
2011 ONCA 817 at para. 25.
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(431 Southern Star argues that the equities favour it, not Quest, in these

circumstances.

[44] Southern Star contends that neither Quest nor Primacorp have made any
aitempt to negotiate with it concerning its interest in Lot E. [ would not accede to this
argument. While the negotiations between Quest, Primacorp and Southern Star
were not fruitful, it remains the case that Quest has made good faith efforts fo
address Southern Star's interests, although its ability in that respect were hampered

by Primacorp’s willingness to accommodate those interests.

[45] Southem Star also argues that it will be prejudiced if its confractual right is
vested off in that Quest and Primacorp are not offering compensation for the loss of
that interest. Southern Star focusses on what it says is the “status quo”, arguing that
it has the “right’ to build a residence on Lot E. However, any such “right” is illusory at
best, since Quest has no present ability to occupy the Residences, let alone the
financial capability to participate in the construction of a fifth one on Lot E. Nor is

there any realistic prospect that Quest will be in a position to do so in the future.

[46] Southern Star's argument in relation to Lot E is an attempt to gain leverage
more than anything else. If Southern Star's argument succeeds and the relief sought
is refused, Southern Star would be in the same position—facing a sale of Lot E and
a likely order vesting off any rights or interests it may have. [t is a condition of the
Primacorp transaction that Lot E be transferred to it without any further involvement
with Southern Star. Without an order rejecting Southern Star’s claim in respect of the
ascrowed Ground Lease on Lot E, the likely result would be the end of these
proceedings and the commencement of realization proceedings by the Interim

Lender and other secured creditors.

[47] The Ground Lease is not effective and enforceable; the Ground Lease is not
registered on title fo Lot E. Given the circumstances, Quest has no ability to build a
residence on Lot E and there is no reasonable prospect of that happening, given its
insolvency and the need to dispose of its assets, Including Lot E.
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[48] While | acknowledge the negative impact on Southern Star arising from this
relief, that impact must be balanced in the context of Quest's restructuring efforts in
this proceeding. Those efforts are intended to address not only Southern Star’s
interests, but also the myriad interests held by other stakeholders. The sale of Lot E
to Primacorp will allow Quest to realize on its interest in Lot E o the benefit of the

stakeholders as a whole,

[49] | conclude that the relief sought by Quest in the RVO in relation to Lot E is
appropriate and it is granted.

CapU ROFR

[50] Lot 1 and Lots A-E are subject to various charges in favour of Capl.

[51] In March 2019, Quest granted mortgage security in favour of CapU in
connection with a loan made to Quest. As part of these agreements, in April 2018,
Quest also granted the ROFR in favour of CapU. CapU registered the ROFR against
these lands. Under the Primacorp transaction, Quest is required to obtain title to

Lot 1 and Lots A-E without reference to the ROFR.

[62] Pursuant to s. 9 of the Property Law Act, R.8.B.C. 1996, c. 377, a right of first

refusal to land is an equitable interest in land.
[53] CapU has referred to two non-CCAA cases that discuss ROFRs generally.

[54] In Adesa Auctions of Canada Corp. v. Southern Railway of B.C., 2001 BCSC
1421 at paras. 26-30, the Court found that the contractual terms were to be strictly
enforced and that the rights under the ROFR could not be defeated or circumvented
by an offer that included other lands not covered by the ROFR. To similar effect,
Alim Holdings Ltd. v. Tom Howe Holdings Ltd., 2016 BCCA 84 at para. 41 states,
following Adesa, that a ROFR will be triggered by a package sale that includes the
subject property, subject to contrary language in the ROFR.
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[55] It is common ground, however, that different considerations may also apply in
the CCAA context. Having said that, there is little case authority on the ability ofa
court in GCAA proceedings fo vest off a ROFR, whether triggered or not.

[56] In “Rights of First Refusal and Options to Purchase in Insolvency
Proceedings” (2019) 8 J.11.C. 103 (the “ROFR Article”), the authors Virginie
Gauthier, David Sieradzki and Hugo Margoc extensively review the issue, including
in relation to Options to Purchase (OTPs). At 108, the authors state:

... Section 11 of the CCAA grants courts the right to "make any order that it
considers appropriate in the circumstances” except as limited by the CCAA.
As such, the CGAA court is well equipped to approve the sale of an OTP- or
ROFR-encumbered asset to a party other than the rights-holder and without
having first complied with the restrictive covenants if the transaction isinthe
best interests of the creditors at large, provided that the interest of the OTP or
ROFR-holders is taken into account. The court will consider, inter afa, the
monitor's views on these issues before making any such approvals.

[57] At 118-119, the authors conclude that:

While jurisprudence on this matter is not conclusive, it appears that a CCAA
court would likely only vest out a valid and unexpired OTP that runs with the
land in exceptional circumstances such as in the context of a golhg-concern
restructuring where obtaining the highest possible price for the encumbered
asset is paramount to support the restructuring efforts of the debtor company,
and where the OTP rights-holders are also creditors in the proceeding and
could seek compensation for any loss incurred due to the removal of the OTP
right.

In summary, common law CCAA courts may vest out valid or unexpired
ROFRs and OPTs in a case where the equities favour such an order or on
consent.

[58] Quest has referred to Bear Hills Pork Producers Lid. (Re), 2004 SKQB 213,
additional reasons 2004 SKQB 216. In that CCAA proceeding, the debtors sought
approval of a sale of bundled assets relating to a hog farm, in the face of a ROFR
that applied to the land only. Justice Kyle referred to the overall security affecting the
assets; the court also commented that a withdrawal of the lands from the sale would
not allow the proposed sale to complete, leading possibly to a fiquidation (at

paras. 4-5).
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[68] However, in Bear Hills, Kyle J. relied on authorities that have since been
gquestioned in Alim Holdings (see paras. 38-41). Justice Kyle’s conclusion at para. 10
that the ROFR was not triggered runs contrary to the court's conclusion in Alim
Holdings at para. 41.

[60] | have no doubt that courts across Canada have vested off ROFRs in the
context of assets sales approved in CCAA proceedings. For example, Quest refers
to Artic Glacier income Fund (Re), [2012] M.J. No. 451 (Q.B.) where a ROFR was
vested off title, although the circumstances under which that CCAA relief was

granted is not clear.

[61] Similarly, in Great Slave Helicopters Lid. v. Gwichin Development Corp.
(November 23, 2018), CV-18-604434-00CL (Ont. S.C.J.), Justice Hainey's
endorsement directed that a purchaser of aggregated assets in a CCAA proceeding
provide certain information fo the holder of the ROFR with respect to the purchase
price allocation. The ROFR Atticle, which discusses the circumstances before the
court in Great Slave Helicopters at 108-109, indicates that the issue of the exercise

of the ROFR was ultimately resolved consensually.

[62] Fortunately, in this case, there is no dispute concerning the Court's
jurisdiction to address CapU’s rights arising under the ROFR. Both Quest and CapU
agree that the Court has jurisdiction under the CCAA to vest off the ROFR, subject

to a consideration of the equities as between the parties.

[63] For the following reasons, | conclude that a balancing of the equities favours
vesting off CapU’s ROFR to allow the Primacorp transaction to proceed:

a) Since January 2020, Quest has been pursuing a going concern
restructuring that will permit it to remain as a university and employer
in the Squamish area. Capl) has been involved in this proceeding from
the ouiset and was well aware of the opportunity to participate in that

pursuit;
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b)

There is a significant issue as to whether the ROFR has even been
triggered by delivery of the Primacorp PSA. The definition provided in
the ROFR of “Bona Fide Offer to Purchase” means, in part, an offer
that is:

(iti) only for the entirety of the Property [the lands] and all
chattels thereto and ne other property, rights or assets

[Emphasis added.]

The definition of “Purchased Assets” in the Primacorp PSA is broad
and refers not only to lands and chattels, but a variety of other assets
(for example, contracts, plans, permits, vehicles and intellectual
property). This express language is what the court in Alim Holdings, at
para. 41, described could indicate an intention that any such
aggregated offer would not trigger the ROFR;

The term of the ROFR expires in March 2024. The ROFR appears fo
contemplate that, even if CapU does not exercise the ROFR, the
purchaser of the lands must still agree to grant CapU a ROFR on the
same terms. Similarly, “change of control” provisions are potentially
effective that would allow CapU to later acquire control of Questin
place of anyone else. This would frustrate Primacorp’s expectation
under the Primacorp PSA that it would have the right to nominate the

board of governors for Quest after closing;

Primacorp does not agree to assume these restrictions. In addition,
every other offer for Quest's assets required that the ROFR be vested
off title to the lands. It is difficult to see that any purchaser would agree
to take fitle to purchased assets with such significant restrictions, If the
ROFR is effective, this would give rise to a severe “chilling effect” on
the market, with potentially disastrous results for Quest's restruciuring
efforts,
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d)

The 60-day period within which Captl is entitled to consider any “Bona
Fide Offer to Purchase” is simply unworkable in these circumstances.
This is not a matter of expediency, without regard to any rights held by
CapU. Quest will have no funds to continue its operations past
December 2020 and, if realizations by the secured creditors ensue,
CapU’s ROFR rights will be illusory af best;

CapU complains that it received the redacted Primacorp PSA only
recently, on October 28, 2020. Capll then requested an unredacted
copy, which Quest agreed to do upon CapU executing an NDA. CapU
refused to sign the NDA, stating that it would hamper its ability to
participate in Its own offer. Again, CapU has had months to formulate

its own offer;

Quest asserts that CapU has no intention to or ability to make its own
offer for all of Quest’s assets In competition to the Primacorp
transaction. CapU has not put forward any evidence at this hearing to
confirm such infention or ability. Similarly, there is no evidence that
CapU truly wishes to or is able to exercise any rights under the ROFR

to purchase Quest’s lands and chattels;

| consider that the evidence conclusively supports that CapU advances
its arguments under the ROFR simply as a tactic fo oppose the
Primacorp transaction and delay the matter so that it and Landrex can

seek to advance their own joint competing offer;

As | will discuss below, the terms of the joint Landrex/CapU proposal is
only semi-formed at this point and Quest has indicated that some
maijor terms are not acceptable. As such, it is highly questionable that

this joint offer is, as CapU asserts, a “better, higher offer”;

| conclude that Quest has given proper regard to and has not ignored
CapU’s rights under the ROFR in the context of these proceedings.
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CapU has had sufficient information even from the redacted Primacorp
PSA to discern the substance of the Primacorp transaction in terms of

advancing any competing offer or exercising the ROFR;

N Given the above circumstances, including CapU'’s involvement in
Quest's lengthy efforts to restructure, | cannot conclude that CapU will
suffer significant prejudice if the ROFR is vested off. Quest has
indicated that CapU will have the opportunity to file a proof of claim in
respect of any loss alleged to arise because of the vesting off of the
ROFR. Of course, the value of any such claim would be questionable
unless CapU can establish that its rights were triggered by the
Primacorp fransaction and that it had the ability to complete under the
ROFR; and

k) The Monitor supports the Primacorp sale, as maximizing the value of
Quest's assets for the stakeholders and allowing a successful

restructuring of Quest's business.

[64] If CapU has rights under the ROFR, allowing CapU to assert those rights
would delay the Primacorp sale and potentially negate it, all with potentially
devastating effect on the broader stakeholder group. The Primacorp sale is the only
sale that is before the Court that would result in a restructuring of Quest for the
benefit of the stakeholders. Clearly, within that context, the rights of all affected
stakeholders must be balanced in respect of any rights held by CapU.

[65] In Bear Hills, similar considerations were hefore the court. The Saskatchewan
Court of Queen’s Bench approved a bundled sale of assets, without first requiring
compliance with a ROFR. In part, the prospective purchaser would only consider
purchasing the complete bundle of properties for an aggregate purchase price and

did not allocate value on a propetty-by-property basis.

[66] As I have sought to do here, the court in Bear Hills (at para. 9) was attuned fo
the overarching and remedial statutory purpose and objective of the CCAA to avoid
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the “social and economic losses resulting from liquidation of an insolvent company™:
Century Services at para. 70 and 9354-9186 Québec inc. v. Callidus Capital Corp.,
2020 SCC 10 at paras. 40-41. This objective is not to be achieved simply in the most
expedient manner and without due regard to interests of stakeholders that are
affected in that process. As the Caurt further stated in Century Services at para. 70,
any restructuring is best achieved when “all stakeholders are treated as

advantageously and fairly as the circumstances permit’.

[67] |am satisfied that it is appropriate, in the context of the Primacorp
transaction, to vest off the ROFR held by CapU. In that regard, | have also
considered the factors set out in s. 36(3) of the CCAA in terms of assessing any
rights of CapU under the ROFR in that context.

Landrex / CapU Offer

[68] Landrex, supported by CapU, opposes approval of the Primacorp transaction,
Landrex argues that they should be given further time fo present an offer for Quest's

assets in competition with the Primacorp transaction.

[69] As with CapU, Landrex has been fully engaged in discussions with Quest for
some time now, having been alerted fo the possibility of a transaction as long ago as
fall 2019. Landrex’s interest in Quest has always been in conjunction with securing

an academic partner, namely, CapU.

[70] In June 2020, Landrex and Quest entered into an agreement for a sale;

however, the conditions lapsed.

[71] On October 8, 2020, Landrex and Quest executed a further purchase and
sale agreement (the “Landrex PSA”) providing for a purchase price of $51 million for
most of Quest’s assets (Lot 1 only and excluding Lots A-E: obviating any need for
disclaimers of the Southern Star Subleases or vesting off any of Southern Star's
rights under the Lot E Ground Lease). The closing date under the Landrex PSA is
December 23, 2020. |
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[72] By the start of this hearing, significant conditions precedent in respect of the
Landrex PSA were still outstanding. Those included the financing condition in favour
of Landrex and the mutual condition by which “ancther party” (CapU) was to have
secured a sublease with Quest after Landrex had granted CapU a lease in the first

instance,

[73] Landrex suggests that Quest is contractually hound to honour the Landrex
PSA by allowing it further time to remove the conditions precedent, citing the good
faith organizing principle discussed in Bhasin v. Hrynew, 2014 SCC 71. Further,

L andrex argues that Quest has a duty to iake all reasonable steps fo satisfy the
conditlons precedent; Dynamic Transport Ltd, v. O.K. Detaifing Ltd., [1978] 2 S.C.R.
1072.

[74] Further discussions and negoftiations continued between Landrex and Quest
beyond October 8, 2020; however, matters under the Landrex PSA were not

advanced.

[75] By late October 2020, Quest was under significant pressure, if not a legal
requirement from the Interim Lender, to conclude a transaction, At that time, only
two potentially viable proposals were on the table, one being from Primacorp. As
above, where the Monitor noted in its Confidential Report that other proposals were
“not currently at a stage such that they are capable of being accepted by Quest”,
those “other proposals” included the Landrex PSA.

[76] By the time the Landrex PSA was executed on October 8, 2020, Landrex
was not aware that Quest had already signed the Primacorp PSA. However, | agree
with Quest's counsel that Landrex had not secured any rights of excluslivity in terms

of advancing its offer. The Landrex PSA provided:

20.2  Notwithstanding anything else contained herein, Landrex
acknowledges and agrees that, following from date of the acceptance of this
Offer by the Vendor until the date that the Vendor walves or declares safisfied
the Vendor's Condition, the Vendor will be authorized to negotiate with or
offer the Property for sale to any third party (including the entering into of any
agreement by the Vendor with any third party). ...
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[77] Under the Landrex PSA, Quest’s Vendor's Condition was approval from its
Board of Governors. Quest never obtained that approval because Quest’s Board of

Governors did not agree to certain deal terms under the Landrex PSA.

[78] By October 29, 2020, Landrex would have been fully aware that iis offer was
not going to be advanced by Quest any further since, by then, Quest had chosen

Primacorp.

[79] On November 2, 2020, Landrex made a further offer for $53.5 million. The
only other significant change to their offer was to describe the requirement for a
lease/sublease arrangement between Landrex, “another party” (intended to be
CapU) and Quest as Landrex's condition precedent, not a mutual condition

precedent. Quest did not accept this offer.

[80] inany event, by that time, Landrex’s financing condition was far from being
satisfied. On November 9, 2020, TD Asset Management (“TD”), Landrex’s lender,
provided a letter simply stating that it was continuing to work with Landrex and CapU

to provide that financing.

[81] | acknowledge that, since the initial hearing date of November 3, 2020,
Landrex has moved to finalize its offer but it has only done so to some extent.

[82] On November 13, 2020, Landrex secured a letter from TD that referred to a
term sheet being in place after a final financing structure was negotiated (ho
documents were disclosed). However, TD's commitment is clearly conditional upon
CapU's board approving the lease between Landrex and CapU at a meeting that is
not scheduled to take place until November 24, 2020. There is no evidence as to
what those lease terms are and whether there is a reasonable likelihood that CapU's
board will approve it. Further, this whole arrangement continues to hinge ona

negofiated sublease between Capl and Quest, which is not in place.

[83] On November 16, 2020, Landrex’s counsel advised of yet further
developments: (i) removal of its financing condition; (i) an LOY with Southern Star by
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which it would take over the Residences but not require disclaimer of the Subleases;

and, (iii) agreement with CapU to remove the ROFR,

[84] Despite these developments, Quest advised that it was still not agreeable to
the terms of the Landrex transaction. In addition, the Monitor continues to support
approval of the Primacorp transaction, noting the uncertainty and potential delay of
CapU obtaining ministerial approval to allow its participation In the Landrex

transaction.

[85] The s. 36(3) factors continue to provide a useful structure for consideration of

the [.andrex transaction, and these late breaking developments.

[86] | am satisfied that Landrex was given a reasonable opportunity to participate
in the SISP and that it has been aware of this opportunity for many months, even
before it officially began. The fact that the cash consideration under the Landrex
fransaction exceeds that of Primacorp is deserving of consideration. However, other
considerations arise, including that the Primacorp transaction involves significant
other benefits to Quest In terms of its future operations, including the working capital

facility of $20 million.

[87] Both Quest and the Monitor continue to be of the view that the Primacorp
transaction is more beneficial to the creditors. | agree with this, particularly
considering the continuing uncertainty and risk associated with the Landrex/CapU
fransaction that is yet to be resolved, leaving aside that Quest has unequivocally
stated that it has no intention to pursue it. Even if the further negotiations required
under the Landrex sale were advanced in an expeditious manner, it seems unlikely
to be finalized by the end of the year, To the contrary, the Primacorp transaction has
been finalized after weeks of complex negotiations and Quest and Primacorp are
ready to close without further delay. | agree that time is of the essence at this stage

of the proceedings, for the reasons already noted above.
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[88] In the overall circumstances here, | see no reason to delay, if not risk, the
“bird in hand” transaction that arose through a reasonable sales process, in the hope

that a more uncertain transaction may be finalized, such as with Landrex.

Southern Star Disclaimers

[89] On October 23, 2020, and with the approval of the Monitor, Quest issued
notices of disciaimer (the “Disclaimers”) to Southern Star relating to the Subleases
on Lots A-D by which Southern Star leases those lands and the Residences to

Quest.

[90] A condition precedent of the Primacorp transaction is that either Quest will
disclaim the Subleases or Primacorp will have entered info an agreement with
Southern Star to its satisfaction. The evidence discloses that negotiations did take
place between the parfies but they did not reach a mutually acceptable agreement.

[91] Quest’s rent payments to Southern Star under the Subleases for the
Residences on Lots A-D total approximately $236,218 per month.

[92] Very recently, on November 15, 2020, before the conclusion of this hearing,
Quest voluntarily withdrew the Disclaimers with respect to Lots A-B. Accordingly,
failing an agreement between Primacorp and Southern Star, it remains a condition of
the Primacorp transaction that Quest's Disclaimers of the Subleases in relation to
Lots C-D be upheld.

[93] The Ground Leases are registered against Lots A-D. BMO's security is
registered against Southem Star’s interest under the Ground L.eases; in addition,
Fivestone Capital Corp. (“Fivestone”), a company controlled by Mr. Hutchison, has
registered security against the Grounds Leases, Quest does not seek any relief in
respect of the Ground Leases; unlike Lot E, those documents are fully effective and
enforceable and have been the basis upon which the parties have developed those

nroperfies.



Quest University Canada (Re) Page 25

[94] What remains to be addressed is Southern Star's application pursuant to

s. 32(2) of the CCAA, supported by BMO, for an order disallowing any disclaimer by
Quest of the Subleases of the Residences on Lots C-D. Section 32(4) of the CCAA
lists various non-exhaustive factors that the court is to consider in relation to

disputes over disclaimers:

In deciding whether to make the order, the court is to consider, among other
things,

(a) whether the monitor approved the proposed disclaimer or resiliation;

{b) whether the disclaimer or resiliation would enhance the prospects of a
viable compromise or arrangement being made in respect of the
company; and

{©) whether the disclaimer or resiliation would likely cause significant
financial hardship o a party to the agreement.

[95] In League Assets Corp. (Re), 2016 BCSC 2262, | discussed the significance
of disclaimers in CGAA proceedings, both from the point of view of the counterparty

and that of the entire stakeholder group:

[49] These CCAA provisions are not inconsequential in the face of this
type of proceedings. At this point, the matter is no longer between the debtor
company and a counterparty. There are other stakeholders involved and the
statutory provisions, and the provisions of court orders such as the Initial
‘Order, are meant to protect the stakeholder group as a whole, while also
allowing a certain amount of flexibility for the debtor company. A disclaimer of
a contract has conseguences not only to the debtor company, but the estate
generally. Such an action can substantially increase the debt heing faced hy
the estate or divest the debtor of a substantial benefit that might be realized
for the benefit of the creditors. [t is in that context that the CCAA requires that
certain procedures be followed by the debtor company, with the necessary
oversight by the Court’s officer, the Monitor, as to whether any disclaimer will
be approved or not.

[96] The factor under s. 32(4)(b) of the CCAA as to enhancing the prospects of a
viable restructuring applies equally in respect of disclaimers In the context of a sales
process by which the business is fo continue as a going concern: Timminco Lid.
(Re), 2012 ONSC 4471 at paras. 51-52 and Aveos Fleet Performance inc. (Re),

2012 QCCS 6796 at paras. 48-50. In addition, the disclaimer need not be proven as
"essential”, only “advantageous and beneficial”: Timminco at para. 54.
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[97] Quest asserts that the Disclaimers are necessary to pursue and complete the
Primacorp transaction, which it considers the best possible outcome for Quest and
its stakeholders, including students, faculty, staff, secured and unsecured creditors,
suppliers and vendors. In its letter dated October 28, 2020 to Southern Star, Quest
also refers to its liquidity crisis and that amounts owing fo its secured creditors

became due some time ago.

[98] In its Fourth Report dated November 2, 2020, the Monitor confirmed its

approval of the Disclaimers, based on:

2.8.1 The residences are not currently being used by Quest (other than two
units being used by staff members and some limited use by a film
crew recently) given on-line learning format being employed as a
result of COVID 19;

2.8.2 Itis aterm of the Primacorp Agreement that the subleases be
disclaimed; and,

2.8.3 The Monitor noted that the two most promising alternative parties in
discussions with Quest also required the Southern Star subleases to
be disclaimed.

[99] Southern Star advances a number of arguments in relation to the Disclaimers.

[100] Firstly, it argues that the Disclaimers will not resultin a viable compromise or
arrangement, Southern Star argues that there is no indication that Quest and
Primacorp do not wish to continue to have the Residences as part of the student

experience for those attending Quest.

[101] | agree that, in the Rent Deferral Reasons, many of my comments {at

paras. 23-26, 90) were confirmatory of the importance of the Residences to Quest in
respect of its future operations, However, that was then and this is now, The
pandemic continues in full force and Quest is necessarily required to make decisions
in the face of current circumstances. | agree that It Is likely that Quest will seek to
continue the student residence experience once the pandemic has receded,

however, when that might happen is anyone’s guess.

[102] In the meantime, Quest, under the Primacorp transaction, must make

decisions as to its financial capabilities going forward. Maintaining two empty
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Residences with accompanying rent payments is, on its face, not a reasonable
business decision in the circumstances. It was Primacorp, an arms length purchaser,

who has imposed this condition.

[103] Further, the Monitor agrees with Quest that the Disclaimers are necessary to
enhance the prospects of Quest making a viable compromise or arrangement in
these proceedings. There is no reason to question the Monitor's view as it is

apparent that the Monitor has considered all relevant matters.

[104] |agree that the Disclaimers will enhance the prospects of Quest making a
viable compromise or arrangement. The Monitor overwhelmingly agrees after a
consideration of all the circumstances including those particularly faced by Southem

Star as a resuit.

[105] Secondly, Southern Star argues that Quest delivered the Disclaimers simply
to secure a bargaining advantage for Quest and Primacorp toward a re-visitation of
the rent deferral issue or to attempt to reduce the rent. | agree that there is some
indication that Quest and Primacorp had that in mind; however, that is often the
reality that arises after a debtor concludes that it is no longer viable to abide by
those contractual commitments and that a disclaimer is appropriate. If it were
possible to come to an amicable resolution with Southern Star in the context of the

Primacorp transaction, | expect Quest would have done so.

[108] Southern Star refers to the statements in Affarco Entertainment Inc. (Re),
2009 ABQB 503 at para. 59, where Justice Veit considered whether certain
contracts should be terminated. She was attuned to whether the termination was
fair, appropriate and reasonable and whether it arose after good faith negotiations.
In this case, there is no evidence to suggest that the parties did not approach the
‘negoﬁations in good faith. Clearly, it is not my role on this application to assess the
reasonableness of the respective positions of Quest, Primacorp and Southern Star
in those negotiations. It does appear, however, that Quest and Primacorp have
moved toward a middle ground by the withdrawal of the Disclaimers in refation to
Lots A-B.
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[107] Thirdly, Southern Star places great emphasis on what it says will be the
significant hardship it will suffer if the Disclaimers are upheld. Southern Star says

that it has spent approximately $41.7 million to construct the Residences.

1108] The monthly mortgage payments to BMO and Fivestone are approximately
$220,000. The outstanding balance of the BMO [oan facility is $34.4 million.

Mr. Hutchison indicates that, without payment of rent by Quest, Southern Star will
not be able to make Its mortgage payments to BMO. In that event, BMO will be in a
position to foreclose on the Ground Leases. Mr. Hufchison has guaranteed the BMO

debt, as has another of Mr. Hutchison’s companies.

[109] As noted by Quest, any financial consequences to Southern Star will largely
depend on what mitigating measures are undertaken. Those could include a re-
letting of the Residences or a sale of its interests under the Ground Leases. At
present, with no clear indication as to how those matters might evolve, | am unable
to conclude with certainty that any hardship suffered by Southern Star would be

“significant”.

[110] Regardless of any hardship faced by Southern Star, the reality is that Quest
has only one viable means by which to advance the restructuring at this time — the
Primacorp transaction. Within the confines of that transaction, Primacorp sees no
metrit in maintaining the Subleases on these two Residences. Apparently, no other
interested party expressed an interest in maintaining the Subleases besides
Landrex. In light of Landrex's submissions at the conclusion of this hearing on
November 16, 2020, | have considered that the Landrex/CapU fransaction may have
presented a more palatable resolution of the Subleases given the recent LOI
between Landrex and Southern Star. However, | conclude that delaying the
Primacorp sale, on the prospect that the Landrex/CapU fransaction will come about,

is not a viable option for the reasons discussed above.

[111] I agree that this decision will visit hardship, even arguably significant
hardship, upon Southern Star. However, it is difficult to see that preventing dellvery
of the Disclaimers would avoid that result in any event. If the Primacorp transaction
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does not proceed, there is no transaction and Quest has no financial means to
continue past December 2020. The Interim Lender has indicated that it will not
advance funds to Quest beyond that date, and specifically, that it has no interest in

funding continued rent payments to Southern Star.

[112] In that event, Southern Star will be in the same position post December 2020,
with Quest unable to pay the rent for the Residences at that time: see Targel
Canada Co. (Re), 2015 ONSC 1028 at paras. 27-28.

[113] As the court noted in Targef Canada at paras. 24-25, the court must give due
consideration to the stakeholder group as a whole in assessing whether the
Disclaimers are fair and reasonable: Doman Industries Ltd. (Re}, 2004 BCSC 733 at
para. 33. The price of setting aside the Disclaimers is that the Primacorp transaction
will not proceed and a receivership at the behest of the Interim Lender will likely
follow, In my view, this is not in the best interests of that larger stakeholder group
which, in my view, has primacy here even in the face of the hardship ana prejudice

caused to Southern Star,

[114] 1| dismiss Southern Star's application for order that the Subleases of the
Residences on Lots G-D not be disclaimad by Quest.

RVO

[115] At the November 3, 2020 hearing, when Quest originally sought the TAVO,
Quest was seeking to uphold the Disclaimers of the Subleases. At that time,
Southern Star's evidence and submissions were fo the effect that, if the Court
upheld the Disclaimers, it would have a substantial unsecured claim against the
astate. As indicated above, the amount of any claim that Southern Star might
advance in the estate is far from clear, given possible mitigation, although there is

potential for a significant claim.

[116] This position did not cotne as a surprise to Quest; however, it appears that
Quest did not appreciate the potential magnitude of Southern Star’s claim. More
importantly, Quest has not fully appreciated that a very unhappy claimant — Southern



Quest University Cahada (Re) Page 30

Star under the Disclaimers — was not likely to vote in favour of the Plan and that the
value of its claim could swamp the class votes to prevent any approval by the
creditors. Again, creditor approval of the Plan is a requirement of the Primacorp

Transaction.

[117] In early November 2020, known unsecured creditor's claims were estimated
at approximately $2.3 million. “Restructuring Claims” (which will include any claim of

Southern Star under the Disclaimers) were yet unknown.

[118] Initially, Primacorp agreed to fund Quest’s Plan in the amount of the lesser of
50% of the claims or $1.35 million. The Monitor now states that there is a “high
probability” that Southern Star’s claim will be large enough such that Southern Star
will control the value of the votes at the creditors meeting. Other major unsecured
creditor claims have also since emerged, being that of Dana (estimated $1 million)
and the Association for the Advancement of Scholarship (estimated $5 million).

[119] As the Monitor notes, any of these claims could effectively veto the Plan.

[120] Quest and Primacorp were then facing a dilemma. They determined that,
while they might succeed on the Disclaimer issue, they could not likely obtain
approval of the Plan, a further requirement of the Primacorp PSA, if Southern Star
carried through with its suggested negative vote. While Quest could raise arguments
in relation to the value of any claim advanced by Southern Star, uncertain and
lengthy litigation would likely result; even if Quest was successful, it would be too

late to factor into this restructuring.

[121] Quest, with Primacorp's approval, solved this dilemma by revising the TAVO
to an RVO. In addition, the Primacorp PSA was amended to delete the conditions
precedent requiring creditor and court approval of the Plan. Accordingly, the only
condition precedent that remains before closing of the Primacorp transaction is the
granting of the RVO.
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[122] The Monitor supports this change as necessary in the circumstances in order

to allow Quest to complete the Primacorp fransaction. The Monitor supports the
granfing of the RVO.

[123] In its Fifth Report dated November 10, 2020, the Monitor describes the

characteristics of the new sfructure and steps under the RVO, which involves

Quest's subsidiary, Guardian Propetrties Ltd. (*Guardian™):

RVO Sfructure & Impact

2.6

2.7

2.8

The RVO provides for the following to occur in sequential order on the
closing of the Primacorp Transaction:

2.6.1 A wholly owned subsidiary of Quest, Quest Guardian
Properties Ltd. (“Guardian”) shall be added as a Pefitioner in
these CCAA proceedings. Guardian was incorporated on
January 25, 2018 and has never carried on any business and
has never held any assets or liabilities;

26.2 Al of Quest's right, title and interest in and to the Excluded
Assets (as defined In the Primacorp PSA and the RVO) shall
be transferred to and vested In Guardian;

2.6.3 All Contracts (other than Approved Confracts), Claims and
Liabilities of Quest shall be fransferred to Guardian and Quest
shall be released from and in respect of all obligations in
respect of such Contracts, Claims and Liabilities;

2.6.4 Primacorp will pay the Purchase Price to the Monitor to the
extent of the Secured Charges and all the Secured Claims and
the Secured Charges shall be sxtinguished and cancelled. The
Purchase Price will stand in the place of the Purchased
Assets;

2.8.5 All of Quests right, titte and interest in the Purchased Assets
shall vest in Primacorp free and clear of any security interests,
Claims and Liabilities; and,

2.6.6 Questwill cease to be a Petitioner in these CCAA proceedings
leaving Guardian as the sole Pelifioner.

The RVO contains release provisions similar to those contained in the
Plan. Quest, its employees, legal advisors and other representatives,
Quest's Governors and Officers, and the Monitor and its legal counsel
shall be released from any and all demands and claims relating to,
arising out of, or in connection with these GCAA Proceedings. The
releases do not apply in the case of wilful misconduct or fraud.

As a result of the amendments to the Primacorp Transaction and the
RVO, if the RVO is granted:

2.8.1 There will be no uncertainty as to whether the Primacorp
Transaction can close and the condition precedent for the
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approval of the Plan is na longer applicable. As a result, there
will be certainty for the go-forward operations of Quest,
thereby creating security for the Quest students, faculty and
staff leading into the critical enrolment period for the winter
term;

2.8.2 Guardian will become responsible for the obligations under the
Southern Star subleases should they not be disclaimed. As
Guardian will not have the financial resources to meet those
obligations, it is expected that Guardian would default on the
Southern Star subieases in January 2021; and

2.8.3 The Plan, which will now compromise the debts of Guardian,
will be funded through the Primacorp Transaction and
therefore this aspect of the Primacorp Transaction and the
Plan has not changed.

[124] As I will discuss below, the effect and substance of the RVO is to achieve
what Quest has originally sought by way of a restructuring in these proceedings;
namely, a sale of certain assets to Primacorp and, importanily, Quest continuing as
a going concern as an academic institution, in partnership with Primacorp. The only
aspect now missing is that, under the RVO, Quest will avoid having to obtain creditor

ar Court approval of the Plan.

[125] The intention is that the amounts that Primacorp was to fund under the Plan
will now be transferred to Guardian to be distributed under Guardian’s plan in
retation to the Quest's liabilities that are to be transferred fo Guardian. Effectively,
Guardian will be funded just as it was originally intended that Quest’s Plan was to

have been funded to resolve those claims.

[126] Southern Star and Dana, as unsecured creditors of Quest, object to the
granting of an RVQ, contending that it effectively and unfairly negates their right to
vote on Quest's Plan under s. 6 of the CCAA. They object to the transfer of their
claims to Guardian. They say that, although they will have the ability to vote on
Guardian’s plan, it will effectively mean that they cannot vote to block Quest’s
restructuring to enable it to continue as a going concern within the context of the

Primacorp transaction.
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RVO Jurisdiction and Authorities

[127] There is no dispute between the partles that this Court has authority to grant
the RVO under its general statutory jurlsdiction found in s. 11 of the CCAA.

[128] Quest has referred me to a number of decisions across Canada where courts
have exercised that jurisdiction to grant an RVO in the context of sale approvals
considered under s. 36 of the CCAA. | will review those decisions in some detail

below to highlight the relevant circumstances.

[129] In Re T. Eaton Co. 2000 CarswellOnt 4502, 26 C.C.P.B, 295, the Ontario
court granted such an order under its CCAA proceedings. There are no written
reasons discussing the circumstances in that case. The only brief reference to that
structure is found in Claims Officer Houlden’s decision in Eafon’s that addressed an

unrelated issue. The agreed statement of facts before the Claims Officer provided:

5. The CCAA Plan contemplated that all of the assets of Eaton's which
were not being retained by Eaton's under the Sears Agresment would
be transferred to a new corporation, Distributionco Inc,
("Distributionco™). These assets would then be liquidated by Richter &
Partners Inc. ("Richter") in its capacity as court-appointed liguidator of
the estate and effects of Distributionco. Richter would then distribute
the assets of Distributionco to unsecured creditors and others in
accordance with priorities set out in the CCAA Plan.

8. Under the CCGAA Plan, unsecured creditor claims against Eaton's are
converted into a right to participate in distributions in the liquidation of
Distributionco based on the amount of the creditor's claim against
Eaton's. Accordingly, a critical initial step In the liguidation of
Distributionco is the determination of the validity and amount of claims
asserted against Eaton's. For this purpose the CCAA Plan establishes
a Claims Procedure for the resolution of such claims, of which the
parties fo this matter are aware.

[130] Itis unclear as to the basis upon which the court approved this structure in
Ealon’s although, as Southern Star notes, it was a transaction approved within the
context of a CCAA Plan.

[131] More recently, this structure was approved in Plasco Energy (July 17, 2015},
Toronto CV-15-10869-00C (Ont. S.C.J. [Comm, List]). In those CCAA proceedings,
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an agreement was approved that “effectively” transferred current tax losses and
intellectual property to a purchaser. Justice Wilton-Siegel's endorsement stated:

The Global Settlement contemplates implementation of a corporate
reorganization by which the shares of Plasco will be transferred to an
acquisition corporation owned by NSPG and CWP and the remaining assets
of the applicants will be held by a new corporation, referred to as “New
Plasco®, which will assume al: of the liabilities and obligations of Plasco. [am
satisfied that the Court has authority under section 11 of the CCAA to
authorize such transactions notwithstanding that the applicants are not
proceeding under s. 6(2) of the CCAA insofar as it is not contemplated that
the applicants will propose a plan of arrangement or compromise. For this
purpose, | consider that the Global Settflement is analogous to such a plan in
the context of these particular proceedings. ...

[132] Justice Gouin granted an RVO in the CCAA proceedings of Stornoway
Diamond Corporation (October 7, 2019), Montreal 500-11-057094-191 (Q.C.S.C.
[Comm. Div.]). There are no written reasons from the court; however, the motion
materials disclose that, under the transaction, the purchasers acquired substantially
all the debtor’s assets by purchasing 100% of the shares of one debtor company
(SDCI, which held the acquired assets). In consideration, the purchaser released |
certain liabilities owed by the debtors and agreed to assume others.

[133] In Stornoway Diamond, to ensure the purchaser acquired the assefs free and
clear of all encumbrances, the debtors incorporated a new subsidiary (Newco),
added Newco as an applicant in the CCAA proceedings, and fransferred all
liabilities, obligations, and unacquired assets of SDCI to Newco. The debtor’s motion
referred to this transaction as the only viable alternative to preserve the going
concern value of the debtor. The debtor noted that the equity and “non-operational
related unsecured claims” had no value. As in the RVO sought here, the court’s

order included familiar aspects found in sanction orders, including releases.

[134] An RVO was also approved in the CCAA proceedings of Wayland Group
Corp. (April 21, 2020), Toronto CV-19-00632079-00CL (Ont. S.C.J. [Comm. List]).
Approval was sought in the context of preserving valuable cannabis licenses. Justice
Hainey’s brief endorsement indicates that the relief was unopposed. The court
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approved a sale of substantially all of the debtor's assets to the successful bidder

under a share purchase agreement after a sales and investment solicitation process.

[135] Other information before me regarding the Wayland Group transaction is
found in the applicant’s factum. The factum refers to both Plasco Energy and
Stornoway Diamond, while also referring to ss. 11 and 368(3) of the CCAA as the
jurisdictional basis for the relief. The applicants argued that transferring certain
assets and liabilities of the debtors into a "newco” would ensure that the purchaser
acquired the underlying assets of the target company free and clear of all claims and
encumbrances and allow the business to continue as a going-concern. They
asserted that this was the “only way” fo complete the sale to realize the value in the
assets: it was also argued that this transaction was in the best interests of
stakeholders and did not prejudice major creditors. In Wayfand Group, the
transaction value was only sufficient to repay the interim lender and perhaps some

amount for the first secured creditor.

[136] The Ontario court again approved a similar RVO transaction in the CCAA
proceedings of Comark Holdings inc. (July 13, 2020), Toronto CV-20-00642013-
00CL (Ont. 5.C.J. [Comm. List]). Justice Hainey granted the RVO while again
indicating in a brief endorsement that the rellef was unopposed. The share sale
preserved the tax attributes of the debtor, which the purchaser viewed as critical for
the success of the future business. The purchaser was a related party who was

making a credit bid for the assels.

[137] In Comark Holdings, the purchaser acquired all the issued and outstanding
shares of the primary CCAA debtor and agreed to pay out all the secured debt and
priority claims. The excluded assets, agreements, liabilities and encumbrances were
transferred to another entity that became a debtor in the CCAA proceedings, with
the result that the CCAA debtor held its assets free and clear of all claims and
encumbrances and was then removed from the CCAA proceedings. The purchaser
and the primary CCAA debtor then amalgamated. The new CCAA debtor (Newco)

was authorized fo make an assignment info bankruptcy. The moniter, along with the



Quest University Canada (Re) Page 36

principal secured creditors, including the interim lender, supported the transactions.
As in Plasco Energy, Stornoway Diamond and Wayland Group, the debtors in
Comark Holdings argued that this was the "only option” to preserve the business,
that the value in that business would be lost in a liquidation and that the transaction

was in the best interests of the stakeholders generally.

[138] Justice Conway granted an RVO in the CCAA proceedings of Beleave Inc.
(September 18, 2020), Toronto, CV-20-00642097-00CL {Ont. 8.C.J. [Comm. List]).
As in Wayland Group, the preservation of valuable cannabis licenses were at stake.
The motion was supported by the monitor and unopposed. Justice Conway stated in

her brief endorsement:

The Applicants seek approval of the transaction whereby . . . (the Purchaser)
will acquire the operating business of the Applicants, The structure of the
transaction Is partly by share sale and parily by asset sale. The reason for the
structure is to accommodate the licensing requirements of Health Canada.
The order is structured as a reverse vesting order, in which excluded
liabilities and assets will be transferrad to “Residualca”, which will then
become one of the Applicants in the CCAA proceedings. Reverse vesting
orders have been approved by the courts in other cases: see Re Stornoway
Diamond Corporation . . . and Re Wayland Group Corp. . ..

The transaction is the culmination of a stalking horse sales process approved
by the court. The motion is unopposed. The Monitor recommends and
supports the transaction in its Fourth Report. In particular, the Monitor states
that the proposed transaction is economically superior to the esfimated
liguidation value of the Beleave Group's assets and operations, will allow the
Purchaser to maintain operations and use of the Cannabis licenses and will
provide for continued emptoyment for a majority of the existing employees. [n
my view, the transaction satisfies s. 36(3) of the CCAA and the Soundairtest
and should he approved.

[139] In Releave, the RVO included releases of claims similar o that granted in
other RVO decisions. These provisions were also consistent generally with sanction

orders and are similar to the relief sought by Quest here.

[140] Even more recently, the Alberta court approved an RVO structure in the
CCAA proceedings of JMB Crushing Systems Inc. (October 16, 2020), Calgary
2001-05482 (A.B.Q.B.). Justice Eidsvik approved the RVO structure as part of a sale
approval. No written reasons of the court are available, however, the monitor's

bench brief discloses the relevant facts.
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[141] As in the above cases, the transaction addressed in JMB Crushing arose
from a sale and investment solicitation process that yielded only one offer, with the
RVO described as a critical component. The underlying intention was to preserve

the value of the paid up capital and reguiatoiy permits in the CCAA debtor.

[142] In JMB Crushing, the monitor refied on the orders granted in Plasco Energy,
Stornoway Diamond, Wayland Group and Befeave, arguing that the RVO structure

was justified in those circumstances:

24.  Inrecent CCAA proceedings, where it was not practical to
compromise amounts owed to creditors through a traditional pian of
compromise and arrangement, but it was critical to the viability of a
transaction to “cleanse” the debfor company, such that a prospective
purchaser may: (i) utilize non-transferrable regulatory licenses (by
way of amalgamation or the purchase of the shares of the debtor
company); or, {il) make use of tax attributes of the debtor company,
such as [paid up capital], Courts have recently approved and utilized
reverse vesting orders to achieve such objectives.

25.  The purpose of a reverse vesting order is to transfer and vest all of
the assets and liabilitles of a debtor company, which are not subject to
a sale, fo another company within the same GGAA proceedings. The
cleansed debtcr company is then able to: {i) be utilized by a purchaser
as a go-forward vehicle, without ary concern regarding creditors and
obiigations that may otherwise be “laying in the weeds”; and, (i) allow
the purchaser to make use of the debtor company's tax attributes and
non-transferrable regulatory licenses. This approach is necessary In
situations where the parties would otherwise be unable to preserve
the value of significant assets that are subject fo restraints on
alienation and to provide a correspondlng realizable benefii for
creditors and sfakeholders.

[143] In JMB Crushing, the monitor further justified the RVO structure in asserting
that the debtor's secured creditors would suffer a shortfall even with such measures.
The monitor stated that the unsecured creditors had no economic interest in the
transaction and there was no reasonable prospect of any recovery to them. The
debfor did not intend to undertake a claims process or present a plan to its

unsecured creditors.

[144] By pure coincidence, another and perhaps more compelling authority came to

the attention of the parties during this hearing,
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[145] On November 11, 2020, the Québec Court of Appeal dismissed an
application for leave to appeal the granting of an RVO by Gouin J. of the Quebec
Superior Court on October 15, 2020: Arrangement refatif a Nemaska Lithium inc.,
2020 QCCS 3218 leave to appeal denied Arrangement relatif & Nemaska Lithium
inc., 2020 QCCA 1488. The Court of Appeal’s decision is in English; Gouin J.'s
decision is in French and no English translation was available. As such, all

references to Nemaska Lithium will be to the QCCA.

[148] All counsel agree that Gouin J.'s decision in Nemaska Lithium is the first time
a Canadian court has granted an RVO in contested CCAA proceedings.

[147] In Nemaska Lithium (at para. 5), the court stated that the RVO allowed the
purchaser to carry on the operations of the Nemaska Lithium entifles {mining in
James Bay) by maintaining existing permits, licenses and authorizations. This goal
was accomplished via a credit bid for the shares in Nemaska Lithium in return for
assumption of the secured debt. At para. 22, the court refers fo the intention of the
“residual companies” to later present a plan of arrangement to the “remaining

creditors”, but the details are not disclosed.

[148] In denying leave to appeal in Nemaska Lithium, the court stated that an
appeal would hinder the progress of the proceedings. More relevant to this
application were the court's comments on the legitimacy of the position of the only
objecting creditor, Cantore, and the court’s rejection that it was appropriate to allow

Cantore to exercise a veto in the restructuring:

[38] As it turns out, the value of the Cantore provable claims (setting aside
the later debate regarding his potential real rights) stands at $8,160 million
out of a total value aof provable claims of $200 million. Thus, Cantore’s
provable claims represent at this point in time 4% of the total value of
unsecured creditors” claims as determined by the Monitor. Yet, Cantore is
the only creditor having voiced an objection to the RVO approval. This begs
the question: whose interest is being setved by the proposed appeal? What
would be the true impact of the Cantore vote on the RVO transaction if it were
made subject to prior approvai on the part of the creditors as he suggests?

[39] Inthese circumstances, | am simply not convinced that the arguments
that are advanced by Cantore are anything but a “bargaining toof”, while he
pursues multidirectional attacks on the RVO with the same arguments that
were dismissed in the first instance.
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[149] Similar to Cantore’s position in the Nemaska Lithium restructuring, Southern
Star and Dana's objections to the RVO are grounded in the assertion if will negate
their effective veto on the Plan (and hence the Primacorp fransaction) by which they
seek to leverage further concessions. For obvious reasons, those concessions can
only come about at a cost to other stakeholders, whose interests remain to be

addressed.

Discussion

[150] Quest, with the support of the Monitor, submits that the Primacorp transaction
satisfies s. 36 of the CCAA and that the Court should grant the RVO pursuant to
ss. 11 and 36 of the CCAA.

[151] As with the structures approved in the above CCAA proceedings, the RVO
has certain aspects that Southern Star says are objectionable. Those include
primarily: (i) the addition of Guardian as a petitioner in the CCAA proceeding; (ii) the
vesting of the Excluded Liabilities and Excluded Contracts in Guardian; (iif) Quest's
exit from this CCAA proceeding; and (iv} the release of Quest in respect of the
Excluded Liabilities and Excluded Contracts.

[152] Essentially, unsecured claims against Quest and minor assets are transferred
to Guardian and Quest continues as a going concern after having transferred the
bulk of its assets to Primacorp free and clear of any encumbrances (save for certain
Retained Liabilities). Quest no longer requires approval of the Plan by the creditors

and the Court to complete the Primacorp transaction.

[153] At para. 19, the QCCA in Nemaska Lithium referred to Gouin J.s comment
that s, 36 of the CCAA allows the court a broad discretion to consider and, if
appropriate, grant relief that represents an innovative solution to any challenges ina
proceeding. Justice Gouin considered that approving an RVO structure was such an
innovative solution. Indeed, this is the history of CCAA jurisprudence under the
court's broad statutory discretion and court approval of innovative solutions

continues to this time.
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[154] That said, the ability of a CCAA court to be innovative and creative is not
boundless; as always, the court must exercise its discretion with a view to the

statutory objectives and purposes of the CCAA: Century Services.

[155] | find further support for Quest’s position in the recent comments of the Court
in Callidus. The Court was there addressing a different issue - whether a CCAA
judge has jurisdiction under s. 11 to bar a creditor from voting where the creditor is
“acting for an improper purpose” — but the Court's comments on the exercise of
jurisdiction under the CCAA ring true in refation to the RVO structure:

[49]  The discretionary authority conferred by the CCAA, while broad In
nature, is not boundless. This authority must be exercised in furtherance of
the remedial objectives of the CGAA, which we have explained above (see
Century Services, at para. 59). Additionally, the court must keep in mind three
“haseline considerations” (at para. 70), which the applicant bears the burden
of demonstrating: (1) that the order sought is appropriate in the
creurnstances, and (2) that the applicant has been acting in good faith and
(3) with due diligence (para. 63).

[50]  The first two considerations of appropriateness and good faith are
widely understood in the CCAA context. Appropriateness “is assessed by
inguiring whather the order sought advances the policy objectives underlying
the CCAA” (para. 70). Further, the weli-established requirement that parties
must act in good falth in insolvenay proceedings has recently been made
express in s. 18.6 of the CCAA, which provides:

Good faith

18.6(1)Any interested person in any proceedings under this
Act shal! act in good faith with respect to those
praceedings.

Good faith — powers of court

2) If the court is satisfied that an interested person falls to
act in good faith, on appfication by an interested
person, the court may make any order that it considers
appropriate in the circumstances.

(See also BIA, s. 4.2; Budget Implementation Act, 2019, No. 1,
S.C. 2019, ¢. 29, ss. 133 and 140.)

[65] There is no dispute that the CCAA Is silent on when a creditor who Is
otherwise entitled to vote on a plan ¢an be barred from voting. However,
CCAA supervising udaes are often cailed upon “to sanction measures for
which there Is no explicit authority in the CCAA” {Century Services, at

para. 61: see also para. 62), In Century Services, this Court endorsed a
“hierarchical” approach to determining whether jurisdiction exists to sanction
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a proposed measure: “courts {must] rely first on an interpretation of the
provisions of the CCAA text before turning to inherent or eruitable jurisdiction
to anchor measures taken in a CCAA proceeding” (para. 65), In most
circumstances, a purposive and liberal interpretation of the provisions of the
CCAA will be sufficient “to ground measures necessary o achieve its
objectives” (para. 65).

[67] Courts have long recognized that s. 11 of the CCAA signals legislative
andorsement of the “broad reading of CCAA authority developed by the
iurisprudence” (Century Services, at para. 88). . . .

On the plain wording of the provision, the jurisdiction granted by s. 11is
cansirained only by restrictions set out In the CCAA itself, and the
requirement that the order made be “appropriate in the circumstances”.

[68] Where a party seeks an order relatingfo a maliter that falls within the
supervising judge’s purview, and for which there is no CCAA provision
conferring more specific jurisdiction, s. 11 necessarily is the orovision of first
resort in anchoring jurisdiction. As Blair J.A. put it in Stefco, s. 11 “for the
most part supplants the need to resort to inherent jurisdiction” in the CCAA
context (para. 36).

[70] ... The exercise of this discretion must further the remedial obiectives
of the CCAA and be guided by the baseline considerations of
appropriateness, good faith, and due diligence. This means that, where a
creditor is seeking to exercise its voting rights in a manner that frustrates,
undermines, or runs counter to those objectives — that is, acting for an
“improper purpose” — the supervising judge has the discretion to bar that
creditor from voting.

[75] We also observe that the recognition of this discretion under the

 CCAA advanges the basic faimess that “permeates Canadian insolvency law
and practice” (Sarra, “The Oscillating Pendufum: Canada's Sesquicentennial
and Finding the Equilibrium for Insolvency Law®, at p. 27; see also Century
Services, at paras. 70 and 77). As Professor Sarra ohsetves, fairness
demands that supervising judges be in a position to recognize and
meaningfully address circumstances in which parties are working against the
goals of the statute:

The Canadian insolvency regime is based on the assumption
that creditors and the debtor share a commoan goal of
maximizing recoveties. The substantive aspect of fairness In
the insolvency regime is based on the assumption that all
involved parties face real econormic risks. Unfairness resides
where only some face these risks, while others actually benefit
from the situation . . . . If the CCAA is fo be inferpreted in a
purposive way, the courts must be able tc recognize when
people have conflicting interests and are working actively
against the goals of the statute.
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(*The Oscillating Pendulum: Canada's Sesquicentennial and
Finding the Equilibrium for Insclvency Law’, at p. 30
(emphasis added)}

In this vein, the supervising judge’s oversight of the CCAA voting regime
must not only ensure strict compliance with the Act, but should further its
goals as well. We are of the view that the policy objectives aof the CCAA

necessitate the recognition of the discretion to bar a creditor from voting

where the creditor is acting for an improper purpose.

[76] Whether this discretion ought to be exercised in a particular case is a
Gircumstance-specific inquiry that must balance the various cbiectives of the
CCAA. As this case demonstrates, the supervising judge is best-positioned fo

undertake this inquiry.

[Underline emphasis added; italic emphasis in original.]

[156] Quest is not seeking to bar Southern Star or Dana from voting on the Plan. It
is seeking approval of a structure that would result in Guardian submitting its own
plan to the unsecured creditors, which would include Southern Star and Dana, at
which time they are generally free to vote their “self-interest” subject to any relevant
constraint (for example, if the court finds that they are voting for an improper

purpose): Calfidus at para. 24 and 56.

[157] There is no provision in the CCAA that prohibits an RVO structure. As is
usually the case in CCAA matters, the court must ensure that any relief is
“appropriate” in the circumstances and that all stakeholders are treated as fairly and

reasonably “as the circumstances permit”: Century Services at para. 70,

[158] As with the sales considered in most of the above RVO cases, including
Nemaska Lithium, this is the onfy transaction that has emerged to resolve the
financial affairs of Quest. No other options are before the stakeholders and the Gourt
that would suggest another path forward. As was noted by Gouin J. in Nemaska
Lithium (at para. 12), it is not up to the Court fo dictate the terms and conditions that
are included in an offer. Primacorp has presumably made the best offer that it is
prepared fo make in the circumstances — that is the offer the Court must consider.

[159] |agree with the Monitor that, without the RVO structure, the Primacorp
transaction is in jeopardy. The only other likely path forward for Quest is
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receivership, liquidation and bankruptcy, a future that looms in early 2021 if the

transaction is not approved.

[160] Many of the RVO cases cited above involve a sale of an ongoing business
with a purchaser. The-RVO siructure was crafted to allow those businesses to
continue through the debfor company, since it was that corporate vehicle who owned
the valuable “assets” that could be not transferred. :

[161] AKin to the tax losses, permits and licences that could not be transferred in
those RVO cases, is Quest's ability to confer degrees under its statutory authority
under s. 4(2) of the Sea fo Sky Act, S.B.C. 2002, c. 54 (the "Sea to Sky Actf”). Quest
cannot sell its ability to grant degrees under s. 4(2) of the Sea fo Sky Act. Nor can
any purchaser acquire the right to grant degrees indirectly through a purchase of the
shares in Quest. Pursuant to s. 2 of the Sea fo Sky Act, Quest is a corporation
“composed of the members of the board” and no sharehclders exist. Pursuant to s. 1
of the Sea to Sky Act, the “board” means the board of governors of the university.

[162] ltis a critical requirement under the Primacorp transaction that Quest remain
a viable entity to continue its operations and, in particular, continue to grant degrees.
That is a significant component of the Primacorp transaction and the value that
Primacorp is prepared to pay under the transaction reflects that component. in other
words, the stakeholders are recelving a benefit from this transaction by which
Primacorp ensures that Quest continues after exiting these CCAA proceedings.

[163] At para. 38, the court in Nemaska Lithium asked:

... whose Interest is being served by the proposed appeal? What would be
the true impact of the Cantore vote on the RVO transaction if it were made
subject to prior approval on the part of the creditors as he suggests?

[164] | acknowledge the negative consequences that arise particularly for Southern
Star if the Primacorp fransaction is approved, although there is significant

uncertainty about the extent of any loss that may be suffered. Dana's unsecured
claim has little, If any value, outside of the benefits of the Primacorp transaction.
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[165] In that light, | would ask Southern Star and Dana a similar question to that of
the QCCA—to what end is your veto if Quest's Plan is put presented for creditor

approval?

[166] Both creditors potentially hold the sword of Damocles over the head of the
significant broad stakeholder group who stand to benefit from the Primacorp
transaction, Recently, Southern Star has secured further benefits by the withdrawal
of two of the Disclaimers. Both objecting creditors have nothing to lose at this point
in this dangerous game of chicken with Primacorp, with only the oversight of this
Court to oversee thls strategy. By any stretch, no one is blinking at this point, white

significant other interests hang in the balance.

[167] The Monitor's comments in its Fifth Report as to the jeopardy to those other

interests are apt:

215 The Monitor has considered the competing interests of Southern Star
and the interests of Quest’s other stakeholders. In the Monitor’s view, the
Primacorp Transaction should not be jeopardized by the lack of agreement
between Southern Star and Primacorp. Southern Star can mitigate its
financlal hardship by entering into an agreement with Primacorp for use of
some or alt of the residences. By contrast, Quest's other stakeholders have
no ability to mitigate their potential losses in the event that the Primacorp
Transaction does not close. They are reliant on the completion of the
Primacorp Transaction or face significant losses themselves shouid it not
completea.

[168] In my view, in the vein of the Court's discussion in Calfidus, these are unique
and exceptional circumstances where the Court may grant the relief by allowing
Quest to employ the RVO structure within the context of this sale transaction.

[169] Southern Star and Dana seek to effectively block the only reasonable
outcome here by insisting that they must approve of Quest’s Plan in conjunction with
the sale. However, creditor approval of a sale is not required under s. 36 of the
CCAA.

[170] The granting of the RVO in these circumstances is in accordance with the
remedial purposes of the CCAA. To use the words of Dr. Sarra, quoted above in
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Calfidus, 1 conclude that Southern Star and Dana are working actively against the
goals of the CCAA by their opposition to the RVO.

[171] 1 do not cansider that an RYO structure would be generally employed or
approved in a CCAA restructuring to simply rid a debtor of a recalcitrant creditor who
may seek to exert leverage through its vote on a plan while furthering its own
interests. Clearly, every situation must be considered based on its own facts;
different circumstances may dictate different results. A debtor should not seek an
RVO structure simply to expedite their desired result without regard to the remedial
objectives of the CCAA.

[172] Here, in these complex and unique circumstances, | conclude that it is
appropriate to exercise my discretion to allow the RVO structure. Quest seeks this
relief in good faith and while acting with due diligence to promote the best outcome
for all stakeholders. | have considered the balance between the competing interests
at play. This transaction is unquestionably the fairest and most reasonable means by
which the greatest benefit can be achieved for the overall stakeholder group, a

group that includes Southern Star and Dana.

[173] The structure aiso allows Quest to continue ifs operations in partnership with
Primacorp, a result that will avoid the devastating social and economic
consequences that will be visited upon the stakeholders if this transaction is not
approved. Ironically, the continuation of Quest’s operations will also benefit Southern
Star in the future through the continued payment of rent for two of the Residences.
Other potential benefits may also arise if Southern Star and Quest are later able to

come to terms once the pandemic has receded and students return to campus.

THE PRIMACORP TRANSACTION

[174] Quest applies for the granting of the RVO in favour of Primacorp pursuant to
s. 36(1) of the CCAA.
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[175] Section 36(1) of the CCAA allows the court to authorize the sale of a debtor
company's assets out of the ordinary course of business. Section 36(3) of the CCAA

lists the relevant non-exhaustive factors fo be considered:

(a)  whether the process leading to the proposed sale or disposition was
reascnable in the circumstances;

{b) whether the monitor approved the process leading to the proposed
sale or disposltion;

(c)  whether the monitor filed with the court a report stating that in their
opinion the sale or disposition would be more beneficlal to the
creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(s) the effects of the proposed sale or disposttion on the creditors and
other Interested parties; and

(f) whether the consideration to be received for the assets is reasonable
and fair, taking into account their market value.

[176] The well-known considerations identified in Royal Bank v. Soundair Corp.
(1991), 4 O.R. (3d) 1 at 6 (C.A.} are consistent with and overlap many of the s. 36(3)
factors: see Veris Gold Corp. (Re), 2015 BCSC 1204 at para. 25, refering to various
authorities such as Canwest Publishing Inc. (Re), 2010 ONSC 2870 at para. 13.
Those considerations include: (i) whether the party conducting the sale made
sufficient efforts o obtain the best price and did not act improvidently; (ii) the
interests of all parties; (jii) the efficacy and integrity of the process by which offers

were obtained; and, (iv) whether there has been any unfaimess in the sales process.

[177] More generally, in analyzing whether a fransaction should be approved,
taking into consideration the s. 36(3) and Soundair factors, a court is fo consider the
transaction as a whole and decide whether or not the sale is appropriate, fair and

reasonable: Veris Gold at para, 23.

[178] 1conclude that the s. 36(3) and Soundair factors all favour approving the
Primacorp fransaction and granting the RVO. Specifically:

a) The process leading to the Primacorp fransaction has been lengthy

and exhaustive. The Monitor has overseen that entire process;
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b)

d)

h)

Quest ‘s Restructuring committee and its Board of Governors have
sought and obtained professional advice throughout the CCAA process
toward finding a suitable academic partner and/or a

purchaser/developer for Quest’s lands;

No stakeholder objects to the proposition that the sales process was

conducted in an appropriate, fair and reasonable manner;

The Primacorp fransaction will see the repayment of Quest's secured
creditors, now totalling approximately $42.2 million in what has been
an increasingly pressurized environment to do so after long standing

defaults;

Since August 7, 2020, the Interim Lender and VF, Quest's major
secured creditors, have been kept apprised of developments. They
both support the Primacorp transaction. In addition, other secured
creditors have been Involved throughout these proceedings and

support the transaction;

There has been significant community and stakeholder involvement

throughout the sales process;

The Primacorp transaction will ensure that Quest continues as a going
concern, by continuing operations as a post-secondary institution in
Squamish, This will result in continuing benefits to the broad
stakeholder group. This includes faculty, staff, students, secured and

unsecured creditors, suppliers, landlords and the community generally;

The broader stakeholder interests must be balanced against those who
will be negatively affected by the transaction, such as Southern Star
under the Disclaimers, although no viable offer has emerged that does

not include the Disclaimers;
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p)

Quest’s Board of Governors have exercised their business judgment
and determined that the Primacorp transaction is the best option to

fulfil the goals of Quest's restructuring;
The Primacorp fransaction will fund a Plan for unsecured creditors;

The Primacorp transaction provides Quest with significant benefits in
terms of its future operations. These include the $20 million working
capital facility and Primacorp support for Quest’'s marketing, recruiting
and operations to allow it fo continue as a post-secondary institution

into the future;

No other or better offer or proposal has emerged that can be

considered superior to the Primacorp fransaction;

The Monitor is satisfied that the consideration to be received from
Primacorp is reasonable and fair, taking into account the market vaiue
of the assets and the other unique factors of these proceedings;

The Monitor is of the view that this {ransaction will yield a greater
benefit to the stakeholdars than might be achieved in a liquidation or

bankruptcy;

Any delay of approval is likely to lead to ruinous consequences after
December 2020, when Quest will be out of funds and the Interim
Lender will be in a position to commence a receivership and liquidation

of Quest’s assels; and

Simply, Quest has run out of time to find a restructuring solution and
the Primacorp transaction presently stands as the only viable option to
avoid the devastating social and economic consequences to its

stakeholders if a liquidation results.
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CONCLUSIONS

[179] |grantthe RVO as sought by Quest, and as supported by the Monitor.

[180] The Primacorp transaction is the best option available that maximizes
recovery for Quest’s creditors and preserves Quest’s university operations, Allowing
Quest to continue as a university will benefit all stakeholders, including Quest’s
current and former employees, current and future students of Quest and the
community generally. The RVO structure is an appropriate means to accomplish this

result in these unique and exceptional circumstances.

“Fitzpatrick J.”
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MeEwen J.:

1 The Applicanis (collectively the “Just Energy Entities”) bring a motion seeking approval of a going-concern sale
transaction (the “Transaction™) for their business, They seek to implement the Transaction through a proposed draft reverse
vesting order (the “RVO”) and other related relief.

2 The Just Energy Entities provided the court with two draft orders in furtherance of their position. The first is the RVO
for the Transaction. The second is an order (the “Monitor’s Order™) giving FTi Consulting Canada Inc. (the *Monitor’)
enhanced powers to implement the RVO and other relfated relict] including a stay extension, approval of the Monitor’s reports
and fees and a sealing order.

3 I granted the two orders with reascns to follow. [ am now providing those reasons.

BACKGROUND

4 Just Energy Group Inc. ("Just Energy™) and its subsidiaries collectively form the Just IEnergy Entities. Just Energy is
primarily a holding company that operates subsidiaries in Canada and the U.S.

5 Just Energy is incorporated under theCanada Business Corporations Act, R.S.C. 1985, ¢. C—44 (“CBCA”} . It maintains
dual headquarters in Ontario and Texas, Just Energy’s shares are listed ot the Toronto Stock Exchange and the New York
Stock Exchange,

6 The Just Energy Entilies are a retail energy provider. Their principal line of business consists of purchasing retail energy
and natural gas commodities from large energy suppliers and reselling them to residential and commercial customers, The
Just Energy Entities service over 950,000 residential and commercial customers across Canada and the U.S. and employ over
1,000 employees.

7 The Just Energy Entities” business is highly regulated, This is because of its nature. The business depends on many
licenses, authorizations and permits across multipie jurisdictions in both Canada and the U.8. Without these approvals the
Just Energy Entities cannot market or sell energy to its customers.

8 On March 9, 2022, the Just Energy Entities obtained protection under the Companies’ Creditors Arrangement
Act,R.8.C. 1985, ¢.C-36 (the “CCAA™) pursuant to anlnitial Order under the CCAA.

9 The Just Energy Entities were forced to file for protection under the CCAA4 after an extreme winter storm in Texas. The
February 2021 storm, together with Texas regulators’ response to the storm, posed a significant liguidity challenge that
precipitated the filing. In or about the time of the filing, the Just Energy Entities held an aggregate book value of
approximately CDN $1.069 billion, with an aggregate book value of liabilities around CDN $1.28 biilion.

10 There is a complicated array of secured creditors, Insofar as the Transaction is concerned, the Pacific Investment
Management Company LLC ("PIMCO™) manages a number of funds which comprise a portion of the secured creditors
and/or the DIP Lenders. These entities constitute the purchaser in the Transaction {the “Purchaser’),



{1 There are alsc several other secured creditors, including the Credit Facility Lenders and secured suppliers. They have
reached an agreement with the Just Energy Enlities and the Purchaser with respect to the Transaction.

12 In September 2021, this court granted aClaims Process Order o establish a process te determine the nature, quantum
and validity of the claims against the Just Energy Entilies.

13 In May 2022, the Just Energy Entities brought a motion {the “Mecetings Order Motion™) seeking, amongst other things,
authorization to hold a creditors’ meeting to vote on their proposed Plan of Compromise and Arrangement,

14 Some unsecured litigation claimants opposed the Meetings Order Motien: primarily, two uncertified U.S. class actions
{together the “U,S. Class Actions™), a certified Ontario class action (the “Omarali Class Action™) and plaintiffs in four actions
brought in Texas by approximately 250 claimants (the “Mass Tort Claims™).

15 Following my June 10, 2022 Endorsement, the Plan Sponsor — that consisted of the DIP Lenders, one of their
affiliates and other stakeholders — withdrew their support for the proposed Plan of Compromise and Arrangement.

16 Thereafter, the Just Energy Entities, the Plan Sponsor and other supporting stakeholders pivoted to implementing a
sales and mvestment solicitation process (the “SISP”) i accordance with the new Support Agreement dated August 4, 2022
(the “SISP Support Agreement™), The SISP inciuded a stalking-herse bid by the Purchaser.

17 On August 18, 2022, I granted an order (the “SISP Approval Order”) that, amongst other things, approved the SISP
and SISP Support Agreement with modest modifications.

18  The SISP was conducted over a 10-week period, Tt was conducted in accordance with the SISP Approval Order and
was well-publicized. The Just Energy Entities negotiated non-disclosure agreements with potential bidders, facilitated access
to the data room for those parties, responded to numerous due diligence requests and offered management presentation
meetings. Four written notices of intention to bid ("NOIs™) were reccived. Ultimately, however, no bids were received;
therefore, the Transaction was declared the successful bid, subject to court approval,

19 It bears noting that, in addition to the SISP, the business of the Just Energy Entities was broadly and extensively
marketed over the past approximately three years. No meaningful proposals were ever received.

20 Also, at the time of the SISP ApprovalOrder, the just Energy Entities had been negotiating with their key stakeholders
for roughly 1.5 years.

21 Further, 1.8, Class Actions were involved in the SISP but ultimately did not file a NOI or engage in further
discussions with the Just Energy Entities in the SISP.

22 The value that the Purchaser is paying for the Just Energy Entities is approximately U.S. $444 million plus the
assumption of several liabilities, all of which provides recovery for the approximately CDN §1 billion in secured claims.

23 Last, all equity interests of Just Energy and Just Energy (U.8.) Corp. ("JEUS") that exist prior to the proposed
implementation of the RVO will be deemed to be terminated, cancelled or redeemed following the closing. The Purchaser
will own ali the issued and outstanding shares of JEUS. In turn, JEUS will own all of the issued and outstanding shares of
Just Energy and the other acquired entities. The Just Energy Entities will continue to conirol their cwn assets, other than the
exciuded assets, and will remain liable for their respective assumed liabilities.

THE ISSUES

24 There are two issues on this motion;
« whether the Transaction should be approved, including the RVO and related relief; and

« whether the Monitor should receive the enhanced powers requested in the Monitor’s Order with respect to the

|



implementation of the RVO and the related relief, including the stay extension, approval of the Monitor’s reports and
fees and a sealing order.

25 The secured creditors consent to the relief sought. Neither the U.S. Class Actions, the Omarali Class Actien nor the
Mass Tort Claims opposed the relief sought. The only oppesition comes from Mr, Ganesh Yadav, a shargholder, and M.
Mohammad Jaafari, a former employes of Just Energy who is pursuing a claim in the Tokyo District Court of Japan alleging
wrongful termination.

26 T will first deal with the issues surrounding the RVO and the Menitor’s Order. Thereafler | will outline the two specific
claims of Mr. Yadav and Mr, Jaafari and explain why 1 do not believe their claims affect the relief sought by the Just Energy
Entities.

REVERSE VESTING ORDERS

27 A reverse vesting order generally involves a scries of steps, whereby:
(a) the purchaser becomes the sole sharcholder of the debtor company;
(b} the debtor company retains its assets, including key contracts and permits; and

(c) the liabilities not asswmed by the purchaser are vested out and transferred, together with any excluded assets, into a

newly incorporated entity or entities.'
The assets and liabilities are vested oul in the separate entity or entities (which arc referred to in the RVO as “Residual Cos.”)
which may then be addressed through a bankruptey or similar process. The reverse vesting order is therefore contrasted with
a traditional vesting order in which the assets of 2 deblor company that the purchaser acquires arc vested in the purchaser free
and clear of any encumbrances or claims, other than those assumed by the purchaser, as contemplated by s. 36(4) of the
CCAA. The purchase price stands in place of the assets and is available lo satisfy creditor claims, in whole or in part, in
accordance with their pre-existing priority.

Tite Law relating to Reverse Vesting Orders

28  Ibegin my analysis with a general review of the law,

29 The jurisdiction to approve a transaction through a reverse vesting order is found in s, [l of the CCAA. Section 11
gives this court bread powers to make orders that it sees fit, subject to the restrictions set out in the statute. There is no
provision in the CCA4A that prohibits a reverse vesting order structure: see QuestUniversity (Re), 2020 BCSC 1883, al para.
157.

30 Some courts have also held that s. 3661 the CCAA confers jurisdiction. Section 36 contemplates court approval for the
sate of a debtor company’s assets out of the ordinary course of business: see Black Rock Metals Inc.; Quest University (Re),
at para. 40,

31 In any event, it is settled law that courts have jurisdiction to approve a transaction involving a reverse vesting ovder.
Morteover, courts agree that the factors set out in s. 36{3) of the CCAA should also be considered on a motion to approve a
sale, including one involving a reverse vesting order. Section 36(3) stipulates that the court is to consider, among other
things,

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;

{(b) whether the monitor approved the process feading to the proposed sale or disposition;

{c) whether the monitor fited with the court a report stating that in their opinion the sale or disposition would be more
beneficial to the creditors than a sale or disposition under a bankruptey;



{d) the extent to which the creditors were consuited;
(&) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their market value.

32 In Harte Gold Corp, (Re),2022 ONSC 653, Penny J. held that the 5. 36(3) criteria largely correspond to the principles
articulated in Royal Bank of Canada v. Soundair Corp(1991), 4 O.R. (3d) I (C.A) for the approval of the sale of assets in an
insolvency. They are as follows:

« whether sufficient effort has been made to obtain the best price and that the debtor has not acted improvidently;

+ the interests of all parties;

» the efficacy and integrity of the process by which offers have been obtained; and

+ whether there has been unfairness ir the working out of the process.
33 Reverse vesting orders are relatively new structures. | agree that reverse vesting orders should not be the “norm™ and
that a court should carefully consider whether a reverse vesting order is warranted in the circumstances: see Harte Gold
Corp. (Re) , at para. 38; Black Rock Metals Inc., at para, 99. That said, reverse vesting orders have been deemed appropriate

in a number of cases: see Quest University (Re) , at para. 168, Harte Gold Corp. (Re) , at para. 77 and Black Rock Metals
Inc., atpara. 114,

34  The aforementioned cases approved reverse vesting orders in circumstances where:

« The debtor operated in a highly-regulated envirenment in which its existing permits, licenses or other rights were
difficult or impossible to reassign to a purchaser.

» The debtor is a party to certain key agreements that would be similarly difficult or impossible to assign fo a purchaser,

+ Where maintaining the existing legal entities would preserve certain tax attributes that would otherwise be lost in a
traditional vesting order transaction.

35  Given the supporting jurisprudence, | will now discuss why the RVO should be granted and why the Transaction
should be approved.

The RVO should be granted

36  The Just Energy Entities’ business, as noted, is highly regulated and depends almost entirely on a substantial number
of licenses, authorizations and permits in multiple jurisdictions in Canada and the U.S.

37  As set cut in the affidavit of M. Michael Carter, the Chief Financial Officer to the Just Energy Entities (at para. 57),
the value of the Just Energy Entities’ business arises predominantly from the gross margin in their customer contracts. The
business is wholly dependent on the Just Energy Entities holding several non-transferable licenses and authorizations that
permit their operation in Canada and the U.S. and in their agreements with over 100 public ufilities, which allow the Just
Energy Entities to provide natural gas and electricity in certain markets o their custemers,

38  Currently the Just Energy Entities hold at least:

» Seventeen separate licenses and authorizations in five provinces in Canada which allows them toc market natural gas
and electricity in the applicable provincial markets, eight of which are non-transferrable and non-assignable, with the



remaining nine enly assignable with leave of the regulator,

+ Five separate import and export orders issued by the Canadian Energy Regulator ("CER™), all of which are
non-transferrable and nen-assignable.

» Three separate registrations with the Alberta Electricity Systom Operator (the “AESO™) in Alberta and with the
Independent Electricity System Operator ("IESO”) in Ontario, afl of which are either non-transferrable or only
assignable with leave,

» Six licenses in Nevada and New Jersey to allow them to market natural gas and/or electricity in the applicable states,
all of which are non-transferrable.

+ Twenty-five licenses in Connecticut, Delaware, Maine, Maryland, Chic, Pennsylvania and Virginia to allow them to
market natural gas and/or electricity in the appliceble states, all of which may only be transferred with the prior
authorization of the applicable regulator in each jurisdiction,

s+ Bighteen electricity andfor natural gas provider licenses or authorizations in California, Illinois, Massachusetls,
Michigan, and New York, where no process for transferring the licenses or authorizations is prescribed in the applicable
stafutes.

» Five retail electricity provider certifications in Texas which may only be transferred with the authorization of the
Public Utility Commission of Texas ("PUCT™).

» Three separate export authorizations issued by the Department of Energy ("DOE”) in the U.S,, all of which may only
be transferred with the prior authorization of the DOE’s assistant secretary.

+ Seven separate market-based authorizations issued by the Federal Energy Regulatory Commission ("FERC”) in the
U.S. which may only be transferred with the prior authorization of FERC.

39 As further deposed by Mr. Carter, all the provincial, state, market participation, export and import orders, licenses and
authorizations held by the Just Energy Entities are either non-transferrable, capable of transfer onrly with the approval of the
applicabie regulator, or provide for no clear reguiatory process for the transfer of such authorizations.

40 On Mr. Carter’s analysis, the RVO would not hamper the existing licenses, authorizations, orders and agreements. As
such, he deposes that the RVO structure is the only feasible structure for the Transaction {at para. 39). Any other structure
would risk exposing most of the 85 licenses upon which the Just Energy Entities’ business is founded. Mr. Carter also
deposes {(at para, 75) that if a traditional vesting order was granted, the Purchaser weuld be required fo participate in a
separate regulatory process in five Canadian provinces, 15 U8, states and with federal agencies in both Canada and the U.S.
to try and obtain transfers of the 89 lcenses, authorizations and certifications or the issuance ol new licenses, authorizations
and certifications. This risk and uncertainty would affect the value of a sale to any other purchaser. For this reason, the
benefit of the RVO is ciear: it preserves the necessary approvals to conduct business.

41 Additicnally, Mr. Carter (at para. 60) deposes that the Just Energy Entities are party to a myriad of hedging
transactions. This includes hedge transactions with commodity suppliers to minimize commoedity and volume risk, foreign
exchange hedge transactions and hedges for renewal energy credits, many of which are fundamental fo the Just Energy
Entities’ ability to effectively operate their business and non-transferrable. Moreover, any U.S. tax attributes resident in the
Just Energy Entities would generally be unable to be utilized in the go-forward business where the Transaction structure has a
traditional asset sale vesting otder.

42 No stakeholder disputes Mr. Carter’s evidence. More specifically, no stakehelder disputes the imporance of
maintaining the 89 current licenses, authorizations and certifications listed above. And, no stakeholder disputes the fact that
under a traditional asset sale and approval and vesting order structure, a purchaser would have to apply to the various
agencies and regulators for transfers of the aforementioned licenses, etc.

43 1 agree with the Just Energy Entities, who are supported by the Monitor. Given the above, the RVO sought is the only



way to achieve the preservation of the licenses, authorizations and certifications necessary for the ongoing business
operations of the ITust Energy Entities. This inciudes transferring the excluded assets into the two Residual Cos., one in
Canada and one in the U.S. as is typically the case in reveise vesting orders.

44 The fact that the Just Energy Entities has been operating for approximately 19 months since the CCAA filing is critical.
As noted by Penny I. in Harte Gold Corp. (Re) , at para. 72, time is not on the side of a debtor company facing financial
challenges. [ agree.

45 For all the reasons above, 1 am satisfied that the RVO is appropriate.
46 1 now turn to the 5. 36(3) factors.
The Transaction is fair and reasonable

The process leading to the proposed sale was reasonable

47 The Transaction was developed by the Just Energy Entities in consultation with the Monitor and its financial advisor,
Mr. Mark Caiger, the Managing Director, Mergers & Acquisitions at BMO Nesbitt Burns Inc,, as well as the Purchaser and
other secured lenders. As noted, the SISP was approved by this court and thereafter conducted as per the provisions of the
SISP Approval Order. As set out in Mr. Carter’s affidavit, the SISP was undertaken in accordance with the SISP Approval
Order in two stages.

48  The overview of the SiSP structure is well described in Mr, Caiger’s October 19, 2022 affidavit. Amongst other things,
in the first stage, the Just Energy Entities and Mr. Caiger prepared a list of potential bidders, established & data roem and
published a press release announcing the SISP. Mr. Caiger contacted 41 potential bidders, non-disclosure agreements were
negotiated and four NOIs were received.

49 The process then moved into the second stage. The Just Energy Entities prepared a form of transaction agreement that
included a form of approval and RVO for completion by bidders as part of receiving submissions of a qualified bid. Three of
the four second stage participants eventually indicated that they were not going to proceed. The remaining party did not
submit a bid. It advised the Monitor that it saw no value beyond the stalking-horse bid.

50 The Transaction before this court is therefore the anly going-concern Transaction availalsle to the Just Energy Entities.
[ am satisfied in the circumstances (hat the market was thorcughly canvassed and, as noted, in addition to the SISP, the
business of the Just Energy Entities has been marketed broadly and extensively for approximately three years, The U.5, Class
Actions previously indicated that they may advance their own restructuring plan for consideration and voting by the Just
Energy Entities creditors. During this process, they were allowed full participation but ultimately did not file 2 NOI or further
engage in the SISP process.

The Monitor has approved the process

51  As noted, the Monftor approved the process that lead to the Transaction. The Monitor concluded that the RV is the
only efficient means to ensure that all the licenses, authorizations and agreements remain in place. The Monitor is also of the
view that any potential prejudice to the individual creditors is far outweighed by the overall benefit of the Transaction.
Importantly, the Monitor alse believes that the RVO represents the only viable alternative to implement the Transaction for
the benefit of the Just Energy Entities’ stakeholders.

The Transaction is more beneficial to the creditors than a sale or disposition in bankruptcy
52 The Monitor assisted the Just Energy Entities in preparing a liquidation analysis when the Just Energy Entities were

pursuing approval of the Plan of Compromise and Arrangement. The analysis has been updated. The Monitor and the Just
Energy Entities concluded, on the basis of the updated liquidation analysis, that not only would a liquidation produce no

H



recovery for unsecured creditors, but it would result in a shortfall to secured creditors. This, of course, would be less
beneficial than closing the Transaction.

The creditors were consulted

53 As noted in this endorsement, extensive censultation was undertaken both with the secured creditors, the U.S, Class
Actions, the Omarali Class Action and the Mass Tort Claims. There is no suggestion in the record that any creditors were
ignored or overlocked.

The effect of the Transaction on creditors and ather interested pariies

54 Tam of the belief that the RVQ is the only viable option for a going-concern exit from the CCAA proceedings.

35  No other cffers have been cobtained, not only during the SISP but alse in the past three years when the Just Energy
Entities’ business was being broadly and extensively marketed. No other plan or proposal has been put forward.

56  The Transaction, in my view, provides a number of positive benefits, including:
» preserving the going-concern value of the business for the benefit of stakeholders;

» maintaining the Just Energy Entities’ relationships with the majority of its commodity suppliers, venders, trade
credifors and other counter-parties;

« providing for the continued operation of the Just Energy Entities across Canada and the U.S;

;
« continuing to supply uninterrupted energy to the Just Energies Entities approximalely 950,000 customers,
» preserving the ongeing employment of most of the more than 1,000 employees of the Just Energy Entities;
s maintaining the aforementioned regulatory and ficensing relationships across Canada and the 11.5;
« satisfying or assuming in full all secured claims and priority payables;
» preserving U.S. tax attributes and tax pools; and

+ permitting the Just Energy Entities to exit these proceedings with a significantly deleveraged balance sheet and a U.S.
$250 million new credit facility bringing an end to the CCA44 proceedings aside from the limited matters related fo the
Residual Cos.

57  As discussed, the Transaction does not provide any recovery for unsecured creditors or shareholders. 1 accept the
submissions of the Just Energy Entities, however, that this s not a result of the RVO structure. Rather, this reflects the fact
that the Just Energy Entities’ value, as tested through the market through the SISP and through previous marketing attempts
over three vears, is not high encugh Lo generate value for the unsecured creditors and shareholders. This was alsc the
situation in Black Rock Metals Inc. (see paras. 109, 120). 1 agree with the comments in Black Rock Metals Inc. wherein Chief
Justice Paquette stated that the unsecured crediters and sharcholders are therefore not in a worse position with the reverse
vesting ordet than they would have been under a traditional asset sale. Either way, they have no economic interest because
the purchase price would not generate any value for the unsecured creditors and shareholders,

58  There is no other viabie optien being presented te this court. Further, it bears noting that the shareholders’ interests
amount to claims in equity. As noted in Harte Gold Corp. (Re) , at para. 64, shareholders have no economic interest in an
inselvent enterprise and therefore they are not entitled to a vote in any plan. The portion of the order requested relating to the
cancellation of the existing shares is, therefore, justified in the circumstances.



59  The consideration to be reccived for the assets is fair and reasonable. The Just Energy Entilics’ business was
extensively marketed both prior to and during the CCAA. There have been no effers, except that put forth by the Purchaser,
Therefore, [ accept that the consideration is fair and reasonable.

60  While it is unfortunate that there is no recovery for unsecured creditors or shareholders, this s a function of the
market. In this regard, it is noteworthy that PIMCO holds over U.S, $250 million in unsecured debt that it will not recover.

61  There is also evidence above that the purchaser is paying more than the Just Energy Entities would be worth in a
bankruptcy. Furthermore, the Monitor is satisfied that the consideration is fair in the circumstances.

Other considerations

62  Based on the foregoing analysis of the s. 36(3) provisions, | am also satisfied that the criteria set out above in Soundair
have been met: there has been a sufficient effort to obtain the best price; the debtor has not acted improvidently; the interests
of the parties have been properly considered; the process has been carfed out with efficacy and integrity; and there is no
unfairness in the circumstances.

63 The Transaction wili provide for a fair and reasonable resclution of the Just Encrgy Entities” insolvency and obtain the
best value for its assets, in sum, employment is preserved for most employees and energy will continued to be provided for
approximately 950,000 customers,

Related relief

64  With respect to the shareholdings in the Just Energy Entities, it is reasonable to cancel the existing shares and issue
new common shares to the Purchaser via JEUS. Similar approaches have been used in other reverse vesting order
transactions. see Black Rock Metals Inc., al para. 122; Harte Gold Corp. (Re) , at paras. 59-64. Since the existing
shareholders have no economic interest in the company, there is no entitlement to recovery unless all creditors are paid in
full: CanwestGlobal Communications Corp. (Re), 2010 ONSC 4209, 70 C.B.R. (5th) 1.

65  The CBCA provides that the share conditions of a CBCA corporation under CCAA protection can be changed by
articles of reorganization. Section 191{1) of the CBCA recognizes that a “reorganization” includes a court order made under
any Act of Parliament that affects the rights among the corporation, its shareholders and other creditors {see s. 191(1)c)).
This includes the CCAA: see Camwest, at para. 34; Black Rock Metals Inc., at para. 122; Harte Gold Corp. (Re) | at para. 61
{dealing with the equivalent provisien of Ontario’s Business Corporations Act, R.8.0. 1990, ¢.B.16, (OBCAY).

66  Pursvant to ss. 173, 176(1Xb) and191(2) of the CBCA , courts have accepted that, under a CCAA proceeding, they can
approve the cancellation of outstanding shares as pait of a corporate rcorganization that gives effect to a CCAA restructuring
transaction and that the shareholders are not entitled to vote: see Harre Gold Corp. (Re), at para. 62; Black Rock Metals Inc.,
at para. 122; Canwest, at para. 34.

67  There are also a number of other orders requested in the RVO that | have approved. 1 will briefly deal with the
noteworthy ones below, as follows:

s It is appropriate that the RVO provides that ail former employces of the Just Energy Entities be transferred to the
Canadian Residual Cos. This will assist these former employees in relation to their entittements under the Wage Earner
Protection Program Act,S.C. 2005, ¢.47, s.1. Similar relief was granted in Quest University (Re), which also involved a
reverse vesting order,

+ The releases sought are proportional in scope and consistent with releases granted in other similar CCA4M4 proceedings.
[ have anatyzed the factors set out by Penny 1. in Harte Gold Corp. (Re) , at paras. §1-86. As in that case, the releases
are raticnally connected to the purposes of the restructuring; the releasees contributed fo the restructuring; the releases
are not overly broad; the releases will enhance the certainty and finality of the Transaction; the releases benefit the Jjust
Energy Entities, its creditors and other stakeholders by reducing the potentiai for the released parties to seek



indemnification; and all creditors on the service list were made aware of the releases sought and the nature and effect of
the release,

» The specific relief in the RVO concerning the ongoing litigation with the Electric Reliability Council ol Texas Inc.
C’ERCOT™} is fair and reasonable. The wording was negotiated with ERCOT and preserves the Just Energy Entities’
and ERCOT’s rights in the ongoing litipation between them as set out para, 11,

+ Similarly, the paragraphs of the RVO concerning the Omarali Class Aclion are fair and reasonable and have been
negotiated with the Omarali Class Action solicitors and are not prejudicial to the insurers noted therein.

+ All remaining ancillary relief is fair and reasonable, T have simply touched upon the most significant ancillary relief
above.

THE MONITOR’S ORDER

68  Asoutiined, I granted the Monitor’sOrder,

69 Tirst, it is necessary that the Moniter carry on in order to implement the steps required with respect to the Residual
Cos. in Canada and the U.8. and to implement the provisions of the RVO,

70 Second, the stay extension to January 31, 2023 is also necessary given the steps that must be undertaken,
71 1 have reviewed the activities of the Monitor’s reports and fees and they are fair and reasonable.

72 Last, I agree that a sealing order should be issued with respect to confidential Exhibit “F” of Mr. Caiger’s affidavit.
Exhibit “F” is comprised of the four NOIs received by the Just Energy Entities. The NOIs contain cenfidential, commercially
sensitive information regarding the identitics of the four participants and their respeclive corporate, operational and financial
information disclosed in support of the requirement of each NOL Additionally, the NOIs contain confidential and
cammercially sensitive information regarding the scope and subject matter of cach proposed bid. Dissemination of this
information at this time, would pose a legitimate risk to the commercial interests of the SISP participants and the Just Energy
Entities and their stakehelders should the Transaction fail te close. Thus, the public’s interest in maintaining the
confidentiality of this commercially sensitive information creates an important cemmercial interest. Accordingly, 1 am
satisfied that the test set out in Sierra Club of Canadav. Canada (Minister of Finance), 2002 SCC 41, [2002] 2 S.C.R. 522, at
para.53, as recast in Sherman Estate v. Donovan, 2021 8CC 25, 458 D.L.R.(4th) 361, at para. 38, has been met. The sealing
order is being made on an interim basis pending further order of the court.

CLAIMS OF BP ENERGY COMPANY

73 At the request of the Just Energy Enlities and the BP Energy Company, T will now turn lo agreed-upon terms as
between the Just Energy Entities and the BP Energy Company.

74 The Just Energy Entities and BP Energy Company and certain of its affiliates (collectively “BP”) and the Just Energy
Entities have reached an agreement, which is not opposed by any other stakeholders, that BP, being beneficiaries of the
Priority Commodity/ISO Charge in these proceedings, are not epposing this motion on the basis that the New Intercreditor
Agreement will be on terms consistent with those set forth in the term sheet included in Exhibit “T” to the Affidavit of Mr.
Carter sworn August 4, 2022 (the “ICA Term Sheet™).

75 To the extent that the terms of the New Intercreditor Agreement are inconsistent with the [CA Term Sheet or contain
material changes to the current Intercreditor Agreement that are not specifically set forth in the ICA Term Shect, BP is
reserving its rights to return to this Court to (a) oppose the future release of the Priority Commedity/ISO Charge
contemplated by the Reverse Vesting Order and (b) take such action as it reasonably deems necessary to assure its future
extensions and credit and accommodations are terminated.



76 1 have reviewed this agreement with counsel and find it to be fair and reasonable in the circumstances of the
Transaction.

THE OPPOSING STAKEHOLDERS
77  As noted, two stakeholders rajsed objections to the erders sought by the Just Energy Entities. T will deal with cach in
turn.

Ganesh Yaday

78 Mr. Yadav is a shareholder,

79  Mr. Yadav did not file any affidavit evidence or any other evidence in a proper form. Rather, he filed what he
described as a “motion record” in which he attached various documents relating to the Just Energy Entities’ financial
performances and outlined his objections.

80  Essentially, he submits that the Just Energy Entities have significant liquidity, far in excess of the stalking-horse bid
and the calculations performed by the Just Energy Entities and the Monitor, He primarily submits that the Just Energy
Entities have significant future equity in its hedges, that energy prices are increasing and that the hedges are placed at very
attractive prices. To support this argument, he relies upon the Just Energy Entities” 2022 anpual report describing the
derivative insttuments. Mr. Yadav stresses that there are significant cash flows and that the future value of the Just Energy
Entities is very promising.

81 The difficulty with Mr. Yadav’s submissions, however, is the fact that there is no evidentiary basis for these
submissions other than a loose connection of documents that, in and of themselves, do not support his argument.

82  More impertantly, the Just Energy Entities” business was marketed for over three years and was widely canvassed
during the SISP. During this entire time period there has not been a single offer in excess of the stalking-horse offer, Further,
Mr. Yadav's submissions concerning value run contrary to the Just Energy Entities and the Monitor’s valuation of the
company and are unsupported by any other stakeholder.

83 Based on the foregoing, there is no cogent evidence in the record to support Mr. Yadav’s submissions, nor has he
adduced proper evidence to this court by way of affidavit or expert’s report,

84  Asashareholder, he has an equity claim for which there is no recovery in the Transaction.
Mehammad Jaafari
85 Mr. Jaafari alsc did not file any affidavit evidence al this motion. He, too, simply provided a number of documents.?

86 Mr. Jaafari is a former Director and Representative Director of Just Energy Japan Kabushiki Kaisha ("JEJKIK™), a
former subsidiary of Just Energy. JEJKK operated the Just Energy Entities’ businesses in Japan.

87  Mr. Jaafari was terminated from his position in August 2018, allegedly for cause.
88  In November 2018, he commenced litigation in the Tokyo District Court against Just Energy and JEJKIK,

89 In April 2020, the Just Energy Entities sold their Japanese business. Mr. Jaafari submitted a Proof of Claim in the
CCAA proceeding that was disallowed by the Monitor,

90  Mr. laafari apparently has continued his litigation in Tekyo. As noted above, although there is no affidavit evidence,
the documentation that he has filed with this court includes apparent endorsements by the Tokyo District Court which, if



accurate, accept that Mr, Jaafari was an emplioyec of just Energy.

91 Mr. Jaafari submits that as part of the RVO, 1 should order that money be paid in trust until the litigation in Tokyo is
resolved. As 1 understand it, he is seeking a payment of approximately CDN $2 million.

92  The Just Energy Entities submit that Mr. Jaafari’s ongoing litigation is in viclation of the initial Order and that he was
never an employee of Just Energy. Counsel also advises that they recently heard from their former Japanese counsel
{although there is no evidence to support this) that Mr. Jaafari’s action against Just Energy was dismissed.

93  In any event, the Just Energy Entilies submit that, at best, Mr. Jaafari has an unsecured claim that is incapable of
recovery since unsecured creditors are recelving no money as a result of the Transaction, Therefore, even if he is successful,
there is no recovery.,

94 The Monitor, in support of the Just Energy Entities” submissions, confirms that there is no recovery for Mr. Jaafari
even if he is successful, The Monitor further submits that a payment into court or into some sort of trust would constitute a
preference, which is inappropriate where other unsecured creditors are not receiving any money as a resuit of the Transaction,

95  Based on the incomplete record in front of me, there is no meaningful way to determine the status and legitimacy of
M. Jaafari’s claim for wrongful dismissal.

96  In any event, I accept the submissions of the Just Energy Entities, supported by the Monitor, that Mr, Taafari’s claim
constitutes an unsecured claim for which there will be no recovery in the circumstances of this case.

97  Asthe Monitor points out, Jusl Energy no longer has any assets or operations in Japan and no longer owns JEJKIK. The
stay of proceedings does not extend to JEJKK, which is now owned by another corporation. The Monitor submits that M.
Jaafari is free to pursue such claims in Japan without the involvement of the Just Enerpy Eotities. To allow Mr. Jaafari’s
claim to continue against the Just Energy Entities in Japan would require the Just Energy Entities to incur expenses, perhaps
make a payment into court or into trust and would deplete the Just Energy Entities’ estate to the detriment of the other
stakeholders with no foreseeable benefits to Mr. Jaafari.

98 1 therefore accept the Monitor’s submission that this court order that Mr, Jaafari’s claim can be addressed by the Just
Energy Entities, in consultation with the Monitor, in accordance with the terms of the Claims Procedure Order. I am
specifically not making an order that any money be paid into court or into a trust account.

CONCLUSION

99  For the reasons above, the RVO and theMonitor’s Order should be approved. A reverse vesting order is permitted
pursuant to the above provisions of the CC44. Given the nature of the Just Energy Entities® business, the RVO structure is
necessary and appropriate to preserve the going-concern value of the business. The Transaction is the only viable transaction
that has emerged in the 19 months since the CCA4A filing. It is currently the only option for a going-concern exit from the
CCAA proceedings. The Transaction is the product of months of negotiations between the Just Energy Entities’ key
stakeholders as well as a robust court-approved SISP.

100 Overall, the Transaction provides tangible benefits to the Just Energy Entities and their stakeholders. The fact that the
Transaction provides no recovery for the general unsccured creditors or shareholders is a function of the market, not the RVO

structure.

DISPOSITION

101 For the reasons above, 1 grant both the RVO and the Monitor’s Order.

Footnotes



Arrangement relatif & BlackRock Metals lnc., 2022 QCCS 2828, at para, 85, leave to appeal to QCCA refused, 2022 QCCA 1073

Mg, Jaafari continued 1o improperly send documents divectly (o me, after [ signed the two orders, which { have not considered in
preparing these reasons.
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Companies’ Creditors Arrangement Act, R.§.C. 1885, ¢, C-38, 8. 5.1

Canada Federal Statutes
Companies' Creditors Arrangement Act
Part I — Compromises and Arrangements (ss. 4-8)

R.5.C. 1985, c. C-36, . 5.1
§3.1

Currency

‘5.1

5.1(1)Claims against directors — compremise

A compromise or arrangement made in respect of a debtor company may include in its terms provision for the compromise of
claims against directors of the company that aross before the commencemsent of proceedings under this Act and that relate to the
obligatidns of the company whete the directors are by law Liable in their capacity as directors for the payment of such obligations.

"5.1(2)Exception
A provision for the comprosyise of claims apainst direotors may not include claims that

{a) relate to contractual rights of one or more creditors; or

(b) are based on allegations of misrepresentations made by directors to crediters ot of wrongful or oppressive conduct
by directors.

5,1{3;Powers of court
The coutt may declare that a claim agairist directors shall not be compromised if it is satisfied that the compromise would not
be fair and reasonable in the circumstances.

_5.1(4)Resignation or removal of dircctors

Where ail of the directors have resignied or have been removed by the sharcholders without replacement, any person who
manages or supervises the management of the business and affairs of the deblor company shall be deemed to be a director for
the purposes of this section.

Amendment History
1997, c. 12,5 122

Currency
Fedeyal English Statutes reflect amendments current to June 22, 2622
Federal English Regulations Current to Gazstte Vol. 136:12 (June 8, 2022)
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IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GREEN RELIEE INC. {the "Applicant™)

Koehnen JI.
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Massel
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Alex Henderson, for Susan Basmaji

Gavin Finlayson, for Auxley Cannabis Group Inc. and Kolab Project Inc.

Anton Granic, for himself

Rery McGovern, for Steve LeBlanc

Alan Dick, Adrienne Boudreau, for Thornas Saunders

Steven Weisz, Amanda Mclnnis, for Lyn Mary Bravo

Brian Duxbury, for Warren Bravo

Robert Kennaley, Joshua W. Winter, for Henry Schilthuis and Mark Lloyd
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Headnote

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Approval by court — "Fair and
reasonahle”

Applicant was company, that had filed for bankeoptey — Company sought order approving transaction for sale of jts agsets,
under Companies' Creditors Atrangement Act (CCAA) — Stakeholders challenged release that approval was to grant in favour
of releasees, as condition precedent for sale - Company applied for above-noted relief ~— Application granted — Whether
release was condition precedent or not, was not barrier to court approval of release — Absence of relevant plan was similarly
not barrier to release — Claim being released had Jitile to no chance of suceess, so that deprivation of cause of action was not
major issue — Released parties were necessary to restructuring — Claims released were rationaily connected to purpose of
plan — Releasees had contributed to efferis, so that conpany could apply for relief — Release benefitted debtor as well as
ereditors — Creditors had proper notice of release - All of these factors were in favour of approval of release and transaction
— Application judge remained seized of all issues Companies’ Creditors Atrangement Act, R.5.C, 1985, ¢. C-36,5 36 (3).
Bankruptey and insolvency - Companies' Creditors Arrangement Act — Arrangements — Miscellaheous

Applicant was company, that had filed for bankruptey — Company sought order approving transaction for sele of its assets,
under Companies' Creditors Arrangement Act (CCAA) — Stakeholders challenged release thet approval was to grent in favour
of releasees, as condition precedent for sale — Company applied for above-noted relief — Application granted — Relief was



not extended to shareholder, who was not part of negotiation — It was not clear on evidence whether shareholder helped bring
about transaction.
Tahle of Authorities
Cases considered by Keeftnen J.:
Arvangement relatif é Nemaska Lithium inc. (2020), 2020 CarswellQue 10601, 2020 QCCS 3218 (Que. Bltey.) — referred
to
BlueStar Rattery Systems International Corp., Re (2000), 2000 CarswellOnt 4837, [2001] G.8.T.C.2, 10 B.L.R. (3d) 221,
25 C.B.R. (4¢h) 216 (Ont. 8.C.J. [Commercizl List]) — referred to
Lydian International Limited (Re) (2020), 2020 ONSC 4006, 2020 CarswellOnt 9768, 81 CBR. (6th) 218 (Ont. S.C.J.
[Commercial List]) — considered
Royal Bankv, Soundair Corp. (19913, TCB.R. (3d) 1, 83 D.L.R. (4th) 76, 46 0.A.C. 321,4 O.R. (3d) 1, 1991 CarswellOnt
205 (Ont. C.A) — referred to
Target Canada Co., Re (2016}, 2016 ONSC 316, 2016 CarswellOnt 589, 32 CB.R. (6th) 48 (Ont, §.C.1.) — referred to
Statutes considered:
Companies' Creditors Arrangement Act, R.8.C. 1985, c. C-36
Generally — referred to

£ 5.1(1) [en. 1997, ¢. 12, 5. 122] — referted to
8. 5.1(2) [en. 1897, ¢, 12, 5. 122]— referred o
8. 11 — referred fo
5. 36(3) — referred to

Koehnen 1;

1 The Applicant, Green Relief Inc., seeks an order approving a transaction for the sale of its assets in the course of 2
proceeding under theCompanies’ Creditors Amrangement Act, R.8.C. 1985, c. C-36 , as amended (the "CCAA"). The sale
transaction is generally not contested. Certain stakeholders do however, take issue with the release that the approval and vesting
order purports to grant ir. favour of cettain releasees as a condition precedent to the sale. For ease of reference, I refer to Green
Relief alternatively by its name, as the Applicant or as the Company in these reasons.

2 For the reasons sef out below, L

a. Approve the sales transaction as Green Relief secks, including the release. There is substantial difference of opinion on
the proper interpretation of the relense. It is not appropriate to interpret the release in a vacuum. It is preferable to do so
on the basis of concrete circumstances which might present themselves if and when any claim is brought that impficates
the telease. 1 will however remain seized of the inferpretation of the release. If any claim arises that calls for interpretation
of the release, inciuding an interpretation of any available insurance coverage, that issue must be brought before me for
determination.

b. Temperarily lift the stay of proceedings until 12:01 a.m. November 27, 2020 to permit the filing of claims that might
atiract insurance coverage the that the release refers to.

¢. Decline to extond the benefit of the release to Susan Basmaji.
1. The Sale Transaction

3 Gteen Reliel seeks approval of ihe sale of certain assets to 2650064 Ontario Tne. (265 Co.) (the "Transaction™). As a
result of the propesed transaction, 265 Co, w1ll acquire new common shares of Green Relief ina sufficient quantity to reduce
the holdings of existing shareholders to fractional shares which would be cancelled on the close of the transaction., On closing,



Residual Co. will be established and added as an applicant to the CCAA proceeding. In effect, all obligations and liabilities of
Green Relief will be transfetred to Residual Co.

4 265 Co. will pay $5,000,000 for the common shares. Approximately $1,500,000 of that is an operafing loan with the
halance being available for creditors. In addition, 265 Co. will pay Residual Co. up to §7,000,000 as an earn out during the first
two fiscal years following closing. The eatn out is based on a payment of 25% of annual EBITDA above $5,0600,000,

5 Section 36(3) of the CCAA provides that, when deciding whether to authorize a sale of assets, the court should consider,
among other things:

(2) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;
{b) whether the Monitor approved the process leading to the proposed sale;

(c) whether the Monitor filed with the court a report stating that in its opinion the sale or disposition would be more
beneficial to the creditors than a sale or disposition under a bankruptey;

(d) the exient to which creditors were consulted;
(e) the effects of the proposed sale or distribution on the creditors and other interested parties; and
(f) whether the consideration to be received for the asssts is reasonable and fair, taking into account their market value,

6 These factors are consistent with the principles set out inRoyal Bank v. Soundair Corp.1991 CanLTi 2727(ON CA) af para.
16 for the approval of a sales transaction.

7 Yam satisfied that the principles of Soundair and the factors set out in section 36 (3) of the CCAA have been met here.

8  Theprocess leading to the Transaction was reasonable in the circumstances. While there was no formal sale and investor
solicitation process, the transaction was the culmination of a seven-month long Notice of Intention anid CCAA, proceeding.
The proceeding involved vigorously competing stakcholders and a competitive bidding process between interested purchasers,
The competing stakehoider groups had ample opportunity to bring the business to the atfention of potential purchasers. I am
satisfied that there was ample information available and ample time for stekeholders to participate in the purchase process or
bring the purchase to the aftention of market players who may be interested in acquiring Green Relief, The Moritor approved
the process and the Transaction. The Monitor notes that its liquidation analysis demonstrates that the Transaction is preferable
to a bankruptcy. While creditors were not formally consulted on the process, they had ample information about it as a result
of the ongoing CCAA praceeding, Creditors appeared at the various hearings. At times they made submissions in favour of an
alternative bid, which submissions | gave effect to. The credifors who have made submissions before me on this motion approve
of the Transaction and the release. No creditors ever objected to the process that was being followed. The Transaction makes
funds available for creditors and is the best transaction availsble.

9 No one opposes the Transaction. Those who spoke in opposition en the motion did not oppose the Transaction but oppased
only the release.

I1. The Release

10  Therelease s opposed by the founders of Green Relief, Steven Leblanc, Warren Bravo and Lynn Bravo. They are supported
on this motion by three other shareholders, Thomas Saunders, Henty Schiithuis and Mark Lloyd. For ease of reference, 1 will
tefer i those who oppose the refease ag the Objectors.

11 There is n long, bitter history of litigation and threats of litigation between the founders, the existing board and Green
Relief's approximately 700 other sharcholders.

12 The Objectors argue that 1 should reject the release because:



(i) It was improper to include it as a condition precedent to the Transaction.
(if) I have no jurisdiction to approve the release.
(i) The release fails fo meet the test set out in case law concerning releases.
(iv) The release is too broad in scope.

(i) Release us ¢ Condition Precedent

13 The Objectors note that the term sheet that preceded this motion and that I approved, did not contain any releases, let
alone as a condition precedent fo a transaction. Mr. Leblanc says he did not oppose the term sheet because it did not refer to
releases. As negotiations towards a final agreement developed, the Company and the Monitor advised that Green Relief would
be bringing a motion to approve releases. When the issue of a motion to approve releases arose, 265 Co. adviscd that it was
agnostic about releases and that the releases were not theits to give or ask for. The Objectors note that, instead of a motion to
approve a release, Green Relief presented a transaction that contains a release as a condition precedent. The Objectors submit
that the court should not be strong-atmed in this fashion.

14  Both Green Relief and the Monitor did advise the court they would be bringing 2 motion to seek permission fo include
a telease in the Transaction. Tt is certainly preferable for parties to live by tepresentations they make to the court rather than
represent one thing and do another. There is no evidence before me about how the release came to be a condition precedent in the
transaction. 265 Co. made no representations in support of the release although it wants the Transaction to be approved. I infer
from 265 Co.'s submissions that it does not care about the release and that the release was inserted at the insistence of others.

15  That certain parties have characterized the release as a condition precedent, is irrelevant fo my analysis. Given that Green
Relief and the Monitor represerted to the court that they would be seeking the court's approval for any release, 1 will hold them
to that representation, 1 do not feel in any way constrained to accept or reject the release simply because it has been included as
a condition precedent. T consider myself free to approve the Transaction with or without the release,

(ti} Jurisdiction fo Grant Release

16 The Objectors submit that I kave no jurisdiction to grant the release because the wording of the CCAA does not permit
it on the facts of this case.

17  The Objectors begin theit analysis with section 5.1 (1) ofthe CCAA which provides:

5.1 (1) A compromise or arrangement made in respect of a debtor company may include in its teyms provision for the
compromise of elafms against directors of the company that arose before the commencement of proceedings under
this Actand that relate to the obligations of the company where the directors are by law Hable in their capacity as directors
for the payment of such obligations (emphasis added).

18  The Objectors note that the section contains two qualifications. First it provides that a compromise or arrangement may
include a release. Second, it limifs the release to prefiling claims

19  The Ohjectors note that the cases to which Green Relief points for the authorify to grant a release address the release at
the samie time as the plan is being approved. Here, thete is no plan to approve yet.

20  The Objectors submit that the distinction it significant because a plam is only approved after a claims process, negotiation
for a plan, a meeting approving the plan and a two thirds majority vote in favour of the plan. Those steps are important in their
view because they refine the claims against the company and ascertain the value of those ciaims.

21 Green Relief has not yet conducted a claims process or proposed a plan. Instead, the objective is to complete the
Transaction, put $3,500,000 into Residual Co. and conduct a claims process once Residual Co. has been funded.




22 Green Reliefhas not yet decided whether it will address fitigation claims inside or onfside the CCAA claims process.

23 While the presence of a plan is relevant to the approval of releases for the reasons the Objectors cite, I do ot agree that
the absence of a plan deprives the court of jurisdiction to approve & release.

24  The primary advantage of approving a release on aplan approval is that it gives creditors better insight into the parameters of
the plan they are being asked to approve. The interests of creditors are a prime consideration in any step of a CCAA proceeding.
While the creditors have not approved a plan here, they have had the opportunity to make submissions throughout the process.
They availed themselves of that opportunity. In latgepart I acceded to their requests as the primary beneficiaries of any plan.
When certain creditors asked me to allow the Company to pursue a transaction other than one that 265 Co. was proposing at
the time, I did so. Wken that possibility did not materialize, they spoke in favour of newer 265 Co. proposals and now speak
in favour of Transaction and the proposed release. They favour the release because it maximizes the size of the estate available
for distribution amongst credifors.

25 Retuming the langnage of 5. 5.1 (1), it is drafted permissively. It does not limit the overall jurisdiction of the court
endersection 11 of the CCAA to make any order that it considers appropriate in the circurnstances.

26 At least one other court hes approved a release in the absence of a plan and in the face of opposition to the release: Re
Nemaska Lithium Inc., 2020 QCCS 3218 where Gouin J. noted that the carveout provided by s. 5.1 (2) of the CCAA adequately
protected the shareholders who opposed the release.

(iif) The Test for a Release

27 In Lydian International Limited (Re), 2020 ONSC 4005 at paragraph 54, Morawetz I. (as he then was) summatized the
factors relevant to the approval of releases in CCAA. proceedings as including the following:

(a) Whether the claims to be teleased are rationally connected to the purpose of the plan;

(b) Whether the plan can succeed without the releases;

(c) Whether the parties being released contributed to the plan;

(d) Whether the releases berefit the debtors as well as the creditors generally;

{e) Whether the creditors voting on the plan have knowledge of the nature and the effect of the releases; and
(f) Whether the releases are fair, reasonable and not overly-broad.

28 As in most discretionaty exercises, it is not necessary for each of the factors to apply in arder for the release to be granted:
Target Canada Co., Re, endorsement of Morawetz J. (as he then was) at p. 14, Some facfors 1oay assume greater weight in
one case than another,

29 Tn this case, T would add to these factors an additional factor, the quality of the claims the Objectors wish to mainftain.
While this may already be implicit in some of the considerations set out in Lydian, it warrants separate identification on the
facts of the case before e,

30  The Objectors argue vigorously that this is not the stage to assess the strength of any potential action against proposed
defendants or the size of damage claims available against them. T agree. At the same time, kowever, the court should not entirely
ignore the nature of the propesed claim. I the court is being asked to release claims, it ig helpfirl fo know what is being teleased.
The coutt's impression of the nature of the claim is a relevant factor to consider when determining whether releases should
be granted. 1 do not think it would be advisable to lay down a precise definition of the quelity of claim required to determine
whether releases should or should not be granted nor would I described this as a threshold test to grant or deny the release, Tt
is more of a directional or qualitative factor to consider in deciding whether to grant a release rather than a precise legal test.



The stronger a claim appears, the less likely a court may be to grant a release. The thinmer and more spaculative a claim, the
mors likely a court may be to grant a release.

The Quality of the Claims being Released

31  Asnoted earliet, the principal Objectors are the founders of Green Relief Steven Leblanc, Warren Bravo and Lynn Bravo.
Relations between the founders on the one hand and the existing board and other shareholders are poisoned.

32 Onthe motion before me, shareholders spoke out against the founders and made submissions to the effect that the release
should not preclude any claims by shareholders against the founders. Those shareholders see themselves as having been deprived
of their entire investment, in: some cases their life savings, because of alleged misrepresentations or improper transactions by
the founders. None of those allegations are before me. I raise them only to set the highly litigions context in which the release
arises. The release does not propose to release claims against the fournders but only releases claims against current directors,
Ghreen Relief's legal counsel, the Monitor and its legal counsel.

33 This proceeding has been highly litigious from the outset, particularly in light of the relatively modest size of the estate
at issue. It has been marred by litigation over who is a shareholder, who 18 or should be a director and who is a credifor.

34  This follows on a highly contentious cerporate history involving struggles between shareholder groups, allegations of
misreprosentation and allegations of fraud,

35  The Objectors' primary opposition to the release is based on their desire to bring an action against the current directors,
the Company's legel advisors duting the CCAA proceedings, the Menitor and ifs counsel for their conduct during the CCAA
proceedings. The Ohjectors submit that the current Board, the Monitor and their legal connsel misled the court by suggesting
that they had a transaction in the offing that would have injected $20,000,008 into Green Relief. The Objectors say that the
releasees did insufficient due diligence to determine whether the proposed purchaser in fact had $20,000,000 available,

36  The Ohjectors submit that the Company has incurred needless professional fees because of the fruitless pursuit of the
$20,000,000 transaction and that Green Relief suffered & loss of chance in that it was deprived of the ability to pursae altemative
transactions.

37  If anything, the preposed action demonstrates the need for a release. In the overall circumstances of the case, the threat
of litigation against the current board, the Company's counsel, the Menifor and its counsel is unfeunded and disproportionate,
To demonstrate this requires some coatext and background.

38 At the outset of the proceeding, 265 Co. proposed to extend & $5,000,000 operating ioan to Green Relief. The loan
provided no money for cteditoss. The board feared that accepting the loan would inevitably put Green Relief further into debt
ard nltimately end up with 265 Co. having ownership of Green Relief without having provided anything for other stakeholders.
Mr. Leblanc supported the 265 Co. proposal and urged that I adopt it

39  The board urged me to allow them to pursue a proposal from another investor, Mr. Vercouteren, The Vercouteren. proposal
would have infected $20,000,000 into Green Relief. As it turns ont, the Vercouteren proposal did not materialize. Initizlly the
court was advised that the Vercouteren proposal was being delayed becanse of adminisirative holdups attributable to the Covid
19 pandemic. A few months later it was discovered that the delays were attributable to the fact that the Vercouteren proposal
was contingent upon the completion of another transaction in Burope. The nature of that transaction, its status, closing date,
likelihood of closing and reason for not closing to date were never revealed.

40 It is fair to say that when I discovered this, I expressed frustration to the Applicant for having failed to disclose the
true status of the Vercouteren proposal from. the outset. The Applicant assured me that they had done due diligence on Mr.
Vercouteren ard had been assured by his counsel, a reputable law firm, that ke was a person of financial substance with the
means to complete a transaction of the sort he had proposed.



41 'With the benefit of hindsight one can debate whether the board acted perfectly, their conduct, however, ultimately led
to the situation we find ourselves in now which is one that has 265 Co. offering mere meney to creditors and potcntially'other
stakeholders than its initial proposal did. The proposal I am being asked to approve would see 265 Co. inject $5,000,000 of
which $1,500,000 would be for operating purposes and $3,500,000 would be for distribution to creditors. In addition, the 265
Co. proposal contains an earn out of up to an additional $7,000,000 for distribution fo creditors. While I agree that it does not
offer $20,000,000, the reality is that $20,000,000 was not on the table.

42 Mr. MoGovern, on behalf of Mt. Leblanc submits that the fact that the current offer of 265 Co. is superior to the prior
offer does not end the analysis because the board and its advisors got that superior offer by engaging in questionable condnet,
According to Mr. McGovern, this introduces moral hazard into the equation which is undesirable.

43 On that analysis, if anyone has been damaged by the alleged moral hazard, it is 265 Co. wiich has been led to improve
its previous offers based on allegedly misleading information, However, 265 Co. does not complain. It wiskes to close the
Transaction.

44 M Dick on behalf of Mr. Saunders and Mr. Ketmaley on behalf of Messrs. Schilthuis and Lloyd submit that the Objectors
should be able to pursue their loss of chance claim. They argue that there were no other bids for Green Relief because the size
of fhe Vercouteren proposal inhibited others from bidding, While perhaps initially appesling as & basis to speculate about what
other bids may have heen available, I do not accept the submission for three reasons.

45 First, the Vercouteren proposal did not stop 265 Co. from meking its $5,000,000 operating loan proposal. It also did
not stop 265 Co. from making a significantly more superior offer later subject to an exit right based on what its due diligence
revealed. Anyone who was seriously interested in the business could have made an offer with a due diligence exit right. There
ig nothing unnosoal in that type of proposal

496 Second, the founders supported 265 Co.'s initial inferfor proposal. Had they truly believed Green Relief was worth
$26,000,000, it is unlikely they would have done so. In addition, the founders were ideally placed to find ofhier financial solutions
oreferable to the one on offer. They did not do so. Even when they learned that the currant proposal wes conditional on the
release, the Objectors did not suggest that the company retum. to the drawing board to search for another transaction. The
Objectors want me to approve the Transaction but with the release removed.

47  Third, no creditor cbjects to the Transaction. Any hope of a transaction that would offer more funds for creditors, let
alone shareholders, than the Transaction does is illusory. At an sarlier stage in this proceeding, Mr. Weisz stated that "Green
Relief is hopelessly insclvent": see ny endorsement of April 20, 2020 at para. 6. At the time, Green Relief was in default of
leases, had tax arrears of over $100,000 and was over five months in arrears on a mortgage in favour of Rescom, Hopelessly
insolvent companies do not have enough money to pay off creditors, let alone provide value fo shareholders. This particular
hopelessly insolvent company is a cannabis business. The entire carmabis industry is undergoing a fundamental shakeup. There
is no shortage of CCAA. proceedings involving players in the cannabis industry. The harsh business reality is that creditors, let
alone sharcholders, will come out short in these restructurings. If anyone stands to gain from a superior offer, it is creditars. Yet
no cteditor, apart from Ms. Bravo who asserts that she is a ereditor, wants to pursuo a claim against anyone for their conduet
of the CCAA proceeding,

48  TIn those circumstances, | am satisfied that whatever right of action is being removed by the release is so insubstantial
that the court need not be concerned about depriving anyone of a cause of action that has even a remote chance of success. At
hest, it is a cause of action that is entirely without legal merit but which might have some economic value if a defendaat were
prepared to settle on the basis of the claim's nuisance value. Permitfing unmeritorious claims to proceed so that the founders
can fry to extract a nuisance value settlement arising from steps that were approved by the court at each stage would amount
to legally authorized extortion which I am not inclined to permit.

49 T the circumstances described above, the quality of the claims released would incline me to approve the release.



Application of the Lydian Factors

50  Releasees necessary and essential: The released parties here were necessary and essential to the restructuring. A CCAA
proceeding quite obviously cannot proceed without a Menitor, Monitor's counsel or comparty counsel, Similarly, a testructuring
cannot proceed without the other releasess like directors, officers and employees.

51 Rational connection between claims veleased and the purpose of the plan: The claims released are rationally connected
to the purpose of the plan. The object of the Telease is to diminish indemnity claims by the releasees against Residual Co. and
the poot of cash that is being created in its hands to satisfy creditor claims. Given that one purpose of a CCAA proceeding is to
maximize creditor recovery, a release which helps do that is rationally conmected to the purpose of the plan.

52 Whether the plan can succeed without the releases is unknown. The directors have made the releases a condition precedent
to the plan. The court should not accept the release simply because it is said to be a condition precedent. In the circumstances
of this case, the condition precedent strikes me as more of a strong-arm tactic that courts should resist. I feel nyself at Hberty
to call the directors® bluff and approve the Transaction without the release,

53 Success of the plan without releases should, however, also be assessed with regard to factors other than potenfial strong-
arming by incumbent directors. Here, the pool of assets immediately available for distribution of creditors is approximately
$3,500,000. As noted, the releasees may have a claim on those funds to satisfy any inderanity claims arising out of the Iitigation.
Mr. McGiovern's announced desire o sue the Monitor, its counsel, the directors and Green Relief's counse! for their corduct
during the restructuring may give rise to indemnity claims of a sfze that would make a significant dent in the cash available for
creditors. That diminution would make the plan significantly less successful and, depending on circumstances, could eliminate
assets available for creditors.

54 Did the releasees contribute to the plan: While there is not vet a plan, the releasees have clearly contributed to get the
Company to this stage. The Monitor, its counsel, the directoss and Company coursel dedicated time and effort to the CCAA
proceedings. Professional advisors contributed further by deferring billing and collection. Messrs. Jha and Battaglia contributed
$1,500,000 of their personal funds to provide DIP financing at relatively modest interest rates. Mz Battagliz coniributed
$220,000. Dr. Jha initially contributed $500,000 and then increased his contribution to $1,250,000 in June 2020.

55 Does the release benefit the debtor as well as creditors: The release benefits the debtor in that it helps facilitate a transaction
that will make funds available o creditors. In the absence of the release, the funds available to creditors could be significantly
diminished because of indermnity claims by the releasees. Those indemnity claims would include claims for advancement of
defence costs, The advancement of deferice costs would be claimed in relation to an action that questions the conduct of the
releasoes during a court supervised and court approved the process. As noted above, the nature of those claims is highly fenuons,

56  Creditors knowledge of the nature and effect of the release: All eredifors on the servioe list were served with materials
relating to this motion. Creditors were free to attend the heering, several did. Those creditors who made submissions on the
motien supported the release.

57 A consideration of the foregoing Lydian factors would also incline me to approve the release. If I balance the right te
the Objectors to pursue the releasees for their conduet during the CCAA procesding againsi the right of creditors to maximize
recovary against the Green Relief estate, there is stmply no contest. The creditors with proven claims have legitimate, verified
demands against the corporate estate. The Objectors have tenucus claims based on objections to a court supervised process that
would in effect amount to a collateral attack on court orders. In those circumstances I am satisfied that the release benefits the
debtor and credifers generally.

Scope of the Releases



58  Although the scope of the releases is captured by the factor that Iydian describes 4s whether the releases ave fair, reasonable
and rot overly broad, I consider the scope of the release hers in a standalone section because of the prominence given to it

duting arpument.
59  The release is found in paragraph 24 of the proposed otder. Its material language provides:

..fhe current directors, officets, emplayees, independent contractors that have provided legal or financial services to the
Applicant, legal counsel and advisors of the Applicant, and (i) the Monitor and its legal counsel (collectively, the "Released
Parties") shall be ... released ... from ...all ... claims ...of any nature or kind whatsoever ... based in whole or in pert on any
act or omission, ... taking place prior fo the filing of tho Monitor's Certificate and that relate in any manmer whatsoever
to the Applicant or any of ifs assets (current or historical), obligations, business or affairs or this CCAA Proceeding, ...
provided that nothing in this paragraph shall ... release... any claim: (i) that is not permitted to be released pursuant to
section 5.1(2) of the CCAA, (i) against the former directors and officers of the Applicant for bteach of trust arising from
acts or omissions occursing before the date of the Initial Osder, (iii) that may be made against any applicable insurance
policy of the Applicant prior to the date of the Initial Order, or (iv) that may be made against the current directors and
officers that would be covered by the Ditectors' Charge granted pursuant to the Initial Order.

60  While the relense appears broad at first blush, a closer reading narrows it scope considerably. The parties being released
are by and large parties who provided services to the company during the CCAA process. Given that the incremental steps in
the CCAA. process were apptoved by the court and were subject to submission by a wide variety of parties, the release is not,
prima facie, unteasonsble. In addition, while current directors are also released, the longest-serving of those are Messrs. Jha
and Battaglia who became directors on March 7, 2019, approximately one year hefore the Notice of Intention was filed. The
time period for which they are being released outside of the court proceedings is therefore relatively limited. On the motion, no
one advanced any basis for a claim against thes for pre-Notice of Intention conduet.

61 The release then goes on to carve out certain types of claims that are not being released even as against the limited
population of releasees. The carveouts include claims not permitted to be refeased under section 5.1 (2)of the CCAA and claims
that may be made against any applicable insurance policy.

62  Section 5.1 (2) of the CCAA prohibits releases for, among other things, "wrongful or oppressive conduet by directors."
Tust what that means was the subject of much argument on the motion.

63 On behalf of Green Relief, Mr. Thornton submitted that the carveout for "wrongful or oppressive conduct” is broad
and would include negligence claims. In other words, in the Company's view, negligence claims are not being released. Mr.
Thornton submitted that the langnage ofsection 5.1 (2) of the CCAA effectively releases the directors from statutory liabilities
for which they may be liable because the corpatation failed to do something even though that failure is not attributable fo any
wrongdoing by directors. By way of example, directoss' statutory liability for unpaid wages would fall into this category and
weuld be captured by the rslease.

64  In BlueStar Battery Systems Iternational Corp., Re2000 CanLII 22678 (ON SC) Farley J. said the following about the
scope ofsection 5.1 (2) at para 14

"owever it seems to me that the directors of any corporation in difficulty and contsmplating a CCAA plan would be
unwise to engage in a game of hide and go seek since the language of's. 5.1 (2)(b) appears wide enough to encompass those
situations where the directors stand idly by and do nothing fo correct any misstatements or other wrongful or oppressive
conduct of others in the corporation (either other directors acting qua directors, or officers or underlings}. There was no
evidence presented that the directors here had knowledge or ought to have had knowledge of such here, One may have the
greatest of suspicion that they did or ought to have had such knowledge. This could have been crystallized if RevCan had
put the directors on notice of the promises o pay GST. It would seem to me at first glance that the oppression clajms cases
which arjse pursuant to corporate legislation such as the Canada Business Cocporations Act and the Business Corporations




Act (Ontaric) would be of assistance in defining "oppressive conduct”. Similasly it would appear that "wrongful condnet"
would be conduct which would be tortious {or akin thereto) as well 25 any conduct which was llegal.”

65  This passage would eppear to support Mr. Thornton's submission.

56 Mr. Osborne, on behalf of the current directors took a nartower view of the meaning of "wrongful or oppressive" conduct
and described it as referring to "active but not "passive torts”, In Mr. Osborme's submission, the refease covers claims in respect
of which the corpotation can indemnify directors, ineluding negligence, but does not include intentional conduet fike frand,

67  Given the difference of views, some cosnsel asked me to define specifically what was or was not excluded by section
5.1 {2) while others urged me not fo define the scope of the section at this stage.

68 My inclination is to not to define the scope of the section or the release in a vacuur. Both the release and section. 5.1 (2}
are better interpreted in light of a specific claim in the context of the circumstances existing if and when any such claim arises.

69  Inthatregard I would urge a heavy dose of restraint on all parties. There has been no shortage of animosity and litigafion
between the parties. Temperatures have run high throughout, Before continuing any existing liti gation or commencing new
Litigation, I would urge all parties to consider whether they are proceeding out of anger and frustration, however justified it may
be, or are they procesding on a rational economic basis because there is a cogent basis for a claim that will lead to recovery
considerably in excess of the costs of litigating. This is a situation where suing “out of principle” warrants considerable restraint.

70 The relcase also carves out claims "that may be made against any applicable insurance policy of the Applicant prior to
the date of the initial order." T was advised duting the motion that the directors were unable to obtain insurance after the Notice
of Intention was filed in March 2020 but that the company purchased tail coverage that extended coverage for past conduct of
directors. The tail coverage expires on Novermber 26, 2020, That still provides plaintiffs with a period of time to commence an
action for which there might be insurance coverage and to which the release might therefore not apply. The tail coverage may
for example, cover curent and former directors for conduct that arose before the Notice of Intention was filed.

71 To permit such claims to be filed, Y am temporarily lifting the stay of proceedings against officers and directors of Green
Relief solely for the purpose of initiating claims that would potentially obtain the benefit of the carveouts under the release.

72 Given my preference for interpreting the release in lght of actual circurnstances rather than in a vacuum and given
my temporary lift of the stay of proceedings against officers and directors, there is considersble benefit to the parties and
considerable judicial efficiency in having the release interpreted by the same judicial officer who approved it and who had
oversight of the CCAA proceedings. | will therefore remain seized of this issue and order that any issuc about whether the
release applies (including the issue of insurance coverage) will be determined by me.

73 To be clear, if any actions are commenced because of the temporary ift stay, the parties will still have to agree that such
actions are carved out of the Telease by virtne of insurance coverage or I will heve to determine that issue. The actions will not
proceed and need not be defended until such agresment is reached or until [ have determined whether the refease applies.

Relief requested by Susan Basmaji

74 Susan Basmaji is a shareholder who asks that I extend the coverage of the release to her. Ms. Basmaji says she motivated
a large number of other shareholders fo cooperate with the Monitor and the Company to support the Transaction. She says that
as a result of those efforts, Mr. Leblanc has commenced a defamation action against her,

75 I am pot inclined fo exterd the release to Ms. Basmaji, The release was the product of negotiations between various
stakeholders. it is not for the coutt to rewrite the release and bring other parties inio the negotiation. I have extremely limited
knowledge of the dispute between Mr. Leblatic and Ms. Basmaji and have no basis for concluding whether Ms. Basmaiji was
" essential fo the success of the Transaction as Lydian suggests nor do I have enough information about the defamation action
to determine whether Ms. Basmaji shonld benefit from a release. That that said, it strikes me that the litigation between Mr.
Leblanc and Ms. Basmaji a dispute to which the exhortation in paragraph 69 above is particulatly relevant,

10



Disposition
76  For the reasons set ouf above, [
a. approve the Transaction;
b. approve the release;
¢. witl remain seized of all issues concerning the interprefation of the release and the insurance coverage referred to in if;

d. lift the stay of proceedings solely to permit actions to be brought up to and including November 26, 2020 in order to
capture the benefit of insurance coverage referred to in the release;

&. reimpose the stay of proceedings effective at 12:01 AM on November 27, 2020; and

£ decline to extend the benefit of the refease to Susan Basmaji.
Application granted.
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PAQUETTE Juge en chef
OVERVIEW

1 The debtors BlackRock Metals Ine., BlackRock Mining Inc., BlackRock Metals LP and BRM Metals GP Ine. (collectively:
BlackRock) were ostablished in 2008. They are developing a metals and materiafs manufacturing business with a mine in
Chibougaman, and a metalturgical plant to be located at the Port of Saguenay {Project Volf),

2 The mine and plant to be built under Project Volt will eventually supply vanadium, high purity pig iron and fitanium
products, three specialty metals which are, according to BlackRock, central to the green materials transition in North America.
BlackRock's business plan contemplates a forty-one year project life generating strong returns, with a small-scale mining
operation.

3 Asof now, BlackRock has been in the process of raising the necessary capital o start the construction and implementation
of Project Volt, which is now being estimated to cost approximately USS$1.02 billion. Considering the early stage of its
deyelopment, no revennes have ever been generated by the project.

4 BlackRock's only secured creditors are OMFE Fend IT H Lid. (Orfon) and Investissement Québec (/). On Jahuary 18,
2019, BlackRock signed a loan credit agreement with Orion and IQ to supply the necessary working capital required to continne
Project Volt. This loan was due and payable on December 1, 2022 and, as of now, Orion and IQ's secured claim. amounts to
approximately §100M, which constitutes the best part of BlackRock's pre-filing obligations. Orion and IQ also own, respectively,
18% and 12% of BlackRock's shares. ‘



5 On December 22, BlackRock filed an Application for an Initisl Order and other ancillary relief in the present Companies’
Creditors Arrangement Act (CCA4) ! restructuring proceedings.

6  On January 7, 2022, the Court issued a two-patt order in view of the sale of the assets of BlackRock. Firstly, the Court
established the patameters of a sale and investment solicitation process (SISP) for the sale of such assets.

7 Secondly, the Court approved the Agreement of Purchase and Sale signed by Orion and IQ as purchaser (Stalking Horse
Agreement) and ordered that this agreement be considered as constituting the "Stalking Horse Bid” under the SISP. The agreed
purchase price under the Stalking Horse Agreement is to be equal to the fair matket value of BlackRock's secured debt towards

Orion and IQ) (approximately $100M).

8  Pursuant to the January 7, 2022 orders, Phase 2 Bids under the STSP were to be submitted before May 11, 2022, as will
be discussed below.

9  Two Applications are before the Coutt in relation to the above:

9.1. Amended Application by the Shareholder Bidder, 13482332 Canada Inc. (Canada Inc.) to extend the Phase 2
Bid Deadline (Bid Extension Application}; and

9.2. BlackRock' Application to approve a vesting crder (RVO application)

10 In the Bid Extension Application, Canada Inc. seeks to extend the deadlines provided for in the January 7, 2022 orders,
with the view of contitning fo canvass the market for financial partners that would allow it to submit a Phase 2 Bid after the
Phase 2 Bid deadline.

11 Inthe RVO Application, BlackRock secks an order approving the sale of its assets essentially slong the terms of the IQ
and Orien's Stalking Horse Agreement (Proposed Transaction).

12 On May 31, 2022, due fo thme constraints, the Court rejected the Bid Extension Application and granted the RVO
Application, with reasons to follow. The reascns are found below.

1. PROCEDURAL BACKGROUND (COURT ORDERS)
13 On December 22, 2021, BlackRock filed an Application for an Initial Order and other ancillary relief.

14  OnDecember 23, 2021, the Court issued a First Day Tnitial Order pursuant to the CCAA and, infer alfa, appointed Deloitte
Restructuring Inc. as the monitor (Monitor),

15 On January 7, 2022, the Court issued an Amended and Restated Initial Ovder and an Order Approving a Sale and
Investment Solicitation Process (SISP} and Approving a Stalking Horse Agreement of Purchase and Sale.

16  The January 7, 2022 oxders (Initial Orders) provided that BlackRock was authorized to borrow from Otion and IQ, as
interim lenders, sach amounts from time to time as BlackRock may consider necesgary or desirable, up to a maximum priticipal
amount of $2M outstanding at any time, to find the ongoing expenditures of BlackRoclk and to pay such other amourits as may
be permitted (Fnterim Facifity), The Court also authorized a cortesponding Interim Charge, for a maximum amount of $2.4M,
in favor or IQ and Orion.

17 The Initial Orders alzo approved a SISP to be conducted in accordance with the approved procedures (Bidding Procedures);
17.1. authorized the Monitor and BlackRock to implement the STSF;

17.2. approved the Stalking Horse Agreement, solely for the purposes of:



(i) constituting (he "stalking horse bid" under the SISP; and

(ii) approving the Expense Reimburgement (as defined in the Stalking Horse Agreement), and subjeot to further
Oxder of this Coutt.

18 Puzsuant to the Initial Orders and at the request of the Intervenors (shareholders), the Court extended the SISP by an
additional 30 days beyond what was originally contemplated.

19 The Stay of proceedings was thereafter extended to June 30, 2022, in accordance with further requests made and in
accordance with the debate arising from the two Motions identified above.

2. PHASES OF THE SISP

20 The objective of the SISP was to solicit interest either (i) in one or more sales or partial sales of all, substantially all,
or certain portions of the BlackRock's business; and/or (if) for an investment in a restructuring, recapitalization, refinancing or
other form of reorganization of BlackRock or its business.

21 The Bidding Procedures provide that a party interested in participating in the SISP must sign and deliver to the Monitor a
non-disclosure agreement (NDA) and upon doing so, is considered a "Phase I Qualified Bidder", following which the Monitor
will provide to such party a confidential information memorandum (CIM) and access to the confidential virtual data room (VDK)
set up by BlackRock and the Monitoz. )

22 The Bidding Procedures further provide that if a Phase 1 Qualified Bidder wishes to submit a bid, it must deliver 1o the
Manitor a nen-binding letter of intent (L.OI) which must conform to certain specified requirements (Phase I Qualiffed Bid) no
later than 5:00 p.m. on March 9, 2022 (Phase | Bid Deadline).

23 Following the Phase 1 Bid Deadline, BlackRock shal! determine, in consultation with the Monitor, if an LOI qualifies as
a "Phase I Successful Bid", in which case the bidder is thereafter deemed a "Phase 2 Qualified Bidder”.

24  Phase 2 Qualified Bidders shall thereafter submit their Phase 2 Qualified Bid no Jater than 5:00 p.m. on May 11, 2022, or
such other date ot Hime ag may be agreed by the Monitor in consulfation with BlackRock and with the anthorization of Otion
and IQ as Stalking Horse Bidders, acting reasonably (Phase 2 Bid Deadline).

25 Also pursuant to the Bidding Procedures, the Stalking Horse Bidders are Phase 2 Qualified Bidders for all purposes
under the SISP.

26  Therefore, Canada Inc. had until May 11, 2022, 5:00 p.m. (Eastern Standard Time) to submit its Phase 2 Quatified Bid
{Phase 2 Bid Deadline).

3. TASKS PERFORMED BY THE MONITOR IN ACCORDANCE WITH THE SISP

27 Purther to the Initial Orders, the Monitor undertook: the following steps to conduct the solicitation process in aceordance
with the SISP:

a. the Monitor contacted 415 potentially interested parties;
b. 374 potentially interested parties received the Teaser according to email confirmations received by the Monitor;

c. 232 potentially interested parties were contacted directly by the Monitor, in addition to the general distribution that
cccutred on January 10, 2022;

d. 65 potentially interested parties participated in more serfous discussions about the opportunity or confirmed that
they were not interested;



e. 7 interested parties executed an NDA and were granted access to the VDR; and,

£ 1 inferested party (Shareholder Bidder) submitted a non-binding Lefter of Interest {L.OI) prior to the Phase 1 Bid
Deedline, *

4. CANADA INC.'S LOX
28 Canada Inc. was incorporated on March 8, 2022, as a special purpose vehicle o participate in the SISP and subimit a bid.

20 CanadaInc.'s shares are owned by 3 individuals, Mr. Edward Yu, Mr. Solomon (Sant) Pillersdotf and Mr. Leslie A. Wittlin,
who, directly or through corporate enfities under their control, own approximately 50% of the outstanding shares of BlackRock.
Mr. Yi, Mr. Pillersdorf and Mz, Wittlin also act as directors and officers of the company. Canada Inc.’s representatives submif that
they have well established links into the mining industry and, based on same, have assembled a team of experienced advisory
professionals in the field.

30 The Monitor did not receive any other LOI on or before the Phase I Bid Deadline. Therefore, Canada Inc.'s non-binding
LOI? of March 9, 2022 is the only Phase 1 Successful Bid.

31 In its LOL Canada Inc. proposes a purchase price for BlackRock's shares that shall be either the sum of $100M or suck
greater amount as would be required to exceed the minimum purchase price as defined in the Initial Order.

5, ORDERS SOUGHT AND CONCLUSIONS OF THE COURT
5.1 The Bid Extension Application

32 Canada Tnc. argues that its tremendous efforts to submit a bid to the Monitor are on the verge of bearing fruit, albeit
slightly past the Bid Dezdline. Canada Inc. therefore begs the Court to extend the Phase 2 Bid Deadline (which expired on May
11, 2021) for an extra thirty days after the present judgment.

33 The Monitot, BlackRock and Crion and IQ object to such extension.
34  For the reasons below, the Court refused the extension sought.
5.2 The RV Application

a5 The only pending bid therefore is the one made by Orion and IQ, the Stalking Horse Bidders, With. the support of
BlackRock and of the Monitor, they beg the Coutt to approve the drafted agreement. 4

36 The Fntervenors, who own approximately 50% of the shares of BlackRock, object to the structure of the Proposed
Transaction, as it would amount to an illegal approptiafion of their shares, without their consent. They also object to the granting
of 2 release to Orion and IQ, 28 confemplated under the Stalking Horse Agresment.

97 TFor the reasons below, the Coutt dismissed the Intervenars' objection and approved the transaction in accordance with
the RVG.

ANALYSIS
6, BID EXTENSION APPLICATION

6. 1 Facts relevant to the issue

38  Agindicated above, Canada Inc.'s LOI 3 is the only Phase 1 Successful Bid. Therefore, onfy IQ and Orion (Stalking Horse
Bidders) and Cunada Inc. (Shareholder Bidder) were permitted to proceed to Phase 2 of the SISP.



39 More particularly, on March 8-9, 2022, before the Phase 1 Bid Deadline, Canada Inc. was incorporated and delivered to
the Monitor a non-binding LOI, which was confirmed as a Phase 1 Successful Bid. Canada Inc. therefore gualified for Phase
2 of the SISP.

46 To assist in making such a decision, BlackRock and the Monitor requested and received clarifications, particularly
with respect to the ability of Canada Inc.'s representatives to fund its bid from their own assets or from third-party financing

(Clarification Letter) 6 , which wili be discassed below. 7

Al Afalater meeting, hield on May 9, 2022, Canada Inc. informed the Monitor and BlackRock that despite having initiated,
with the help of its own financial advisors, a solicitation process to identify financial partners that would support its bid, it
would not be in position to file a qualified bid by the Phase 2 Deadline.

42 Carada Tne. therefore verbally requested that the Phase 2 Bid Deadline be extended for an additional 30 days in order

to continue to canvass the market for financing, 8

43 The Monitor consulted with BlackRock and requested the position of Orion and 1Q, as Stalking Horse Bidders, in
accordarice with paragraph 21 of the appreved Bidding Procedures. They expressed serious concerns but were agreeable to
considering an extensicn of the Phase 2 Bid Deadline, subject to several conditions. These condifions included the financing
(subcrdinate to the DIP and to the approximately $100M of secured debt held by the Orion and IQ) of the costs resulting from

the extra 30-day extension (estimated at §500K) and the confirmation that no further extension would be sought in the future. ?

44 Canada Inc. replied that it was prepared to advance a fimst tranche of $200K of a DIP loan within ose week of the
acceptance date of their request for a SISP extension, and the balance of $300K as needed. Canada Inc. conternplated that this
proposed loan totaling $500K was to be made on the same terms and conditions as the existing DIP loan of the Secured Lenders,
and was to rank pari passu with them in all respects.

45  The Monitor estimated that it was unfikely that the extension sought would allow Canada Inc. to provide a proper bidding
offer at the end of the extension. After further consultation with BlackRock and the Stalking Horse Bidders and with their
support, the Monitor denied the extension and informed Canada Inc. accordingly on May 12, 2022.

46  OnMay 11, 2022, Canada Inc, filed the present Bid Extension Application.

6.2 Opposing arguments of the parties

47  Canada Ine. submits that its LOI conforms with the reguirements of the Bidding Procedures i that, without limitation, it
meets the "Minimmm Purchase Price” requirement of providing at closing net cash proceeds that are not less than the aggregate
of (a) the amount of cash payable under the Stalking Horse Agreement together with the amount of obligations being credit
bid thereunder, (b) the amount of expense reimbursement payable to the Stalling Horse Bidders, plus (c) a minimum overbid
ament of $1M.

48  Canada Inc. also pleads that there is equity %or the siakeholders of BlackRock, including the shareholders, based on their
knowledge of the company and on recent pre-money valuations performed by third parties which ranged between USD$175M
and 350M. Tn order to assist in designing and financing its final bid, Canada Inc. has retained at ifs own costs the services of
two consultants, FTI Capital Advizors Canada and BRG Securities US.

49  Canada Inc.'s consultants have contacted 156 investors to solicit intetest in the opporfunity. To date, seven remain highly
interested n the opportunity and have executed NDAs and are continuing to perform due diligence on the asset. An additional
thres have expressed interest and are evaluating the epportunity intemnslly before proceeding to execute an NDA. Investors
that have executed NDAs have been added to the VDR and are actively analyzing and reviewing BlackRock's materials. The

Consultants have prepared a report on the status of the financing process. 10 por example, Canada Inc. submits a sigued non-
binding letter of interest signed on May 6, 2022, from a serious investment fund for a USD$65M financing, conditional infer




alia on a 30-day-due diligence. 11 canada Ine. farther argues that the recent events in Ukraine have improved the outlook of
Project Volt and increased the value of its strategic metals.

50 Howevet, according to Canada Inc., based on the feedback provided to its consulfants from investors and given the
complexity of this transaction, the condensed timeframe of the SISP is a significant hurdle for investors to perform the necessary
due diligence in order to provide a commitment to fipance the its Phase 2 Qualified Bid, As such, the Consultants believe that
additional time will kave a material impaet on the likelihood of raising the capital required,

51  Canada Inc. argues that although it has made significant progress, it needs more time to pursie these various opportunities
and finalize the business and financial terms which will form part of the its Phese 2 Qualified Bid.

52 To that effect, Canada Inc. reminds the Cotat of its broad discrefion under section 11 of the CCAA and points to case
law 1% that suggests that the Court would be justified to refuse an asset sale in the presence of impropricty in the sales process.

53 The Monitor, BiackRock, Orien and IQ and BlackRock's First Nation Partners 13 oppose to such extension of the Phase
2 Bid Deadline.

54  BlackRock, the Monitor and Orion and JQ argue that such extension would rum conirary to the clear rules of the Ridding
Procedures and would break the integrity of the SIS, to the prejudice of all potential bidders who made their decisions based on
the rales knowt: to all. Moreover, the extension sought would maintain uncertainty for BlackRock for an additional period, with
1o reelistic chance of obtaining a better offer, Also, the extension would increase the costs and the amounts to be advanced by
the Orion and 1Q as interim lenders while Canada Ine. is not ready to pay for those expenses for the requested additional period.

6.3 Legal principles

55  The CCAA primarily seeks to refinance and restructure insolvent compaties rather than liquidate them. 14 When seiling
the assets of the company, one of the objectives is thus naturally fo achieve the best possible price for the assets. This usually
coincides with finding the best outcome for the company's creditors.

56  'To achieve this goal, the court benefits from a wide discretionary power pursuant fo section 11 of the CCAA.:

11 [General power of court] Despite anything in the Bankruptcy and Insolvency Aet or the Winding-up and Restructuring
Act, if an application is made under this Act in respect of a debtor company, the court, on the application of any person
interested in the mafter, may, subject to the resirictions sct out in this Act, on notice to any other person or without notice

ag it may see fit, make any order that it congiders appropriafe in the circumstances.
[Emphasis added]

57 The three baselitie requitements to meet for an order to be considered "apptopriate in the circumstances" are
appropriateness, good faith and due diligence.

5%  In addition, the order sought must advance the policy and remedial objectives of fhe CCAA to qualify as "appropriate”
within the meaning of section 11. 15 The overarching remedial objectives pursued by the CCAA. include: 16

1. providing for timely, efficient and impartial resolution of a debtor's insolvency;
2. preserving and maximizing the value of a debior's assets;
3. ensuting fair and equitable treatment of the claims against a debtor;

4, protecting the public interest; and



5, in the context of a commercial insolvency, balancing the vosts and tenefits of restructuring or liquidating the
company.

59  Hence, although the ohjective of any sale process is ohviously to obtain the best possible price from prospective purchasers,
monetary considerations cannot be the only relevant factor when the Court determines if it is appropriats io deviate from a
process that has been duly followed by ell parties involved.

60  Onthe contrary, it is well established that sale processes are important in CCAA procesdings and that modifying same
post facto every time there is a chance of & better financial outcome conld have a negative fmpact on all the parties involved.
Therefore, Courts have often insisted on the importance of preserving the integrity of the safes process. As this court held in
Boutiques San Francisco Inc., Re:

[20] Dans le cadre des plang darrangement qu'elle anforise, le but de [a LACC est, entre autres, de favoriser unr: processus
ordonué et encadré ol les parameétres choisis doivent par conséguent avoir un sens. Dans le contexte de cette loi, tout
gomme par exempie dans celui de la Loi sur la faillite et l'insolvabilité, la recherche du meilleur prix possible pour les
créanciers ne peut se faire en vase clos, en ignorant 1a protection nécessaire de l'intégrité et de la crédibilité du processus
choisi pour atteindre cet objectif, 17

61  The Bidding Procedures, which govern the SISP approved by this Court, are fundarnentally important for assessing the
Proposed Transaction as well as the arguments of the parties. 18

6.4 Discussion

62 The Monitor also explains that efforts have already been made for some years before the beginning of the CCAA
proceedings in order to further finance Project Volt. BlackRock, with the assfstance of its financial advisors at the time, have
conducted a global search since 2015, but, and despite considerable time and effort, have not been able fo secure the required

funding.

63 Atthe inception of the CCAA proceedings, the Coutt also modified the proposed Bidding Procedures to include a 30 day
extension to the "Phase 1 Bid Deadline" based on a request from the Intervenors and their submission that such further tirne
wonld suffice to ensure a fulsome and fair process. This extension has not led to the desired results.

64  The Monitor then conducted 2 thorough solicitation process as part of the Phase 1 of the SISP, as mentioned previously,
which culminated ir a single L.OI submitted by Canada Inc.:

Based on the various discussions witk prospective bidders during Phase 1 of the SISP, it was apparent to the Menitor
that the BRM project, which had previously been promoted extensively in the markef by BRM and its financial advisors
for financing purposes, was already very well known by most of the strategic and indvstry leaders. This situation likely
explains why many potentially interested parties declined the opportunity without signing an NDA and without performing

due diligence of the VDR, 19

65  The lack of interest of other bidders in taking patt in the Debtor's restrueturing has thus been apparent since the very frst
stages of the SISP process. According to the Monitor, potential players who were contacted either found the opportunity too
risky, or not strategic or profitable enough, or did not believe in the feasibility of the technology involved. It remains unlikely
that this situation will change in the near future.

66 Moreover, Canada [ne. was unable to secure financing of its own bid during the extended 60 dzys of Phase 1 of the SISP
and waited all the way until that phase's deadline to execute an NDA and to enter info the process.

67  In determining that Canada Inc.'s non-binding LOI constituted a Phase 1 Successful Bid, the Monitor retied on Canada
Ine.'s reassyrance that it had both the ability and the means required te pay the offered purchase price and to 1aise or contribute



further capital resources to BlackRock’s bmsiness to continue it as a going concern. The LOI went on to state that the net worth
of the Bidder's representatives was, collectively, well above the said amount and that "[b[ased on their extensive experience and
engagement in the industry”, they wers "well placed to obtain both direct and/er third party financing in an aggregate amount
sufficient both to corplete the Transaction and thereafter required to proceed with the Business and lead it to profitability as
a going concern." 20

68 Canada Inc., in fs Clarification Tetter of March 14, 2022, refused to provide more details about its representatives’
raspective worth, 21 giitl, it is not in doubt that they have enongh assets to finance its bid if needed.

69  However, Canada Ine. wrote that it was "unable to advise with certainty to what extent [its] three prineipals [ . .. | may
contribute to the capital required to fund the fransaction contemplated by the non-binding LOL" This issue would "clarify as
[its] funding plan finelizes through [its] on-going efforts already well underway." Canada Inc. confirmed that it would "have
its financing, to the extent necessary and sufficient for the purpose of the binding LOI, on. or before the Phase 2 bid deadline”,
but added that "some or all" of the funds “may come from external sources”, which was subject to further due diligence that
could only be performed during Phase 2 of the SISP.

70  These answers are evasive and, in retrospect, proved to include many loopholes. Still, the Clarification letter was considered
and the Monitor nonetheless qualified Canada Ine. for Phase 2.

71 The Monitor understood that Canada Inc.'s primary focus dnring Phase 2 of the SISP was to secure financing, through
equity or debt, in order to submit a binding offer prior to the Phase 2 Bid Deadline. Indeed, the due diligence performed during
that Phase was limited, Only one meeting occurred, at the request of Canada Inc.'s consultants, with BlackRock and the Monitor,
to review the assumptions supporting the financial mode! of BlackRock. Alse, all the groups that were granted access spetit a

relatively short amount time on the VDR reviewing the information available for this kind of project. 2

72 At thetime of the meeting on May 9, 2022, despite some cursory itterest manifested by certain potential capital partners,
and except for a non-binding LOI received from a third party for an amount (USD$65M) significantly less than the one required
to exceed the Stalldng Horse Bid ($100M), Canada Inc. received no other letter of intent or confirmation of interest in writing
from a potential capitel partner during the SIS,

73 Critically, Canada Inc. also revealed on May 9, 2022 that none of its Tepresentatives actually intended to participate in
the financing of an eventual Phase 2 Qualified Bid, should there be such & bid.

74  The Monitos testified that had he known in due time that the shareholders had no intention to finance the bid using their
own personal assets, Canada Inc. would likely not have qualified for Phase 2 of the SISP. This aspeet of the LOT wag described
as a key consideration in the Monitor's decision af the time,

75 In addition, the feilurs by Canada Inc. to confirm that it would fund all of the Debtor's costs, including professional
costs, during the extended 30-day period, indicates that it is not willing ta put "skin in the game" as evidence of its bona fide
intentions. It appears that Canada Inc. is unwilling to fund the costs of a further delay notwithstanding that any success{ul bid
would necessarily kave to cover those costs in order to exceed the value of the Stalking Horse Bid.

76  The above findings remain, in spite of the letter from VanadiumBank Ine., which Canada Inc. filed the day before the
hearing. %3 This letter is presented as a new "financing proposal” in favor of Canada Inc, for up to $125M in support of its bid.

77 Actually, it appears that VanadivmBank was incorporated only a few weeks before the hearing. 24 Notwithstanding its
name, it is not a banlk, Its offer to Canada Inc. is not to lend funds out of its own pocket, dut rather fo arrange a loan facility
after seeking and cbtaining the required financing from third parties in the market.

78 In other words, with VanadiumBank's proposal, Canada Inc. is nowhere closer to achieving its financial goals before the
proposed extended Phase 2 Bid Deadline. The Court therefore gives no weight to VanadiomBank's letter.
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79 It now scems clear that, as it was unable to meet the requirements of the Initial order, Canada Inc. instead decided to
launch what could be described as a parellel $I8P, which was nowhere authorized and which runs confrary to the letter and
spirit of the SISP as ordered by the Court,

80  Although the Court recognizes Canada I, and its representatives’ efforts in securing third party financing for their bid,
and their belief in the potential of BlackRock's projects fo attract new inferest as the market evolves, it is time for the SISP fo
come to an end and for the CCAA proceedings to move forward.

81 Itis advantageous to the stakeholders generally that BlackRock complete the restructuring process as soon as pessible in
order to, in particular, end the negative harrative surrounding the company, to limit any further nncerfainty and risk and facilitate
the completion of the financing necessary for Project Volt, if possible.

82  The SISP provided for a level playing field to ali potential bidders. The rules were kuown to all patties and certain
potential bidders might have decided not to participate in the SISP because of its duration (which is often the case in ingolvency
proceedings), Any modification of the rules ufier they are sef and after all the players have made their choices accordingly
shouid not be taken lightly. In the case at hand, there is mo justification whatsoever to such & disraption of the fairness of the
process. The overarching remedial objectives of the CCAA are better served by rejecting the Bid Extension Application.

7. RVO APPLICATION

83 The Court's refirsal to further extend the Phase 2 Deadline leaves the Stalking Horse Bid from IQ and Orion as the
only Phase 2 Qualified Bid. Pursuant to the RVO Application, the Court shall now tum to the question of whether it should
approve the Propesed Transaction as per the terms of his bid and, in particular, BlackRocl's restructuration through & reverse
vesting order (RVO).

7.1 Legul Principles

84 Inassessing the relevant criteria and determining whether the proposed transaction shall be approved, the Court is mindful
potto modify the contractual terms that have been duly negotiated between the parties. 23 In this case, it takes the form ofa RVO.

85 RVOs are a faitly new way to achieve the remedial objective of the CCAA: instead of selling the assets of a debtor, a
serjes of fransactions will result in i) the purchaser becoming the sole shareholder of a debtor and if) the unwanted liabilities be

vested out to a separate entity, thereby ensuring that the purchaser will pot inherit the unwanted liabilities. 26

86  Albeit new, RVOs have been confitmed by the courts as an appropriate way for a debtor to sell its business when the
cireumstances justify such structure. Y particular, CCAA courts have approved RVO structures in several complex mining
transactions and have recognized that their benefits, which include maximizing recovery for creditors, importantly Hmiting
delays and transaction costs, and facilitating the preservation of the insolvent business' geing concem, justify the use of this
innovative restrycturing tool.

87  In addition to section 11, discussed above, section 36 of the CCAA has been interpreted as providing courts with the
jurisdiction and the relevant criteria to issue an RVO: -

36 (1) [Restriction on disposition of business assets] A debtor company in respect of which an order has been made
under this Act not sell or otherwise dispose of assets cuiside the ordinary course of business unless authorized to do

g0 by a court. Despite any requirement for shareholder approval, including one under federal or provincial law, the court

may authorize the sale or disposition even if shareholder approval was not obtained.

(2) {Notice to creditors] A company that applies to the court for en antharization is to give notice of the application
to the secured creditors who are likely to be affected by the proposed sale or disposition.

1



I...

(3) [Factors to be considered] In deciding whether fo grant the authorization, the court is to consider, among other
things,

(a) whether the process leading to the proposed sale or dispositjon was reasonable in the circumstences;
(b) whether the monitor approved the process leading to the proposed sale or disposition;

(o) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would bs
more hepeficial to the creditors than a sale or disposition wider a bankruptey:

{d) the extent to which the creditors were consulted:

(¢) the effects of the proposed sale or disposition on the cteditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking inte account their market
value.

)

(6) [Assets may be disposed of free and cleax] The court may authorize a sale or disposition free and clear of any
security, charge or other restriction and, if it does, it shall also order that other assets of the company or the proceeds
of the sale or disposition be subject to a security, charge or other restriction in favour of the ereditor whose security,
charge or cther restrietion is to be affected by the order.

1 [Erophasis added]

88  This Coutt approved an RVO i the face of opposition by a creditor in drrangement relatif @ Nemaska Lithium inc. 2 1t
was held that section 36 should be interpreted broadly and in accordance with the policy and remedial objectives of the CCAA
and the wide discretionary power vested to the supervising judge pursuant to section 11. The Court relied in part on the Supreme

Court ruling in 9354-9186 Québec inc. v. Callidus Capital Carp.” tadded:

[52] La LACC donne donc au juge surveillant la flexibilité nécessaire pour rendre les ordonmances « indiquées » afin
de faciliter la restructuration d'une corpagnie insolvable,

[53] Lanaturs des problémes économiques contemporains commande que des solutions innovatrices soient envisagées
et, si elles permettent que les objectifs fondamentaux de la LACC soient aiteinis, au hénéfice de tous, alors elles
doivent étre entérinées.

.

[71] Le Tribunal est d'avis que les termes « disposer; notamment par vente, d'actifs hors du cours ordinaire de ses
affaires » / « sell or otherwise dispose of assets outside the ordinary course of business »de l'article 36(1) LACC
permeitentun grand éventail d'actes et modes de disposition, incluant, en partie ou en totalité, par voie de « dévolution
inversée », une solntion innovatrice, 4 &tre analysée au cas par cas.

[72] L'article 36{1) LACC ne comporte ancune restriction i cet égard.
[73] Sortir des sentiers battus n'est pas contre-indiqué, au contraire, surtout lorsque cela permet de meilleurs résultats.

[74] D¥nillenss, dans ['Affaire Callidus, 1a Cour supréme mentionne ce qui seit quant au pouvoir discrétionnaire général
du Tribunal prévu & l'article 11 LACC:
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[...]lepouvoir conféré par l'art. 11 n'est limité que par les restrictions imposées par la LACC efle-méme, ainsi que
par 'exigence que I'ordonnance soit « indiqués » dans les circonstances,

175] Dans la présente affaire, la sobution d'une « dévolution inversée », officace et rapide, n'affecte pas le résultat final
pour les créanciers des Débitrices, au contraire, eile Fameéliore.

[76] En effet, le maintien des permis, licences et autorisations existants et des contrats essentiels a I'exploitation des
entreprises, et l'utilisation possible des divers attributs fiscaux disponibles, ont Facilité l'obtention de concessions de
la part des Offrants, et confirmées par le Contréleur, ce qui devrait permettre qu'une distribution plus importante soit
&ventaellement effectués au bénéfive des créanciers dos Débitrices.

89  The Cowt of Appeal refused leave in that case, while noting that some issues raised by the appeal did "appear to qualify
as heing significant to the practice of insolvency":

136] [ ... ] This is particularly the case regarding the issue of the scope of authority of the CCAA supervising judge in
+he context of &n order that is not striotly limited to the “sale or disposition of assets" provided for under section 36 (6)
CCAA, which, according to the Applicants, results in an outcome that would normalty form part of an arrangement subject
{0 prior approval by the oreditors. There is also an issue of principle raised regarding the granting of broad third party

releases {that are not limited to the transaction itself), cutside the confines of g arrangement and without determining their
0

appropriateness and submitting same to the required vote of creditors. 3
90  In Quest University Canada, the Supreme Court of British Coumbia cautioned that in the case of an RV, "the ability
of o CCAA court to be innovative and creative is not boundiess; as always, the court must exercise its discretion with a view

to the statutory objectives and purposes of the CCAA [ ... 1" 31 On the other hand, the Court added that "[t]here is no
provision in the CCAA that prohibits an RVO structure. As is usually fhe case in CCAA rmatters, the court must ensure that any
relief is 'appropriate’ in the circumstances and that all stakeholders are treated as fairly and reasonably 'as the citcumstances
permit [ ... ]." 32

91 Similarly, the Ontario Superict Court of Tustice relied on sections 11 and 36 of the CCAA to issue an RVO in CCA4
Plan of Arvangement - Clearbeach and Forbes. 33

92 AnRVO structure was approved most recenitly by the same coutt in Harte Gold Corp. (Re). 34 Although the Court was
unconvinced that such an order could rely entirely on section 36 of the CCA4, it concluded that its discretion under section 11
was clearly broad enough to encompass it. Furthermore, the criteria set out at paragraph 36(3) provide an analytical framework
that could be applied mutatis mutandis to an RVO transaction:

[36] The jurisdiction of the court to issug an RVO is frequently said to atise from 5. 11 and s. 36(1) of the CCAA.
Howeves, the structure of the transaction employing an RVO typically does not involve the debtor ‘selling or otherwise
disposing of assets outside the ordinary course of business', as provided in s. 36(1). This is becanss the RVO stmctore
is really a purchase of shares of the debtor and "vesting out" from the debtor to a new company, of unwanted assets,
obligafions and liabilities,

[37] T am, therefore, not sure I agree with the analysis which founds furisdiction to issne an RVO in s. 36(1). But
that can be left or another day because I am wholeheartedly in agreement that s. 11, as broadly interpreted in the
jurisprudence including, most recently, Callidus, clearly provides the court with jurisdiction o issue such an order,
provided the discretion available under s. 11 is exercised in accordance with the objects and purposes of the CCAA.
And it is for this teason that 1 also wholeheartedly agree that the analytical framework of s. 36(3) for considering
an asset sale transaction, even though 8. 36 may not support & standalone basis for jurisdiction in an RVO sitnation,

ghould be applied, with necessary modifications, to an RVO transaction, 33

13



93 It is troe that a Canadian appeal court has yet to rule definitively on the legality of an RVO under the CCAA. This
being zaid, and although the contexts might differ, the Coutt sees no compelling reason why it should set aside its reasoning
in Nemasika Lithium.

94  Bven if this type of transaction was not contemplated by section 36 of the CCAA, section 11 could clearly step inas a

basis for the Court's jurisdiction, The Supreme Court of Canada recently held that the other provigions of the CCAA, dealing
3 36

with specific orders which the courts can issue, do not restrict the general language and power of section 1
95 The Coutt agrees with the judge in Harte Gold Corp that paragraph 36(3), in any eveat, lays out a useful analytical
framework for the issne at bar, These criteria, which are laid out above, should be applied in conjunction with the factors

ermmerated it Royal Bank v. Soundair Corp.: 3

95.1. whether sufficient efforts to get the best price have been made and whether the parties acted providently”;
552 the efficacy and integrity of the process followed";

95.3. the interests of the parties"; and

95 4, whether any unfairness resulted from the process." 38
96  'The Court alsc agrees that an RVO structure should remain the exception and not the rule, and should be approved only
in the limited circumstances where it constifutes the appropriate remedy.

97  Some authorities indeed call for caution. For instance, Professor Janis Sarra recently stressed the importance for coutts

to provide detailed reasons when approving RVOs. 39 Among other things, Professor Satra reminds us that this type of order
deviates significantly from the usnal CCAA framework, which is meant to provide all creditors with an opportunity to be heard

in the process:

[ ...} [T]here mustbe exceptional circumstances for the court to be persuaded to bypass provisions of insolvency legislation
aimed at giving both secured and unsecured creditors a meaningful voice/vote in the proceedings, as they are the residual
claimants to the valee of the debtor's assets during insolvency. [ - . . ]

[..-]

The CCAA, particularly in its various amendments over the yeats, has sought to achieve an appropriate balance between
various interests affected by a debter company's fnsclvency. Part I sets out the framewerk of the statute, well-known to
practitionets and Canadian coutts, It allows for a compromise or arrangement to e propesed between a debtor company and
its secured and unsecured creditors, a meeting of the creditors to vote on Lhe plan, and, if & majotity in number representing
two-thirds in value of the creditors, or the class of creditors, present and voting either in person or by proxy at the meeting,
agree to any plan of comprotuise or arrangement, the plan may be sanciioned by the court snd, if so sanctioned, is binding.
There are specific provisions addressing Crown claims, employees and pensioners, and treatment of equity clajms, all
designed to balance multiple interests in complex proéeedings.

[...1

This statutory framework represents a carefizl balancing of interests and prejudice, and gives voice and vote to the creditors
{hat are the residual claimants to the value of the debtor company. Many of the provisions are aimed at mitigating the
imbalance in power that secured creditors have in insolvency proceedings, at least dunng the pericd of negotiations for
a plan, with a view to maximizing the value of the asgets, preserving going-concern value, and protection of employees
and the public inferest. |
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98

99

{t makes sense, therefore, that in any application to bypass this carefully crafted statutory process, the court consider
whether there are compelling and exceptional circumstances to justify this extraordinary remedy, even where the RVO i3
not specifically contested, as the court needs to be safisfied of the integrity of the system and the potential prejudice to

creditors and other stakeholders that may ot be appearing before it. Reasons are important for stakeholders to understand

the benefits and prejudice that may accrue to apy pasticular transaction. 40

As the Supreme Court of British Columbia held in Quest University Canada:

[171] Ldo not consider that an RVQ structure would be generally employed or approve ina CCAA restructuring to sim

1d = debtor of a recalcitrant creditor who may seek fo exert leverage through its vote on a plan while farthering its own
interests, Clearly, every situation must be considered based on its own facts; different cireumstances may dictate different
results. A debtor should not seck an RVO structure simply to expedite their desired result without regard to the remedial

ohjectives of the CCAA, M

[Emphasis added]

Tn particular, the following comments made in Harte Gold Corp are entightening:

[38] Given this context, however, I think it would be wrong to regard employment of the RVO structure in ah inselvency
sifiation as the "norm" or something that is routine or ordinary course, Neither the BIA nor the CCAA deal specifically

with the use or application of an RVO structure. The judicial authorities approving this approach, while there are now quite
a few, do not generally provide much guidance on the positive and negative implications of this restracturing technique or
what to look out for. Broader-based commentary and discussion is only now just now starting to emerge. This suggests to
me that the RVO should continue to be regarded as an unusual or extraordinary measure; notan approach appropriate in any
case merely becanse it may be more cot:venient or beneficial for the purchaser. Approval of the nse of an RVO structare

should, therefors, involve close scratiny. The Monitor and the court must be diligent in ensuring that the restructuting is
fair and reasonable to all parties having regard to the objectives and statutory constraints of the CCAA. This is particularly
the case whete there is no party with a significant stake in the outcome opposing the use of an RVO structore. The debtor,
the purcheser and especially the Monitor, as the court appointed officer oversecing ihe precess and answerable to the court
(and in addition to all the usual enquiries and reporting obligations}, must be prepared to answer gquestions such as:

(a) Why is the RVO necessary in this case?
(b} Does the RVO structure produce an economic result at least as favourable as any other viable alternative?

{c) Is any stakeholder worse off under the RV O structure than they would have been nader any other viable altetative?
and

(d) Does the constderation being paid for the debfor's business reflect the importance and value of the licenves and
permits (or other intangible assets) being preserved under the RVO structure?

[Emphasis added]

7.2 Discussion on criteria to approve an RVO

100

The Court will now apply the criteria set out in paragraph 36(3) of the CCAA to the RVO Application, keeping in mind

the other relevant factors idendified by the case law, and will analyze the appropriateness of the RVO structare in particular.

101

The process leading to the proposed sale was veasonable in the circumsiances £, 36(3){a) of the CCA4). As detailed

in the Fifth Report, BlackRock and the Monitor have conducted the SISP in accordance with the Bidding Procedures approved
by this Court on Janmary 7, 2022. The market has been adequately canvassed through & fulsome, fair and transparent process,
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1t should be reiterated that BlackRock had already deployed a global search for financing during the years leading up to the
initiation of the CCAA Proceedings, to no avail.

102 Tn the present circumstances, the Court concludes that sufficient efforts have been made fo get the best price for
BlackRock's assets and that the parties acted providently. The record also shows the efficacy and integrity of the process
followed.

103 The Monitor approved of the process leading to the proposed sale and filed with the court a report stating that in their
opinion the sale would be more beneficial to the creditors than a sale or disposition under a bankrupicy (s. 36(3)(a) and (b) of
the CCAA). The Monitor not anly approved the SISP but also participated in the negotiation and development of the Bidding
Procedures and had primary cattiage of the process throughout, In the course of the SISP, the Monitor consulted with BlackRock.

104  The Fifth Report concludes that the SISP was properly conducted and that the Proposed Transaction is beneficial for
all the stakeholders compared to a bankruptcy scenario. The Monitot "is of the view that creditors who will suffer a shortfail
following the Parchase Agreement would not obtain any greater Tecovery in & sale in bankouptey.! "Furthermore, bankruptey
proceedings would: (i) [cjause additional delays and uncertainty in the sale of [BlackRock]'s assets; (i) [jleopardize the going

concetn operations of [BlackRock]; and, (ifi) [Llikely result in employees to be unemployed.” 42

105 BlackRock's creditors were duly consulted (s. 36(3)(d) of the CCAA). The secured creditors of BlackRock: are Crion
and IQ) who are also the Stafking Horse Bidders, Obviously, they have been consulted extensively and they consent to the RVO
Application.

106  Importantly, the Grand Council of the Crees (Eeyou Istchee) and the Cree Nation Government also expressed support
for the Proposed Transaction, as outlined by their counsel in a letter sent to the Monitor on May 19, 2024:

Our clients consider that the approval of the Stalking Horse Agreement offers the most, and perhaps the only, viable

prospect to bring the BlackRock Mining Project into successful commercial operation and hence to secure for the Cree
43

Nation of Eeyou Istchee the critically important benefits of the BallyHusky Agreement,
107  The other creditors are unsecured creditors who have been duly advised of the Initial Application end Order, including
the Bidding Procedures. They have decided nof to participate in the SISP and nofhing indicates that they would oppose to the
RVO Application.

[08 The effects of the proposed sale or disposition on the creditors and other interested parties ave beneficial overall (5.
36(3)(e) of the CCAA). The Stalking Horse Bid is the best ayailable altetmative for BlackRock's cteditors and other interested
parties and should allow for BlackRock to emerge a5 a rehabilitated business in 2 stronger position to comptete the Construction
Finapcing and move forward with Project Volt. This outcome is advantageous to BlackRock and its stakeholders, including
their creditors, employees, trading partners and First Nations partners.

109 1t is troe that the RVO will result in the claim of unsecured creditors being transferred to ResidualCo, an empty shell
where all unagsumed liabilifies will be transferred. This transfer simply reflects the fact that the BlackRock's valus, as tested
in the market through the SISP and for many years prior to the current estructuring, is not high enough to generate value for
these unsecured creditors.

110 As for the other stakeholders, they will benefit on the whole from the approval of the Proposed Transaction, as it will
allow the Debtors' business to emerge in a position to move forward as a going concern. This will benefit the employees, trading
partners and First Nations partners and it will have indirect socto-economic benefits in the province of Quebec.

111 The consideration o be received for the assels is reasonable and faiy, taking into account their market value (v 36(3)
) of the CCA4). The consideration being paid by Orion and 1Q, which is in excess of $100M, is importantly linked to the
preservation the Debtor's pernsts {ctucial to the condact of the contemplated mining activities), certain existing contracts and
its tax attributes.
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112 The reasonableness of the consideration is well established. Given the amount of the secared debt held by Orion and 1Q,
the consideration which they will pay exceeds i) what the market would be willing to pay to inherit intangible assets BlackRock
Las been able to build over time and ii) the capacity to raise on the market the financing required for Project Volt.

113 Nobody submitted a higher bid after extensive aitempts to raise financing over many years.

114 Exceptionally, the RV() structure is appropriate in the circumstances. Iu his Fifth Report, the Monitor outlines the
reasons why, in his opinior, the reverse vesting order structure that would be implemented would be "more appropriate and
beneficial than a traditional vesting order structure and that the reverse vesting order structure s necessaty, reasonable and

justified in the circumstances": 44

(i) Numerous agreements, permits, licenses, authorizations, and related zmendments are pett of the assets that have
to be transferred as per the Purchase Agreements. It could be more complex to fransfer the benefits of these assets
in a traditiona! vesting order structure since consents, approvals or authorizations may be required. A reverse vesting
order strictare minimizes risks, costs or delays of having these asgets transferred;

(ii) The proposed reverse vesting order structure results in better economic resutts for some creditors of BRM who
see their pre-filing claim being assumed and retained. Also, the reverse vesting order structure will avoid any delays
or costs agsociated with the assignments of the assumed contracts;

(iif) The contracts or obligations of the creditors and the stakeholders that are considered Exchided Assets and
Excluded Obligations according to Schedule B of the Purchase Agreement will not be in a worse position than they
would have been with a more traditional vesting of assets to a third party;

(iv) Most assets of BRM are intangibles, such as agreements, permits, licenses, authorizations end related
amendments, and their value depend on the capacity of the purchasers to complete the financing and achieve the
project. These essets wonld have no or limited value if some of them were not being preserved. The reverse vesting
order structute allows to avoid any polential risks around the transfer to the purchaser.

115 The Court agrees with the Monitor's conclusions. RVO structures have been found by courts to be appropriate in
situations such as the present case, where a traditional sale of assets would lead to uncertainty regarding the transfer of nurnerous
agreements, permits, authorizations and other regulatory approvals that are required for the continuation of a company's
business. ™
116 Indeed, BlackRock operates in the highly regulated mining industry. Their business is almost entirely constituted of such
intangible assets, which provide a head start of several years to the purchaser. Some of these assets cannot be assipned or are at
least difficult to assigh. Therefore, the capacity to restructure BlackRock depends heavily on the capacity to keep the existing
legal entities in place while restructuring the share~capital of BlackRock. That is exactly what the RVO provides for.

117 If BlackRock was forced to proceed with a traditional asset sale, it could significantly increase the costs, generate
uncertainties and reduce the value its assets, to the detriment of all parties involved.

118  Moreover, despite the Intervenors' firm belief, the SISP has unequivocally demonstrated that there is no realizable value
in BlackRock's business or assets beyond the secured debt of IQ and Orion, such that there s no equity left for its unsecured
creditors, lat alone its shareholders,

119  The Court adds that Shareholders have litle or no say in CCAA. proceedings like the present one, where the debtor
company js insolvent and its shares have lost all value. This goes to their legal interest in confesting an arrangement or transaction,

proposed by the company. 46
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120 Tn any case, the shareholders and unsecured creditors of BlackRock are not in a worse position with an RVO than they
would beunder a traditional asset sale. Either way, they would have no econotnic interest because the purchase price peid would
not generate any value for the unsecured creditors (and even less so for the shareholders).

121 This is consistent with the conclusions of the Ontario Superior Coust of Justice tn Harte Gold Corp.:

759] Because the transaction contemplates the cancellation of all existing shares and related rights in Harte Gold and
the issue of new shares to the purchaser, the existing shareholders of Harte Gold will receive no recovery on their
investment, Being a public company, Harte Gold has issued material change notices as the events described above
were unfolding. By the time of the commencement of the CCAA proceedings, the shareholders had been advised in
10 Uncertain ferms that there was no prospect of shareholders realizing any value for their equity investment.

[607 The evidence of Harte's financial problems and balance sheet insolvency, the unsuccessful prefiling strategic
roview process, and the hard reality that the only parties willing to bid anything for Harte Gold were the holders of
secured debt (and only for, effectively, the value of the secured debt plus cartying and process costs) only serves to
emphasize that equity holders will not see, and on any other realistic scenario would not see, any recovery of their
equity investment in Harte Gold.

[61] Under 5. 186(1) of the OBCA, "reorganization" includes a court order made undet the Bankruptey and Ingolvency

Act or an order made wnder the Companies Creditors Arrangement Act approving a proposal. While the term

"nropogal” is unfortunate (because there are no formal "proposals” under the CCAA), I view the use of this ferm. inn
the non-teclhmical sense of the word: that is, as encompassing any propesal such as the proposed transaction brought

forward for the approval of the Coutt under the provisions of the CCAA in this case.

162] Section 186(2) of the OBCA provides that if a corpotation is subject to a reorganization, its articles may be

amended by the court order to effect any change that might lawfully be made by ar amendment nnder 5. 168. Section
16R( 1)) provides that a corporation may from time fo time amend its articles fo add. change orremove any provision

that is set out in ts articles. including to change the designation of all or any of its shares and add, change or remove

any rights, privileges, restrictions and conditions. including rights to accrued dividends, in respect of all or any of

its shares. This provides the jurisdiction of the court to approve the cancelfation of all outstanding shares and the
igsuance of new shares to the purchaser,

[...]

[641[ - . . ] In. circumstances like Harte Gold's, where the shareholders have no economic interest, present or fufure,

it would be unnecessary and, indeed, inappropriate to require & vote of the shareholders [. .. ]. The order requested
47

for the cancellation of existing shares is, for these reasons, justified in the circumstances,

[Emphasis added]

122 Inparticular, paragraphs 61 and 62 of the above excerpt answer the Infervenors' argmment about the jurisdiction of the

Court to cancel their shares under the Canada Business Corporations Aot (CBC4). The same logic applies with sections 173
and 191 of that statute, The powes to cancel and issue shares in the confext of an RVO is captures by the possibility for an court
order to “change the designation of all or any of [the corporatior's] shares, and add, change or remove any rights, privileges,
regtrictions and conditions [ . . . ] in Tespect of all or any of its shares, whether issued or unissued”, pursuant fo 191(2) and
173(1)(g) of the CBCA.

123 Itshould also be noted that the Intervenors' opposition to the RVO structure in particular appeats to be new. Canada Inc.'s
non-binding LOI had already conceded on March 9, 2022 that its proposed hid could itself "ake the form of a reverse vesting

order”. ¥ Ultimately, it scoms that the Intervenors are not objecting (o the wse of an RVO per se, but only to the extingmishment
of their equity interests, which wonld cccuz irrespective of the use of an RVO structure or of a traditional vesting order.
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124 Therefore, the fact that the transaction is structured as an RVO only has benefits and does not prejudice auy of
the stakeholders. The Court finds that in the specific circumstances of the present cass, the proposed RVO is an appropriate

arrangernent.
7.3 Discussion on the releases

125  The Proposed Transaction contemplates releases for various parties, including Orion and IQ, from all claims relating
to, in particular, BlackRock, its restructuring or the Proposed Transaction.

126  Whils the Tufervenors do not object to a release being granted to BlackRock directors or to the Monitor, they argue that
Orion and 1Q's actions constitute an abuse of both their tights as shareholders and of the CCAA process. Thus, the effect of
the requested releases in favour of Orion and IQ would be to dismiss the Intervenors' potential claims without the benefit of
hearing any evidence allowing for the determination of theit potential liability.

127 Forthe reasons below, the Court holds that the releases in favor of Orion and IQ) will form part of the Proposed Transaction.

128 T is now commonplace for third-party releases, in favor of parties to a testructnting, their professional advisors as well

as their directors, officers and others, to be apptoved cutside of a plan in the contest of a transaction, >° Tn fact, similar releases

have been approved by this Court in recent cases involving RVO transactions, including in Nemaska Lithium, al

129 ‘This being said, the courts should not grant releases blindly and systematically.

130 InHarte Gold Corp., tae Court approved releases in favor of various parties that included the purchaser and its divectors
and officers and considered the critetia ordinasily canvassed with respect to third-party releases provided for under a plan, as

articulated in Lydian International Limited (Ke) 52 and elsewhere”- . They are the following:
&) Whether the parties to be released from claims were necessary and essential to the restructuring of the debtor;
b) Whether the claims to be released were rationally cotmected to the purpose of the plan and necessary for it;
¢) Whether the plan could succeed without the releases;

d) Whether the parties being released were contributing to the plan; and

¢) Whether the release benefitted the debtors as well as the creditors generally. 4

131 Inthe present file, IQ's and Orion's participation was obviously instrutnenta] to the restructuring of BlackRock's business.
Considering the SISP and the opportunity given to BlackRock's stakcholders to participate in the process, it is reasonable for 1Q
and Orion to naw start with a clean slate and not to be under the threat of potential claims as they will be leading BlackRock's
efforts with Project Volt. The release will provide more certainty and finality.

132 The refease is thus teasonably connected and justified as pert of the Proposed Transaction, 35 and it is o the benefit of
BlackRock and its stakeholders generally as it will allow BlackRock to emerge as a solveat entity and be in the best possible
position to, hopefilly, secure financing for Project Volt, They are also fair and reasonable in the present circumstances.

133 The eventoal claims for which Orion and 1Q should not be released, according to the Intervenoss, are based on allegations
of abuse related solely to Orion's and Qs Stalking Horse Bid and their conduct during the SISP.

134  The Court-was sensitive to the shareholders' submissions initially and extended the SISP delays to ensure that the process
was as falsome and fair as possible. Still, and in spite of all the efforts made over the years, 1Q and Orion remain the only
entities who are ready to take over the development of BlackRock and fo further invest in same.

19




135 In the process leading to the Bidding Procedures Ordet, to the refusal of the Bid Bxtension Application and to the
approval of the Proposed Transaction (Reverse RVO), the Court was able to appreciate the context leading up to the final
outcome ordered as per the present judgment and also found the Proposed Transaction, as proposed by Orion and IQ, to be fair
and reasonable, The Court sees little to no room for a finding of abuse in the svents leading to the CCAA procesdings, fo the
SISP or to the approved {transaction.

136  To the confrary, there is no goed reason to leave the door cpen to the Infervenors' potential claims against Orion and
1Q, to BlackRock's detriment.

137  Therefore, the release provided for in the Proposed Transaction will be granted.
FOR THESE REASONS, THE COURT:

138  DECIDES in accordance with the attached orders.
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6837 (Ont. 8.C.J, [Commercial List]), par, 27-28.

Lydian International Limited (Re), 2020 ONSC 4006 (Ont. S.C.J. [Commercial List}), par. 54. Ses also; AT Financial v. Meicalfe
& Mansfield Alternative Investments I Corp., 2008 ONCA 587 (Ont. C.AL);

See ATB Financial v. Metcalfe & Mansfield Alternative Investmenis I Corp., 2008 ONCA 587 (Ont. C.A.), par. 70 (leave fo appeal
to SCC dismissed [2008 CarswellOnt 5432 (§.C.C.)], 2008 CanLII 45997). :

22
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Companies’ Creditors Arrangement Act, R.5.C. 1985, ¢c. G-36, 5. 11.02

Canada Federal Statutes
Companies' Creditors Arrangement Act
Part II — Jurisdiction of Courts (85, 5-18.5)

Most Recently Cited in:Harte Gold Corp. (Re) , 2022 ONSC 653, 2022 CarswellOnt 1598 | (Ont. 8.C.J.
FCommereial List], Feb 4, 2022)

R.58.C.1985, ¢. G356, 5. 11.02
8 11.02

Currency

11.62

11.02{1)Stays, ete. — initial application

A court may, on an initial application in respect of a debtor company, make an order on any tesms that it may impose, effective
for the period that the court considers necessary, which period may not be more then 10 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the company
under the Bankruptey and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the coutt, fiuther proceedings in any action, suit or proceeding against the
compary; and
{c) prohibiting, untfl otherwise ordered by the court, the commencement of any action, suit or proceeding against the
company.
11.02(2)Stays, etc, — other than initial application
A court may, on an application. in respect of 2 debtor company other than an initial application, make an order, on any terms
.- that it may impose, -

(a) staying, until otherwise ordered by the court, for any period that the court considers necessaty, all proceedings taken
or that might be taken in respect of the company under an Act referred to in peragraph (1)(a);

(b)'"re:sixaining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the
company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the

COImpany. _ -

11.02(3)Burden of proof on application
The court shall not make the order unless

—-(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order nuder subsection (2), the applicant also satisfies the court that the applicant has acted, and is
acting, in good faith and with due diligence.

11.02{(4)Restriction

WESTLAW EDGE CANADA Copyright @ Thomson Reufers Canada Limited or Its liconsors (excluding individual court documents), All rights reserved. 1




Campanies' Creditors Arrangement Act, R.8.C. 1985, ¢, C-36, s. 11.02

Ordess doing anything teferred to in subsection (1} or (2) may only be made under this section.

Amendment History
2005, c. 47, s. 128; 2019, ¢. 25, 5. 137

Judicial Constderation (1)

Currency
Federal English Statutes reflect amendments current to Febtuary 15, 2022
Pederal English Regulations Current to Gazette Vol 156:3 (Debruary 2, 2022)

End of Document Copyright @ Thomson Reuters Canada Limited or itz licensors {excluding individual conrt docaments). All rights reserved.

WESTLAW EDGE CANADA Copyright @ Thomsen Reuters Ganada Limited or its lisensors (excluding individual court documents). All Aghts reserved, 2
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Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢, C-36, s. 11.02

Canada Federal Statutes
Companies' Crediiors Arrangement Act
Part I - Jurisdiction of Courts (ss. g-18.5)

Most Recently Cited in:Harte Gold Corp. (Re) , 2022 ONSC 653, 2022 CarswellOnt 1668 ] (Ont. 8.C.J.
[Cotnmercial List], Feb 4, 2022)

R.8.C. 1985, c. C-36, 8, 11.02
511,02

Currency

11.02

11.02(1)Stays, etc. — initial appHeation

A court may, on an initial application in respect of a debtor company, make an order on any terms that it may impose, effective
for the period that the court considers necessaty, which period may not be more than 10 days,

(a) staying, until otherwise ardered by the coutt, all proceedings taken or that might be taken in respect of the company
under the Bankruptcy and Insolvency Act ot the Winding-up and Restructuring Act,

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the
company; and

(c) prohibiting, wnti] otherwise ordered by the court, the commencement of any action, suit or proceeding against the

company.

11.02(2)8tays, etc. — other than initial application
A court may, on an application in respect of a debtor company other than an initial application, make an order, on any terms

| - thatit may imposs, —

(a) staying, until otherwise ordered by the court, for any pericd that the court considers necessary, 2l proceedings talen
ot that might be taken in respect of the company under an Act referred to in paragraph (D)

o) ‘testraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the
compeary; and

(c) prohibiting, until ctherwise ordered by the court, the commencement of any actioti, suit or procecding agaiust the

Company. . VR

11.02(3)Burden of proef on application
The court shall not make the order uniess

(a) the applicant satisfies the court that circumstances exist that make the order approptiate; and

{b) in the case of an order wnder subsection (2), the apphcant also satisfies the court that the applicant has acted, and is
acting, in good faith and with due diligence, .

11.02(4)Restriction

b

WESTLAW EDGE CARADA Copyright @ Thomsen Reuters Ganada Limited or iis licensors (excluding indlvidual court documents). All rights reserved. 1



Companies” Creditars Arrangement Act, R.5.C. 1985, c. C-36, 5. 11.02

Orders doing anything referred to in subsection (1) or (2) may only be made under this secticn,
Amendment History

2005, ¢. 47, s. 128; 2019, ¢. 29, 5. 137

Judicial Consideration (1)

Currency
Federal English Statutes reflect amendments current to Febroary 15, 2022
Federal English Regulations Current io Gazette Vol. 156:3 (February 2, 2022)

End of Docmment Copyright © Thomson Reuters Canada Limited or its licensors (excluding individusl covrt docaments). All rights reserved,

WESTLAW EDGE CARADA Copyright @ Thomson Reuters Canada Limlted or its licensors (excluding indlvidual aotirt documents). All rights reserved. 2
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Canada Fedata] Statutes
Companies’ Creditors Arrangement Act
Part Il — General (ss. 18.6-43) [Heading added 2005, c. 47, 5. 131.}
Monitors [Heading added 2003, ¢, 47, 5. 131.]

R.8.C. 1985, c. C-36, 5 23
§23.

Currency

23.
23(I)Duties and functions
The monitor shall

(a) except as otherwise ordered by the court, when an order is made on the initial application in respect of a debtor company,

(i) publish, without delay after the order is made, once 2 week for two consecutive weeks, or as otherwise directed by
the court, in one or more newspapers in Canada specified by the court, a notice containing the prescribed information,
and

(iiy within five days after the day on which the order is made,
(A) make the order publicly avajlable in the prescrived manner,

{B) send, in the prescribed manner, a notice to every known creditor who has a claim apainst the company of
mote than $1,000 advising them that the order is publicly available, and

(C) prepare a list, showing the names and addiesses of those creditors and the estimated amounts of those claims,
and make it publicly available in the prescribed manner;

{b) review the company's cash-flow statement as o jts reasonableness and file a report with the court on the monitor's
findings;

{¢) make, or cause to be made, any appraisal or investigation the monitor considers necessary to determine with reasonable
accuracy the state of the company's business and financis) affairs and the cause of its financial difficulties or insolvency
and file a report with the cowrt on the monitor's findings;

(d) file a report with the court on the state of the company's business and financial affairs — containing the prescribed
information, if any —

(D) without delay after ascertaining & material adverse change in the company's projected cash-flow ot financial
circumstances,

(i) not later than 45 days, or any longer period that the court may specify, after the dey oti which each of the company's
fiscal quarters ends, and

(ifi) at any other time that the court may order,

(iv) [Repealed 2007, c. 36, 5. 72{2)]

WESTLAW EDM:R CANADA Copyright ® Thomson Reulers Canada Limited or ifs livensors {axeluding individual court documents). Al rights reserved. ' |



Companies' Creditors Arrangement Act, R.5.C. 1985, c. G-36, 5. 23

[ - b e, e

(d.1) file a report with the couct on the state of the company's business and fnancial affairs — containing ths monitot's
opinion as fo the reasonableness of a decision, if any, to ipslude in a compromise or arrangemeil 2 pravision that sections
38 and 95 to 101 of the Bankruptcy and Insolvency det do not apply in respect of the compromise or arrangement and
contaiting the prescribed information, if any — at least seven days before the day on which the meeting of creditors
veferred to it section 4 or 5 is to be held;

(e} ndvise the company's creditors of the filing of the repart referred to in any of paragraphs (b) to (d.1);

£f) file with the Superintendent of Bankruptey, in the prescribed manner and st the preseribed time, a copy of the documents
specified in the regulations; '

(£.1) for the purpose of defraying the expenses of the Superintendent of Bankruptey incurred in performing his ot her
functions under this Act, pay the preseribed levy at the prescribed time to the Superintendent for deposit with the Recelver
General;

(g) attend court proceedings held under this Act that relate to the cotnpany, and 1meetings of the company's creditors, if the
monitor considers that his oz her attendance is necessary for the fulfilment of his or her duties or functions;

{k) if the monitor is of the opinion that it would be mare beneficial to the company's erediters (f proceedings in respect
of the company were talen under the Baniruplcy and Insolvency Aet, so advise the court without delay after coming to
that opinion;

(i) advise the court on the reasonableness and faimess of any compromise or arrangement that is proposed between the
company and its creditors;

{j) make the prescribed documents publicly aveilabls in the prescribed manner and at the preseribed time and provide the
company's creditors with information as to how they may access those docurnents; and

{l) carry out any other functions in relation to the company that the court may direct.

23(2)Monitor rot liable
If the monitor acts in good faith and takes reasongble care in preparing the report referred to in any of paragraphs (1)(b) to (d.1),
the menitor is nat liable for loss or damage o any person resulting from that person's reliance ori the repott.

Amendment History
20058, c. 47, 5. 131; 2007, c. 36, 5. 72

Currency
Federal English Statutes reflect amendments current to June 22, 2022
Federal English Regulations Current to Gazette Vol. 156112 (June 8, 2022)

Cnd of Document Copyright © Thomson Reuters Canudz Limited or its licensois (excluding individual eourt documents), All rights regeived.

TWEGTLAW EDGE CANADA Copyright ® Thamson Reulerz Canada Limited or ils licensors (exoluding Individual court documants). All righis reserved. 2
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IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
GENERAL DIVISION
In Bankruptcy and Insolvency

Citation: Sports Villas Resort, Inc. (Re), 2020 NLSC 109
Date: August 7, 2020
Docket: 201901G1157

IN THE MATTER OF the Receivership
of Sports Villas Resort, Inc. and Twin
Rivers Golf Inc,

AND IN THE MATTER OF the
Bankruptcy and Insolvency Act, R.S.C.
1983, ¢. B-3, as amended

BETWEEN:
BUSINESS DEVEILOPMENT BANK OF
CANADA '
APPLICANT
AND:
SPORTS VILLAS RESORT, INC. and
TWIN RIVERS GOLF INC.
RESPONDENTS
AND:
83848 NEWFOUNDLAND AND
LABRADOR INCORPORATED
FIRST INTERVENOR
AND:
PROJECT MANAGEMENT AND
DESIGN LIMITED
' SECOND INTERVENOR
AND:
NWS HOLDINGS INC.

THIRD INTERVENOR
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CLARKE INC. MASTER TRUST
FOURTH INTERVENOR

BASIL DOBBIN
FIFTH INTERVENCR

Before: Justice Robert P. Stack

Place of Hearing: St. John’s, Newfoundland and Labrador
Date of Hearing: June 18, 2020
Summary:

The receiver’s application for sale of the assets of the insolvent corporations
was denied because the proposed sale included the interests of third parties in
a condominium. property. The receiver had not complied with the sale
provisions of the Condominium Act and so could not convey the third party
interests to the proposed purchaser.

Appearances:

Neil L. Jacobs, Q.C. and
Kimberley A. Walsh Appearing on behalf of the Applicant

No Appearance | On behalf of the Respondents

Gregory K. Pittman, Q.C.  Appearing on behalf of the First Intervenor
Gregory M. Smith, Q.C.

and Shane R. Belbin Appearing on behalf of the Second and

Fifth Intervenots

John J. Hogan, Q.C. Appearing on behalf of the Third Intervenor
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Timothy W. Hill, Q.C. Appearing on behalf of the Fourth Intervenor

Authorities Cited:

CASES CONSIDERED: Barnes, Re, 2016 NLTD(G) 106; Penney .
Newfoundland and Labrador (Service NL), 2017 NLCA 25; Royal Bank v.
Soundair Corp. (1991), 4 OR. (3d) 1, 83 D.LR. (4th) 76 (Ont. C.A.); White
Birch Paper Holding Co., Re, 2010 QCCS 4915; Denison Environmental
Services v. Cantera Mining Ltd. (2005), 11 CB.R. (5th) 207, 139 A.C.W.5.
(3d) 72 (Ont. Sup. Ct. I.), additional reasons at [2005] O.J. No. 2421, 140
A.CW.S. (3d) 35 (Ont. Sup. Ct. 1.); Canadian Imperial Bank of Commerce
(Re}, 2018 NLSC 175; 2475813 Nova Scotia Ltd. v. Ali, 2001 NSCA 12.

STATUTES CONSIDERED: Bankruptcy and Insolvency Act, R.5.C. 1985,
c. B-3; Condominium Act, 2009, S.N.L. 2009, c. C-29.1; Condominium Act,
R.S.N.S. 1989, c. 85.

REASONS FOR JUDGMENT

STACK, IL.:
INTRODUCTION

[1] This matter deals with the proposed sale of the property of Sports Villas
Resort, Tnc. (“Sports Villas”) and Twin Rivers Golf Inc. (“Twin Rivers”), the
respondents, in the entities commonly known as the Terra Nova Golf Resort and
Terra Nova Estates located in Port Blandford, Newfoundland and Labrador, in
connection with receivership proceedings pursuant to section 243 of the Bankrupicy
and Insolvency Act, R.8.C. 1985, c. B-3 (“BIA”). The property in question is referred
to in the application as the Subject Property and I will describe it in more detail
below.

2]  The respondents defaulted on certain secured obligations fo Business
Development Bank of Canada (“BDC”). On application by BDC, BDO Canada
Limited was appointed receiver of the respondents pursuant to an order of this Court
dated March 20, 2019. By order dated June 18, 2020, Grant Thorton Limited was
substituted as the receiver.
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[3] The first intervenor, 83848 Newfoundland and Labrador Incorporated, is the
proposed purchaser of the Subject Property and will be referred to as the
“Purchaser”. Bach of the second, third and fifth intervenors is an owner of a
condominium unit in the TNCC Property, as described below. They will be referred
to as “Project Management”, “NWS”, and “Dobbin”, respectively. The fourth
intervenor, Clarke Tnc. Master Trust, holds mortgages on certain of the condominium
unite. 1 will refer to the fourth intervenor as the “Encumbrancer”.

[4] The receiver seeks an order:

(1) approving the first report of the court-appointed receiver (the
“Receiver’s First Report”) and the receiver's activities as outlined

therein;

(2) ~ approving the receiver's recommendation to sell the Subject Property
(as defined by the receiver) to the Purchaser;

(3)  authorizing the receiver to complete the sale of the Subject Property to
the Purchaser pursuant to its Invitation for Offers, with such minor
amendments as the receiver may deem necessary or appropriate;

(4) vesting the Subject Property in the Purchaser free and clear of all
encumbrances pursuant to an approval and vesting order to be effective
upon the recetver’s filing of the receiver's certificate;

(5) waiving the requirement of the receiver to obtain a release pursuant to
section 61(1)(b) of the Condominium Act, 2009, S.N.L. 2009, ¢. C-29.1
(the “Act”) from the Encumbrancer, and if not waived, provide
direction to the receiver;
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(7

(8)
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anthorizing the receiver to execute conveyances to the Purchaser in
respect of the condominium units owned by Sports Villas, Project
Management, Dobbin, 68861 Newfoundland and Labrador Inc., ALJO
Holdings Inc. and NWS, or alternatively, waiving the requirement
pursuant to section 61(2) of the Aef to have the conveyance executed
by all the owners, or in the further alternative, provide direction to the
recelver;

approving the receiver's Interim Statement of Receipts and
Disbursements dated JTuly 31, 2019; and

sealing the Receiver’s First Report and all appendices thereto, such that
the materials may be filed with the Court on a confidential basis until
completion of the receivership of the respondents.

The intervenors, other than the Purchaser, oppose their condominium units

being included in the proposed sale.

Approval of the Receiver’s First Report and the Receiver’s Activities

At the hearing, upon agreement by the parties, I approved the Receiver’s First

ey

2)

Report and the receiver’s activities as desctibed m it except as they relate to:

the proposed sale of the Subject Property; and

approval of the receiver’s Inferim Statement of Receipts and
Disbursements which will be determined at a later date,
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Sealing the Receiver’s First Report

[7] Ialso granted an order sealing the Receiver’s First Report until the transaction
contemplated in the application is completed or upon further order of the Court. As
a cowrt of inherent jurisdiction, this Court has authority to seal part or all of a court
record (Barnes, Re, 2016 NLTD(G) 106). The receiver submits that this is an
appropriate case for me to exercise my discretion in accordance with generally
accepted insolvency practice to grant a sealing order over the Receiver’s First Report
and its appendices, until completion of the sale contemplated by this application.

[8] The information contained in the Receiver’s First Report describes in some
detail the operations of the respondents, as well as the efforts tndertaken by the
recoiver since being appointed privately by BDC. It also contains details of the
respondents’ financial circumstances, the financial circumstances of Terra Nova
Resort Condomirium Corporation (“TNCC™), details of bids, and asset appraisals.

[9]  Because the proposed sale of the Subject Property has not been approved, the
receiver is rightly comcerned that the sensitive information contained in the
Receiver’s First Report could adversely affect the sale of these assets to another

party.

r10] Itis ordered that the Receiver’s First Report be sealed until the proposed sale
closes or further order of the Court.

ISSUE

[11] The remaining issues identified by the receiver all relate to the receiver’s
proposed sale of the Subject Property fo the Purchaser. T he sole issue to be decided,
therefore, is whether that sale should be approved. In particular, can the receiver
include in the proposed sale condominium units owned by Project Management,
NWS, Dobbin and ALJO Holdings Inc., as well as the units over which the
Encumbrancer holds a security interest?
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MATERTAL FACTS

[12] BDC financed the respondents commencing on August 22, 2003. Details of
this financing relationship and related security are set out in the receiver’s
originating application for the appointment of a receiver. The respondents were
indebted to BDC jointly and severally for $3,228,664 as of March 20, 2019.

The Subject Property

[13] For the purposes of the proposed sale, the receiver has defined the Subject
Property as those assets that are collectively required to operate Terra Nova Golf
Resort and Terra Nova Estates as follows:

(1)  Property of Sports Villas:

(a) the majority of the real property known a3 the Terra Nova Golf
Resort, subject to a first charge of BDC;

(b) the real property known as the Eagle Creek golf cousse, subject
to a first charge of BDC,;

(¢) the 38 unsold lots in an adjacent residential real estate
development known as Tetra Nova Estates, subject to a first
charge of BDC; and '

(d) 45 of the 54 condominium wnits in TNCC (25 of the 34
residential units and all of the 20 conumercial units), subject to a
first charge of BDC,
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(2)  Property of Twin Rivers:

(a) the interest in the Parks Canada lease for the Twin Rivers golf
course, subject to the consent of Parks Canada and a first charge
of BDC; and

(b) power carts and accessories, grass mowers and accessorics,
tractors and related attachments, and small tools, primarily leased
from the Royal Bank of Canada and De Lage Landen Fmancial
Services Canada Inc., or subject fo a first charge of BDC.

(3) Properties owned by Third Parties:
(a) Nine of the TNCC Property units as described below.

[14] The Subject Property is subject to certain security inferests as set out in the
application. To the extent that any are relevant for the purposes of this decision, they
are identified later.

Proposed Sale of the Subject Property

[15] The receiver submits that this application is in furtherance of its powers set
out in the receivership order to continue the commercial viability of the Subject
Property and to achieve maximum value in accordance with its obligations under the
receivership order and the 574.

[16] The receiver states that its objective in conducting the sales process was to
find a bidder who would operate the Terra Nova Golf Resort. This is because the
receiver and its appraiser determined this approach most likely to: (a) maximize the
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recovery to creditors in the estate; and (b) provide a future return to other
stakeholders such as suppliers, employees, third party creditors, and other interested

parties.

[17] The receiver advises fhat it took the following steps to market and sell the
Subject Property:

(D

@)

€)

(4)

&)

retained competent and expetienced property and golf course
management, made approptiate repairs on the buildings as required to
maintain the properties in a coridition similar to that when appointed,
or to improve the saleability of the assets, and entered into Operations
Agrecments with the Purchaser which require the Purchaser to continue
to maintain the assets, pay all operating costs, and insure the assets;

offered for sale the property of the respondents, and the property
comprising the TNCC, through an Invitation for Offers process as
detailed in Section 6 of the Receiver’s First Report;

secured an appraisal by Altus Group, dated April 22, 2019, in respect
of the lands, excluding the golf courses, the Terra Nova Resort hotel,
and the 38 residential lots, as detailed in Section 7.0 of the Receiver’s

First Report;

secured an appraisal by Castle Appraisal Limited, dated November 23,
2018, in respect of the equipment of the respondents as detailed in
Section 7.1 of the Receiver’s First Report;

entered into agreements with Royal Bank of Canada and De Lage
Landen Financial Services Canada to include in the sale of the Subject
Property the equipment of Twin Rivers over which they have a valid
security interest; .
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(6) obtained the consent of Parks Canada to the assignment of the lease to
the Purchaser; ‘

(7)  exercised the rights of Sports Villas fo vote and/or consent to the sale
of units at a meeting of TNCC, in accordance with the by-laws and
declaration of TNCC;

(8) negotiated the sale of the Subject Property to the Purchaser pursuant to
the receiver’s Invitation for Offers (the “Purchase Agreement”) and the
Operations Agreements with the Purchaser;

(9)  insured the Subject Property and negotiated continued services to the
Subject Property with utility providets and the Town of Port Blandford
for the continued operation of the Subject Property; and

(10) met with interested parties such as condominium unit owners, other
creditors, and pension claimants in respect of the respondents.

Terra Nova Condomininm Cerporation (TNCC)

[18] Spoits Villas registered a declaration with a legal description in the Registry
of Condominiums on July 22, 2011, thercby creating TNCC. As a result, TNCC 1s
governed by the Act.

[19] Sports Villas is the declarant of TNCC. By section 2(1)(k) of the Act,
"declarant" means:

... aperson who owns {he freehold estate in the land described in the desctiption
and who submits for registration under this Acf a declaration and description that
are tegistered under this 4ct, and includes a successor or assignee of that person,
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-

but does not include a purchaser in good faith of a unit who pays fair market value
or a successor or assignee of the purchaser.

[20] The legal description of the property comprising TNCC 1s attached to the
declaration (the “INCC Property”). The TNCC Property consists of the Terra Nova
Park Lodge building and adjacent lands. The adjoining parking area is not included
in the TNCC Property, title to it being held by Sports Villas. The description of the
" land associated with the TNCC Property suggests that there is a right-of-way or other
easement over other lands of Sports Villas to permit access to it.

[21] For the purposes of this application, there are 54 units in the TNCC Property,
70 commercial units and 34 residential units. The percentage of the comumnon
clements referable to each unit is as listed in Schedule D of the declaration. The
receiver advises that according to ‘a search at the Registry of Deeds, none of the
commercial units has been sold by Sports Villas. The following residential units
(together with their corresponding percentage of the common elements) are currently
owned as follows:

(1) Unit 310 - Project Management —2.47%

(2)  Unit 210 - Dobbin—2.52%

(3)  Unit 109 - 68861 Newfoundland and Labrador Inc. — 1.27%

(4)  Unit 208 - 68861 Newfoundland and Labrador Inc. — L77%

(5)  Unit 209 - 68861 Newfoundland and Labrador Inc. — 1.27%

(6)  Unit 309 - 68861 Newfoundland and Labrador Inc. —1.27%
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(7)  Unit 211 - 68861 Newfoundland and Labrador Inc. — 2.47%
(8)  Unit 308 - ALJO Holdings Inc. —1.77%
(9)  Unit311 -NWS —2.45%

2] ALJO Holdings Inc. played nQ role in the application.

[23] The Encumbrancer holds first ranking mortgages over the units owned by
68861 Newfoundland and Labrador Inc.

[24] The residential units conveyed by Sports Villas account for 17.26% of the
common elements of the TNCC Property, resulting in Sports Villas, as declarant,
retaining 82.74%.

THE LAW

[25] This case involves principles of statutory interpretation as they relate to the
Aect. Tt takes place at the infersection of bankruptcy and insolvency law and

condominium law.
Statutory Inferpretation

[26] As we have seen, the Aer governs condominium developments in this
jurisdiction. Tn this case, the principal point of departure between the receiver, the
Purchaser, and the other intervenors is on how the Act should be interprefed as it
relates to the proposed sale of the Subject Property, and particularly, the TNCC

Property.
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[27] In Penney v. Newfoundland and Labrador (Service NL), 2017 NLCA 25, at
paragraphs 17 to 20, White, J.A. reiterated the proper approach to statutory
interpretation:

[17] Tworderto determine whether, in light ofthe application of the Regulations,
the context of section 46 mdicates “court” can, in this case, mean Court of Appeal,
it is necessary to employ the principles of statutory interpretation. The approach to
the interpretation of provincially enacted statutes is explained by Green LA. , as
he then was, in Archean Resources Ltd. v. Newfoundland (Minister of Finance ),
2002 NECA 43, 215 Nfld. & P.E.LR. 124, leave to appeal to SCC refused, 29390
(March 20, 2003) at paras. 19 and 22:

19 The starting point for interpretation of any statute enacted by the
legislature of this province is the legislature’s own directive to the courts as
found in s, 16 of the Interpretation Act:

Every Act and every regulation and every provision of an Act or
regulation shall be considered remedial and shall receive the liberal
construction and interpretation that best ensures the atfainment of
the objects of the Act, regulation or provision according to its true
meaning.

22 TInstead of mandating some fictionalized search for a collective
"legislative intention", s. 16 directs the court to consider every provision
"remedial™ and to interpret it so that it "best" ensures the attainment of its
"objects" according to its "true” meaning. This requires a consideration, as
an integral part of the interpretive exercise, of the problem or "mischief" to
which the legislature directed its legislative act as a remedy and then the
_ drawing of an inference, based on the language of the whole enactment and
the court's general knowledge of the state of the pre-existing law and any
information as to the broad social context in which the legislative act
occurred, as to what, broadly speaking, the object or objects of the
legisTative act must have beew. The end result is fo amive at a “true"
meaning. That inevitably requires an examination of more than the bare
words of the logislative enactment that is in issie, no matter how clear or
unambiguous they may at first blush appear. The swrounding text, the
interrelation of other related statutes, the social and legislative context m
which the provision was enacted, and other extrinsic aids are all sources to
be consulted in this exercise. Obviously, if the bare words of the relevant
provision appear to be straightforward and seem on their face to admit of
only one meaning, they may end up controfling the result, but even in such
a case, it is not sufficient to stop the inferpretive exercise at this "plain”
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meaning; s. 16 requires that at the very least this plain meaning be given 4
"reality check” by being tested against other relevant sources of meaning to
ensure that there is not some mance or vatiation in the normal or apparent
meaning that might indicate a different meaning in the particular context
under consideration. "True" meaning is not plain meaning; it is a conclusion
arrived at by reconciling all the appropriate indicators of meaning that the
court is directed to consider.

r18] In Chapter 11 of the Comstruction of Statutes Sullivan explores what
constitates the “context” of a statutory provision. While the text indicates that
context is a vague and malleable term, it incfudes the jmmediate context (the
language of the particular section); the statute as a whole, including related
regulations; the statue book and related legislation; the common law; international
law; the external context; and extrinsic aids, Courts in this province have adopted
Sullivan’s definition of “context”. For example, in Waek v Witless Bay (Town),
2003 CanLII 68653 (NL SC), 2003 NLSCTD 17,222 Nfld & P.ELR. 149 at para
21, Mercer J., as he then was, referenced several aspects of Sullivan’s definition
when dealing with a matter to which the URPA, 2000 applied.

[20] Further, in Archean Resources if is clearly stated that interpreting a statutory
provision requires determining the objective of the act.

[28] At the hearing, no teference was made by counsel for any of the parties to any
extringic sources, excerpts from Tansard for example, as to the objective of the
legislature when it enacted or amended the Act. As aresult, T am left with basing my
interpretation of the Act on the principles in Penney by examining the Act itself.

Bankruptey and Insolvency Law

[29] The applicable bankruptcy and msolvency provisions are set out in the BIA4.
Paragraph 3 of the receivership order, made under section 243(1) of the BIA,
empowers the receiver to sell the property of the respondents as defined therein:

3. The Receiver is hereby empowered and authorized, but not obligated, to act at
once in respect of the Property and, without limiting the generality of the foregoing,
the Receiver is hereby empowered and authorized to do any of the following where
the Receiver considers it necessary or desirable: '
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(a) to take possession and control of the Property and any proceeds or receipts
arising from the Property but, while the Receiver is in possession of any of the
Property, the Receiver must preserve and protect it; :

() to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any patt of parts thereof and negotiating such
terms and conditions of sale as the Receiver in its discretion may deem
appropriate;

(i) to sell, convey, transfer, lease, or assign the Property or any part or parts
thereof ouf of the ordinary course of business

(1) without the approval of this Court in respect of any transaction not
exceeding $250,000, provided the apgregate camsideration for all suck
transactions does not exceed $560,000; and,

(ii) with the approval of this Court in respect of any transaction in which the
purchase price or the aggregate purchase price exceeds the applicable
amount set out in the preceding clause;

and in each such case notice under section 60 of the Personal Property Security
Act shall not be required subject to the Receiver obtaining the consent of Patks
Canada to lease the Twin Rivers Property....

[30] The recejver submits that the property referred to in the receivership order
encormpasses the Subject Property. It also says that in discharging its powers to sell
the Subject Property, it is acting in accordance with its obligations under section 247
of the BI4 to deal with the respondents’ property in a commercially reasonable
mannet.

[31] The Ontario Court of Appeal in Royal Bank v. Soundair Corp. (1991), 4 O.R.
(3d) 1, 83 D.L.R. (4th) 76 (Ont. C.A.), enumerates the following factors to be
considered by a court when considering the sale of assets in the course of a
receivership:

16  As did Rosenberg J., T adopt as correct the statement made by Anderson J. in
Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 67 C.B.R. (N.5.) 320n, 22
CP.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C)) , at pp. 92-94 [O.R.], of the dutics
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which a court must perform when deciding whether a receiver who has sold a
property acted properly. When he set out the cowrt’s duties, he did not put them in
any order of pricrity, not do I T summarize those duties as follows:

1. Tt should consider whether the receiver has made a sufficient effort to get the
best price and has not acted improvidently.

2. Tt should consider the interests of all parties.

3. Tt should consider the efficacy and integrity of the process by which offers
are obtained.

4. T should consider whether there has been unfairness in the working out of
the process.

[32] Soundair was followed in White Birch Paper Holding Co., Re, 2010 QCCS
4915, where, in a slightly different context, the Quebec Superior Court held at
paragraph 49, that in deciding whether to grant authorization, the overarching
consideration is whether the transaction is appropriate, fair, and reasonable.

[33] The Ontario Superior Court of Justice in Denison Environmental Services v.
Cantera Mining Ltd. (2005), 11 CB.R. (5th) 207, 139 A.C.W.S. (3d) 72 (Ont. Sup.
Ct. 1.), additional reasons at [2005] O.J. No. 2421, 140 A.C.W.8. (3d) 35 (Ont. Sup.
Ct. J.), held that a receiver, as a court-appointed officer experienced in the insolvency
ficld, is entitled considerable deference by the court relating to a sale of assets
process and the adequacy of the receiver’s efforts.

[34] This Court, citing Soundair, provided the following comments with respect to
applications for approval and vesting in receivership proceedings at paragraphs 20
and 21 of Canadian Imperial Bank of Commerce (Re), 2018 NLSC 175:

20  Based on the information and evidence provided, I am satisfied that the
Receiver took the necessary and reasonable steps to obtain the best price for the
assets. Where the Recefver has achieved its main obligation in obtaining as high a
value for the assets as it Teasonably could, the Court is entitled to find that the
Receiver has acted properly and according to the directions given to it by the Court
(Regal Constellation Hotel Lid., Re (2004), 128 A.C.W.5. (3d) 646, 37 C.I.R. (3d}
207 (Ont. 8.C.J. [Commercial List])
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91 The Court’s authority to confirm the actions of the Receiver is recogmized in
its entitlement to rely on the Receiver’s expertise in arriving at jts recommendations
as it is assumed that the Receiver js acting properly unless it is clearly shown to be
otherwise (Royal Bank v. Soundair Corp. (1991), 4 O.R. (3d) 1,7 CB.R. (3d) 1
(Omt. C.A)).

[35] Ttis through this bankruptcy and insolvency lens that [ will view the receiver’s
application for approval of its sale process.

Condominium Law

[36] In order to understand the position of the receiver and the positions of the
intervenors who oppose the sale of their interests in the TNCC Property, it is
necessary to consider the legal nature of a condominiym development. A useful
primer is provided by Cromwell, J.A. at paragraphs 3 to 6 of 2475813 Nova Scotia
Lid. v. Ali, 2001 NSCA 12:

3 The term “condominium” refers to a system of ownership and administration
of property with three main features. A portion of the property is divided into
individually owned umits, the balance of the property is owned m commor by all
the individual owners and a vehicle for managing the property, known as the
condominium corporation, is established: see A.IL Oosterhoff and W.B. Rayner,
Anger and Honsberger Law of Real Property (1985), Vol. I1, 5. 3801 and Alvin B.
Rosenberg, Condominium in Canada (1969). The condomininm may be seen,
therefore, as a vehicle for holding land whick combines the advantages of
individual ownership with those of multi-unit developoent: Qosterhoff and Rayner
at 5. 3802, In a sense, the unit owners make up a democratic society in which each
has many of the rights associated with sole ownership of real property, but in which,
having regard to theit co-ownership with the others, some of those rights are
subordinated to the will of the majority: see Robert J. Owens et al. (eds), Corpus
Juris Secundum (1996), Estates § 195, Vol. 31, p. 260.

4 As Oosterhoff and Rayner wisely observed, the success of a condominium
depends in large measure on an equitable balance being struck between the
independence of the individual owners and the interdependence of themn all in a co-
operative community. It follows, they note, that common features of all
condominiums are the need for balance and the possibility of tension between
individual and collective interests: at s. 3802.
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5 TFrom a more purely legal perspective, a modern condominium is created
pursuant to detailed legislative provisions such as, in Nova Scotia, the
Condominium Act, R.SN.S. 1989, c. 85 (the “decf”). The condominium is,
therefore, a creaturc of statute. But condominium legislation reflects the
combination of several legal concepts and relies on, and to a degree incorporates
by reference, principles drawn from several different areas of law. The law relating
to individual ownetship of real property is, of course, central because the owners
of the individual units are, subject to certain limits, entitled to exclusive ownership
and uss of their units: see s. 27(2) of the Act. The law relating to joint ownership is
significant because the owners are tenants n common with respect to the common
elements: see 5. 28(1). The law relating to easements and covenants is relevant
hecatise the nnit owners have rights fo compliance by the others with the provisions
governing the condominim and certain easements are, by statute, appurtenant to
each unit: see 5, 30(2) and 29, The law relating to corporations is also of importance
because the condominium is administered by the condominiwm corporation in
which the unit holders are in a position analogous to shareholders: see, e.g., ss. 13
and ff and 5. 25. While the Condominium Act enables and, to a degres, regulates
the legal aspects of condominium ownership, it does so against a vast background
of general legal principles which will frequently be relevant to the interprefation
and application of the Aci. As has been said, “[{in is legal structure, the
condominivm first combines elements of several concepts ... and then seeks to
delineate separate privileges and responsibilities on the one hand fiom common
privileges and responsibilities on the other.” Corpus Juris Secundum, supra at p.
260.

6 Not all condominium developments succeed or last indefinitely. The Adet
provides for termination and sale.

[37] Although 4l is a case from Nova Scotia, these general principles apply to
condominium developments in this province as well. Where differences between the
Nova Scotia Condominium Act, R.8.N.S. 1989, c. 85 (the “Nova Scotia Act”) and
the Aet are important, I will address them later in this decision.

[38] Letus look now at some of the specific provisions of the dct.

[39] By section 16(2) of the Act, the unit owners are entitled to exclusive ownership
of their respective units. By section 16(3), each unit owner is a tenant In common
with the other unit owners of the title to the common elements. The percentage
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ownership of the common elements is set out in Schedule D to the Declaration and
conforms 1o the information provided by the receiver as set out above.

[40] By section 17(1) of the Act, the registration of the declaration created a
corporation without share capital, the members of which are the owners of the umits.
The owners, therefore, each wear two hats — one as an owner of a unit (section 16)
and the other as a member of the condominium corporation (section 17(1)).

[41] By section 18(1) of the Act, the objects of the corporation are to manage the
property and assets of the condominium. That is, its role is that of a management
corporation, managing the condominjum property on the collective behalf of the unit
owners. By section 27(1), a board of directors elected by vote of the unit owners
manages the affairs of a condominium corporation itself.

[42] As can be seen from the foregoing, the object of the Act is to permit the
creation of condominiums and to provide for their governance in accordance with
the general principles set out in 4Ji. The language ofthe Act, read in its entire context
and in its grammatical and ordinary sense harmomniously with the scheme and object
of the Act, requires that the distinction be maintained between the roles of the unit
owners and the role of the corporation. The unit owners own the condominium
property and are members of the condominium corporation; the condominium
corporation manages the property and assets of the condominivum.

[43] The corporation is governed through votes by the members, primarily by
vyoting for a board of directors which has direct authority over its day to day affairs.
Issues related directly to the property interests of unit owners are decided by consent
of the unit owners. Tt is important, therefore, not to conflate the two.

[44] Tor example, the allocation of one voie per unit holder as a member of the
corporation (section 21(1) of the Act) has no application to a unit holder providing
or withholding consent as an owner. That these functions are distinet is confirmed
by section 21(4) of the Act which refers to “[plowers of voting conferred by, or
consent required to be given or document required to be executed under this Act”
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(emphasis added). These same three actions are referred to in section 21(5). Sections
21(4) and (5) distinguish between the acts of voting and providing consent.
Conscquently, T find that the “one vote per unit” provision under section 21(1)
applies only to the owners” powers of “vyoting” conferred by the Act and not to any
“consent” of owners required to be given under the Act.

[45] Another example of the distinction between the requirement to obtain consent
as opposed to an entitlement to vote is the consent required by an encumbrancer
under section 61(1)(b) of the Act. An encumbrancer is not a member of the
condominium corporation and plays no role in its governance; therefore, it is not
given a vote on. corporation issues.! T will discuss this provision in more detail later
in this decision.

Approval and Authorization of the Proposed Sale of the Subject Property

[46] Tt is against this backdrop of the relationship among unit owners, as OWners
of the condominiums and as members of the corporation, that I will asses the

receiver’s application.

[47] As we have seen, paragraph 3 of the receivership order empowers the receiver
to sell the property of the respondents. The receiver advises that the proposed sale
of the Subject Property will require conveyances of: '

(1)  the receiver's interest in the Subject Property, including 100% of the
interests in TNCC Property;

1 Unless it is & mortgegee in pogsession under section 2(1)(E)() of the det.
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(2)  the receiver's inferest in the Twin Rivers Golf Course land lease with
Parks Canada; and

(3)  the interests of Royal Bank of Canada and De Lage Landen Financial
Services Canada in leased golf carts and maintenance equipment.

[48] No opposition is taken to the ability of the receiver to convey the property of
Sports Villas and Twin Rivers or the property interests of third parties who have
consented to the sale. Project Management, Dobbin, NWS5 and the Encumbrancer
object to the atterapt by the receiver to convey their property rights in the TNCC

Property.
Section 61 of the Act

[49] The receiver claims that its authority to convey the TNCC Property, including
the nine condominium umits owned by third parties, cotnes from section 61 the Act

which provides in relevant part:

61(1) Sale of the property or a part of the common elements may be authorized
by the consent of

(a) 80% ofthe owners of the common elements; and

(b) the persons having registered claims against the property or the part of
the common. elements created after the acceptance for registration of the

declaration and description.

[50] There are two ways that the property of a condomininm can be sold. The first
is by a unit holder to a purchaser.” A unit holder can do this in the ordinary course
by way of a direct sale of the unit owned by them. The second method is by a sale

2 Including the right of an encumbrancer to seil a condominium by virtue of fitle derived from the wnit owner.
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of the entirety of the condominium property instigated pursuant to section 61 of the
Act, provided that the consents contemplated by sections 61(1)(a) and (b) are
obtained. ?

Dissenting unit owners — Section 61(1)(a)

r51] As to section 61(1)(a) of the Acz, the receiver says that based upon the property
interests of Spotts Villas, it represents ownership of more than 80% of the common
clements of TNCC. Consequently, it submits, it can force the sale of the TNCC
Property pursuant to Section 61 notwithstanding the objections of the unit owners
who appeared at the application.

[52] The dissenting unit owners argue that although Sports Villas owns mote than
0% of the common elements, it is only one of the six owners of those units.
Therefore, they say, it represents just 17% of the owners of the common elements
and so cannot force a sale under section 61(1)(a) without the consent ofa substantial
sumber of the other unit owners, They submit that where consent of the owners 15
required, the Act distinguishes between the consents of a “percentage of the owners
of the common elements” and the consents of the “owners of a percentage of the

3 Tt was suggested at the hesring that a sale of the condominium property can aiso be made by the condominium
corporation (presumably acting through the board of directors) as provided for in section 18(3):

(3) A corpoation may, with the consent of the awners of at {east 66% of the cozninon elements,

(c} mortgage or pledge its property or rights, including a fatureright to be paid money as atesult of a fevy made under this Act, in order
to secire tepayment of money borrowed by it or the payment or performance of obligations. ...

Reading the Act as a whole, I am of the view that the property referred {0 in section 18(3) of the Ac#is property that
relates to the management fanctions of fe condominiym corporation. It dees not refer to “the property” in the sense
fliat that term s defined in section 2(1)(v). Property purchased pursuant to section 18(3), for example, 2 snow blower,
becomes an asset of the condominiem carporation; ownership of such assets ig dealt with by section 24 of the 4t

24 The members cfthe corporation share the assets of the carporation {n the same proportiops as the proportions of their common interests
in accordanee with this Act, the declaration and the by-laws.
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common elements”. T agree that the use of different language in different sections of
the Act gives rise to different interpretations.

[53] Examples of circumstances calling for the consent of owners of a percentage
of the common elements include the following:

52(1) The corporation, by a vote of members who own 80%, or a greater
percentage that is specified in the declaration, of the common elements, may
make a substantial addition, alferation or improvement to or renovation of the
common elements or may make a substantial change in the assets of the

corpotation.

62(2) Where there has been a determination that there has been substantial damage
as provided in subsection (1) and owners who own 80% of the commen elements,
or the greater percentage as specified in the declaration, vote for repair within
60 days of the determination, the corporation shall repai.

66(1) Two or more corporations may amalgamate by registering a declaration and
description where

(b) the owners of at least 80% of the units of each corporation. vote in
favour of approving the declaration and description.

[Emphases added. ]

[54] In the circumstances referred to above, Sports Villas represents ownership of
“more than 80% of the common elements and so could, therefore, unilaterally effect
a change contemplated by sections 52(1), 62(2) and 66(1).

[55] In contrast, the circumstances calling for a percentage of owners are more
limited:

61 (1) Sale of the propetty or a part of the common elements may be authorized
by the consent of ' '
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(2) 80% of the owners of the common element

63 (1) Withdrawal ofthe government of the propetty by this Act may be authorized
by the consent of .

(a) all the owners of the common elements;

[Emphasis added. ]

[56] These latter provisions go to the very foundation of a unit holder’s property
interest in the condomininm. I find that although the receiver’s inferest represents
ownership of more than 80% of the common elements, it does not represent 80% of
the owners of those common elements.

[57] The receiver argues that it does not matter how one inferprets the phrase “80%
of the owners of the common elements” in section 61(1)(a). It suggests that the same
result is reached if the langnage used had been “the owners of 80% of the common
elements” because Sports Villas could have avoided any confusion by holding cach
of its units in a separate corporation. This would have had the effect of making each
individual corporation an owner with an interest in its unit and the appurtenant
common elements, and at the same time giving each individnal corporate owner one
vote as a unit holder. Although Sports Villas could have arranged its ownership in
such a way, it did not. The flaw in this argument, therefore, is that it does not reflect
the facts before me. Furthermore, the legislature could have employed language
gection 61 that would coincide with the receiver’s position. It did not. |

[58] Ttwas also suggested by counsel for the receiver that it would be irrational {o
interpret section 61(1)(a) as requiring consent of 80% of the owners rather than the
owners of 80% of the common elements. To understand the receiver’s position,
consider, for example, a declarant who has developed a fifty-unit condominium but
has only sold one unit to a third party. That declarant may decide that the
development would be better put to another use and seek to sell it. In such a case,
each party, the declarant with 49 units, and the third patty, with one unit, would each
represent 50% of the owners. Consequently, the single third-party purchaser would
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have a veto over the sale, which the receiver suggests would be unfair to the
declarant who owns 98% of the units.

[59] The flaw in this argument is that the property rights of ewners representing a
minority of the ownership overall is recognized elsewhere i the 4ct, See section 63,
for example, which applies to the removal of the property from operation of the Act.
In such a case, every unit holder is given an express veto insofar as section 63(1)
requires the consent of all of the owners of the common elements:

63 (1) Withdrawal of the government of the property by this Act may be anthorized
by the consent of

(a) all the owners of the common elements; ...

[Emphasis added.]

[60] Consequently, giving the owners ofa minority of the common elements a veto
over the findamental ownership aspect of a condominium property is a value
recognized in the Act.

The Giving of Consent versus the Exercise of a Right to Vote

[61] I wish to address one other position put forward on behalf of the receiver in
respect of section 61 of the Act. It was submitied that on the principle of one vote
per unit (section 21(1)), Sports Villas would have more than 80% of the votes.

[62] Section 61(1) refers to matters being determined by the consent of a
percentage of the owners of the common elements. The requirement of consent
where significant issues affecting property rights or fundamental expenditures
affecting the property itself are contemplated can be contrasted with other
circumstances where condominium business is conducted by a vote of the
membership. For example, we saw above that the board of directors is elected by
vote of the members pursuant to section 27 of the Act. Other examples include:
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35 (1) The corporation may, on a resolution of not less than 66% of its members,
make by-laws not inconsistent with this Act, the regulations or the declaration

(4) By-laws made under this section may be amended or revoked by the
corporation om a resolution of not less than 66% of its members and subsection
(3) shall apply to the amendment or revocation of the by-laws as it applies to the
by-laws.

36 (2) The rules shall be reasonable and consistent with this Act, the declaration
and the by-laws and shall be approved by 66% of the members of the
corporation.

(4) The rules made under this section may be amended or revoked by the
corporation on, a resolution of not less that 66% of its members.

[Emphasis added.]

[63] The issues that are determined by a vote of the membership go to the
governance of the condominium corporation and not to the property interests of
OWNers.

[64] The receiver relies on 4/i and submits that on a consent sought under section
61(1)(a) it should receive a number of “votes” equivalent to the number of units held
by Sports Villas. The flaw in this reasoning is that the corresponding language of the
Nova Scotia Act differs from section 61(1) of our Act. In Nova Scotia, to sell the
condominiumm property a vote of the unit ownerts is contemplated as is consent by the
encumbrancers. Section 40 of the Nova Scotia Act provides:

40 (1) Sale of the property or any part of the common elements may be
authorized by

(2) a vete of pwners who own eighty per cent of the common elemnents;
and
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(b) the comsent of the persons having registered claims against the
property or the part of the common clements, as the case may be, created
after the acceptance for registration of the declaration and description.

(Emphasis added)

[65] Our Act contemplates consents from a threshold percentage of the unit owners
end consents from all of the encumbrancers. Voting is distinct from the giving of
consent, as we saw above in reference to sections 21(4) and (5). The Nova Scotia
Act contemplates votes by unit owners, and comsents by encumbrancers.
Furthermore, the Nova Scotia Act contemplates owners who own eighty per cent of
the common elements; not eighty percent of the owners as is required by section
61(1)(a) of our Act. Consequently, the reasoning in 4/ on this issue is of no
assistance to the receiver.

Conclusion on the Application of Section 61(1)(a) of the Act

[66] Because the receivership order over the assets of Sports Villas does not
capture the TNCC Property other than those units owned by Sports Villas iself, the
receiver could not effect the sale of the entire TNCC Propetty without complying
with section 61(1)(2) of the Acz. The receiver has not obtained the necessary consents
from 80% of the owners of condominium units. I find that the property of Project
Management, Dobbin, and NWS should not have been bundled with the propetty of
Sports Villas for the purposes of the sale. The receiver could have included its right,
title and interest in the Sports Villas units in the tender package, but nothing more.

[67] The application for approval of the sale to the Purchaser is denied on this
basis.
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The Encumbrancer — Section 61(1)(b)

[68] The foregoing deals with the matter before me. Nevertheless, I wish to
comment on another aspect of the receiver’s application,

[69] Aside from the unit owners who do not consent to the sale, the receiver is also
faced with the Encumbrancer refusing to consent. Section 61(1)(b) of the Aet
requires the consent of any encumbrancers to a sale of the TNCC Property. The
Encumbrancer is a registered encumbrancer, holding mortgages over five of the
units. Its position is, therefore, different from that of the dissenting 1mit owners.

[70] The receiver proposes to invoke section 21(5) of the Act to circumvent the
refusal of consent by the Encumbrancer, In certain circumstances, section 21(5)
provides that application can be made to the Court to have another person consent

in respect of a unit:

(5) Where the court, upon application of the corporation or of an owner, is
satisfied that there is no person capable or willing or reasonably available to
exercise the power of voting, giving consent or executing a document, in respect of

a unit, the court,

(2) in cases where unanimous vote or unanimous consent is required by this
Act, the declaration or the by-laws, shall; and

(b) m another case, may

authorize another proper person to exercise the power of voting, to pive the consent
or to execute the document, in respect of the unit.

[71] The receiver acknowledges that it cannot comply with section 61(1)(b) of the
Aet unless the Court grants it the requested authority pursnant to section 21(5) to
execute a deed of conveyance in respect of the units subject to the security inferest
of the Encumbrancer. The receiver submits that because the Encumbrancer will
obtain no proceeds from the proposed sale as is set out in Schedule JJ fo the
Receiver’s First Report, the Court should impose the sale upon it by invoking section
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21(5). In essence, the receiver suggests that I should infer bad faith on the part of the
Encumbrancer from its refusal to consent in such circumstances. Because of that bad
iaith, says the receiver, it would be appropriate for the Court to order that the receiver
be authorized to consent to the sale and to execute any instruments otherwise
required to be executed by the Encumbrancer.

[72] The Encumbrancer takes the position that it is entitled to the protection of
section 61(1)(b) of the Aet and that there is no provision for obtaining a waiver of its
requisite consent. It argues that if the sale is approved and it receives no payment in
respect of its security, the receiver will have succeeded in disposing of its security
interest without compensation.

[73] It is not clear to me that section 21(5) of the Act would apply to an
encumbrancer tefusing to consent to a sale of a condominium property pursuant to
section. 61(1)(b). This is because, subject to limited and express exceptions,
encumbrancers do not fall within the governance scheme of the Act. Section 21(5)
is found under the heading “voting” with section 20 that addresses the quornm
requirements for the transaction of the business of the corporation. Section 21,
among other things, allocates one vote to each unit holder and prohibits voting by
an encumbrancer unless it is a mortgagee in possession. The Encumbrancer is not a
mortgagee i possession. Therefore section 21(5) would not apply to any consent
required of the Encumbrancer as a stranger to the ownership of the units and the
governance of the corporation.

[74] Evenif'section 21(5) of the Act does apply to the Encumbrancer, however, the
receiver hag not met the onus of establishing that the Encumbrancer is acting in bad
faith by not consenting to the sale of the Subject Property. No authority was provided
to me upon which I could come to such a conclusion. That the Encumbrancer has
refused to consent to a transaction that will see it realize no return on its security
interest is not sufficient, on its own, to establish unreasonableness.
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Conclusion on the Application of Section 61 (1)(b) of the Act

[75] The receiver has not obtained consent from the Encumbrancer as required by
section 61(1)(b) of the Acz. I am not prepared to invoke section 21 (5) to obviate the
need for such consent.

[76] The application for approval of the sale to the Purchaser would also be denied
on this basis.

DISPOSITION

[77]1 The application by the receiver is granted in respect of sealing the First
Receiver’s Report and in approving the Recciver’s First Report and activities ag
qualified above.

[78] Although Project Management and Dobbin raised other objections to the
proposed sale, the failure by the receiver to obtain the requisite consents under
section 61 of the Aet is sufficient to dispose of the application. The application by
the receiver for approval of the sale of the Subject Property to the Purchaser is
dismissed.

[79] Because the request for approval of the sale was the main substantive matter
considered on the application, the intervenors, other than the Purchaser, shall have
their costs against the receiver in accordance with Column 3 of the Scale of Costs,
The Purchaser shall bear its own costs.

ROBERT P. STACK
Justice




