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THE QUEEN'S BENCH 

WINNIPEG CENTRE 

BETWEEN: 

CAMERON STEPHENS FINANCIAL CORPOR
A

TION, 

Applicant, 

- and -

5448124 MANITOBA LTD., 

Respondent. 

MOT£0N BRIEF OF THE RECEIVER 

A. Authorities to be Relied Upon

B. 

1. Queen's Bench RuJes 3.02(1), 14, 16.04(1), 16.08, 37.08(2) and 41.05.

2. Corporations Act CCSM c.C225 s. 95.

3. Court of Queen's Bench Act, CCSM c.C280 s. 77(1 ).

4. Personal Property Security Act CCSM c.P35 s, 64(7).

5. Royal Bankv. Soundair 1991 Carswell Ont. 205 (ONCA).

6. Bank of Montreal v. Calga,y West 2001 ABQB 293.

7. CCM Master Qual([ted Fund v. Blutip Power Technologies 2012 ONSC
l 750.

8. NorteJ Networks Cmporation 2009 CanLii 39492 (ONSC).

9. Such further and other authorities as counsel may advise and this
Honourable Cowt may permit.

Documentary Evidence to be ReHed Upon 

1. The pleadings and proceedings herein.

2. The Amended and Re-Stated Receivership Order dated October 27. 2015
(''Receivership Order").
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3. The Fourth Report of the Receiver dated April 13, 2017,

4. The Fifth Report of the Receiver dated March 29, 2018.

5. The Sixth Report of the Receiver to be filed.

6. Such further and other evidence as counsel may advise and this
Honourable CoU1t may permit.

C. Pojnts in lssue

Serv ice

I. Notwithstanding the ordina1y requirements of service, the Coutt has the authority

to abridge time requirements, validate defective service or even dispense with

service where necessary in the interest of justice. The Receiycrshtp Order also

contemplates parties on tJ1e. Setvice List being served by e-mail. To the extent it

may be 11ecessary, service of the motion materials ot1ght to be validated.

Queen's Bench Rttles 3.02(1 ), 16.04(1), 16.08 and 37.08(2) (TAB I) 

Receivership Order, paras. 25-27 

Approval of Sale Process 

2. Tl1is Honourable Court has the jurisdiction to approve the sale process

contemplated by the Receiver.

Receivership Order, para. 28 

C01porations Act CCSM c.C225, s. 95 (TAB 2) 

Personal Property Security Ac/ CCSM c.P35, s. 64(7) (TAB 4) 

Queen's Bench Rule 4 7 .05 (TAB 1) 

3. It is recognized that when a Receiver seeks the Cowt's apptoval for a proposed

sale process it must be assessed in light of the factors identified in Royal Bank v,

Soundair Corp. 1991 CarsweJl Ont. 205 (Ont.C.A.)(TAB 5)
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Bank of Montreal v. Calga,y West 2001 ABQB 293 at paras. 33 and 34 
(TAB 6) 

CCM Alf aster Qualified Fund v. Blutip Power Technologies 2012 ONSC 
1750 at para. 6 (TAB 7) 

4. More specifically when reviewing the saJe and marketi11g process proposed by the

Receiver the Court should assess:

a) The fairness, transparency aod integrity of the process proposed;

b) The c01mnercial efficacy of the proposed process in light of the specific
circumstances facing the Receiver;

c) Whether the sale process will optimize the chances, in the particular
circumstances of seeming the best possible price for the assets for sale.

CCNf Master Qualified. Supra, para. 6 (TAB 7)

5. The application of these principals in the present case demonstrates why this

Court should approve the sale process as proposed in the Receiver's Sixth Report:

a) The process is fair and transparent: the sale process includes an extensive
rnarketin.g phase that will be coordinated by a recognized and experienced
Hsting agent. Interest parties will have ample opportunity to participate in
the process, which has been described in detail in the Sixth Report;

b) The process is commercially effective: the sale process is designed to
market, and solicit offers fol', the Property. The involvement of the listing
agent is a key component of the strategy;

c) The process will optimize the chances of achieving the best results: the
sale process will provide interested parties with a fair and transparent
process by whicti they may make offers to purchase the Property. The
duration of the process is sufficient to allow interested par6es to Sl1bmit
offers and for the Receiver to identify any superior offer and thereby
optimizing the prospects of achieving the best possible price.

6. Ultimately any Asset Purchase Agreement entered into as well as the distribution

of sale proceeds will remain subject to further approval of the Comt.
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Sealing Order 

7. This Honourable Cou1t has the jurisdiction to order that a document filed in civil

proceedings is confidential, to be sealed and 11ot form a part of the public record.

Queen's B'ench Acts. 77(1) (TAB 3) 

8. Ten1poral'y Sealing Orders are frequently granted where premat1.1re disclosure of

financial details or where there is sensitive price information would ultimately be

prejudicial to the stakeholders and the integrity of the sale process.

Nortel Networks Cotporation 2009 CanLii 39492 (ONSC) at para. 3 and 
57 (TAB 8) 

Other· Matters 

9. This Honourable Com1 bas the jurisdiction lo approve the conduct and activities

of the Receiver from time to time including passing of its accmints and that of its

legal counsel.

Receivership Order, para. 19 and 28 

Queen's Bench Rule 41.05 (TAB 1) 

Corporations Ac! s. 95 (TAB 2) 

Personal Property Security A ct s. 64(7) (TAB 4) 

a) Approval 0£ Receiver's Reports

l 0. 1n accordance with a practice that has developed the stakeholders have had a 

reasonably opportunity to review and take issue with tbe activities set out in the 

Fourth, Fifth and Sixth Reports of the Receiver including the Receiver's interim 

statements ofreceipt and disbursements for the period ending March. 31,2019 and 
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the activities descrjbed therein. Absent any significant objection, these reports 

shouJd be approved by this Honotll'able Court. 

b) Approval of Receiver's Annual Renewal of Borrowing Facilities

11. The previously approved Receiver's loan facilities with CSFC would have expired

on December 31
1 

2016 and it was reasonable for the Receiver to negotiate the

renewals as set out in the Second Loan Amending Agreement, Third Loan

Amending Agreement and Fomth Loan Amending Agreement as detailed in the

Receiver's reports.

c) Approval of Professional Fees

12. The stakeholders have had a reasonable opportunity to review and take issue with

the Receiver's fees and disbursements, including that of its legal counsel, for the

period ending March 31, 2017. Absent any significant objection the fees should be

approved.

Conclusion 

13. It is respectfully submitted that this Honourable Court ought to grant the proposed

Order sought by the Receiver.

All of which is respectfully submitted.

May I, 2019 TAYLOR McCAFFR'EY LLP 
9th Floor - 400 St. Mary A venue 
Winnipeg, Manitoba 
R3C4K5 

David R.M. Jackson 
204-988-0375
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Manitoba Laws Page 1 o f1 

General powers of court 

3.02(1) The court may py order extend or abridge any time presctibed by these rules or an ord.er, on such terms 

as are Just. 

http:/ /web2.gov.mb.ca/laws/rulcs/qbr I e. php 4/25/2019 



Manitoba Laws Page 1 of 4 

RULE14 

COMMENCEMENT AND TRANSFER OF PROCEEDINGS 

HOW PROCEEDINGS COMMENCED 

By issuing originating process 

14.01(1) All civil proceedings shall be commenced by the issuing of an originating process by a registrar, except 

where a statute provides otherwise and as provided in subrule (2). 

Exceptions 

14.01 {2) A counterclaim that ls only against persons who are already par
t

ies to the main action, and a 

crossclaim, shall be commenced by the filing and serving of the pleading containfng the counterclaim, or 

crossclaim, and the pleading need not be issued, 

Where leave required 

14.01(3) Where leave of the court is required to commence a proceeding, the leave shall be sought by 

preliminary motion. 

Relying. on subsequent fact 

14.01(4) A party may rely on a fact that occurs after the commencement of a proceeding, even though the fad 

gives rise to a new claim or defence, and, if necessary, may move to amend an originating process or pleading to 

allege the fact 

PROCEEDINGS BY ACTION AS GENERAL RULE 

14.02 Every proceeding shall be by action, except where a statute or these rules provide otherwise. 

ACTIONS - 'BY STATEMENT OF CLAIM 

14.03 The originating process for the commencement of an action is a Statement of Claim (Form 14A) except 

as provided by,. 

(a) rule 70.03 (commencement of family proceedings):

(b) rule 27.01 (counterclaim against person not already a party):

(c) rule 29.01 (tl1ird party cJaim); an_d

(d) rule 29.11 (fourth and subsequent party clalms).

M,R. 15112002 

VVHERE STATEMENT OF CLAIM TO BE FILED 

14.04 A statement of claim may be issued and filed at any administrative or judicial centre except as otherwise 

provided by statute and subject to the transfer provisions of this Rule. 

APPLICATIONS - BY NOTICE OF APPLICATION 

Notice of application 

14.05(1) The originating process for the commencement of an application is a notice of application (Form 148 or 

such other form prescribed by these Rules). 

Proceedings which may be commenced b� application 

14.05(2) A proceeding may be commenced by application, 

hltp://web2.gov.mb.ca/laws/rules/qbrJ e.php 4/25/2019 



Manitoba Laws Page 2 of 4 

(a} where authorized by these rules; 

(b) where a statute authorizes an application. appeal or motion lo the court and does not require the

commencement of an action;

(c) where the relief claimed is for,

(i) the opinion, advice or direction of the court on a question affecting the· rlghts of a person in respect of

the adtninfstration of the estate of a deceased person or the execution of a trust,

(ii) an order dfrectrng executors, administrators or trustees to do or abstain from doing any particular act in

respect of an estate or trust for which they are responsible,

(iii) the removal or replacement of one. or more executors, administrntors or trustees, or the fixing of their

compensation,

(iv) the determination of rights which depend upon the interpretation of a deed, will, agreement. contract or

other instrument, or upon the interpretation of a statute, order in council, order, rule, regulation. by-law or

resolution,

(v) the declaration of an interest in or charge on land, Including the nature and extent of the interest or

charge or the boundaries of the land, or the settling ofthe priority of interests or charges, or

(vi) the approval of an arrangemeht or compromise or the approval of a purchase, sale, mortgage, lease

or variation of trust; or

(d) in respect of any matter where it is unlikely there will be any material facts in dispute.

Injunction, declaratiof1, receiver 

14.05(3) Where the relief claimed in a proceeding includes an injunction, declaration or the appointment of a 

receiver, the proceedings shall be commenced by action; but the co1.1rt may also grant such relief where it is, 

ancillary to rel]ef claimed in a proceeding properly commenceo by application. 

TITLE OF PROCEEDING 

Originating process generally 

14.06(1) Every originating process shall contain a title of the proceeding setting out the names of all the parties 

and the capacity in which they are made parties, if other than in their personal capacity. 

Actions generally 

14.06(2) In an action other than by petition, the title of the proceeding shall name the party commencing the 

action as the plaintiff and the opposite party as the defendant. 

Petitions 

14.06(3) In an action by petition, the title of the proceeding shall name the party commencing the aotion as the 

petitioner and the opposite party as the respondent. 

Applications 

14.06(4) In an application, the title of the proceeding shall name the party comrnencing the application as the 

applicant and the opposite party, if any, as the respondent c1nd the notice of application shall state the statutory 

provision or rule, ff any, under which the application is made. 

TIME FOR SERVlCE IN ACTIONS 

Where an action is commenced by a statement of claim, the statement of clairn shall be served wlthln 

six months after it is issued. 

TRANSFER OF ACTIONS 

http://web2.gov .mb.ca/laws/rules/qbr l e.php 4/25/2019 



Manitoba Laws 

Transfer by defendant 

14.08(1) Where an action is commenced in a centre other than the judicial centre nearest the place, 

(a) where the cause of action, in whole or in part, arose;

(b) where a defendant resided at the time the proceedings were commenced; or

(c) where a defendant oanied on business at the lime the proceedings were commenced;

Page 3 of 4 

a defendant may, by requisition, require the registrar at the center in which the action was commenced to transfer 

the action to the judicial centre nearest one of the places referred to in clauses (a), (b) or (c). 

Exception 

14.08(2) Subrule (1) does not apply, 

(a) where the action has already been transferred to a judicial centre under subrules (1 ), C-3) or (6); or

(b) with respect to the transfer of actions between centres within the City of Winnipeg,

Transfer with consent 

14.08(3} Any party may, by requisition, and wlth the written consent of all other partles1 
require the registrar to 

transfer an action to any judicial centre agreed to by the partTes. 

Content of requisition 

14.08(4) The requisition under subrules (1) and (3) shall be in Form 4E and shall, 

(a) name the judicial centre to which the action is to be transferred;

(b) if the requisition is pursuant to subrule (1), identify the clause under subrule (1) being relied upon and

describe the location of the place in question; and

(c) be filed in the centre where the court file is located.

Requisition 

14.08(5) A requisition under subn.Jle (1) shall be filed prior to the close of pleadings, and a copy thereof shall, 

upon filing, be served on all other parties. 

Transfer ordered by cou.rt 

14.08(6} Notwithstanding subrule (1), the court may on motion and at any time order that an action be 

transferred to any judicial centre which- better serves the convenience. of the parties. 

Registrar to forward courtfile 

14.08(7} Upon receipt of a requisitioh in compllance with subrules (1) or (3), or an order under subrule (6), the 

registrar shall forthwith forward the court file to the judicial centre named ln the requisition or order. 

Transfer upon filing motion 

14.08(8) Where an action is pending in a centre which is not a judicial centre and the registrar has not received 

a requistion or order under subrules (1), (3) or (6), the registrar shall, upon the filing of a notice of motion, transfer 

the action to the judicial centre named in the notice of motion. 

Filing after transfer 

14.08(9) Subsequent to the transfer of an action under this rule, all documents shall be filed in the judicial centre 

to which the action has been transferred. 

TRANSFER OF APPLICATIONS 

14.09 Rule 14.08, excepting subrule (1) thereat, applies with necessary modification to the transfer of an 

application. 

h1.tp://web2.gov .mb.l:a/laws/rules/qbr t e.php 4/25/2019 
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14.10 Repealed. 

M.R. 146190 

Page 4 of 4 

DISCONTINUANCE OF ACTION WHERE DEFENDANT PAYS CLAIM 

14.11 Where a plaintiff's claim is for a stated amount of money only and a defendant pays the amount of the 

claim and $750 for costs to the plaintiff or to the plaintiff's lawyer within the time prescribed for filing a statement of 

defence, the plaintiff shall discontinue the claim against that defendant or that defendant may upon motion to the 

court have the action dismissed. 

http://web2.gov.mb.ca/laws/mles/qbr le.php 4/25/2019 
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Where order may be made 

16.04{1) Where it appears to the court that it ls impractlcal for any reason to effect prompt service of an 

originating process or any other document required to be served personally or by an altemative to personal 

service the court may make an order for substituted service or, where necessary in the interest of justice, may 

dispense with service. 

http://web2.gov.mb.ca/laws/rules/qbr l e.php 4/25/2019 
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VALIDATING SERVICE 

16.08(1) Where a document has been served in an utiauthorized or irregular manner, the court may make an 

order validating {he service where the court is satisfied that, 

(a) the document came to the notice of the person lo be served; or

(b) the document was served in such a manner that it would have come to the notice of the person to be

served, except for the person's own attempts to evade service.

M.R. 11/20Hl 

Exception 

16.08(2) Subrule (1) does not apply when service must be made in accordance with the Hague Service 

Convention. 

M.R.1112018 

hl tp;//web2.gov .mb.ca/1aws/rules/q br I c. php 4/25/2019 
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Immediate hearing where urgent, etc. 

3'Z.08(2) In a case of urgency or where otherwise appropriate, the judge or master may proceed to hear the 

motion. 

http://web2.gov.mb.ca/la ws/.rules/qbr I e.php 4/25/2019 
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DIRECTIONS 

41.05 A receiver may obtain directions at any time on motion to a judge, unless there has been a reference of 

the conduct of .the receivership, in which case the motion shall be made to the master who has conduct of the 

reference. 

hllp://web2.gov .mb.ca/laws/rules/q br l e.php 4/25/2019 
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Directions given by court 

95 Upon an application by a receiver or receiver-rnanager, whether appointed by a court or under an 

instrument. or upon an application by arw interested person, a court may make any order it thinks fit ihcluding, 

wi,thout limiting the generality of the foregoing, 

(a) an order appointing, replacing or discharging a receiver or receiver-manager and approving his accounts;

(b) an order determining the notice to be given to any person or dispensing with notice to any person;

(c) an order fixing the remuneration of the receiver or receiver-manager;

(d) an order requiring the receiver or receiver-manager, or a person by or on behalf of whom he is appofnted, to

make good any default in connection with the receiver's or receiver-manager's custody or management of

the property and business of the .corporation, or to relieve the person from any default on such terms as the

court thinks fit, and to confirm any act of the receiver or receiver-manager;

(e) an order giving directions on any matter relating to the duties of the receiver or receiver-manager.

http://web2.gov .mb.ca/laws/statutes/ccsm/c225e.php 4/25/2019 
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Sealing confidential documents 

77(1 l The court may order that a document filed in a civil proceeding is confidential, is to be sealed and is not 

a part of the public record of the proceeding. 

hltps://web2.gov.rnb.ca/laws/statutes/ccsm/c280e.php 4/25/2019 
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Powers of court respecting receiver 

64(7} Upon applfcation by an interested person, the court may do one or more of the following: 

(a) appoint a receiver;

Page 1 of I 

(b) remove, replace or discharge a receiver, whether appointed by the court or pursuant to a security
agreement;

(c) give directions on any matter relating to the duties of a receiver;

(d) approve the accounts and fix the remuneration of a receiver;

(e) notwithstanding anything contained in a security agreement or other document providing for the
appointment of a receiver, make an order requiring a recei'ver or a person by or on behalf of whom the
receiver is appointed to make good a default in connection with the receiver's custody, management or
disposition of the eollateral of the debtor or to relieve the receiver or person from -any default on such terms
as the court thinks fit;

(f) exercise with respect to receivers appolnted pursuant to a security agreement the jurisdiction that it has over
recelvers appointed by the court.

http://web2.gov.mb.ca/laws/statutes/ccsm/p035e.php 4/25/2019 
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Royal Bank v. Soundair Corp., 1991 CarswellOnt 205 

1991 CarswellOnt 205, (1991) O.J. No. 1137, 27 A.C.W.S. (3d) 1178, 46 O.A.C. 321 ... 

Most Negative Treatment: Distinguished 

Most Recent Distinguished: PCAS Patie1,t Care Anromation Sel'viccs fnc., Re I 20) 2 ONSC 3367, 2012 CarswellOnt 

7248, 91 C.B.R. (5th) 285,216 A.C.W.S. (3d) 551 I (Out. S.C.J. [Commercial List), Jun 9, 2012) 

1991 Carswel!Ont 205 

Ontario Court of Appeal 

Royal Bank v. Soundair Corp. 

1991- CarswellOnt 205, [1991] O.J. No. 1137, 27 AC. W.S. (3d) u78, 

46 O.A.C. 321, 4 O.R (3d) 1, 7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76 

ROYAL BANK OF CANADA (plaintiff/respondent) v. SOUNDAIR CORPORATION 
(respondent)

7 
CANADIAN PENSION CAPITAL LIMITED {appellant) 

and CANADIAN INSURERS' CAPITAL CORPORATION (appellant) 

Goodman, McKinlay and Galligan JJ.A. 

Heard: June u, 12, 13 and 14
1 

1991 

Judgment: July 3, 1-99i 

Docket: Doc. CA.318/91 

Counsel: J. B. Bel'k1rn, and S. H. Goldman , for appellants Canadian Pension Capital Limited and Canadian Insurers' 

Capital CorpMa1io11 . 

.I. T Morin, Q. C. • for Air Canada. 

LA . ./. Barnes and L. E. Ritchie, ror plaintiff/respondent Royal Bank of Canada. 

S. F. Dunphy and G. K, Ketcheson , tor Ernsl & Young Tnc., receiver or respondent Soundair Corporation. 

W. G, Horto11 , for Ontario Express Limited.

N.J. Spies, for FronLicr Ai.r Limited.

Subject: Corporale and Cornmercia.1; Insolvency 

Related Abridgment Classifications 

Debtors and creditors 

VII Receivers 

VJ 1,6 Conduct and liability or receiver 

VI J ,(i.a General conduct ol' receiver 

Hendnote 

R1::ceivers --- Conduct and lfabiUty of receiver - General conduct of receiver 

Court considering its position when approving sale recommended by receiver. 

S Corp., which engaged in the air transport business, had a division k11own as AT. When S Corp. experienced financial 

difficulties, 0111:: of the seew·ed creditors, who had an interest in the assels of AT, brought a motion for the appointment 

of a receiver. The receiver was ordered lo operate AT and to sell il as a goi11g concern. The receiver had Lwo offet·s. It 

a.ccept.ed the offer made by OEL and rejected an offer by 922 which contained a.11 unacceptable condition. Subsequently,

922 obtained an order allowing il to make a second offer removing the wndition, The secuxed t;!'ecljtors supported

acceptance of the 922 offer. The comt approved the sale lo OEL and dismissed the motion to approve (he 922 offer.

An appeal was brought from this order.

Held: 

The appeal was dismissed. 



Royal Bank v. $otmdair Corp., 1991 CarswellOnt 205 

1991 CarswellOnt 205, [1991] O.J. No. 1137, 27 A.C.W,S. (3d) 1178, 46 O.A.C. 321... 

Per GaUig,111 f.A.: When a cmJrt appoints a receiver to use its commercial expertise lo sell an airline, it is inescapable 

thal it intends to rely upon the receiver's expc,tisc and ·not upon its own. The court should be reluctant to second-guess, 

with the benefit or hindsight, the considered business decisions made by its receiver. 

The conduct ofrhe receiver should be reviewed in Lhe light of the specific mandalt: given to him by the courL The order 

appointing the receiver did not say how the receiver was to negotiate the sale. The order obviously intended, becattse of 

the nnusuaJ nature of the asset bei11g sold, lo leave the method of saJe substantially to the discretion of the receiver. 

To determine whether a receiver l1as acted providently, the comlucc of the receiver should be examined in light of the 

information the receiver had wbeo it agreed to accept an offer. On the date the receiver acecpted the OEL offer, it had 

only two offers: that of OEL, which was acceptable, and that of 922, which contai11ed an u11acceptable condition. The 

decision made was a sound one in the circumstances. The receiver made a sufficient effort lo obtain the best price, a11d 

did not act improvidently. 

The court must exercise extreme caution before it interferes witb the process adopted by a receiver to sell an unusual 

asset. H is important that prospective purchasers know that, if they are acting i.n good faith, bargain seriously with a 

receiver and enter imo an agreemenr with it, a conrt will not lightlyinterferewith the commercial judgment of the receiver 

to sell the assets to them. 

Per McKinlay J.A. (concurring in the result): It is rnost important thaL the integrity of prncedurcs followed by court­

appointed receivers be protected in Lhe interests of both commercial morality and the future conlidimce of business 

persons in thdr dealings with receivers. In all cases, the court should carefully scrutinize the procedure followed by lhc 

receiver. While the procedure carried out by tl1c receiver in tbis case was appropriate, given the unfolding of events and the 

unique nati1re of tbc asset involved, it may not be a procedure that is likely to be appropriate in maoy receivership sales. 

Pet Goodman J.A. (dissenting): 1l was impnidcnt and 1prfai,, on the part of the receiver to ignore an offer from an

interested party which offered approximately u:iple the cash down payment witho11t giving a chance to the offeror Lo 

remove the conditions or other tei-n1s which made the offer unacceptable to the receiver. The offer accepted by the receiver 

was improvident and unfair insofar as two creditors were con.ceruecl. 

Table of Autlioritics

Cases considered: 

Beauty Counsellor,1· o
f 
Cun"da Ltd., Re ( 1986). 58 C,B.R. (N.S.) 237 (Ont. S.C.)- referred 10 

British Col11mbia D,Mdopn,ent Col'JJ. v. Spun Cast Jnduslries Ltd. (1977). 26 C.ILR. (N.S,) 28, 5 B.C.L.R. 94 (S.C.) 

- l'ej'erred lo

Cameron v. Bank of Nova Scotia ( 1981 ). 38 C. B.R. (N.S.) l .  45 N:S.R. (2d) 303, 86 A. P.R. 303 (C.A.)- l'eferred to

Crown Tn1s1 Co. v. Rosenburg ( 1986), 67 C.B,R. (N.S.) 320n, 60 O.R. (2d) 87, 22 C.P.C. (2d) 131, 39 D.L.R. (4th)

526 (H.C.)- applied

Sa/in/{/ Investmenls Lui. ,,. Bank o
f 
Mo11ireal ( 1985), 59 C'.H.R. lN,S.) 242,. 41 Altil. l ...R. (2d) 58. 65 A.R. 372, 21

D.L.R. (4th) (C.A.)-referml 10

Selkirk, Rell 986), 5-8 C. B. R, (N.S.) 2•15 (Onl. S.C.) - referred to

Selk.irk, Re ( 1987). 64 C. H.R.. (N.S.) I ,l() (Ont. S.C.)- referred 10 

Statutes considered: 

Empl0yment Slamiards Act, R.S.0. 1980, c. 137. 

Environmental Protection Act, R.S.0. 1980, c. 141. 

Appeal from order approving sale of assets l1y receiver. 

Galligt01 J.A.:

This is an appeal from the order of Rosenberg J. made on May I, 1991. By that order, he approved the sale or 

Air Toronto to Ontario Express Limited and Frontier Air Limited, and he dismissed a motion to approve an orfer Lo 

purchase Air Toronto by 922246 Ontario Limited. 

2 It is necessary al lhe outset to give some background to the disp11te. Soun<lair Corporation ("Soundair") is a 

corporation engaged in the air transport business. Jt has three divisions .. One of them is Air Toronto. Air Toronto 



Royal 8ank v. Soundair Corp,, 1991 CarswellOnt 205 

1991 CarswellOnl 205, (1991) O.J. No. 1137, 27 A.C.W.S. (3d) 1178, 46 O.A.C. 321 ... 

operates a sohedu)ed airline from Toronto to a number of mid-sized cities in the United States of America. Jts routes 

serve as feeders to several of Air Canada's routes. Pursuant to a co11nector agreement. AirCa11ada provides some services 

to Air Toronto and benefits from the feeder tramc provided by it. The operntional relationship hetwecn Air Canada 

nnd Air Toronto is a close one. 

3 fo the latter part or 1989 and the early part of 1990, Soundair was i11 financial dif
f

iculty. Soundair has two secured 

creditors who have an interest in the assets of Air Toronto. The Royal Bank of Canada (the "Royal Bank") is owed HI 

least $65 million dollars. The appellants Canadian Pension Capital Limited and Canadian lnsurers' Capital Corporation 

(collectively called "CCFL") are owed approximately -$9,500,000, Those creditors will have a deficiency expected to be 

in excess of $50 million on Lhc winding up of Som1dair. 

4 On April 26, 1990, upon the motion of the Royal Bank, O'Brien J. appointed Ernst & Young lnc. (the "receiver") 

as receiver of all of the assets, property and undertakings of Soundair. The. order required the receiver to operate Air 

Toroolo aod sell it as a goi11g concern. Because of the close relationship between Air Toro11to imd Air Cc1nada, it was 

contemplated that the receiver wotild obtain the assistance of Air Canada to operate Air Toronto. The order authorized 

the receiver: 

(b) to enter into contrnctt1al arnmgemenls with Air Cimada to retain a ma11ager or operator, including Air Canada,

to mauage ,md opcr11te Air Toronto under the supervision of Ernst & Young Lnc. nntil the completion of the sale

of Air Toronto to Air Canada or other person.

Also bec!\t1se of the dose relationship, lt was expected that Air Canada wol,lld purchase Air Toronto. To that erLd, the 

01·der of O'Brien J. authorized 1he Receiver: 

(e) to negotiate and do all lhings necessary or desirable to complete a sale of Air Tororno to Alr Cam1da and, if

a sale to Air Canada cannot be completed, lo negot.i;1Le and sell Air Toronto to another person, subject to terms

11nd conditions approved by this Court.

5 Over a period of several weeks following thal order, negotiations directed towards the sale of Air Toronto took 

place between the receiver and Air Canada. /\ir Canada had an agreement with the receiver that it would have excl11sive 

ncgofo1ting 1ights dming that period. r do nol think it is necessary to review those negotiations, but r note that Air 

Canada had complete access to all of the operations of Air Toronto and con<lucted due diligence examinations. It became 

thoroughly acquainted with every aspect or Air Toronto's operations. 

6 Those 11egot.iations came to an end when an offer made by Air Canada on June 19, 1990, was considered 

unsatisfactory by Lhe receiver. The offer was not accepted and .lapsed. Having regard lo the renor or Air Canada's 

negotiating st,1nce and a letter sent by its solicitors. on July 20, 1990. I think that the receiver was eminently reasonable 

when it decided lhal t.herc-was no realistic possibility or selling Air Toronto to Air Canada. 

7 The receiver then looked elsewhere. Air Toronto's feeder business is very auractive, but it only has value to a 

national airline. The receiver concluded reasonably, therefore, that it was commercially necessary for one of Canada's 

two national airlines to be involved in any sale of Air Toronto. RealistioaJly, there were only two possible purchasers, 

whether tlirect or indirect. They were Air Canada and Canadian Airlines International. 

8 It was weU' known in the air transport industry that Air Toronto wt\S for sale. During the months following the 

collapse of theJ1egotiations with Air Canadl1, the receiver tried tmsm:cessfully to rind viable porchasers. Tn late 1990, 

the receiver turned to Canadian Afrlines International, the only realistic allernative. Negotiations began between them. 

Those negotiations led to a letter of intent dated February 11, 1990. On March 6, J 991, the receiver received an offer 

from Ontario Express Limited and F1·011tier Airlines Limited, who are subsidiaries of Caoadian Airlines Tniernatio11al. 

This offer is called Lhe OEL offer. 
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9 [n the meantime, Air Canada and CCFL were having discussions ttbout making an offer for the purchase of Air 

Toronto. They rormed 922246 Ontario Limited ("922") for the purpose of purchasing Air Toronto. On Marbh 1, I 99J, 

CCFL wrote to the receiver saying t.hal it proposed to make an offer. On March 7, l99 I I Air Canada and CCFLpresenLcd 

an offer to the receiver in the name of 922. For convenience, its offers t1J·c called the "922 offers." 

10 The lixst 922 offer contained a condition which was unacceptable to the receiver. 1 will refer to that condition in 

more detail later. The receiver declined the 922 offer and 011 March 8, 1991, accepted the OEL offer. Subsequently, 922 

obtained an order �1llowi.ng it to make a second offer. It then submitted an offer which was virtually identical to that of 
March 7, 1991, except that the unacceptable condition had been removed. 

11 The proceedings before Rosenberg J, theo followed. He approved Lhe sale to OEL and dismisseo ;i motion for 

the acceptance or the 922 offer. Before Rosenberg J., and in this co11rt1 both CCFL and 'lhe Royal Bank supported the 

acceptance of the second 922 offer. 

12 There are on.ly two issues which must be resolved in this appeaL They are: 

(I) Did the receiver act properly when it entered into an agreement to sell Air Toronto to OEL'!

(2.) What effect does the support or the 922 offer by the secured creditors have on the result? 

13 l will deal with the two iss\les separately.

1. Did the Receiver Act Propctll' in Agreeing to Sell to OEL?

14 Before dealing with rhat issue, there are three general observations which l think I sh011ld make. The first is that 

the sale of an airline as a going concern is a very complex process. The best method of selEng an airline at the best. price 

is something far removed from the expertise of a co11rt. When a comt appoints a receiver to nse its commercial expertise 
to sell an airline, \t is inescapable thiit il intends to rely upon the receive.r's expertise and not upon its own. Therefore, 

the.court must place a great deal of confidence in the aclions taken and in the opinions formed by the receiver. Tt should 

also assume that the receiver is acting properly unless the contrary is clearly shown. The second observation is th,it the 

court should be reluctant Lo second-guess, with the benefit of hindsight, Lhe considered business decisions made by its 

receiver, The third observation which T wish to 1nakc is tbat. the conduct of the recc-iver should be reviewed in the lighl" 

of the specific mandate given to him by the court. 

15 The order of O'Brien J. provided that if the receiver could not complete the sale LO Air Canada lha! it was "lo 

negotiate am.l sell Air Toron.to to a11other person." The coml did not say how the receiver was to negotiate the sale. H 

dtd uot say iL was to call for bids or conduct an. auction. l.t told the recei.vcr to negotiuttl and sell. lt obviously intended, 

because of the tlnusual nature of the asset being sold, to leave the method of sale substantially in the discretion of the 

receiver. T think, therefore, that the-court should not review minutely the process of the sale when, broadly speaking, it 
appears to the court to be ajnst process. 

16 As did Rosenberg J., [ adopt as correct the statement made by Anderson .J. in (..)·own Trust Ca. v. Rusenberg ( 1986). 

60 O.f:l (2d) 87. 67 C.B.R. (N.S.)32011. 22 C.P.C. (]cl) 131, 39 D.L.R. (4th) 526 (H.C.), at pp. 92-94 [O.R.]. of the duties 

which a court mu�t perfohn when deciding whether a receiver who has sold a property.acted properly. W11en he sel o'Ul 

Lhc court's duties, he did not put them in any order of priority, nor do 1, 1 summarize those dnties as follows: 

I. ll should consider whether the receiver has made a sufficient effort to get the best price and has not acted

improvidently.

2. It shol.lld consider the interests of all parties.

3. 1l Should consider the efficacy and integrity of the process by which offers rue obtained.
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4. IL should conside1· whether there has been unfairness in the working oul of the process.

17 I iulend to discuss the perfom,ance of those duties separately.

1. Did the Receiver mukc a sufficient effort to get the best price and did it a .ct providently'!

18 Having regard lo lhc fact th.al it was highly unJikely that a commen:ially viable sale could be made to anyone 

but the two national airlines, or to someone supported by either of them, i.t is my view that the receiver acted wisely 

and reasonably wben it negotiated only with Air Canada and Canadian Airlines loternationaL Furthermore, when Air 

Canada said thaL it would submit no further offers and gave the impression that it would not parLicipate further in 

the receiver's efforts to sell, the only course reasonably open to the receiver was to negoliate with Canadian Airlines. 

lnter11ational. Realislically, there was nowhere else to go but lo Canadian Airli11cs International. Tn do ing so, it is my 

opinion that the receiver made sufficient. efforts to sell the airline. 

19 When the receiver got the OEL offer on March 6, 199 l, iL was over IO months since it had been charged with the 

responsibility of selling Air 'Toronto. Until then, the receiver had nol received one offer which it thoughl was acceptable. 

After substantial efforts to scU t.he ajrJine over that period, I find it difficult to Lbin.k th,Lt the receiver acted improvidently 

m acccpling the only acceptable offer which it had. 

20 On March 8, 1991, the date when the receiver accepted the OEL offer, it had only two offers, the OEL offer, which 

was acceptable, and U1c 922 offer, which contained an lmacceptable. condition, 1 cannot sec how the receiver, assuming 

for the moment that the price was. reasonable, could have done anything but accept the OEL offer, 

21 When deciding whether 11 receiver had acted providently, the court should examine the conduct of the receiver 

in light of the inf'ormation the receiver had when it agreed lo accept an offer. In this case, the court should look at the 

receiver's conduct in tho lighl of the information it had when it made its decision on March 8, 1991. The court should 

be very cautious before deciding that the receiver's conduct was improvident based 11pon information which has come 

to light after it made it.s decision. To do so, ill my view, would derogate from the mandate to sell given to the receiver by 

the order of O'Brien J. T agree with and adopt whal was said by Anderson J. in Crown Tmsr Co, v . .Rose11betg , supra, 

at p. 112 [O.R.]: 

Tis decision was made as a matter of business judgment 011 1fi1t elements then m,ni/(lb/e to it . It is of the very essence 

or a receiver's !'unction to make such judgments and in the making of them to act seriously and responsibly so as 

Lo be prepared to stand behind them. 

If the court were to reject the recommendation of the Receiver in any but the most exceptional circumstances, ii 

would maletially diminish and weaken Lhe role and function of the Receiver both in the perception of receivers and 

in the perception of any others who might have occasion to deal with them. lt would lead to the conclusion Lhat 

the decisi.on of the Ric:ceivcr was of little weight and that the real decision was always made upon the motion for 

approval. That won.ld be a c.onsequcncc s11sceptible of immensely damaging results Lo the disposition of ussets by 

court-appointed receivers. 

[Emplrnsis �1ddcd.] 

22 T also agree with and adopt what was said by Macdonald J .A. in Cameron v. Bank of Now1 Scotia ( 1981 ). J8 C .8.R. 

(N.S.) l, 45 N.S.R. (2d) 303. 86 AJ'.R. 303 (C.A.), at p. 11 [C.B.R.]: 

fn my opinion if the decision of the re\:eiver Lo enter into an agreement of sale, subject to court approval, with 

respect to certain assets is reasonable a11d sound under the circumstances nt the lime <Diisling it slmuld not be scl 

aside simply because a later a.nd higher bid is made. To do so would literally create chaos. in the commercial world 

and receivers and purchasers would never be sme they had a binding agreernent. 
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[Emphasis added.] 

23 On Mai:ch 8, 1991, the receiver had two offers. One was the OEl, offer, which it considered satisfactory but which 

could be wirhdrawn by OEL at any lime before it was accepted. The receiver also had the 922 offer, which contained 

a condition that was lotally unacceptable. It had no other offers. lt was faced wllh the dilem1m1 or whether it should 

decline to act:ept Lhe OEL of
f

er and run the risk or it being withdrawn, in the hope that an acceptable offer would be 

forthcoming from 922. An affidavit filed by the president of the receiver describes the dilemma. which the receiver faced, 

and the judgment made in the light of that dilemma: 

24. An asset purchase. agreement was received by Ernst & Young on March 7, 1991 which was dated March 6,

\991. This agreement WRS received from CCFL in respect of their offer to pmchase tbc assets and undertaking of

Air Toronto. Apart from financial consideratio1is, which will be considered in a subsequent affidavit, lbe Receiver

determined that it 111ould ,wt be prude11l lo delay acceptance of the OEL agreement to negoliate II hig/,ly uncertahi

arrangement wit/I Air Canada and CCFL. Air Canada had tJ1e benefit oran 'exclusive' in negotiations for Air Toronto

and had clearly indicated its intention take itself out er the running whiie ensuring that no other party could seek to

purchase Air Toronto ,111d maintain the Air Canada connector arrangement vital lo its survival. The CCFL offer

reprnsentcd ll radical reversal or this position by Air Canada at tl1e eleventh hour. However, it cont,dncd a sign.i./icant

number of conditions to closing which wet--e entirely beyond the control of Lhe Receiver. As well, the CCFL offer

came less than 24 hours before signing of the agreement with OEL which had been negotiated over a period of

months, at great time and expense.

[Emphasis added.I I am convinced that the decision made was a sound one in the circumstat1ccs faced by the receiver 

on March 8, 199J. 

24 l now nun to consider wl1etb.er the price contained in the OEL offer was one wbit:h it was provident to accept. 

At the outset, I think that the fact that the OEL offer was the ot1ly acceptable one available to the receiver on March 8, 

1991, after IO months of trying to sell the air-line, is strong evidence that the price in it was reasonable. ln a deteriorating 

economy, f doubt that it woLtld have been wise 'lo wail any longer. 

25 rmentioncd earlier that, pursuant to an order, 922 was pc1111iucd to present a second offer. Dttring the hearing of 

the appeal, counsel compared al great lej1gth the price contained in the second 922 offer with the price Contained in the 

OEL offer. Counsel put forth various hypotheses supporting their contentions that one offer was betler than the other. 

26 It is my opinion that the price con1ained in the 922 offer is relevant only 1fit shows that the price obtained by 

the receiver in the OEL offer was not a reasonable one. hi Cro1J111 Trust Co. \I. Rv,1·rmberg, supra, Anderson J ., at p. 113 

[O.R.], discussed lhe comparison of offers in the following way: 

No doubt, as the cases have indicated, situations might nrise where the disparity v-;as so g'l'eaL as to call in questio11 

the adequacy of the mechanism which bad produced the off1:1rs. Ii js 11ot so here, and in my view that is substantially 

an em! of the matter. 

27 1n two judgments, Saunders J. considered the circumstances in which an offer submitted after the receiver had agreed 

Lo a sale sh.ould be considered by the court. The first is Re Selkirk (1986), 58 CB.R.. (N .S.) 245 (Ont. S.C.) , at p. 247: 

lf, for e)[ample, in this ca$e there had beei1 a second offer of a substantially higher amount, then the cowt would 

have to take that offer into consideration in assessing whether the receiver had properly carried oul his function of 

endeavouring to obtain the best price for the property. 

28 The.second is Re Beauty Cu1111sellor.1 of Canada Ltd. (19R6), 5� C.B.R. (N.S.) 237 (Ont. S.C.), at p. 243: 

If a substantially higher bid turns up al tbe approval stage, the court should consider it. Such u bid may indicate, for 

example, that the trustee has nol properly carried out its duty to endeavour to obtain the best price fol' the estate. 
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29 Tn Re Selkirk ( 1987), 64 C.13,R (N.S.) 140 (Ont. S.C.), at p. 142, McRae J. expressed a similar view: 

The court will nol lightly withhold approval of a sale by the receiver, particularly in a case such as this where the 

receiver is given rather wide discretionary authority as per the ol"der of Mr. Justice Trainor and, of course, where 

the receiver is an officer of this conrl. Only in a case where there seems to be some ulifairr,ess in the process of 

lhe sale or 11>here there we subslanlia/ly higher offer.!/ which 111ould tend to shoiv that 1he. sale 111as impmvide111 wi!J 

the comt withhoJd approval. It is importa.11t thal the court recognize the commercial exigencies tl1at would flow if 

prospective pnrchasers are allowed to wait until the sale is [n court for approval before subm.itLing tbeir final of
f
er. 

This is someth·ing that must be discouraged. 

[Emphasis added.] 

30 What those cases show is lhal the prices in other offers have releva.uce only if t.hey show lhat the price contained 

in the offer accepted by the receiver was so unreasonably low as to demonstrate that tbc receiver was improvident in 

accepting it. I am of the opioioo, therefore, that if they do uot tend to show that the receiver was improvident, they 

should 11ot be considered upon a motion to confirm a sale recommended by a court-appointed rcceivct. ff they were, the 

process would be changed from a sale by a receiver, subject lo coort approval, into an auction conducted by the coun 

at the time approval is sought. In my opinion, the latter course is unfair lo the person who has entered bona fide into an 

agreement with the receiver, c,u1 only lead to chaos, and must be disc011raged. 

31 Ir, howt:ver, the subsequent offer is so substantially higher than the sale recommended by the receiver, then it 

may be Lbal the receiver has □ol conducted the sale properly. r n such circumstances, the cow·t would be justified itselr in 

entering into the sale process by considering competitive bids. However, T think that thal process should be entered into 

only if the courl is satisfied that the receiver has not propedy conducted the sale which it has recommended lo the court. 

32 It is necessary to consider the two offers. Rosenberg J. held that lhc 922 offer was slighlly beller or n,arginally 

better than rhc OEL offer. He concluded that the difference in the two offers did ool show that the sale process adopted 

by the receiver was inadeq\tatc or Lmprovident. 

33 Counsel for the appellants complained about the manner in which RosenbergJ. conducted the hearing of lhe moliou 

to confirm the OEL sale. 'The complaint was tluit when they began to discuss a comparison of !he two offers, Rosenberg 

J, said that he considered the 922 offer to be ]?eller than the OEL offer. Cotmsel sajd that when U1at comment was made, 

they did not think it necessary to argue l'urthcr the question of the difference in value between the two offers. They 

complain that the finding that the 922 offer was only marginally better or slightly beuer than the OEL ofrei-wa-s made. 

without them having had the O])portunily to argue that the 922 offer was substantially better or signiricanlly better than 

theOEL offer. 1 cannot understand how counsel could have thought that by expressing the opinion that the 922 offer was 

bette1·, Rosc,,bcrg .I. was saying that it was a significantly or substantiaUy belter one. Nor can r comprehend b.ow co1.mscl 

look the coru.meni LO mean that they were foreclosed from arguing that the offer was significantly or substantially bellcr. 

If there was some misunderstanding 011 the part of co\rnsel, it shollld have btlt:n raised before Rosenberg J. at the time. I 

am sure that if it bad been, the. misunderstan(ling would have been cleared up quickly. Nevertheless, this court permitted 

extensrve argument dealing with the comparison of the two offers. 

34 The 922 offer provided for $6 million cash to be paid on closing with a royalty based 11pon a percentage of Air 

Toronto profits over a period of 5 years up to a maximum of $3 million. The OEL offer provided for a payment of $2 

million on closing with a royally paid on gross revenues over a 5-yearperiod. In the short term, the 922 offer is obviously 

better because there is substa11Lially more cash up front. The chances of futt�re returns arc substantially grertter in the 

OEL offer because royalties are paid on gross revenues, while the royaltjes under the 922 orrer are paid only on profits, 

There is an element bf risk involved in each offer. 

35 The receiver studied the Lwo offers. Tl compared them and took into account the risks, the advantages and 

the disadvantages of each. rt considered the appropriate contingencies. It is not necessary to outline the factors which 
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were taken into account by the receiver bec:rnse the manager of its insolvency practice filed an affitlavil outlining the 

considerations whjch were weighed. in its evaluation of the two offers. They seem to me to be reasonable ones. Thal 

affidavit concluded with the following paragraph: 

24. On the basis ofthese considerations the Receiver has approved the OEL offer and has concluded that it represents

the achievement of the highest possible value at this time for the Air Toronto division of SoundAir.

36 The court appointed the receiver to conduct Uu: sale of Air Toronto, and entrusted it with the 1·esponsibility of 

deciding what is the best offer. I put great weight upoo the opinion of the receiver. It swore to lhe court which appointed 

it that the OEL of
f

er represents the achievement of the highest possible value at this time for Air Tornnto. T have not 

been convinced that the receivef was wrong when he made that 1:1ssessment. l a.111, therefore, of the opinion that the 922 

offer does not demonstrate any failure upon the part of' Lhe receiver to act properly and providently. 

37 It follows that if Rosenberg J. was correct when he found that the 922 offer-was in fact better, 1 agree with him 

that it could only have been slighlly or marginally better. The 922 offer does not lead to an inforcnce that the disposition 

strc1tegy or lhcneceiver was inadequate, unsuccessf11l or improvident, nor that lhe price was unrea�onable. 

38 l am, therefore, of the opinion the the receiver made a sufficient effort lo get the best price, and has not acted

im providen lly. 

2. Consideration of lhc fotetests of all Parties

39 It iS' well established that tlie primary interest is that of the creditors of1h�dcbtor: see Cro111n Trust Co. v. Rosenberg 

, supra, and Re Selkirk, supra (Saunders J.). However, as Saunders J. pointed out in Re BemAty Cou11sellvrs, supra al 

p. 244 [C. 8.R.), "it is not the only or overriding consideration."

40 Jo my opinion, there are other persons whose interests require consideraLion. ln ao appropriate case, the inteti::Sls of 

the debtor must be taken into accoun1. J think nlso, in a case such as this, where a purchaser has bargained a,tsome length 

and doubtless at considerable expense with the receiver, the interests of the purchaser ought to be taken i1Ho account. 

While it is not explicitly staled in such cases as Cro1V11 TrLJst Co. 11. Rusenberg, supra. Re Selklrk (1986), supra, RI! Beauty 

Counsellors , supra, Re Selkirk ( 1987), supra, and (Cameron). supra, l think they cleilr1Y imply Lhal the interests of a 

person who has negotiated an agreement with a oonrt�appoiolcd .receiver are very important. 

41 ln this case, the interests or all parties who would have an interest in the process were comdclered by the receiver 

and by Rosenberg J. 

3. Consideration of the Efficncy and Integrity of the Process by which the Offer was Obtained

42 While it is accepted that the primary concern of a receiver is the protecting of the interests of the creditors, there is 

a secondary but very important consideration, and that is the integrity oft.he process by which the sale is effected. This 

is particularly so in the case of a sale of such a unique asset as an airline as a going concern. 

43 The importance or a court protecting the integrity of the process has been stated in a 11u111bcr of cases. First, 1 refer 

t.o Re Selkirk. suprn, where Saunders J. said at p. 246 [C.B.R.]:

In doaLing with the request for approval, the court has to be concerned primarily with protecting the interest of the 

creditors of the former bankl'upt. A secondary hut important considern tion is that. the process under which the sale 

agreement is an-ived al should be consistent with commercial efficacy and integrity. 

bl that cunnec;tion T adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Cou,rt (Appi;:al 

Division) in Camero11 v. Bank of N.S. ( 1981), 38 ('.fl.R. (N.S.) 1, 45 N.S.R. (2t.l) 303, 86 /\.P.R. 303 (C.A.), where 

he said alp. 11: 
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Tn my opinion if Urn decision of the receiver to enter into an agreement of sale, subjecl to court approval, with 

respect to certain assets is reasonable and sound under U,c circumstances at the Lime existing it should nol be 

set aside simply because a hi.Lcr and higher bid is made. To do so would litcmlly create chaos in the commercial 

world and receivers and purchasers would never be sme they had a bi11ding agreement. On the contrary, they 

would know that other bids e011ld be received and considered up until the application for court approval is 

heard - this would be an intolerable situation. 

While those remarks may have been made in the context of' a bidding situation rather than a private sale, 1 consider 

them to be equally applicable. to a negotiation process Jeading to a private sale. Where the court is concerned with 

the disposition of property, lhe purpose of appointing a receiver is lo have the 1·eceiver do the ,vork thal the court 

would otherwise haye to do. 

44 Tn Salinw Investments Ltd. v. Bcm/c of Mo11trea/ (1985), 59 C.13.R. (N.S.) 242, 4-1 Alta. LR. (2ll) 5lL 65 A.R. 372, 

21 D. t,R. (4th) 47� al p. 476 [D.L.R.], the Alberta Court of Appeal said that sale by Lender is not necessarily the besl 

way lo sell a business as an ongoing concern. It went oo to say that when some other method is used which is provident, 

tJ1e court should not undermine lite process by refusing lo 1..'.0nfirm the sale. 

45 Finally, I refer to the reasoning of Anderson J. in Cro1v11 1,-ust Co. lt Rosenberg, supra, t\l p .. 124 [O.R.]: 

While evet)' proper effort must always be made to assure maximum recovery consistent with the limitations inherent

in the process, no n,ethod has yel been devised lo enLirely eliminate Lhose limitations or lo avoid their consequences. 

Certainly it is no/ 10 be/uund iii loosening the entirefoandmioll of the system. Thus to compare 1./te results of the process 

in Jhis case 1vith 1vhc11 mi>,:hl lta11e been recovered in some o ther sel of circumslawes Is neirhe;· /ogica/ nor pNlctical. 

[Emphasis added.J 

4-6 It is my opinion that the court must exercise extreme caution before it interferes with the process adopted by a

receiver to sell an unusual asset. lt is important: that prospective purchasers know that, if they are acting in good faith,

bargain seriously with a receiver and enter into an agreement wilb ii, a court will not lightly 1nterfere with the commercial

judgment of the recei'\ler lo sell the asset Lo them.

47 Before this court, counsel for those opposing the confir111<1tion of Lhe sale to OEL suggested many dtfTerent ways 

in wbich the receiver could have conducted the process other than the way which he did. However, the evidence does not 

convince•me that the recciy.cr used an improper method of atlcmpling Lo sell Lhe airline. The answer lo Lhose submissions 

is found in thecornme11t of Anderson J. in Crown Trust Co. v. Rosenberg, supra, at p. 109 [O.R.]: 

The court oughl not Lo sit as on appe,LI from the decision of the Receiver, reviewing in minute detail every element 

of the process by which lhe decision is reached. To do so would be a futile and duplicitous e-xerdse. 

48 fl would be a f'utile and duplicitous exercise for this court to examine in minute detail all of circumslances leading 

up to the acceJ)lance of the OEL ol1'er. Having considered the process adopted by the receiver, it is my opinion thal the 

prncess adopted was a reasonable and prudent one. 

4. Was there unfairness in the process?

49 As a general rule, 1 do not think it appropriate for the court to go into 111c minutia of the process or of the selling 

strategy adopted by the receiver. However, the court has a responsibiJity to decide whether the process was fair. The 

only parl or this process which I could find thaL might give even a si:iperlicial impression of unfairness is the railt1re of 

the receiver lo give an offering memorandum to those who expressed an interest in the purchase of Air Toronto. 

50 l will outline the circu1nstances which relate to the allegi-1tion that the receiver was unfair in failit1g lo provide an 

offering memorandum. In the I alter parl of 1990, as parlor its selling strategy, the receiver was in the process of preparing 



Royal Bank v. Soundalr Corp., 1991 CarswellOnt205 

1991 Carswel!Ont 205, [1991) O.J. No. 1137, 27 A.C.W.S. (3d) 1178, 46 O.A.C. 321... 

an offering memorandum to give l0 persons who expressed an interest in tbc purchase of Air Toronto. Tbe offering 

111e111orandum gol as far as draft form, but was never released to anyone, although a copy of the draft eventually got into 

the hands of CCFL before it snbmitled the first 922 offer on March 7, 1991. A copy of the offering memorandum forms 

part or the rncord, and it seems to me to be little more than puffery, without ar1y b.ard information which a sophisticated 

purchaser would req,uire in or dei' to make a serious bid. 

51 The offering memorandum had not been completed by February I l, l99 I. On that date, the receiver entered into 

U1e letter of intent lo negotiate with OEL. The letter of intent contained a provision that during its currency the receiver 

would not negotiate with any other party. The letlei- of intent was renewed from Lime to time uni.ii the OEL offer was 

received on March 6, 1991. 

52 The rec.-eiver did not proceed with the offering memorandum because to do so would violate the spirit, if not the 

letter, of its letter of in ten I with OEL. 

53 I do 1101 think that the 1,;ondL1cl of the receiver shows aJ1y unfairness wwards 922. When f speak of 922, I do 

so in the context that Air Canada and CCFL are identified with it. 1 start by saying that the receiver acted reasonably 

when it entered into exclusive negotiations with OEL. 1 find it strange that a company, with which Air Camtda is closely 

and intitnately involved, would say tJrnt it was unfair for the teceivcr to enter into a tjme-limited agreement to negotiute 

exclusively w,ith OEL. Thal is precisely the arrangement Which Air Canada .insisted upoh when it negotiated with the 

receiver in the sprfog and summer of I 990. Jf it was not unfair for Air Canada to have such an agreement, T do not 

understand why il was unfair for OEL to have a similar 0;1e" [n fact, both Air Canada and OEL in its turn were acting 

reasonably when they required exclusive negotiating rights to prevei,t their negotiations from bi:,ing used as a bargaining 

lever with other potential purchasers. The fact that Air Canada insisted upon an exclusive negotiating righL while it 

was negotiating wi1h the receiver demonstrates the commercial efficacy of OEL being given the s,1u1e tight dut,iag its 

negoti,itio.11s with the receiver. l see no unfairness on the pa11 of the receiver when it honoured its letter of intent with 

OEL by not releasing the offering memorandum during the negotiations with OEL. 

54 Moreove1-, I am not prepared to find that 922 was in any way prejudiced by the fact that il did not ha·ve an 

offering memorandum. It made an offer on March 7, 1991, which it 1,;ontends to this day was a better offer than that 

of' OEL 922 has not convinced me that if it had an offering mcmo1·andut11, its of
f

er would hi1ve been any different or 

any better than it actw'tlly was. The fatal problem with the first 922 offer was that it contained a condition which was 

completely unacceptable lo the receiver. The receiver, properly, in my opinion, rejected the offer oul of hand because 

of that condldon. Thal condition did not relate to any information which could have conceivably been in an offering 

memorandum prepared by the receiver. It was about Lhe resolution of a dispute between CCFL and the Royal Bank, 

something the receiver knew nothing about. 

55 Further evidence of tlie lack of prejudice which the absence of an offering meruora.ndtio1 has c1111scd 922 i$ l'ouncl in 

CCFL's stance before this court. During argttmeat, its counsel suggested as a possible resolution of U1is appeal thal tJlis 

court should call for new bids, evaluate them and then order a sale to the party who put in the better bid. ln snch a case, 

counsel for CCFL said that 922 w01.1ld be prepared to bid within 7 days of the court's decision. I would have thought 

that, if there were anything to CCFL's suggestion that the failure to provide an offering memorandum W,ls unfair to 922, 

that it would have wlcl the court that it needed more information before it would be able lo make a bid. 

56 I am satisfied that AiT Canada and CCFL have, and at all times had, all of the infonmllion which they would have 

needed to make what to them would be a commercially viable offer to the receiver. r think that an offering memorandum 

was of no commercial consequence to them, but the absence of one has since become a valuabl� lactical weapon. 

57 fr. is my opinion that there is no convincing proof t]1at if an offering memorandl.lm had been widely distributed 

among persons qualiried Lo have purchased Air Toronto, a viable offer would have come forth from !l party other 

that, 922 or OEL. Therefore, the failure to J)rovide an offering memorandum was neithet unfair, nor did it prejudice 
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tbe obiainin,g of a bettor price on March 8, 1991, than that contained in the OEL offer. I would not give effect to the 

cont.ention that the process adopted by the J"cceivct was an unfair one. 

58 There ,u·e lwo statcmcnls by Anderson J. contained in Cro11111 Trust Co. v. Rosenberg. supra, which I adopt as 

my own. The first is at p. l09 [O.R.]; 

The court should nol proceed ag�tinst the recommendations o[ its Receiver except in special circumstances and 

where Lhc necessity and propriety of <laing so a.re plain. Any other rnlc or approach would emasculate the role of 

the Receiver and make it almost inevitable thal the final negotia'lion of every sale would take place on the motion 

for approval. 

The second is at p. 11 l [O.R.J: 

It is equally clear, in my view, though perl11;1ps not so cJea.rly enunciated, that it is only in an exceptional case thal the 

court will intervene and proceed conlrary to the Receiver's recommendaLions if satisfied, as I am, that the Receiver 

bas acted reasonably, prudently and faisly and not arbitrat·ily. 

In this case tJ1c receiver acted reasonably, prndcnlly, fairly aod not arbitrarily. I am of Lhe opinion, therefore, that the 

process adopted by the receiver io reaching an agreement was .a j11st one. 

59 fn his reasons for jllClgmenl, after discussing the circumstances leading to the 922 offer, Rosenberg J. said this: 

They created a situation as of March 8th. where the Receiver was faced with LIVO offers, one of which was 

in acceptable form ,ind one of which could not possibly be accepted in ils present rorm. The Receiver acted 

appropriately in accepting the OEL offer. 

T agree, 

60 Tbe receiver made proper and sufficient efforts lo get the best price that it could for the assets of Air Toronto. 

Tt adopted a reasonable and effective process to sell the airline whicl1 was fair to all persons who might be interested in 

purchasing it. ft is my opinion, thetefore, that the receiver properly carried out the 111,rndaLc which was given lo it by the 

order of O'Brien .J. Jt follows that Rosenberg J. was correct ·when he confirmed the sale to OEL. 

IT. The efrect of the support of lhe 922 offer by the two secured creditors. 

61 As I noted earlier, the 922 offer was S'tlpported before Rosenberg J., and in tbis court, by CCFL and by tbc Royal 

Il.:ink, the two secured creditors. lt was argued that, because the interests of the creditors are primary, the court ought 

to give effect lo I heir wish Lh,1t the 922 offer be accepted. l would not accede to that suggestion for I wo reason&. 

62 The first reason is related to the fact that the credito1's chose to have a receiver appoimed by the court. It was open 

to them to appoint a p1ivare receiver pursuant to the authority of their security documents. Had they done so. then they 

would have had conlrol of the process and could have sold Air Toronto to whom they wished. However, acting privalely 

and controlling Lhe process involves some risks. The appointment or a receiver by Lhe com! insuJates the creditors from 

those risks. But, insulation from those risks carries witb it the Joss of cm1lrol over 1he process of disposition of the assets. 

As I have attempted to explain in these reasons, when a receiver's sa.le is before t11e court for confirmation, the only issues 

are the propriety of the c-0nduct of the receiver and whether iL acted providently. The function of the court at that stage 

is not to step in and do the receiver's work, or change the sale strategy adopted by the receiver. Creditors who asked the 

court to appoint a receiver to dispose of assets should nol be allowed to take over control or the process by the simple 

expedient of supporting another purchaser if they do not agree with the sale made by the receiver. Thal would take away 

all respect for the proc;ess of sale by a court-appointed receiver. 

63 There can be no dollbt lhal the interests of lhe creditor are an hnportnol consideration in determining whether lhe 

receiver has properly conducted a sale. The opinion of Lhe credilor!l as Lo which offer ought to be accepted is something 
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to be taken inlo account. But if the court decides that the receiver has acted properly a□cl prnvi<.lently, those views are 

not necessarily determinative. necause, in this case, the receiver acted properly and providenLly, T do not think that the 

views of the creditors should override the cons-idcrcd judgment or the receiver. 

64 Tbc second reason is that, in the partic11lar circ1unstances of this case, I do ool think the support of CCFL and 

the Royal Bank of the 922 offer is entitled to any weight. The support given by CCFL can be dcrilt with su111marily. lt 

is a co-owner of 922. IL is hardly surprising and not very impressive to hear that it suppons the offer which it is making 

for the debtor's assets, 

6S The support by the Royal Bank requires mote consideration and involves some reference to the circumstances. On 

March 6, 1991, when the first 922 offer was made, lhere was in existence an inter-lender agreement between the Royal 

Bank and CCFL. That agreement dealt with the share of' the proceeds of the sale of' Air Totonto which each creditor 

wotlld receive. Al the time, a dispute between the Royal Bank and CCFL about the interpretation or thal agreement 

was pending in the courts. The ·unacceptable condition in the first 922 offer related to the setllemenl of the inter-lender 

dispute. The condition required that the dispute be resolved in a way which would substantially favour CCFL Lt required 

that CCFL-receive $3,375,000 of the $6 million cash payment and the balance, including the royalties, if any, be paid to 

Lile Royal Bank. The Royal Bank did not agree with that split of the sale proceeds. 

66 On April S, 199 t, tbe Royal Bank and CCFL agreed to seltle the inter-lender dispnte. The settlement was that if the 

922 offer was accepted by the court, CCFL would receive only $1 million_, and the Royal Bank would receive $5 million 

plus any royalties which might be paid. IL was only in consideration of that settlement that the Royal Bank agreed to 

support the 922 offer. 

67 The Royal Bank's support of the 922 offer is so affected by the ve1y Sllbstantial benefit which it wanted to obtain 

from the settlement of the inter-lender dispute that, in my opinion, its support is <levofd or any ob_jccLivily. I think il 

has no weight. 

68 While there n,ay be circumstances where the um111imous supporl by the creditors of a particular offer could 

conceivably override the proper and provident conduct of a sale by a receiver, I do noL think that this is such a case. 

This is a case where the receiver has acted properly and in a provident way. H would make a mockery out or lhe judicial 

process, under which a 1m1nda.te was given to this receiver to sell this airline if lbe support by these creditors of the 922 

offer were permitted to carry the day. l give no weight to the s11pport which they give to the 922 offe1·. 

69 Tn its facllml. the receiver pojnted oul that, because of greater liabilities imposed 11pon pTivate receivers by various 

statutes such as the Employment Standards Ac1, R.S.O. 1980, c. l37, and theE1111/rrmme11tal Proleclion Act, R.S.O, 1980, 

c. 141, it is likely that more and in ore th.e courts will be asked to appoint receivers in .insolvencies. In those circumstances,

[ think that creditors who ask for court-appointed receivers and business people who choose to deal with those receivers

should know that if those receivers act properly and providently, their decjsions andjudgrncnts will be given great weight

by Lhe courts who appoint them. l have decided this appeal in the way I have in order Lo assme business people who deal

with courH1ppointed receivers that they can have confidence that an agreement which they nuike with a cotlrl-appointed

receiver will be far more than a platform upon which others may bargain al the court approval stage. I think that persons

who enter into agreements with cot1rt-t1ppointed receivers, following a disposition procedure that is appropriate given

the nature of the assets involved, sh011ld expect that their bargain will be confirmed by the court.

70 The process is very important. lt should be can:C'ully protected so that the ability of court-appointed receivers to 

negotiate the best price possible is strengthened and supported. Because this receiver acted properly and proviclently in 

entering into the OEL agreement, I am of the opinion that Rosenberg J. was right when he appi'Oved the sale to OEL 

and dismissed the motion to approve the 922 offer. 
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71 f would, accordingly, dismiss the appeal. 1 would award the receiver, OEL and FrOJ1ticr Airlines Limited their 
costs out of the SotLL1dair estate, those of the receiver on a solicitor-client scale. I would make 110 order as Lo the costs 
of any of the oLhcr parties or intcrvcnors. 

McKinlay J.A. : 

72 [ agree with Galligan J.A. in result, buL wish to emphasize that 1 do so 011 the basis that the undertaking being sold 
in this case was or a very special and u1n1suftl nature. It is most important thal the integrity or procedures followed by 
court-appointed receivers be protected in the interests of both commerciHI morality and the future confidem:e of business 
persons in their dealings with receivers. Consequeully, in all cases, the court shoLild cart:fully scrutinize the procednrc 
followed by the receiver to determine whether It saristies the tests set out by Anderson J. in Crown Tmst Co. v. )fosenberg 
( 1986), h7 CB.R. (N,S.) 32011, 60 O.R. (2d) 87. 22 C.P.C. /2d) 131. 39 D.L.R. (4Hq 526 (H.C.). While Lhc procedure 
carried out by the receiver in this case, as described by Galligan J .A., was appropriate, g_iven the unfolding of events and 
the uniq11e nature or the assets involved, it is not a procedure that is likely 10 be appropriate in many receivership i;ales. 

73 I should like to add that where there is a small number of cre<lltors who arc the.only parties with a real interest in lhe 
proceeds or the sale (i.e., where it is oleHr tha.t the highesL price atlainable would resulL in recovery so low thal no other 
creditors, shareholders, guarantors, etc., could possibly benefit therefore), lhe wishes 6f the interested creditors should 
be very seriously considered by the receiver. It is true, as Galligan J.A. points out, that in seeking the co11rl appointment 
of a receiver, the moving parlics also seek the protection of the coi1rt in carrying out the Teceiver's functions. However, it 
is also true that in utilizing the coo rt process, the moviug parties have opened the whole process to detailed scrutiny by 
all ,nvolved, and have probably added signil'icanrly lo their costs and consequent shortfall as a result or so doing. The 
adoption of the court process should in no way diminish the rights of any party, Hnd mosL certainly not the rights of the 
only parties with a re1-1l interest. Where a receiver asks for court approval of a sale which is opposed by the only parties 
in interest, the court should scruUnize with great care Lhe µrocedlite followed by the receiver. T agree with Galligan J.A. 
that in tl1is case that was donc. lam sctlisiied thHl the rights of all parties were properly considered by the receiver, by 
lbe lcamed motions court judge, and by Galligan J.A. 

Gom/111a11 J.A. (dissenting): 

74 I have had the opportunity of reading the reasons for judgment herein of Galligan and McKinlay J.J.A. Respectfully, 
1 am unable to agree with their conclusion. 

75 The case at bar is an exceptional one in the sense That L1pon the application made for approval of th_e sale of the 
assets of Air Tornnto, two compet.ing offers were placed before Rosenberg .I. Those two ofrers we1'e lhat or OEL and 
that of 922, a company incorporated f'or the purpose of acquiring Air Toronto. Tts shares were owned equally by CCFL 
and Air Canada. IL was conceded by all parties to these proceedings Lhat the only persons who had any interest in the 
proceeds of the sale were two secured creditors, viz., CCFL and 1Jie Royal Bank or Canada. Those two creditors were 
unanimous in their posilioJ1 U1at they desired the court to approve the sale Lo 922. We we-re not referred to, nor Hm [ 
aware of, any case where a court has refused to abide by the unanimous wisl1es of the only interested creditors for the 
approval of a specilic offer made in receivership pt'oceedings. 

76 In British Columbia Developments Corp. v. Spun Cn.1•1 lnd11s1ries Ltd. ( 1977), 26 C.1'3.R. (N.S.) :?-8. 5 B.C.L.R.. 94 
(S.C.) • Berger J. said at p. 30 [C.B. R.]: 

f-Jere all of tbose with a financial stake in the plant have joined in seeking tbc court's approval of !J1e sale to Pincas.
This court does not ha"Ye a roviog commission to decide what is best for investors and busi'nessmcn wben they have
agreed among themselves what course of action tbey should follow. Tt is their money.

77 I agree with tbaL statement. It is particularly apt to this case. The two secured creditors will s1�ffer a shortfall 
of approximately $50 million. They have a tremendous interest in Lhe sale of assets which form part of their security. l 
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agree with the finding of Rosenberg J. that the offer of 922 is stiperior LO that of OEL. lfr concluded that the 922 offer is 
marginally supcdor. lfby that he meant that mathematically it was likely lo provide slightly more in the way of proceeds. 
it is difficult lo Lake issue with Lhal finding. ff. on the other hand, he meant Lhal having regard LO a11 considerations iL 
was only marginally superior, .I caJrnot agree. Me said in his reasons: 

r have come to the conclusion that knowledgeable creditors such as the Royal 13ank would prefer the 922 ol'fer even 
if the ot.her factors influencing their decision were not present. No maller whal adjustments had to be made, the 922
offer results in more cash immediately. Credi lots facing the type of loss tbe Royal Bank is laking in this case would 
not be anxious lo rely on contingencies especially in the present cirnumstaDces sm1'ounding the airline industry. 

78 [ agree with that slalemcnt completely. ll is apparent that the difference between the LWo offers i11sofat as cash 
on closing is concerned amounts lo approximately $3 million to $4 million. The bank submitted that ii did not wish lo 
gamble any further with respect to its investment, and that the acceptance and court approval of the OEL offer in effect 
supplaptcd its position as a secui'ed credHor with respect to the amount owing over and above the down payment and 
placed it in the position of a joint entrepreneur, but one with no control. This results from the facL that the OEL offer 
did not provide for any secutily for any funds which might be forthcoming over and above tl1e initial down payment 
011 closing. 

71} fo Camnon 1•. Bank of Novo Sco/ia (1981 t 38 C.8,R. (N.S.) 1, •�5 N.S.R. (2d1 JOl 8(, A.P,R. 3lD (C.A.). Hart
J .A., speaking tor the majority of the court, said at p. IO [C.B.R.):

Here we are dealing with a receiver appointed at the instat,ce of one major creditor, who chose to 1nserr in the 
contract of sale a provision making it subject lo the approval of the court. This, in my opinion, shows an intention 
on behalf of the parties to invoke the normal eql'Litable doctrines which place the court in the position of looking to 
the interests of all persons concerned before giving its blessing to a panicular transaclion sub111itted for approval. 
Tn these circumstances the court would not conside.f ilselC bound by lhe contract entered into in good lailh by the 
receiver but won lei bave to look to ll1e 'broader picture to sec thal that coo tract was for the benefit of the creditors 
as a whole. When there was evidence that a higher price was readily available for the propedy the chambers judgt:. 
was, in my opinion, justified in exercising his discretion as he did. Otherwise he could have deprived th.e credjtors 
of a substantial sum of money. 

80 Th.is statement is apposite to the circwnslauces of the case at bar. I hasten lo add that in my opinion it is not only 
price which is to be considered in the exercise of the judge's discretion. fl may very well be, as 1 believe to be so in this 
case, thttl the amount of cash is the most important elt:ment in determining which orthe two offers is for the benefit 
and in the besl intet·est or the creditors. 

81 1t is my view, and the statement of Harl J.A. is consistent therewith_, that the fact that a crediror has requested an
order of the court iippointing a receiver does not in a11y way diminish or derogate from his right to obtnin the maximum 
benefi L to be deri ve<.l from any disposition of the debtor's assets. l agree completely with the views expressed by McKinlay 
J.A. in that regard iu ber reasons. 

82 IL is my further·view that any negotiations which took place. between the only two interested creditors in deciding to 
support the.approval of the 922 offer were no! relevant lo Lhe determination by the presiding judge of the issues involved 
in the motion for approval of either one oflhe Lwo offers, nor arc they relevant in determining the outcome ol'this appea I. 
II is snfficient that the t.wo creditors have decided unanimously what is in their best interest, and the appeul must be 
considered in the light of that decision. It so happens, however, tbat there is ample evidence to support their conclusion 
that the approval of1he 922 offer is in their best interests. 

83 I am satisfied that Ute inlerests of tl1e creditors are the prime consideration for both the receiver and the court. In 
Re Beauty Counsellors of CmUJda Lid ( 1986), SR C.B.R. (N.S,) 237 (Ont. S.C,) , Saunders J. said at p. 243: 

Ni>n ""' 1'••� ('"l.'►'"\f'11 '., !lmmso11 Rr,u!.ers Ca,,ada Limited or1lG licensars (<'-><duding mdi'lidllnl c.oml rlowmm,1�). A11,11Jh\s rcsc<v,lll 
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This does nol mean U1al a court should ignore a new and higher bid made after acceptance where there has been no 

unfairness in Lhe process. The interests of the creditors, wlule not the only consideration, arc the prime considcrnlion. 

84 I agree With th;it statement of the law. ln Re Selkirk ( 1986). 58 C. lLR. (N.S.) 245 (Ont. S.C.), Saw1ders J. heard 

an application for courl approval of the sale by the sheriff of teal properly in bankruptcy proceedings. The sheri!Tl1ad 

been 1neviously ordered to list the property for sale subject to approval of the court. Saunders .I. said at p. 246: 

In dealing with the request for approval, the court has to be concerned primarily with protecting the intere.sts or the. 

creditors of the forrnet bimkrupl. A secondary b11t importalll consideration is that the process under which the sale 

agreement is arrived at shm1ld be consistent with commercial efficacy and integrity. 

85 1 am 111 agreement with thal slatenient as a mallet· of general principle. Saunders J. furtl1er stated that he adopted 

the principles stated by Macdonald .T.A. in Cmneron, supra, q11oted by Galligan J.A. in his reasons. ln Cameron, the 

remarks o[Macdonald J.A. related to situations involving the calling of bids and lixi.ng a time limit for the making o{such 

bids. In those eircmnstanccs the process is so clear as a matter of commercial practice that an interfcrnnce by the court 

in such process might have a deleterious effect on the efficacy of receiversl1ip proceedings in otl,er cases. But Macdonald 

.I .A. recognized that even in bid 01· tender cases where the offeror for whose bld approval is sought has complied with 

all requirements, a court might not approve the agreement of purchase and sale entered into by the receiver. He said 

at pp. 11-12 [C.B.R.]: 

There are, of course, many reasons why a court might not approve an �,greement of purchase and sale, viz., where the 

offer accepted is so low in relation to the apprnised value as to be unrealistic; or, where the circumstances indicate 

that insul'!icicnt time was allowed for Ll1c making or bids or that inadequate notice or siile by bid W�ts given (where 

the receiver sells properly by the bid method); or, where it can be said that the proposed sale is not in the best interest 

or either the creditors or the owner. Court ,\JJproval must involve the delicate bal,mcing of competing interests and 

not simply a considetati011 of the interests of the creditors . 

86 Tbe deficiency in the present case. is so large that Lhere has been no s\1ggesLion of a competing -interest between 

the owner and the creditors. 

87 T agree that the same reasoning may apply to a negotiation process leading to a private Sale·, but the procedure and 

process applicable to private sales of a wide variety of businesses and 11ndertakings with the nniltiphcity of individual 

considerations applicable and perhaps peculiar to the particular business is JlOt so clearly established that a departure by 

the courl from the process adopted by the 1·eceiver in a particular case will result in commercial chaos to the detriment of 

future receivership proceedi11gs. Each case must be- decided on its own merits, and it is necessary to consider the process 

used by the receiver in the present proceedings and to determine whether it was unfair, improvident or inadequate. 

88 It is important to note at the outset that Rosenberg .J. made the following statement in his reasons; 

On March 8, 1991 the trustee accepted the OEL offer subject to court approval. The Receiver at that time had no 

other offer before it that was in final fom1 or could possibly be accepted. The Receiver had at the time the knowledge 

that Air Canada wirh CCFL had not bargained in good faith and had not fulfilled the promise of its letter of March 

1st. The Receiver was jusLified in assuming that Air Canada and CCFL's offer was a long way from being in an 

acceptable f'onnru1d (hat Air Canada and CCF.L's objective was to interrupt the finalizing or the OEL agreement and 

to retain as long as possible the Air Toronto connector Lraffic flowing into Terminal 2 for the benefit of Air Ca11ada. 

89 Tn my opinion there was no evidence before him or befoi-e this courl to indicate that Air Canada. with CCFL, 

had nol bargained in good faith, and lhaL the Teceivcr lrnd knowledge of such lack of good faith. ludeed, on his appeal, 

counsel for the receiver staled that he was not alleging Air Canada and CCFL had not bargained in good failh. Air 

Canada had frankly slated al the time that iLhad made its offer to purchase, whicl1 was evcnmally refused by the i'eceiwr, 

that it would not become involved in an "auction" to purchase the undertaking of Air Canada and that, althm1gh it 



Royal Bank v. Souridair Corp., 1991 C.irswellOnt 205 

1991 CarswellOrit 205, (1991] O.J. No. 113(27 A.C.W.S. (3d) 1178. 46 O.A.C. 321 ... 

would folfil its contractual obligations to provide connecting services to Air Toronto, it would do no more than it was 

legally required to do insofar as facilitating the purchase of Air Toronto by any other person. Tn so doing, Air Canada 

may have been playing "hardball," as its behaviour was characterized by some of the counsel foi" opposing parties. lt was 

nevertheless merely openly asserting its legal position, as it was entiL!t:<l lo do. 

90 Furthermore, there was no evidence before Rosenberg J. or this court that the ,eceiver had assumed that Air 

C�nada and CCFL's objective in malcing an offer was to interrupt the finalizing of the OEL agreement and to retain as 

long as possible the Air Toronto connector traffic nowing into Terminal .2 for the benefit of Air Canada. l.ndeed, there 

was no evidence to supp_orl such an asstUnption in any cvont, although it is dear that 922-, and through it CCFL and 

Air Canada, were c11<Jeavouriog lo present an offer to purchase which would be accepted .�nd/or approved by lhe court 

in preference to 1J1e ofter rnade by OEL. 

91 To the extent (hat approvaJ or the OEL agreement by Rosenberg J. was based on the alleged lack or good faith in 

bargaining ai,d improper motivation with respect to connector traffic on !he pa.rt of Air Canada and CCFL, iL cannot 

be supportt:d. 

92 I would also point out lhal rmJ1or than saying there was no other offer before il that was final in form, it would 

have been more accurate to have said that there was no 1mco11dilio11al offei• before it. 

93 111 considering the material and evidence placed before the coml, I am satisfied lliat the receiver was at all times 

11cling in good faith. I have 1·eacbed the conclusion, however, that the process which he used was unfair insofar as 922 is 

concerned, and imprm1ident insofar as the two secured creditors are-co11cerned. 

94 Air Canada had been negotiatit1g with Soundair Corporation for the purchase from it or Air Torollto for a 

considerable pe1·iocl of time prior lo the appointment of a receiver by the co1.irt. Tl had given a lencr of intent indicating 

a prospective sa.le price of $18 millio11. Afte1· the appointment of the receiver, by agreement d,ncd April 30, 1990, Air 

Canada continued its negotiations for the purchase of Air Toronto with the receiver. Although this agreement contained 

a clause which provided that the receiver "shflll not negotiate for the sale ... of Air Toronto with any person except Air 

Ca11ada," it further provided that the receiver would not be in breach of that provision merely by receiving u11soliciled 

offers for all or any 0f the assets ot Air Toronto. In addition, the agreement, which had a 1em1 commcmcii,g on April 

.30, l990, could be terminated on the fiflh business day following the delivery of a written notice of termination by one 

party to the other. l po.int out this provision merely to indicate lhal tbe exclusivity pri-Vilege extended by the receiver LO 

Ait· Canada was or short duration al the receiver's option. 

95 As a result of due negligence investigations carried oul by Air Canada du.ring the monclis of April, May and June 

of' 1990, Air CanadR reduced its offer to $8.1 million conditional upon there being $4million in tangible assets. The offer 

was made on June 14, 1990, and was open for acceptance ·until June 29, 1990. 

96 By amending agreement dated June 19, 1990, lhe receiver was released from its covenant lo refrain from negotiating 

for the sale or the Air Toronto business and asscls to .iny person other than Air Canada. l3y virtLLe of this amending 

agreement, the receiver had put itself in the position of havi11g a 11rm offer in hand, with the right to negoliate and 

accept offers from other persolls. Air C.1nada, in these circumstances, was i11 the subservient position. The receiver, in 

the exercise of its judgment and discretion, allowe<l lhe Air Canada offer to lapse. On July 20, 1990, Air Canada served 

a notice of termination of lhe April 30, 1990 agreement. 

97 Apparently as a result of advice received from the receiver lo the effect Lhat the receiver intended to conducl an 

auction for the sale or the assets a11d business of the Air Toronto division ofSoundair Corporatioa, the solicitors for Air 

Canada advised the receiver by letter dalcd July 20, 1990, in purl as follows: 

Air Canada has instructed us lo advise you that it does not intend to submit a fw·ther offer in the auction process. 
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98 This statement, together wim other statements set forth in the letter, was sufficient to indicate that Air Canada was 

not interested in purchasing Air Toronto in the process apparently co11templated by the receiver at that time. IL did not 

form a proper foundation for U1e receiver to conclude lbat there was no realistic. possibility or selling Air Toronto (lo] 

Air Canada, either alone orin conjunction with some other person, in different circ-umsrnoees, In J11ne 1990, the receiver 

was of the. opinion that the fair value of Air Toronto was between$ IO millior1 and $12 million. 

99 In August 1990, Lhe receiver contacted a nnmber of interested parties. A number of offers were received which 

were not deemed to be satisfactory. One such offer, received on /\ngnst 20, 1990, came as a joint offer from OEL and 

Air Ontario (an Air Canada connector), It was for the sum of $3 million foe tJ1e good will relating to certain Air Toronto 

routes, but did noL include the purchase of any tangible assets or leasehold interests-. 

I 00 In December l 990, the receiver was approached by the management of Canadian Partner (operated by OEL) for 

the purpose of evaluating the benefits of ao amalgamated Air Toronto/Air Partner operation. The negotiations contilmed 

from December of 1990lo February of 1991, culminating in the OEL agreement dated.March 8, 1991. 

101 On or before December 1990, CCFL advised the receiver that it inte11ded to make a bid for the Air Toronto 

assets. The receiver, in AogusL or I 990, for the purpose or facilitating the sale of Air Toronto assets, commenced the 

prej)arnlion or an operating memorandum. He prepared no less than six draft operating memoranda with dates from 

October 1990 through March 1, 1991. None of these were distributed to any prospective bidder despite requests having 

been received lhcrcfor, with lhe exception of an early dra[L provided to CCF'L without the receiver's knowledge. 

I 02 During the period December 1990 to the end of January I 991, Lhe receiver advised CCFL that the offering 

memorandum was in the process of being prepared and would be ready soon for distrib\1tion, f-lc further advised CCFL 

thaL it should await the receipt or the memorandum before submiuing a fomial offet lo purchase lhc /\ir Torbnto assets. 

I 03 By late January, CCFL had become aware that the re<.,-eiver was negotiating \vitb OEL l'or lhe sale of Air Toronto. 

ln fact, on Februa-ry 11, 1991, the receiver signed a letter of intent with OEL whereiJ1 il bad specifically agreed not to 

negotiate with any other potential bidder:; or solicit any offers from otbci:s. 

104 By lettei: dated February 2S, 1991, lhe solicilors for CCFL made a written request lo the receiver for the offering 

memorandum. The receiver did not reply to the letter bcc<1Llse lie. felt he was precluded from so doing by the pro-visions 

of lbe letter of intent dated February 11, 1991. Other prospective pmchasers were also unsucccssfol in obtaining the 

promised memorandum to assist them in preparin,g their bids. Tl should be 1'l0led that., exclusivity provision of the letter 

of intent expired on February 20, 1991. This provision was extended m1 three occasions, viz., February 19, 22 and March 

S, I 991. It is clear Lhat from a legal staodpoint the receiver, by refusing lo e�Lend. the lime, could have dealt with other 

prospeclive purclrnsflrs, and specifically with 922, 

I OS It was 1101 until March I, 1991, that CCFL .had obtained sufficient information to enable it Lo make a bid through 

922, IL succeeded in so doing lhrough its own efforts throLtgb sources other than the receiver. By that time Lhe receiver 

had already entered inlo the letter of intent with OEL. Notwithstanding the fact thal the receiver knew since December 

of 1990 that CCFL wished to make a bid for the as.sets of Air Toronto (and there is no cvidcnoc to suggest Lim! at that 

time such a bid w011Jd be :in conju□cllon with Air Ca1iada o.r that Air Canada was in any way conoectecl with CCFL), it 

t0ok no steps to provide CCFL witb information necessary lo enable it to make an intelligent bid, a,nd indeed suggested 

delaying the making of the bid unlil an offering memorandum had been prepared and provided. ln the meantime, by 

entering into the letter of intent wilh OEL, il put itself fn a position where it could not negotiate wilh CCFL or provide 

�he information requested. 

I 06 On February 28, I 991, the solicitors for CCFL telephoned the receiver and were advised for the first Lime Lhat 

lhe receiver had made a business decision to negotiate solely with OEL and would not negotiate with anyone else in 

the interim. 



Royal Bank v. Soundair Corp., 1991 CarswellOnt 205 

1991 Carswel!Ont 205, (1991] O.J. No. 1137, 27 A.C.W.S. (3d) 1178. 46 O.A.C. 321 ...

107 By letter dated March I, 1991, CCFL advised the receiver Lhat il intended Lo submlt a bid. ll set rm-th the 

esscnLial terms of the bid and staled thal il would be subject lo customary commercial provisions. On March 7, 1991 

CCFL and Air Can;ida,Joiutly through 922, submitted an offer to pUJch,lse Air ToronLo upon the terms set forth in the 

Jetter d::ited March I, 1991. It included a provision tlrnt U1e offer was conditional upon the interpretation of an inter­

lender agreement which set oui the relative distriblttion of proceeds as between CCFL and the Roya.I Bank. rt is common 

i;,11·ound that it was a condition over which the receiver had no contra.I, and accordingly would not have been acceptable

on that ground alone. The receiver did not, however, contact CCFL in order to negotiate or request Lhc removal of the 

condition , although it appears that ils agreement with OEL nol lo negotiate with any person other than OEL expired 

on March 6; 1991 . 

I 08 The fact or the matter is that by March 7, 1991. the receiver had received the offer from OEL whic;h was 

subsequcnlly approved by Rosenberg J. That offer was accepted by Lhe receiver on March 8, 1991. Notwithstanding the 

fact that OEL had been negotiating the purchase for a petiod of approximately 3 months, the offer contained a provision 

for the sole benefit of the purchaser that it was subject to the pmc.haser obtaining "a financing commitment w1tl1in 45 

days of the date hereof in an amount noL less than the Purchase Price from the Royal Bank of Canada or other financial 

instfllltion upon Lerms and conditions acceptable lo them. In 'the event that such a financing commitment is noi obtained 

within such 45 day period, the purchaser or OEL shall have the right Lo tem1inate this agreement upon givii1g written 

notice of termination to the vendor 011 the firsl Business Day following the c,tpiry of 1he s:1id period." The purchaser 

was also given the right io w;iive the condition, 

l 09 In effect, the agreement was tantamount to a 45-day option to purchase, excluding the tight of any other person to

pllrchase Air Toronto dm.ing that period ol' time and thereafter if the condition was fulfiJled or waived. The agrccmcnl

was, or course, stated to be subject lo court approval.

110 ln my opinion, lhe process and procedure adopted by the receiver was unfair Lo CCFL. Although it was a.ware 

from December I 990 that CCFL was interested in making an offer, il eiTeclivcly delayed the making of such offer by 

cor,linl]ally rercning tu the pn:paration or the offcJing memorandum. TL did nolendcavour during the period December 

I 990 to March 7, 1991, to nt:gotiate with CCFL in any way the possible te,-ms of purchase and sale agrccmcnt. In the 

result, no offer was sought from CCFL by the receiver prior co February 11, ltJ9I, and thcrcaftcl' it put itself in the 

position or being unable to negotiate with anyone otl1el' than OEL. The receiver then1 on March 8, 1991, chose lo accept 

an offer which was conditional in nature withoul prior consultation with CCFL (922) lo see whether ii. was prepal'ed 

lo remove the condition in its offer. 

11 l f do not doubt that the receiver fell that it was more likely thal the condition in the OEL offer would be f111fi1Jed 

than the conditio11 in the 922 offer. It may be U1at U1e receiver, having negotiated for a period or 3 months with OEL, 

was fearful Uial il might lose the offer if O'EL discovered lhat it wa.s negotiatit1g with another person. Nevertheless, il 

seems lo me tbat it was imprudent and unfair on the part of the receiver to ignore an offer from an ioteresteq. party which 

offered approximately triple tbe cash down pay1nent without givf ug a 0l1ance to the offerer- lo remo'Ve the conditions or 

other tel'mS which made the offer unacceptable to it. The poteotiaJ loss was that of an agreement which amounted to 

little more lhan an option in favour of the offeror. 

112 In my opinion the procedure adopted by the receiver was unfair to CCFL- in that, in effect, it gave OEL the 

opportunity of engaging in e'Xclusive negotiations for a period of 3 months, notwithstanding the fact that it knew CCFL 

was interested in making an offer, The receiver did not indicate R deadline by which offers were Lo be wbmilted, and it 

did not at any lime indicate the structure or nature of an offer which might be acceplable to il. 

113 f n his reasons, Rosenberg J. stated that as of March I, CCFL and Air Canada had all the information that they 

needed, and any allegations or unfairness in the negotiating process by the receiver had disappeared. He said: 
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They created a situation a� ofM.,.rc.h 8, where the receiver was faced with two offers, one of which was acceptable 

lo form and one of which could not possibly be accepted ju its present form. The Receiver acted appropriately in 

accepting the OEL offer, 

If he meant by "acceptable in l'orm" that ii was acceptable LO the receiver, then obviolisly OEL had the unfair advantage 

of its lengthy negotiations with th.c receiver lo ascertain wlial kind of an offer would be acceptable lo the receiver. Tf, 

on the other band, he meant that the 922 offer was 1,111acccptabk in its fom1 because it was conditional, it c.:in hardly be 

said that the OEL offer was more acccputble in this regard, as it contained a condition with respect to financing terms 

a11d conditions "acceplahle w them." 

114 It should be noted that on March 13, 1991, the representatives of 922 first met with t11e receiver to review its offer of 

Mai·ch 7, 1991, and at the r.equesl of the receiver, withdrew the inter-lender condition from its ofter. On March 14, I 991, 

OEL removed the financing condition from its offer. Uy order of Roset1berg .T. dated March 26, 1991, CCI� was given 

until April 5, 1991, to submit a bid, and on April 5, 1991, 922 submitted its offer with the inter-lemle1·condition removed. 

115 ln my opinion. the offer accepted by the receiver is improvident and unfair insofar as the two creditors arc 

concerned. ft is not h11provide11t in tJ1c sense that the price offered by 922 &'featly exceeded thal offered by OEL. In the 

final analysis it may n.ot be greater al all. The salient fact is that the cash down payment in the 922 offer con slitutes 

proximately two thirds of the contemplated sale price, whereas the cash down payrnenl in the OEL transaction constitutes 

approximatdy 20 to 25 per cent of the contemplated sale price. In terms of absolute dollars, the down payment in the 

922 offor would likely exceed that provided for in the OEL agreement by appro,Xi,ma u:ly $3 million to $4 million. 

I. I 6 In Re Bem11y Co1111sellors o.f Conatla Ltd. , supra, Saunders J. said at p. 243 [C. 8. R,): 

lfa subslanLially higher bid turns up at the approval stage, Lhe courL should consider it. Such a bid may indicaLe, for 

example, that the trusLee has not propedy carried out its duty to endeavour to obtain the best price for the estate. 

fn such a case the proper course might be to refuse approval and to ask the trustee to recommence the process. 

117 J accept that statement as being an accurate-statement of tho law. l would add, however, as previously indicated, 

that i11 determining what is the best price for the estate, the receiver or courl should not limit its consideration lo which 

offer provides for lhe greater sale price. The amount of down paymoat and the prnvision or lack thereof to secure 

payment of the balance· of the pmchase price over and above the down payment may be the most impor1ant factor to 

be considered,, and 1 am oJ the view that is so in the present case. ll is clear that that was the view of tbe only creditors 

who can benefit from the sale of Air Toronto. 

118 I note that in the case al bar the 922 offer in conililioaal form was presented to the receiver before it ncc�pted 

the OEL offer. The receiver, in good faith, although I beljevc mistaken.ly, decided that the OEL offer was the better 

offer. At that time. the receiver did not have the benefit of the views of the two secured creditors in that regard. At the 

time of the application for approval before Rosenberg .T., the stated preference of the two interested creditors was mnde 

quite clear. He found as fact that knowledgeable creditors would not be anxious lo rely on contingencies in Lhe present 

circumstances smro1111.ding the airline industry. It is reasonable to expecl that a receiver would be no Jess knowledgeable 

in that regard, and it is his primary duly to protect the interests of the creditors. In my view, it was m1 improvident act 

on the part of the receiver to have accepted the conditional offer made by OEL, and Rosenberg J. erred in failing to 

dismiss the application of the receiver for approval of the OEL offer. It would be most inequitable to foist upon the two 

creditors, who have already been seriously hurt, more unnecessary contingencies. 

119 Alt:ho\1gh in other circumstances it might be appropriate to ask the .recejver to recommence the process, in my 

opinion, it would not be appropriate to do so in this case. The only two interested creditors support the acceptance of 

the 922 offer, and the court should so order, 
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120 Although I wot1ld be prepared to dispose of the case on ll1e grounds staled above, some comment should be 

addressed to the question or interference by the court with the process and procedure adopted by the receiver. 

I ZI I am in agreement with the view expressed. by McKinlay .I.A. in her reasons thal Lhe undertaking being sold in this 

case was of a very spceial and unustrnl nature. As a res111l, the procedure adopted by the receiver was somewhat unusual. 

At the outset, in accordance with the terms of the receiving order, it dealt solely with Air Canada. It then appears that the 

receiver contemplated 11 sale of the assets by way of auction, aud still later contemplated the preparation and distribution 

oran offering memorand1m1 inviting bids. At soil.le point, without advice to CCFL, it abandoned that idea and reverted 

to exclusive negotiations with one interested party. This entire process is' noL one which is customary or widely accepted 

as �1 general praclice in the commercial world. fl was somewhat unique, having regard to the circumstances of this case. 

Tn my opinion, the refusal or the cornt to approve the offer accepted by Lhe receiver would not reflect on the integrity or 

procedures followed by courl-appointed receivers, and is not the Lype of refusal which will bavc a. tendency to undermine 

the future coufidcncc of business persons in dealing with receivers. 

122 Rosenberg J. staled that the Royal Bank was aware of the process used and tacitly approved it. He said it k1lew 

U1c terms of the letter of intent in February 1991, and made no comment. The Royal Btrnk did, however, i!ldicalc lo the 

receiver that it was not satisfied with the contemphm:d price, nor the amount of the dow!l payrnenL ll did 11ol, however, 

tell the rcccivor to adopl a different process in endeavouring to sell the AirToronlo assets. II is not clear l"rom lhe material 

filed that at tbe lime it became aware or lhe letter or intent that it knew that CCFI was interested in pnrchasing Air 

Toronto. 

l 23 l am further of Lhc opinion that a. prospective purchaser who has been given an opportunity [o engage in ex.elusive

negotiations with a receiver for relatively short periods or time which are extended from time to time by the receiver, and

who then makes a conditiomll offer, the condition of which is for his sole benefit rmd must be fulfilled lo his satisfaction

·unless waived by him, and which be knows is to be st1bject to court approval, cannot legitimately chum Lo have been

unfajrly dealt with if tht: court ref'uses to approve the offer and ,1pprovcs a substa11tially better one.

124 In conclusion, I feel that T 11iust comment on the statement made by Galligan J.A. in his reasons to the effect that

tbe suggestion made by counsel for 922 constitutes evidence or lack of prej11dice rest1lting from the absence of an offering

memorandum. It should be pointt:d out that the court invited counsel Lo indicate the manner in which the problem should

be resolved in the event that the cm.1rt concluded that the order approving the OEL offer should be set aside. There was

no evidence before the court with respect to what additional information may have been acqnited by CCFL since Marth

8, 1991, and 110 inquiry was made in that regard. Accordingly, J :rn1 of the view that 110 adverse inference should be drawn

from the proposal made as a result of the court's invitation.

125 Fu1· the above reasons I wo'l.tld allow 'the appeal one set of costs to CCFL-922, set aside the order of Rosenberg

J., dismiss the receiver's motion with one set of costs to CCFL-922 and order that the assets of Air Toronto be sold to

numbered corporation 922246 on the terms set forth iil its offer with appropriate adjustments to provide for the delay in

its execution. Costs awarded shall be payable oul of the estate ofSOLmdair Corporation. The costs incurred by the receiver

it1 making the application ,rnd responding to the �tppeal shall be paid to him out of the assets or the estate of Soundair

Corpora.lion on a solicitor-client basis.1 would mak.c no ortler as to costs of aoy of the other parties or intervet1ors.

1/ppeo/ di,1'111/ssed. 
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Defendant 

[1 J A consenl receivership order granted on August 13, 2009 (the Receivership Order) 
appointed Deloitte & Touche Inc. the receiver and manager (Receiver) of the assets and 
undertakings f Calgai·y West·� o pitality Inc. Calgary West). 

[21 There are two interconnected applications now before the cmm: 

I. The Defendants' application for leave to commence litigation (Cause of
Action) again t the Calgary Exhibition and Stampede Limited (CES),
which they say they are entitled to pursue at their own cost and for their
own benefit under an agreement made with the Plaintiff Bank of Montreal



II. 

2. 

Page:2 

(BMO). The Receiver and BMO oppose the application on the basis that 
there is potential value in the Cause of Action, which should be monetized 
for the benefit of the creditors of Calgary West. 

The Receiver's application for directions concerning marketing the Cause 
of Action. The Receiver suggests a closed auction involving BMO, the 
Defendants and CES. The Defendants oppose the application, urging that 
any bidding process for the Cause of Action should exclude BMO and 
CES. 

Background 

[3] The Defendant Calgary West is a private company that was involved in the operation of a
casino on the Calgary Stampede grounds. The casino and grounds are owned by CES. BMO
ptovided a commercial debt facility to Calgary West, secured by assignments of rents and leases
and a charge against. all of its present and after acquired property, including "choses in action of
every kind or nature." The Defendants Gamehost Limited Partnership, Darcy Will and David
Will all gave limited guarantees of Calgary West's obligations to BMO. The Defendant
GamehostManagement Tnc. is the geneml partner ofOamehost Limited Partnership. After
February or March 2009, Calgary West's accounL was under the management of BMO's special 

accounts handling unit.

[4] On July 27, 2009, Calgary West informed BMO that it could no longer fund casino
operations and intended to cease operations by August 7, 2009 -two days before the opening of
the Calgary Stampede.

[5] BMO commenced action against the Defendants on August 6, 2009. lt claims that
Calgary West owed it $41,245,554.80 at the time.

[61 Counsel for BMO and the Defendants started negotiati11g a form of receivership mder 
while their clients engaged in simultaneous settlement discussions that inc.luded Calgary West 
proposing to "hand over the casino keys" to BMO and to waive the notice requirement under s. 
244 of the Banla-'uptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"), and the guarantors 
proposing a payment on the guarantees in satisfaction of the ii- obligations. 

[7] The following is a summary of the pertinent events (taken in pait from certain "without
prejudice" correspondence relating to the settlement discussions entered into evidence on this
application by BMO, without objection by the Defendants):

(a) On July 31, 2009, the Defendants offered to resolve matlers with BMO in
part by making a deferred $20,5001000 cash payment in satisfaction of the
guarantors' obi igations, entering into a management agreement with the

--
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receiver, co�operating with the receiver, and sharing with BMO in any 
surplus at the end of the receivership. 

On August 6, 2009, BMO responded with a counter-proposal that referred 
to a receiver and potential for a management agreement with the receiver, 
but pointing out that any smplus would be paid to other creditors in 
priority to the Defendants. 

On August 10, 2009, BMO's counsel presented a draft receivership order 
to Defendants' counsel that provided in clause 3(j) of the order for the 
usual power of a receiver to prosecute, defend and settle litigation. That 
provision also required the receiver to investigate the Cause of Action and 
to report to the court on its investigation on notice to BMO and the 
Defendants if it chose not to seek cowt approval to sue CES. 

(d) Defendants' counsel responded on August I 0, 2009 by e-mail (the letter is 
incorrectly dated July 30, 2009) seeking a change to clause 3(j) (the
Requested Change) to " ... 11eflect that the Defendants are at liberty, at their
cost, to pursue the olaim against Calgary Exhibition & Stampede Limited
in the event that the Receiver elects not to do so .. .''

(e) The Defendants made another settlement offer on August 11, 2009 for
$20,500,000 to be paid by the guarantors by installments, the last of which
would occur by September 20, 2009. This offer also spoke ofa
management agreement with the receiver.

(f) BMO's counsel responded on August l l, 2009. accepting the money
payment offered by the guarantors and offering this comment about the
proposed management agt'eement: " ... BMO cannot fetter the discretion of
the Court and the entering into any Management Agreement by Deloitte &
Touche would be subject to Cotnt approval. That said, if BMO, as the
largest creditor of Calgary West and Deloitte, as the Receiver support
entering into a Mai1agement Contract with your client's management
company, we are hopeful that the Court would be persuaded thal entering
into a Management Contract was in the best interests of all parties."
Aspects of BMO's letter of August 6t1' referencing the receivership also
were incorporated by reference.

(g) On August 12, 2009, a revised draft receivership order incorporating the
Requested Change was circulated by counsel for BMO to counsel for the
Alberta Gaming and Liquor Commission, Deloilte & Touche, the
Defendants and CES (the August 12l" Draft). Clause 3U) of the Atigust
l21h Draft read, in part:

· 

--
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.. .In respect to potential for commencement for proceedings as 
against (CES), the Receiver shall investigate the commencement of 
such proceedings and shall report to this Court in respect thereto 
upon notice to BMO and the Defendants and in the event lhat the 
Receiver does not seek the approval of the Cou1t to commence 
such proceedings, some or all of the Defendants shall be 
authorized to commence such proceedings. The Receiver shall not 
settle or compromise any claim against CBS without first obtaining 
the approval of the Defendants and failing such approval, the
Order of this Court." [Emphasis added,] 

Deloitte & Tm1che's counsel indicated that leave of the court wou.ld be 
reqt1ired before the De fendants could pursue the Cause of Action. On 
being advised of that, Defendants' counsel sent a letter to BM O's counsel 
on August 12th (the "August 1211

, Letter") saying: 

You have advised that the solicitor for the Receiver has requested 
a further change to paragraph 3G) of the Receivership Order. l do 
not see the need for the change. However, I also do not see the 
need for incurring additional costs for the Receiver's solicitor to 
attend in Court to argue the matter. lt does not make economical 
sense. Having said this, please provide me with a revised form of 
Receivership Qrde1· that includes the change requested for the 
solicitor for the Receiver. 

(i) The August 12'h Draft was amended to reflecl the Receiver's request,
signed by the Defendants' counsel, and returned to BMO's counsel later in
the day on August 12, 2009.

(j) The Receivership Order was granted on August 13, 2009. The relevant
portion of clause 3U) of the Receivership Order reads as follows:

... ln respect to potential for commencement for proceedings as 
against (CBS), the Receiver shall investigate the commencement of 
such proceedings and shall report to this Court in respect thereto 
upon notice to BMO and the Defendants and in the event that the 
Receiver does not seek the approval of the Cm1rt to commence 
such proceedings, some or all of the Defendants may seek leave of 
the Court to commence such proceedings. The Receiver shall not 
settle or compromise any claim against CBS without first obtaining 
the approval of the Defundants and falling such approval, the 

· 

Order of this Coult." [Emphasis added.J 
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(k) The guarantors' settlement with BMO was concluded in October 2009.

(I) 

Moni.es were paid and releases gi,ven,

Since its appointment, the Receiver has carried out its mandate, including
operating the casino while it was being marketed, and investigating the
proposed litigation. A broad marketing effort resulted in sale of the casino
for nine million dollars to corporate and trust vehicles controlled by CES.
[The Receiver's Third Rep01t to the Court indicates that it had been
proposed that concurrent with the sale, CES would acquire all or a portion
of the debt and security held by BMO over Calgary West's present and
after acquired prnperty. rt is unknown whether that occurred.] The sale
was approved by the cou1t in May 20 l 0.

(m) Even with the monies paid on the guaJ"antees and the net proceeds from
the casino sale, BMO has sustained a shortfall of more than thirty million
dollars. The Receiver reported in May 2010 that it anticipated there would
be no funds available for distribution to the unsecured creditors.

[8} The Receiver has not sought the approval of the court to pursue the Cause of Action 
against CES itself. As a result, the present cross-applications have been brought. The Cause of 
Action is a chose in action which, subject to any agreelnent between BMO and the Defendants 
and the effect of clause JU) of the Receivership Order, is captured by the security made in 
BMO's favour. 

Ul. The lssnes 

[9] The interconnected issues in relation to the cross-applications are:

A. Should the Defendants be granted leave to pursue the Cause of Action at
their ow11 cost and for their own benefit?

B. If not, how should the Receiver realize on the value of the Cause of
Action?

lV. The Parties' Positions 

[l OJ The Defendants assert that it would be unfair and constitute a miscatriage of justice to
deny them leave to pursue the Cause of Action at their own cost and for their own benefit, since
BMO �greed that they could do so.

-·
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111) Alternatively, they argue that if leave is denied and the Cause of Action is put to auction,
BMO and CES should be excluded from the bidding process; BMO because of the alleged
agreeme11t and CES because it is not a known creditor of Calgary West.

[l 2] BMO contends that tl1e wording of clause 3U) of the Receivership Order is sufficient
evidence of it having reserved the right to argue against the Defendants being allowed to pursue
the Cause of Action if the Receiver elected not to do so itself. BMO takes the position that there
was no agteement between it and the Defendants. It says that it did not require a consent
receivership order as a c.ondition of the settlement with the guarantors and was merely deferring
decision-making, Tt says that it only consented to the final Receivership Order and that the
August 12'" Draft was just that, a drafl. It asserts that it has not released its security in the Cause
of Action and wants to bid on it.

[13) The Recei.ver submits that the Defendants' leave applicati'on suppons a finding that the 
Cause of Action is an asset of some value that should not be given away for free. It contends that 
even if the alleged agreement between BMO and the Defendants exists, it cannot override the 
Receiver's fiduciary duty to maximize recovery for the creditors or derogate from the coL11i's 
jurisdiction. The Receiver wants to put the Cause of Action to a bidding process involving the 

Defendants, CES and BMO as the '1most interested" parties. 

V. Analysis

A. Should the Defendants be Granted Leave to Pursue the Cause of
Action at Their Own Cost and for their Own Benefit?

L14] The Defendants' leave application hinges on whether they can establish in this SLtmmary 
hearing that they should be allowed to pursue the Cause. of Action at their own cost and for their 
own benefit because: 

I. all Lnterested parties agreed that they could do so; or

2. the Cause of Action has no value for the estate; or

3. there is some reason why the estate should not benefit from realizing on
the value of the Cause of Action.

t. Is there an agreement by all interested parties?

[ 15] TI1e Defendants contend that BMO agreed that they could pursue the Cause of Action at
their own cost and for their own benefit iflhe Receiver elected not to do so, as evidenced by the
August I 2u' Dran.
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[I 6] However1 wbile the Cause of Action remains the property of Calgary West and wbile 
BMO has security in the Cause of Action, neither has control over that property. It is the 
Receiver which has possession and control over the Cause of Action. There is no dispute that the 
Receiver refused to agree to the August 12

1
" Draft and insisted that the Defend�nts would have to

seek coun approval to commence the I itigation. 

[17] The Defendants do not allege any agreement on the part of the Receiver to consent to 
their leave application. Indeed, Victor Kroeger, who swore an affidavit on behaJf of the
Receivet\ deposed that at no time was the Receiver a party to any agreement with the Defendants
or any other party to the effect that the Defendants could proceed, for their own benefit, with a 
claim against CES should the Receiver elect not to pursue such a claim. 

[18] Even if BMO did enter into the agreement alleged by the Defendants, that agreement
would bind only those two parties. At most, BMO could have agreed to compromise only its
own position, not that of Calgary West's other creditors. If the implication of the alleged
agreement is that BMO would relinquish its security in the Cause of Action or not take any
benefit from it, the Cause of Action Woll Id remain the property of the Defendants. That property
would still fall under the receivership and should be available to benefit the other creditors. The
Defendants do not allege that Calgary West's other creditors agreed that lhe Defendants could
pursue the Cause of Action if the Receiver decided not to do so.

[19] The Receivership Order speaks for itself. The language of clause 3U) is cl.ear. Leave is
required before the Defendants can pursue the Cause of Action. For their own reasons and based
on their own perceptions of the consequences, the Defendants agreed to that language. I l is a
valid, subsisting and binding order. It is also a sensible order as it proper:ty recognizes and
preserves the functions of the Receiver and the court.

[20] A court-appointed receiver is an officer of the court with fiduciary obligations to the
estate (Bennet/ on the PPSA (Ontario), 3rd ed. (Markham, Ont.: Butterworths, 2006) at p. 53). A
court appointed receiver is not subject to control by the party appointing it or by anyone other
than the C0llrt.

[21] The Receiver here has not sought the approval of the court to pursue the Cause of Acti.on
at the expense of the estate, but rather is proposing a limited sales process whi,ch it believes
could result in the estate obtaining maximum value and realization on the Cause of Action.

2. Does the Cause of Action have some value for the estate'?

(22] I agree with the Receiver that the Defendants' leave application and BMO's suppmi for 
the Receiver's proposal to allow the Defendants, BMO and CES to bid on the Cause of Action 
are evidence that tbe Cause of Action has some value. As a result, the potential exisrs for the 
creditors to benefit from a sale of this property. 

-·
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[23] Having investigated the Cause of Action, the Receiver has elected not to pursue it.
Presumably, if the Recejver was of the view that the Cause of Action might have a value or over
30 million dollars, it would have decided otherwise.

L24] As BMO is Calga1y West's principal secured creditor (unless its security has been 
assigned to CES) and as it is still owed over 30 million dollars, the reality is that it is the only 
creditor which could benefit from the proceeds received from a sale of the Cause of Action, 
unless the Defendants can prove that BMO agreed to relinquish its security in that asset and/or 
agreed not to take any benefit ·from the Cat1se of Action, in which case the other creditors of 
Calgary West might receive a benefit. 

3. Is there some reason why the estate should not benefit from

realizing on the value of the Cause of Action'?

[25) No conttactual, equitable or other reason has been cited by the Defendants why its 
ct·editors, other than BMO, should not benefit from a sale of the Cause or Action. 

[26] The Defendants may have a cause of actio,n against BMO if they can prove that the bank
impliedly agreed not to contest their leave application. However, that need not be decided now.
The DefendaJ1ts can file a statement of cJaim against BMO if they choose to do so.

[27] The Defendants contend that the court shottld not allow a process that could result in
BMO reneging on its agreement to allow them to pursue the Cause of Action at theit· own cost
and for their own benefit.

[28] f agree that it wotild be inequitable to allow BMO (and presumably any assignee of its
security in the property of Canada West) to participate in the bidding and/or to benefit from a
sale of the Cause of Action ifthe Defendants can prove thatBMO expressly or impliedly agreed
not to do so. That issue can be addressed in relation to the Receiver's application. However, as I
have stated previously, even if the Defendants can prove the alleged agreement with BMO

> 
that

agreement cannot prejudice the rights of other creditors.

[29] The Defendants' application for leave to pmsue the Cause of Action at their own cost and
for their own benefit is denied.

B. How Should the Receiver Realize on tl1c Value of the Cause of Action'?

J. Bidding process

[30] Section 24 7 of the BIA specifies that a receiver must act honestly and in good foith and
deal with the property of the insolvent company in a commercially reasonable manner.
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[3 L J The Receiver here is of the view that more can be realized for the estate by pl1tting the 
Cause of Action up for bidding by the Defendants and CBS (the most interested patties to the 
proposed litigation) and by BMO (the "most interested" cteditor), than by pursuing the Cause of 
Action itself at the expense of the estate. 

[32J T11ere is case law which supports the Receiver's proposal to put the Cause of Action up 
for bids. In Re Katz ( 1991), 6 C.B.R. (3d) 21 l (Ont. Ct. (Gen. Div.)), Farley J. considered an 
application to set aside the saJe of a lawsuit by a trustee in bankruptcy who had sold a piece of 
litigation after seeking sealed bids from the only two likely bidders, the "parties friendly to the 
two sides of the action." The highest and success ful bidder was a company owned by the 
defendants to the litigation. which beat out the banlnupt. Mr. Justice Farley observed that the 
result of the sale was a settlement of the lawsuit for the price of the assignment, concluding that 
the process and result were legitimate. 

(33] Farley J. compared (at para, 5) the trustee's duty to that of a receiver. Citing Royal Bank 

of Ca1wda v. Soumlai r Coq1on1tio11 (I 991). 4 O.R. (3d) I (C.A.)), he consi.dered the following 
to be factors relevant to assessing the propriety of a receiver's action in selling assets: 

(i) whether the receiver has made a slifficient effort to get the best price and
has no1 acted improvidently;

(ii) the interests of all parties;

(iii) the ef
f

icacy and integrity of the process; and 

(iv) whether there has been unfairness in the working out of the process.

[34 I l.n my view, these considerations also apply to a receiver's intended sale process. 

[35] There are many ways that a receiver can go about selling an asset. Where, as here, the
asset is an umisual one, the court shottld be open to creative processes to maximize recovery for
the estate. In ascertaining whether a suggested process is appropriate, the court's concern (as on
an application to approve a sale completed by a receiver) should be whether the process is
reliable, transparent, efficient, fair and one which gL1ards the paities' interests.

[36] The Defendants do not suggest that the proposed bidding process would constitute
champerty and maintenance. Given the commercial interests at stake, l agree (1239745 Ontario

Ltd. v. Bunk of America Camula, ([ 1999] 0.J. No. 3178 at para. 67 (S.C.J.) (QL)). They simply
take the position that neither BMO nor CES should patticipate in the bidding. They o ffer no
alternatives, presumably as they wish to be the only bidder,

[37] Like -Parley J. in Re Klltz, l consider the process of calling for tenders one that invites
fairness (at para.12). A bid process or auction involving the only directly interested pmties, the
Defendants, CES and BMO wotlld provide an efficient and commercially reasonable approach to

-
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monetizing the asset. The question is whether it would be fair and one which guards the parties' 
interests. 

2. Who should be invited to participate?

L'38] The Defendants argue that it w0t1ld make 110 sense to include CES in the bidding process, 
However, as the intended defendant in the Cause of Action, CES may well have an interest in 
bidding as a sale to it would constitute a settlement of the Iawstiit. 

[39] BMO, assuming it has not assigned its security to some other entity, is the principal
secured creditor of Canada West and bas an interest in recovering as much as possible on the
debt owed to it.

[40] As previously stated, the Defendants urge that it would be unfair to allow BMO (and
presumably any assignee of its security in the property of Canada West) to participate in the
bidding ar1d/or to benefit from a sale of the Cause of Action since it agTeed that the Defendants
could pursue the Cause of Action for their own benefit if the Receiver elected not to do so. The
Defendants, in bringing their own application and in opposing BM O's right to bid on the Cause
of Action, in essence are seeking a form of summary judgment.

[41] Tt is helpful in framing the analysis to consider the following principles governing 
summary judgment

I. The party who applies for summary judgment bears the evidentiary burden
of proving all facts necessary to establish its claim on a balance of
probabilities (Pioneer Exploration [nc. (Trustee of) v. Euro-Am Pacific
E11terprises Ltd., 2003 ABCA 298, 339 A.R. 165); Bank of Montreal v.

Kalin (1992), 131 A.R, 397 (C.A.)). The evidentiary burden then shifts to
the other party to pwve that there is a genuine issue for trial, although the
ultimate burden remains with the moving party.

2. ft must be beyond doubt that no genuine issue for trial exists (Dow
Chemical Canada Inc. v. Shell Chemicals Canada Ltd., 20 l 0 ABCA 126
at para. 14, citing Tottrup v. Clearwater (Municipal District No. 99), 2006
ABCA 380 at paras. 9-10, 401 A.R. 88).

3. lfthe outcome of the case depends on the interpretation of a statute or
document or some other issue of law arising from undisputed facts, the
test is whether the issue of law can fairly be decided on the record before
the court. lt may be necessary to have a full trial if the legal .issue is
unsettled, complex or fact dependent, in order to provide a proper
foundation for the decision (Tottrup at para. 11 ).

0 
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l42] As to consideration for the agreet11ent alleged by the Defendants, David Will, one. of the 
Defendant guarantors and a director of Calgary West, deposed that: 

At the same time as the proposed Consent Receivership Order the Defendants 
proposed a settlement on the Guarantees which was accepted by the Plaintiff. The 
settlement included a Consent Receivership Order as well as the payment of 
$20,500,00.00 on the Guarantees. However, included in this settlement. was the 
agreement of the Bank of Montreal that the Defendants could proceed with a 
claim for their own benefit, against the Calgary Exhibiti.on and Stampede Limited 
in the event that the Receiver elected not to do so. 

[43] While it js not entirely clear, this statement seems to suggest that it was a condition of the
Defendants' agreement to consent to a receivership order and to reach a settlement on the
guarantees that BMO would allow the Defendants to pursue the Cause of Action for their own
benefit if the Receiver elected not lo do so.

[44] The ''without prejudice" correspondence entered into evidence does not disclose an
express requirement by BMO for a consent receivership order as a condition of its settlement
with the guarantors, nor an express requirement by the guarantors that the Defendants be allowed
to pursue the Cause of Action as a condition of their settlement with the bank. However, there
were repeated references to receivership that began with the Defendants' opening offer of July
31, 2009 and continued until the parties' attet1tio11s turned to drafting the receivership order.

[45] BMO contends that a consent receivership order was not a condition of BMO's
settlement with the Defendants, but rather arose from Calgary West's notification of .its intention
to ''hand over the keys" to BMO and its advice that BMO could "continue operations under its
security."

(46] David Ross, the lead special accounts manager at BMO assigned to this loan, swore an 
affidavit in opposition to the Defendants' application. ln questioning on that affidavit, he 
con-finned that settlement discussions with the guarantors and discussions concerning a consent 
receivership order were being held within the same time frame. However, he denied that the two 
were a package deal. He 1ductantly acknowledged that he had had "no objection" to the 
Defendants' Requested Change, but later added that the August 12th Draft was a draft order 
which had to be agreed to by other counsel. 

[47] As to the terms of the alleged agreement, the Defendants maintain that BMO'.s August
12°1 Draft included their Requested Change and accorately reflects the intentions of BMO and
the Defendants and what actually was agreed to by them. Tt stresses that it was the Receiver and
not BMO which sought amendment of clause 30).

[48] On August 10, 2009, counsel for the Defendants requested an amendment to the initial
draft of the receivership order to " ... reflect that the Defendants are at liberty, at their cost, to
pursue the claim against Calga,y Exhibition & Stampede Limited in the event that the Receiver
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elects-not lo do so .. ," No mention was made of who was to receive the benefit if the Cause of 
Action was successfully litigated. 

[49] The August 121h Draf:l: stated:" ... in the event that the Receiver does not seek the approval
of the Cou,t to commence such proceedings, some or all of the Defendants shall be authorized to
commence such proceedings ... " Again, no mention was made of who was to receive the benefit
of pursuing the Cause of Action. Nor was mention made as to who would bear the cost of the
litigation.

[50] In its submissions, BMO states that: "[o]n August 12, 2009, the Receivership Order was
revised to reflect the changes requested by RMRF to paragraph 30) and was circulated ... for
comment and agreement thereto." At most then, BMO appears to be acknowledging that the
August 121

" Draft was intended to reflect the Requested Change that the Defendants be at liberty,
at their cost, to pursue the Cause of Action.

[51] Murray Sutherland, a special accounts manager with BMO, deposed that:

I. Be fore the Receivership Order, ,BMO deferred making a decision about
who would benefit from the proposed litigation as it was unnecessary to
do so earlier;

2. Clause 3U) of the Receivership Order allowed the parfies to defer their
decisions and advance all available arguments on a leave application�

3, There was no discussion about selling the proposed litigation before the
Receivership Order or about BMO releasing its secmity in it.

4, BMO never entered into the agreement alleged by the Defendants.

[52] BMO is a sophisticated lender. Jt involved its special accounts branch and veteran
insolvency counsel to deal with the Defendants and this receivership. Given the experience of
those involved, I would have expected BMO to respond to the Defendants' Requested Change
with a clear statement that it wished to defer any decision on who should benefit from the Cause
of Actim1, if that in fact was its intention. Instead� BMO's counsel prepared and circulated the
August 121

" Draft, which incorporated the Requested Change. lo doing so, BMO ran the risk that
the Receiver would agtee to the August 12111 Draft. lfBMO's counsel had no objection to the
Defendants' Requested Change but questioned whether the Receiver might, why was that not
communicated clearly? If BMO was concerned about fettering the cou,t's discretion and the
need for court approval, why did it not provide for that in the April 12 th Draft?

[53] I note that in communications dated August 11, 2009, the Defendants sought a
management contract with the receiver as part of the settlement. BM O's counsel responded,
advising that BMO could n0t agree as it would fetter the court's jurisdiction and that court
approval was needed. He went on to say" ... we are hopeful that the Court woulc,i be persuaded
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that entering into a Management Contract was in the best interests of all parties." This is an 
unequivocal statement of position. If BMO had decided that it could not accl';lde to the 
Defendants' Requested Change without the receiver's appJOval and, ultimately, court approval, it 
is surprising that it did not make a similarly clear statement of position. Rather, BM O's counsel 
simply circulated tJ1e August 12th Draft. 

[54] BMO's explanation for the August 12th Dralt, the position which it now takes, and the
conflict in the evidence with respect to consideration for the alleged agreement raise questions of
credibility, which cannot be determined summarily. In my view, there is a genuine issue for trial
as to whether there was an agreement (aside from any reflected in the Receivership Order)
between the Defendants and BMO concerning the Defendants' pursuit of the Cause of Action
and, if there was such an agreement, what the express and implied tem1s of that agreement were.

[55] I am directing a trial of those issues. Counsel are to appear before me within the neKt 30
clays in order to discuss the manner of proceeding.

[56] Should BMO be precluded from bidding on the Cause of Action in the interim? The
tripartite test for an injunction is whether the applicant can demonstrate: (l) there is a serious
question to be tried; (2) the applicanl won Id suffer irreparable harm if the stay were refused: and
(3) the balance of convenience favours the stay: Manitoba (Attorney General) v. Metropolitan
Stores (MTS} Ltcl., [1987] l S.C.R. 110, 38 D.L.R. (4th) 321;RJR-MacDonald Inc. v, Canada
(A.G.), (1994] 1 S.C.R. 311, 111 D.L.R. (4th) 385� Harper v. Canada (Attol'ney General), 2000
sec 57; [2000J 2 s.c.R. 764.

[57) l have already concluded that there is a serious issue to be tried. The parties did not make 
submissions on the other parts of the tripa,tite test. Given that there may be a limitation period 
approaching in terms of the Cause of Action, 1 conclude that it would be more appropriate as an 
interim measure to direct the Receiver to file a claim in respect to the Cause of Action in order to 
preserve the rights of the Defendants and BMO. The Cause of Action can be put up for bidding 
after the !'rial or the issues between the Defendants and BMO, if appropriate. lf no bids are 
received, the Receiver 1Tiay discontinue the litigation. The Receivet· may apply to the court for 
directions as to whether the estate or some other party should be responsible for any costs 
incurred by the Receiver in commencing the action. 

5 
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[58] The Receiver and BMO are to have their costs oflhe Oefi ndants' leave application. If the
panies cannot agree on costs oftbe Receiver 1s application, they may speak to me on issue within
the next JO days,

Heard on the 2411
, day of March, 2011. 

Dated at th City of Edmonton, Alberta this 291
" day of April, 2011. 

Appearances: 

Richard J. Cotter Q.C. 
for the Bank o Montreal 

Douglas N. Tkachuk 

J.E. Topolniski 

J.C.Q.B.A.

for Gamehosl Limited Partnership, Gamehost Management lnc. 
Darcy Will and David Will 

Steven H. Leitl 
for Deloitte & Towche Inc. 
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CITATION: CCM Master Qualified Fund v. blutip Power Technologies, 2012 ONSC 1750 
COURT Fl LE NO.: CV-12-9622-00CL 

DATE: 20120315 

SUPERIOR COURT OF JUSTfCE-ONTARTO 

COMMERCIAL LIST 

RE: 

BEFORE: 

CCM Master Qualified Fund, Ltd.� Applicant 

AND: 

blutip Power Technologies Ltd., Respondent 

D. M, Brown .f.

COUNSEL: L. Rogers and C. Burr,. for the Receiver, Duff & Phelps Canada Restructuring Inc.

HEARD: 

A. Cobb and A. Lockhatt, for the Applicant

March 15, 2012 

REASONS FOR DECISION 

I. Receiver's motion for directions: sales/auction process & priority of receiver's
charges

I 11 By Appointment Order made February 28, 2012, Duff & Phelps Canada Restructuring
Inc. {'40&P") was appointed receiver of blutip Powet· Technologies Ltd. ('ci3lutip"), a publicly 
listed technology company based in Mississauga which engages in the research, development 
and sale of hydrogen generating systems and combustion controls. Blutip employs 10 people 
and, as the Receiver stressed several times in its materials, the company does not maintain any 
pension plans. 

[2] D&P moves for orders approving (i) a sales process and bidding procedll!'es, including
the use of a stalking horse credit bid, (ii) the priority of a Receiver's Charge and Receiver's
Borrowings Charge, and (iii) the activities reported in its First Report. Noti_ce of this motion was
given to affected persons. No one appeared to oppose the order sought At the hearing today I
granted the requested Bidding Procedures Order; these are my Reasons for so doing,

a. Background to this motion

[3] The Applicant, CCM Master Qualified Fund, Ltd, (''CCM"), is the senior secured lender
to Blutip. At present Blutip owes CCM approximately $3.7 million consisting of (i) two
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convertible senior ecured promissory notes (October 2 l, 2011: $2.6 million and December 29 
2011: $800,000, (ii) $65 000 advanced last month pl11·suant to a Receivers Certificate, and (iii) 
$47 500 on account of costs of appointing the Receiver (as per para. 30 of the Appointment 
Order). Receiver's counsel has opined that the security granted by Blutip in favour of CCM 
create a valid and perfected secmity interest in the company's business and assets. 

[ 4] At the time of the appointment of the Receiv r B.lutip was in a development phase with
no significant sources of revenue and was dependant on external sources of equity and debt
funding to operate. As noted by Morawetz J. i11 his February 28 2012 endorsement:

In making this determination [to appoint a receiver] I have taken into account that there is 
no liquidity in the debtor and that it is unable to make payr II and it currently has no 
board. Stability in the circumstances is required and this can be accomplished by the 
appointment of a receiver. 

[SJ As the Receiver repo1ted it does not have access to sufficient funding to support the 
company op rations dui-ing a lengthy sale process. 

Ill. Sales process/bidding proccch1res 

A. General principle

[6] Although the decision to approve a particular foi-n, of sales process is distinct from the
approval. of a_ proposed sale, the reasonableness and adequacy of any sales process proposed by a
·ou1t-appointed re eiver must be as essed in light of the factors which a cOLirt will take into

account when considering the approval of a proposed sale. Tho e factors were i.dcntified by the
Court of Appeal in its decision in Royal Bank v. Soundair: (i) whether the receiver has made a
sufficient effort to gel the best price and has not acted improvidently; (ii) the fficacy and
integrity of the process by which offers are obtained; (iii) whether there has been tin fairness in
the working out of the process; and (iv the interests of all pa1ti s. 1 Accordingly, when
reviewing a sales and marketing process proposed by a receiver a court should assess:

(i the faime�s, transparency and integrity of the propo ed process; 

(ii) the commercial efficacy of the proposed process in light or the specific circumstances
facing the receiver: and. 

(iii)whether the s�les process will optimize the chances, i11 the pa1iicular circumstance of
secnring the best possibl price for the assets up for sale. 

1 
1991 ), 7 CB.R. (3d) I (C.A. . 
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[7] The use of stalking horse bids to set a baseline for the bidding process including Cl'edit
bid stalking horses, has been recognized by Canadian COlllis as a reasonable and useful el.ement
of a sales process. Stalkii1g horse bids have been approved for use in other receivetship
proceedings,2 BIA proposal 3 and CCAA proceedings.4

[81 Perhaps the most well-known recent example of the use of a stalking horse credit bid was 
that employed in the anwest Publishing Corp. CCAA proceedings where as part of a sal and 
investor solicitation process, Canwest s senior lenders put forward a stalking horse credit bid. 
Ultimately a superior offer was approved by the court. f accept, as an apt description of the 
considerations which a coort should take into account when deciding whether to approve the use 
of a stalking ho1'se credit bid, the following observations made by one set of commentators on 
the Canwest CCAA process: 

To be effective for such stakeholders, the credit bid had to be put forward in a process 
that wou Id al low a sufficient opportunity for interested parties to come forward with a 
superior offer, recognizing that a timetable for the sale of a business in distress is a fast 
track ride that requires int rested parties to move quickly or mi s the opportunity. The 
court has to balance the need to move quickly, to address the real or perceived 
deterioration of value of the business during 1:1. sale proc ss or the limited availability of 
restructuring financing, with a realistic timetable that encourages and does not chill the 
auction process.5 

B. The proposed bidding process

B.l Tlte bid solicitation/auction process 

[9] The bidding process pl'Oposed by the Receiver would use a Stalking Horse Offer
submitted by CCM to the Receiver, and subsequently amended pursllant to negotiations, as a
baseline offer and a qualined bid in an auction process. D&P intends to distribute to prospective
purchasers an interest solicitation letter make available a confidential information memorandum
to those who sign a confidentiality agreement, allow due diligence, and provide interested parties
with a copy of the Stalking Hors Offi r.

[10] Bids filed by the April 16 2012 deadline which met certain qualifications stipulated by
the Receiver may participate in an auction scheduled for April 20 1 2012. One qualification is
that the minimum consideration in a bid must be an overbid of$ I 00,000 as compared to the

2 Re Graaeway Canada Co., 2011 ONS · 6403, para. 2. 
l Re Parlay Entertainment f11c,, 2011 ONSC 3492, para. 15.
4 Re Bminlwnter (2009 , 62 C.B.R. (5 th) 41 (Ont S.C.J .) para. 13; f�e While Birch Paper Holding Co., 20 IO QCCS
4382, para. 3· Re Nortel Networks C01p. (2009), 55 C.B.R. (5 th) 229 (Ont. S.C.J.), pant 2, ,md (2009), 56 C.B.R.
(5'h) 74 (Ont. S. .J.); Re Inda/ex lld,, 2009 CarswcllOnt 4262 (S,C.J,).
5 Pamela Huff, Linc Rogers, Douglas Bartnet a11d Craig Culbert, "Credit. Bidding - Reccnl Canadian and U.S.
Themes", in Janis P. Sarra.(ed,) 2010Am111al Re,iew afl11solvency Lff111 (Toronto: Carswell, 2011), p. 16.
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Stalking Horse Offer. The proposed auction proce s is a standard multi-round one designed to 
result in a Successfol Bid and a Back-Up Bid. The rounds will be conducted using minimum 
incremental overbids of$ l 00 000 subject to reduction at the discretion of the Receiver. 

B.2 Stalking horse credit bid 

[II] The C M Stalking Horse Offer or Agreement, negotiated with th Receiver
contemplates the acquisition of substantially all the company s business and assets on an 'as is
where is" ba is, The purchase price is equal to: {i) Assumed Liabilitie , a defined in the

talking Horse Offer, plus (ii) a credit bid of CCM's secured debt outstanding under the two 
Notes, the Appointment Costs and the advance under the Receiver' Certificate. The purchase 
price i estimated to be approximately $3.744 million before tbe value of Assumed Liabilities 
which will include the continuatioh of the employment of employees, if the offer is accepted. 

l 12] The Receiver reviewed at length, in its Report and in counsel's factum, the calculation of 
the alue of the credit bid. Interest under both Notes was fixed at 15% per annum and was 
prepaid in fu 11. The Receiver reported that if both Notes were repaid on Ma 3, 2012, the 
anticipated closing date, the effective annual rate of interest (taking into account all costs whicl1 
could be categorized as "interest') would be significantly higher than 15% per annum - 57.6% on 
the October Note and 97.4% on the December Note. ln order that the interest on the Notes 
considered for purposes of calculating the value of the credit bid complied with the interest rate 
provisions of the Crim;nal Code, the Receiver informed CCM that the amount of the secured 
indebtednes. under the Notes eligible for the credit bid would have to be $ I 03 500 less than the 
face valL)e of the Notes. As explained in detail in paragraph· 32 through to 39 of its factum, the 
Receiver is of the view that st1ch a reduction would result in a permissible effective annual 
interest rat under the December Note. The re ulting Stalking Horse Agreement reflected such a 
r dHction, 

l 13] The Stall ing Horse Offer does not contain a breal -fee, but it does contain a Lerm that in
the event the ct·eclit bid is not the Successful Bid, then CCM will be entitled to reimbursement of
its expenses up to a maximum of $75 000, or approximately 2% of the value of the estimated
pt1rchase price. Such an amount. according to the Receiver, would fall within the range of
reasonable break fees and expense reimbursements approved in other cases which have ranged
from 1.8% to 5% of the value of the bid.6

C. Analysis

[14] Gi,ven the financial circumstances of Blutip and the lack of fonding available to the
Receiv r to support the company s operations during a lengthy sales process I accept the
Receivet·'s recommendation that a quick sales proce s is required in l'der to optimize the

6 /�e Parlay Entertainmenl, 2011 ONSC 3492, para. 12; Re While Birch Paper /lo/ding Co .. 20JO QCCS 4915, 
paras. 4 to 7; Re Ncmel Networks Corp. (2009), 56 .B.R. (5 111) 74 (Out. S.C.J.), para. 12 ..
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prospects of securing the best price for the assets, Accordingly, the timeframe prnposed by the 
Receiver for the ·ubrni sion of qualifying bids and the conduct of the auction is reasonable. The 
marketing, bid solicitation Md bidding pmcedures proposed by the Receiver are likely to result 
in a fair, transparenl and comnrnrcially efficacious process in the circumstances. 

[15] ln light of the reduction in the face value of the Notes required by the Receiver for the
purposes of calculating the value of the credit bid and the reasonable amotmt of the Expense
Reimbursement 1 approved the talking Horse Agreement for the pL1rpo es requested by the
Receiver. 1 accept the Rec iver's assessment that in the circumstances the terms of the talking
Horse Offer including the Expense Reimbursement, will not discourag a third pa1ty from
submitting an offer superior to the tall ing Flor e Offer.

[ J 6] Also, as made clear in paragraphs 7 and 8 of the Bidding Procedures Order, the Stalking 
Horse Agreement is deemed to be a Qualified Bid and is accepted solely for the purposes of 
CCM s right to pa1·ticipate in the auction. My order did not approve the sale ofBlutip s assets on 
the terms set out in the Stalking Horse Agreement. As the Receiver indicated, the approval of 
the sale of Blutip s assets, whether to CCM or smne other succe fol bidder, will be the subject 
of a future motion to this Court. Such an approach is consistent wrth the practice or th is Cout·t.7 

[17] For those reasons I approved the bidding procedures re ommended by the Recei.ver.

IV. Priority of receiver's charges

[l 8] Paragraphs 17 and 20 of the Appointment Order granted ome priority for the Receiver's
Charge and Receiver's Borrowings Charge. However, as noted by the Receiver in ection 3.1 of
it First Rep01t, because that hearing was brought on an urgent, ex parte basis, priority over
existing perfected security interests and statutory encumbrances was not sought at that time. The
Receiver now seeks such priority.

[ l 9] As previously noted, the Receiver eeported that Blurip does not maintain any pension
plans. Jn section 3.1 of its Report the Receiver identified th persons served with notice of this
motion: (i) parties with registered security interests plll'suant to the- PPSA; (ii) tbose who have
commenced legal proceedings against the Company (iii) those who have asserted claims in
1·espect of inlcJlectLial property against the Company· (iv) the Company's landlord, and (v)
�tandard government agencies. Proof of such service was filed with the motion record. No
person appeared on the retu111 of the motion to oppose the priority sought by the Receiver for its
charges.

[20] Although the Receiver gave notice to affected pruties six days in advance of this motion,
not seven day as specified in paragraph 31 of the Appointment Order T was satisfied that

1 Re fncla./ex Ltd., 2009 CarsweJIIOnt 4262 (S.C.J.), par11. 7; Re Graceway Canada Co., 2011 ONSC 6403, para. 5; Re
Parlay Enier1ainmen1 Inc. 2011 ONSC 3492, para. 58. 
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secured creditors who would be materially affected by the otder had been gh1en reasonable 
notice and an opportunity to make representations as required by section 243(6) orthe BJA, that. 
abridging the notice period by one day, as permitted by paragraph 3 l of the Appointment O1·der, 
was appropriate and fair in the circumstances, a11d r gtanted the priority charges sought by the 
Receiver. 

[21 I I should note that the Appointment Otder contains a standard "come-back clause' (para, 
31 ). Recently in First Leaside Wealth Management Inc. (Re), a proceeding under tl1e CCAA I 
wrote: 

[49] In his recent decision in Tin1minco Limited (Re) ("Timminco J') Morawetz .I.
described the commercial reality underpinning requests for Administration and D&O
Charges in CCAA proceedings:

In my view, in the absence ofthe court granting the requested super priority and 
protection the objectives of the CCAA would be frustrated. It is not reasonable 
to expect that professionals will tal·e the risk of not beihg paid foi- their services .. 
and that directors and officers will remain if placed in a compromised position 
should the Timminco Entities continue CCAA proceedings without the requested 
protection. The outcome of the failure to provide thes r spective groups with the 
requested protection would, in my view, result in the overwhelming likelihood 
that the CCAA proceedings would come to an abrupt halt, followed. in all 
likelihood by bankruptcy proceedings. 

[51] In my view, absent an express order to the contrary by the initial order
applications judge, the issue of the priorities enjoyed by administration D&O and DJP
lending charges should be finalized at the commencement of a CC.AA proceeding.
Professional services are provided and DIP funding is advanced, in reliance on super­
prioritie contained in initial orders. To ensure the integrity, predictability and fairness of
the CCAA process, certainty must accompany the .granting of such super-priority
charges. When those hnpoltant objectives of the CCAA process are coupled with the
Court of Appeal's holding ihat parties affected by such priority orders be given an
opportunity to raise any paramountcy issue, it strikes me that a judge hearing an initial
order application should directly raise with the parties the issue of the priority of the
chai-ges sought 1 including any possible issue of paramountcy in respect of competing
claims on the debtor s property based on provincial legislation. 8

r22J In my view those comments regarding the need for certainty about the priority of charges 
for professional fees or borrowings apply with equal force, to priority charges sought by a 

8 2012 ONSC 1299 (CanLII). 
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receiver pur uant to section 243(6) of the BIA. Certainty regarding the priority of administrative 
anct borrowing charges is required as much in a receivership as in proceedings under the CCAA

or the proposal provisions of the BIA.

[23] ln the preset1t case the i.ssues of the priority of the Receiver's Charge and Receiver's
Borrowings Charge were deferred from the retlll'n of the initial application until notice could be
g,vel'l to affected parties. l have noted that Blutip did not maintain pension plans. I have found
that reasonable notice now has been given and no affected perso11 appeared to oppose the
granting of the priority charges. Consequently, it is my intention that the Bidding Procedures
Otdet· constitutes a final disposition of the issue of the priority of those Charges (subject, of
course, to any right to appeal the Bidding Procedures Order). J do not regard the presence of a
"come-back clause" in the Appointment Order as leaving the door open a crack for some
subsequent challenge to the priorities granted by this ot·dei-.

V. Approval of tl1c Receiver's activities

[24] The activities described by the Receiver in its First Report were reasonable and fell
within its. mandate, so I approved them.

(25] May I conclL1de by thanking Receiver's counsel for a most helpful factun1. 

( original sig11ed by) 
D. M. Brown J.

Date: March 15, 2012 

(..) 
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END O RS E M ENT 

INTRODUCTI ON 

[I) On June 29, 2009, r granted the motion of the Applicants and approved the bidding 
proceclures (the "Bidding Procedures") described in the affidavit of Mr. Riedel sworn June 23, 
2009 (the "Riede] Affidavit") and the Fourteenth Report of Ernst & Young, Inc., in its capacity 
as Monitor (the "Monitor") (the "Pourteenth Report''). The order was granted immediately after 
His Honour Judge Gross of the United States Bankruptcy Court for the District of Delaware lthe 
"U.S. Court") approved the Bidding Procedures in the Chapter 11 proceedings. 

[2] J also approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale
Agreement'') among Nokia Siemens Networks B.V. ("Nokia Siemens Networks" or the
"Purchaser"), as buyer, and Nortel Networks Corporation (''NNC"), Nortel Networks Limited
(''NNL"), Nmtel Networks, Toe. (''NNf") and certain of their affiliates, as vendors (collectively
the "Sellers") in the form attached as Appendix "A" to the Fourteenth Report and l also approved
and accepted the Sale Agreement for the purposes of conducting the "stalking horse" bidding
process in accordance with the Bidding Procedures including, the Break-Up Fee and the E�pense
Reimbursement (as both terms are defined in the Sale Agreement).

[3] An order was also granted sealing confidential Appendix "B" to the F'ourteenth Report
containing the schedules and exhibits to the Sale Agreement pending further order of this court.
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l4l The following are my reasons For granting these orders. 

[5] The hearing on June 29, 2009 (the "Joint Hearing") was conducted by way of video
conference with a similar motion being heard by the U.S. Court. 1 lis Honor Judge Gross
presided over the heaxing in the U.S. Cowt. The Joint f--Iearing was conducted in accordance
with the provisions of the Cross-Bot·der Protocol, which had previously been approved by both
the U.S. Court and this court.

(6] The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business 
Long-Term Evolution ("L TE") Access assets. 

[7] The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA
comprised over 21 % of Nortel's 2008 revenue. The CDMA business employs approximately
3,100 people (approximately 500 in Canada) and the LTE business employs approximately 1,000
people (approximately 500 u1 Canada). The purchase pt•ice under the Sale Agreement is $650
million.

BACKGROUND 

[81 The Applicants were granted CCAA protection on January 14, 2009. Insolvency 
proceedings have also been commenced in the United States, the United Kingdom, Israel and 
France. 

[9] At the time the proc.eedings were commenced, Nortel's business operated through 143
subsidiaries, with approximately 30,000 employees globally. As of Janua1y 2009, Nortel
employed approximately 6,000 people in Canada alone.

[ I OJ The stated purpose ofNortel's filing under the CCAA was to stabilize the Nortel business 
to maximize the chances of preserving all or a portion of the enterprise. The Monitor reported 
that a thoi-ough strategic review of the company's assets and operations would have to be 
unde11aken in consultation wid1 various stakeholder groups. 

l I l_l Tn April 2009, the Monitor updated the court and noted that various restructuring
alternatives were being considered.

[12] On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with
respect to its assets in its CMDA business and LTE Access assets (collectively, the "Business")
and that it ,,vas pursuing the sale of its other business units. Mr. Riedel in his affidavit states that
Nortel has spent many months considering various restructuring alternatives before determining
in its business judgment to pursue "going concern" sales for Nortel's various business units.

[13] ln deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's
management considered:

(a) the impact of the filings on Nortel's various businesses, including deterioration in
sales; and
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(b) the best way to maximize the value of its operations, to preserve jobs and to
contin�1e businesses in Canada and the U.S.

[14] Mr. Riedel notes that while the Business possesses significant value, Not'tel was faced
with the reality that:

(a) the Business operates in a highly competitive environment;

(b) full value cannot be realized by continuing to operate the Business throllgh a
restructuring; and

(c) in the absence of continued investment, the long-term viability of the Business
would be put into jeopardy.

l l5] Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to
an auction process provided the best way to preserve the Business as a going concern and to
ma,'{imize value and preserve the jobs of None! employees.

[l6] ln addition to the assets covered by the Sale Agreement, certain liabilities are to be 
assumed by the Pqrchaser. This jssue is covered in a comprehensive tnanner at paragraph 34 of 
the Fowteenth Report. Certain Liabilities to employees are included on this list. The assumption 
of these liabilities is consistent with the provisions of the Sale Agreement that requires the 
Purchaser to extend written offers of employment to at least 2,500 employees in the Business. 

[17] The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale
Agreement and given the desire lo maximize value foi- the benefit of stakeholdeJs, Nortel
determined and it has agreed with the Purchaser that the Sale Agreement is subject to higher or
better offers being obtained pursuant to a sale process undel' s. 363 of the U.S. Bankruptcy Code
and that the Sale Agreement shall serve as a "stalking horse" bid pursuant to that process.

l 18] The Bidding Pr.ocedures pmvide that all bids must be received by the Seller by no late!'
than July 21, 2009 and that the Sellers will conduct an auction of the purchased assets on July 24,
2009. It is anticipated that Nortel will ultimately seek a final sales order from the U.S. Court on
or about July 28, 2009 and an approval and vesting order from this court in respect of the Sale
Agreement and purchased assets on or about July 30, 2009.

[19] The Monitor recognizes the expeditious nature of the sale process but the Monitor has
been advised that given the natL1re of the Business and the consolidation occurring in the global
market, there are likely to be a limited number of parties interested in acquiring the Business.

(20] The Monitor also reports that Nortel has consulted with, among others, the Official 
Committee of Unsecured Creditors (the "UCC") and the bondholder group regarding the Bidding 
Procedures and is of the view that both are supportive of the timing of this sale process. (lt is 
noted that the UCC did file a limited objection to the motion relating to certain aspects of tJ1e 
Bidding Procedures.) 
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[21] Given the sale efforts made to date by Nortel, the Monitor supports the sale process
outlined in the Fourteeoth Report and more particularly described jn the Bidding Procedures.

[22] Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson
Global Advisors LLC, MatlinPatterson Global Opportunities Partners JU L.P. and Matlin
Patterson Opportunities Partners (Cayman) 1H L.P. (collectivelx, "MatlinPatterson'') as well the
ucc. 

[23} The objections were considered in the hearing before Judge Gross and, with certain 
limited exceptions, the objections were ovem1led. 

ISSUES AND DISCUSSION 

[24] The threshold issue being raised on this motion by the Applicants is whether the. CCAA
affords this court the jurisdiction to approve a sales process in the absence of a formal plan of
compromise or arrangement and a creditor vote. If the question is answered in the affimrntive,
the secondary issue is whether this sale should authorize the Applicants to sell the Business.

[25) The Applicants submit that it is well established in the jurisprudence that this court has 
the jurisdiction under the CCAA to approve the sales process :;tnd that the requested order should 
be granted in these circumstances. 

[26] Counsel to the Applicants submitted a detailed factum which covered both issues.

[27] Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve
the going concern value of debtors companies and that the court's jurisdiction extends to
authorizing sale of the debtor's business, even in the absence or a plan or creditor vote.

[28] The CCAA is a flexible statute and it is particularly useful in cornplex insolvency cases
in which the court is required to balance numerous constituents and a myriad of intei•ests.

[29] The CCAA has been described as "skeletal in nature". Tt has also been described as a
"sketch, an outline, a supporting framework for the resolution or corporate insolvencies in the
public interest". ATE Financial v. Metcalfe & Mansfield Alternative Investments ZI Corp.
(2008), 45 C.B.R. (5°1

) 163 (Ont. C.A.) at paras. 44, 61, leave to appeal refused [2008] SCCA
337. ("ATB Financial").

[30] The jurisprudence has identified as sources of the com1's discretionary jurisdiction� inter
alia: 

(a) the power of the court to impose terms and conditions on the granting of a stay
under s. 11(4) of the CCAA;

(b) the specific provision of s. 11 (4) of the CCJ\A which provides that the court may
make an order "on such terms as it may impose''; and
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(c) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in order to
give effect to its objects. Re Canadian Red Cross Society (1998), 5 C.B.R. (4111) 

299 (Ont. Gen. Div.) at para. 43; Re PSJNel Ltd. (2001), 28 C.B.R. (4111) 95 (Ont.
S.C.J.) at para. 5, ATB Financial, supra, at paras. 43-52.

[3 I] However, counsel to the Applicants ackt1owledges that the discretionary authority of the 
court under s. 11 must be informed by the purpose of the CCAA. 

lts exercise must be guided by the scheme and object of the Act and by the legal 
pt·inciples that govern corporate law issues. Re Stelco Inc. (2005), 9 C.B.R. (5t'J 
135 (Ont. C.A.) at para. 44. 

[32] r n support of the court's jurisdiction to grant the order sought in this case, counse-1 to the
Applicants submits that Nortel seeks to invoke the "overarching policy" of the CCAA, namely.
to preserve the going concern. Re Residential Wananty Co. of Canadcl Inc. (2006), 21 C.B.R.
(5th

) 57 (Alta. Q.B.) at para. 78,

[33] Counsel to the Applicants further sl1bmits that CCAA comts have repeatedly noted that
the purpose of the CCAA is to preserve the benefit of a going concern business for all
stakeholders, or "the who)e economic community":

The purpose of the CCAA is to facilitate arrangements that might avoid 
liquidation of the company and allow it to continue in business to the benefit of 
the whole economic community, including the shareholders, the creditors (both 
secured and unsecured) and the employees. Citibank Canada v. Chase
ManhatlanBankofCcmada (1991), 5 C.B.R. (3rd

) 167 (Ont. Gen. Div.) at para. 
29. Re Consumers Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A.) at para.
5.

L34] Counsel to the Applicants further submits that the CCAA should be given a broad and 
liberal interpretation to facilitate its llnderlying purpose, including the preservation of the goi11g 
concern for the benefit of all stakeholders and furlher that it should not matter whether the 
business continues as a going concern under the debtol''s stewardship or under new ownersbij:>, 
for as long as the business continues as a going concern, a primary goal of the CCAA will be 
met. 

[35] Counsel to the Applicants makes reference to a number of cases where coul1s in Ontario,
in appropriate cases, bave exercised their jurisdiction to approve a sale of assets, even in the
absence of a plan of anangement being tendered to stakeholders for a vote. In doing so, counsel
to the Applicants submits that the courts have repeatedly recognized that they have jurisdiction
under the CCAA to approve asset safes in the absence of a plan of arrangement> where such sale
is in the best interests of stakeholders generally. Re Canadian Red Cross Society, sup1··a, Re
PSINet, supra, Re Consumers Packaging, supra, Re Ste/co Inc. (2004), 6 C.B.R. (5th

) 316 (Ont.
S.C,J.) at para. 1, Re Tiger Brand Knitting Co. (2005) 9 C.B.R. (Sih) 31 S, Re Caterpillar
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Financial Services Ltd. v. Hardrock Paving Co. (2008), 45 C.8.R. (5111) 87 and Re Lehndorf
f 

General Partner Lld. (1993), 17 C.B.R. (3 rt1) 24 (Ont. Gen. Div.). 

[36) In Re Consumers Packaging, supra, the Court of Appeal f01' Ontario specifically held that 
a sale of a business as a going concern duri11g a CCAA proceeding is consistent with the 
purposes of the CCAA: 

The sale of Consumers' Canadian glass operations as a going concern pursuant to 
the OweJls-lllinois bid allows the preservation of Consumers' bt1siness (albeit 
under new ownership), and is therefore consistent with the pllrposes of the 
CCAA 

. .. we cannot refrain from commenting that Farley J.'s decision to approve the 
Owens-Illinois bid is consistent with previous decisions in Ontario and elsewhere 
that have emphasized the broad remedial purpose of flexibility of the CCAA and 
have approved the sale and disposition of assets during CCAA proceedings prior 
to a formal plan being tendered. Re Consumers Packaging, supra, at paras. 5. 9. 

[37] Similarly, in Re Canadian Red Cross Society, supra, Blair J. (as he then was) expressly
affirmed the court's jurisdiction to approve a sale of assets in the course of a CCAA proceeding
before a plan or arrangement had been approved by creditors, Re Canadian Red Cross Sodety,
supra. at paras. 43, 45.

[38) Similarly, in PS/Net limited, supra, the couJt approved a going concern sale in a CCAA 
proceeding where no plan was presented to creditors and a substantial portion of the debtor's 
Canadian assets were to be sold. Farley J. noted as follows: 

(lf the sale was not approved,] there wotild be a liquidation scenario ensui11g 
which would realize far less than this going concern sale (which appears to me to 
have involved a transparent process with appropriate exposure designed to 
maximize the proceeds), thus impacting upon the rest of the creditors, especially 
as to the unsecured, together witl1 the material enlarging of the unsecured claims 
by the disruption c;laims of approximately 8,600 customers (who wiJI be 
materially disadvantaged by an interrupted transition) plus the job losses for 
approximately 200 empJoyees. R.e PS!Net Limited, supra, at para. 3. 

[39) Tn Re Stelco Inc,, supra, in 2004, Farley J. agajn addressed the issue of the feasibility of 
selling the operations as a going concern: 

L would observe that usually it is the creditoi· side which wishes to terminate 
CCAA proceedings and that when the creditOJs threaten to take action, there is a 
realization that a liquidation scenario wiJl not only have a negative effect upon a 
CCAA applicant, but also upon its workforce. Hence, the CCAA may be 
employed to provide stability during a period of necessary financial and 
operational restructuring - and if a restructuring of the "old company" is not 
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feasible, then there is the exploration of the feasibility of the sale of the 
operations/enterprise as a going concern (with continued employment) in whole 
or in part. Re Ste/co Inc, supra, at para. 1 . 

(40] l accept these submissions as being general statements of the law in Ontario. The value
of equity in an insolvent debtor is dubious. at best, and, in my view, it follows that the 
determining factor should not be whether the business continues under the debtor's stewardshjp 
or under a structure that recognizes a new equity structure. An eq11ally impmtant factor to 
consider is whether the case can be made to continue the. business as a going concern. 

[41] Counsel to the Applicants also referred to decisions from tbe courts in Quebec, Manitoba 
and Alberta which have similarly recognized the court's jurisdiction to approve a sale of assets 
dudng the course of a CCAA -proceeding. Re Boutique San F1w1cisco Inc. (2004), 7 C.B.R. (5th) 
189 (Quebec S. C.), Re Winnipeg Jvfolor Express Inc. (2008), 49 C.8.R. (5th) 302 (Man. Q.B.) at

paras. 41, 44, and Re Calpine Canada Energy Limited (2007)� 35 C.B.R. (5111) 
(Alta. Q.B.) al

para. 75. 

L42] Counsel to the Applicants also directed the court's attention to a recent decision of the 
British Columbia Cou11 of Appeal which questioned whether the comt should authorize the sale 
of substantially all of the debtor's assets where the debtor's plan "will simply propose that the 
net proceeds from the sale ... be distributed to its creditors". ln Cliffs Over Jvfaple Bay 
Investments Ltd. v. Fisgard Capital Corp. (2008), 46 C.B.R. (5th) 7 (B.C.C.A.) ("Cliffs Over
Maple Bay''), the court was faced with a debtor who had no active business but who nonetheless 
sought to stave off its secured creditor indefinitely. The case did not involve any type of sale
transaction but the Court of Appeal qtiestioned whether a cowt should authorize the sale under 
the CCAA without requiring the maller to be voted upon by creditors. 

[43] ln addressing this matter, it appears to me that the British Columbia Court of Appeal
focussed on whether the court should grant the requested relief and not on the question of
whether a CCAA cot11i has the jurisdiction to grant the requested relief. 

[44] 1 do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a
situation where the debtor had 110 active business and did not have the support of its
stakeholders. That is not the case with these Applicants.

[45] The Cliffs Over !vfaple Bay decision has recently been the subject of further comment by
the British Columbia Court of Appeal in Asset Engineering L.P. v. Forest and Marine Financial
limited Partnership (2009) B.C.C.A. 319. 

[ 46] At paragraphs 24 - 26 of the Forest and Marine decision, Newbury J.A. stated:

24. ln Cliff.r; Over Maple Bay, the debtor company was a real estate developer
whose one prnject had failed. The company had been dormant for some time. Jt
applied for CCAA protection but described its proposal for restructuring in vague
terms that amounted essentially to a plan to "secure sufficient funds" to complete
the stalled project (Para. 34). This court, per Tysoe J.A., ruled that although the
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Act can apply to single-project companies, its purposes are unlikely to be engaged 
in such instances, since mortgage priorities are ft1lly straight forward and there 
will be little incentive for senior secured creditors to compromise their interests 
(Para. 36). Fuither, the Cou1t stated, the granting of a stay under s. 11 is «not a 
free standing remedy that the coui't may grant whenever an insolvent company 
wishes to undertake a "restructuring>' ... Rather, s. l I is ancillary to the 
fundamental purpose of the CCAA, and a stay of proceedings freezing the l'ight-s 
of creditors should only be. granted in fnrtherance of the CCAA's fundamental 
purpose". That purpose has been desctibed in Meridian Developments Inc. v, 
Toronto Dominion Bank (1984) 11 D.L.R. (4th

) 576 (Alta. Q.B.): 

The legislation is intended to have wide scope and allow aj11dge to 
111c1ke orders which will effectively maintain the status quo for a 
period while the insolvent company attempts to gain the approval 
of its creditors for a proposed arrangement which will enable the 
company to remain in operation for what is, hopefully, the future 
benefit of both tbe company and its creditors. [at 580] 

25. The Court was not satisfied in Cliffs Over Maple Bay that the ·•restructuring''
contemplated by the debtor would do anything other than distribute the net
pi-oceeds from the sale, winding up or liquidation of its business. The debtor had
no intention of proposing a plan of ai-rangement, and its business would nol
continue following the execution of its proposal - thus it could not be said the
purposes of the statute would be engaged ...

26. Ln my view, however, the case at bar is quite different from Clf[/"s Over Maple
Bay. Here. the main debtor, the Partnership, is at the centre of a complicated
corporate group a11d carries on an active financing business that it hopes to save
notwithstanding the cmrent econornic cycle. (The business itself which fills a
''niche" in the market, has been carried on in one form or another since 1983 .)
The CCAA is appropriate for situations such as this where it is unknown whether
the "restructuring" will ultimately take the form of a refinancing or will involve a
reorganization of the corporate entity or entities and a true compromise or the
rights of one or more parties. The "fundamental purpose" of the /\ct - to preserve
the status quo while the debtor prepares a plan that will enable it to remain in 
business to the benefit of all concerned - will be fu1thered by granting a stay so
that the means contemplated by the Act- a compromise or arrangement - can be
developed, negotiated and vote.d on if necessary ...

[47] It seems to me that the Foregoing views expressed in Forest and Marine are not
inconsistent with the views prevjously expressed by the courts in Ontario. The CCAA is
intended to be flexible and must be given a broad and liberal interpretation to achieve its
objectives and a sale by the debtor which preserves its business as a going concem is, in my 
view, consistent with those objectives.
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[48) T therefore conclude that the coutt does have the jurisdiction to authorize a sale under the 
CCAA in the absence of a plan. 

[49] l now turn to a consideration of whether it is appropriate, in this case, to approve this
sales process. Cmmsel to the Applicants submits that the court should consider the following
factors in determining whether to authorize a sale under the CCAA in the absence of a plan:

(a) 

(b) 

(c) 

is a sale transaction warranted at this time? 

will the sale benefit the whole "economic community''? 

do any of the debtors' creditors have a bona fidtJ 11eason to object to a sale of the 
business? 

( d) is there a better viable alternative?

I accept this submission. 

[50) It is the position of the Applicants that Nortel's proposed sale of the Business should be 
approved as this decision is to the benefit of stakeholders and no creditor is prejudiced. Further, 
counsel submits that in the absence of a sale, the prospects for the Business are a loss of 
competitiveness. a loss of value and a loss of jobs. 

[51] Counsel to the Applicants sununarized the facts in support of the argument that the Sale
Transaction should be approved, namely:

(a) Nortel has been working diligently fo1· many months on a plan to reorganize its
business;

(b) in the exercise of its business judgment, Nortel has concluded that it cannot
continue to operate the Business successfitlly within the CCAA framework;

(c) t1nless a sale is undertaken at this time, the long-term viability of the Business will

be in jeopardy;

(d) the Sale Agreement continues the Business as a going concern, will save at least
2,500 jobs and constitutes the best and most valuable proposal for the Business;

(e) the auction process will serve to ensure Nortel receives the highest possible value
for the Business;

(f) the- sale of the Business at this time is 111 the best interests of Nortel and its
stakeholders; and

(g) the value of the Business is likely to decline over time.
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[52] The objections of Matlin Patterson and the UCC have been considered. l am satisfied that
the issues raised in these objections have been addressed in a satisfactory manner by the ruling of
Judge Grnss and no useful purpose would be served by adding additional comment.

[53] Counsel to the Applicants also emphasize that Nortel will return to court to seek approval
of the most favourable transaction to emerge from the auction process and wi II aim to satisfy the
elements established by the court for appmval as set out in Royal Bank v. Soundair ( 1991 ), 7

C.B.R. (3rd) l (Ont. C.A.) at para. 16.

DISPOSITTON 

[54] The Applicants are pali of a complicated corporate group. They carry on an active
international business. J have accepted that an important factor to consider in a CCAA process is
whether the case can be made to continue the business as a going concern. T am satisfied having
considered the factors referenced at 149], as well as the facts summarized at rs1J, that the
Applicants have met this test. ram therefore satisfied that this motion should be granted.

[55] Accordingly, l approve the Bidding Procedures as described in tJ1e Riedel Affidavit and
the Fourteenth Report of the Monitor, which procedures have been approved by the U.S. Court.

[56] T am also satisfied that the Sale Agreement should be approved and further that the Sale
Agreement be approved and accepted for the purposes of conducting the "stalking horse"
bidding process in accordance with the Bidding Procedures including. without limitation the
Break-Up Fee and the Expense Reimbursement (as both tertns are defined in the Sale
Agreement).

[57.] Further, J have also been satisfied that AppendiX_ B to the fourteenth Report contains 
information which is cornme1·cially sensitive, the dissemination of which could be detrimental to 
the stakeholders and, accordingly, l order that this document be sealed, pending Further mdet· of 
the court. 

[58] In approving the Bidding Procedures, 1 have also taken into account that the auction will
be conducted prior to the sale approval motfon. This process is consistent with the practice of
this court.

l59] Finally, it is the expectation of this comt that the Monitor will continue to review ongoing 
issues in respect of the Bidding Procedures. The Bidding Procedures permit the Applicants to 
waive certain components of qualified bids without the consent of the UCC) the bondholder 
group and the Monitor. However, it is the expectation of this comt that, if this situation arises, 
the Applicants will provide advance notice to the Monitor of its intention to do so. 
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Heard and Decided: June 29, 2009 

Reasons Released: July 23, 2009 
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