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NOTICE OF MOTION  

(Returnable August 25, 2023) 
 

Swarmio Media Holdings Inc., Swarmio Inc., and Swarmio Media Inc. (together, the 

“Swarmio Group”, the “Company” or the “Applicants”) will make a Motion to the court on 

Friday, August 25, 2023 at 10:00 a.m., or as soon after that time as the Motion can be heard. 

PROPOSED METHOD OF HEARING: The Motion is to be heard by video conference at the 

following location:  

Zoom link to be uploaded on Caselines. 
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THE MOTION IS FOR 

1. The following orders:  

(a) an order (the “Approval and Vesting Order”) substantially in the form of the 

draft order at Tab “3” to the Motion Record, among other things:  

(i) approving the share purchase agreement (“Purchase Agreement”) 

entered into between Swarmio Inc. (in such capacity, the “Vendor”) and 

Triaxcess Limited (the “Purchaser”), and the transaction contemplated 

thereby (the “Transaction”); 

(ii) authorizing and directing the Applicants to perform their obligations under 

the Purchase Agreement and to take such additional steps and execute 

such additional documents as may be necessary or desirable for the 

completion of the Transaction;  

(iii) transferring and vesting all of the Applicants’ right, title, and interest in 

and to the Excluded Assets, Excluded Contracts, and Excluded Liabilities 

(each as defined in the Purchase Agreement) to and in a newly 

incorporated entity, 15280362 Canada Inc.  (“ResidualCo”);  

(iv) adding ResidualCo as an Applicant to this CCAA proceeding in order to 

effect the Transaction;  

(v) vesting in the Purchaser or its nominee all of the right, title and interest in 

and to the New Common Shares (as defined in the Purchase Agreement) 
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free and clear of all Encumbrances, other than Permitted Encumbrances 

(as defined in the Purchase Agreement), upon the filing of a certificate by 

the Monitor substantially in the form attached Schedule “A” to the draft 

Approval and Vesting Order (the “Monitor’s Certificate”); 

(vi) granting certain enhanced powers to the Monitor in respect of ResidualCo; 

(vii) sealing the confidential appendices to the Monitor’s Second Report; and  

(b) an order (the “Termination Order”), substantially in the form of the draft order 

at Tab “4” to the Motion Record, among other things:   

(i) approving the releases (“Releases”) provided for in the Purchase 

Agreement in favour of the officers and directors of the Company, its 

advisors, the Monitor and the Monitor’s counsel (“Released Parties”);  

(ii) approving the fees and activities of the Monitor, and the fees of the 

Monitor’s counsel, as set out in the Monitor’s Second Report; and  

(iii) terminating these CCAA proceedings and discharging the Monitor upon 

completion of the proposed transactions and filing of a termination and 

discharge certificate (the “Termination and Discharge Certificate”); and 

(iv) extending the stay of proceedings up to the filing of the Termination and 

Discharge Certificate. 
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THE GROUNDS FOR THE MOTION ARE0. 

Background on CCAA Proceedings  

2. The Swarmio Group is an early stage, pre-revenue technology and media company 

focused on the gaming sector. The Company is insolvent and unable to raise the capital 

necessary to fund its development. Prior to the initial application in these proceedings, the 

Company had exhausted its liquidity and had not made payroll.  

3. On June 21, 2023, Madam Justice Steele granted the Initial Order, which, among other 

things: 

(a) granted a stay of proceedings in favour of the Company up to and including July 

1, 2023; 

(b) appointed Grant Thornton Limited as the monitor of the Company (in such 

capacity, the “Monitor”);  

(c) granted an administration charge to secure the professional fees and 

disbursements of the Applicants’ counsel, the Monitor and its counsel up to a 

maximum amount of $100,000 (the “Administration Charge”); and 

(d) approved a DIP Term Sheet dated June 20, 2023 (“DIP Term Sheet”) between 

the Company and Triaxcess Ltd. (the “DIP Lender”) which provided for interim 

financing (the “DIP Financing”) to fund the Company’s operations during the 

initial 10-day stay of proceedings, with a maximum borrowing limit thereunder of 

up to $135,000 until further order of the Court. 
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4. Following the Applicants’ comeback hearing on June 30, 2023, Justice Koehnen granted 

two orders: 

(a) an amended and restated initial order (the “Amended and Restated Initial 

Order”), among other things: 

(i) increasing the borrowing limit under the DIP Term Sheet, together with a 

corresponding increase to the Court-ordered DIP Lender’s Charge granted 

in favour of the DIP Lender, to a maximum principal amount of 

$1,500,000 (from $135,000);  

(ii) increasing the Administration Charge (as defined in the Initial Order) from 

$100,000 to $300,000; and  

(iii) extending the stay of proceedings up to and including September 1, 2023 

(the “Current Stay Period”); and  

(b) an Order (the “SISP Order”), among other things, approving a sale and 

investment solicitation process (the “SISP”) in respect of the Applicants’ business 

and assets. 

5. The Company initiated these CCAA proceedings after pursuing a number of strategic 

alternatives with no success. The purpose of these CCAA proceedings was to obtain the 

breathing room afforded by the CCAA to design and implement a comprehensive and robust sale 

process, and to identify a value-maximizing transaction for the sale of the Company’s business.  

6. The Applicants have acted and continue to act in good faith and with due diligence in 

these CCAA proceedings.  
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7. Among other things, the Applicants have worked closely with the Monitor and their 

advisors to implement the SISP in accordance with its terms, including responding to 

information requests and assisting with the preparation of the data room.  The Court-approved 

SISP is now complete.  

8. The Company has also continued to operate in the ordinary course and liaise with its 

various stakeholders including trade creditors, customers, employees and other interested parties.  

9. The Monitor’s Second Report will provide a more fulsome update on the implementation 

of the SISP following the issuance of the SISP Order. 

Results of Sale Process  

10. All capitalized terms used in this section and not otherwise defined have the meanings 

given to them in the SISP.  

11. The Company assisted the Monitor to prepare the list of 25 interested parties. On July 5, 

2023, in accordance with the SISP timelines, the Monitor sent a solicitation letter (the “Teaser 

Letter”) to a list of Known Potential Bidders, including the 25 interested parties provided by the 

Company.  The list of Known Potential Bidders included, among other parties, venture capital 

firms, private equity firms, information technology firms and telecommunications companies 

located across the globe. The Teaser Letter was sent to an additional 15 parties after the July 5, 

2023 milestone in the SISP.  

12. Overall, a total of 81 Known Potential Bidders received the initial SISP package, 

including the Teaser Letter and the NDA. 
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13. The Data Room went live on July 12, 2023.  Throughout the SISP, a total of six (6) 

Known Potential Bidders signed the NDA to become Phase 1 Bidders and who were then 

provided access to the Data Room. These Phase 1 Bidders received the confidential information 

memorandum (the “CIM”) prepared by the Monitor, which summarized the opportunity.  

14. Following the Phase 1 Bid Deadline on July 25, 2023, at 5:00 pm EST, the Monitor 

received the following two Phase 1 Bids: 

(a) one bid was from the DIP Lender for the assets and operations of Swarmio OpCo 

and Swarmio Media (the “OpCo Bid”), and  

(b) one for the public, parent shell company, Swarmio Parent (the “PubCo Bid”).   

15. The Monitor and its advisors assessed the PubCo Bid and determined that the 

consideration provided for in the PubCo Bid was not feasible in the circumstances.     

Purchase Agreement and Proposed Transaction  

16. On July 25, 2023, the Monitor received the OpCo Bid, which was a bid for the assets and 

operations of Swarmio OpCo and Swarmio Media. The OpCo Bid was submitted by the DIP 

Lender by way of a credit bid of the DIP Facility. 

17. The OpCo Bid is further detailed in the Monitor’s Second Report. A high-level summary 

of the key terms and conditions of the Purchase Agreement are as follows (all capitalized terms 

not otherwise defined herein shall have the meaning given to them in the Purchase Agreement): 

(a) Issuance of New Shares: Swarmio Inc. will issue, assign and transfer a certain 

number of new common shares of Swarmio Inc. (the “New Common Shares”) to 
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the Purchaser, free and clear of Encumbrances (other than Permitted 

Encumbrances), in exchange for the Purchase Price (as defined below); 

(b) Share Consolidation & Cancellation: the New Common Shares and the Existing 

Shares of Swarmio Inc. will be consolidated and any fractional New Common 

Shares and Existing Shares will be cancelled, such that immediately after closing, 

the Purchaser will be the sole shareholder of Swarmio Inc.    

(c) Closing Date: The parties shall cooperate and use commercially reasonable 

efforts to effect the closing on or before September 15, 2023, or such later date 

and time as the parties may agree to in writing.  

(d) Transfer of Excluded Assets, Contracts and Liabilities: All of the Excluded 

Assets, and Excluded Liabilities will be transferred to and assumed by 

ResidualCo. All Claims attaching to the Excluded Liabilities will continue to exist 

as against ResidualCo and the Purchase Price and the Excluded Assets, if any, 

will be available to satisfy such Claims. 

(e) Purchase Price: In consideration for the New Common Shares and the Retained 

Assets, the Purchaser will release Swarmio Inc. from all amounts outstanding and 

obligations payable to the Purchaser under the DIP Term Sheet, together with any 

undrawn amounts for a total of $1,500,000, plus all accrued and unpaid interest 

therein up to the closing date, plus any associated fees and expenses, plus the 

Assumed Liabilities;  
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(f) Approval and Vesting Order: the obligations of the parties to close the 

Transaction is subject to the granting of the Approval and Vesting Order and the 

Releases.  

18. The Applicants seek this Court’s approval of the Purchase Agreement and the 

Transaction. 

19. In addition to seeking approval of the Purchase Agreement and the Transaction through 

the Approval and Vesting Order, the Applicants are seeking the approval of other relief critical to 

the completion of the Transaction and the orderly and efficient conclusion of these CCAA 

proceedings.  

Adding ResidualCo as an Applicant  

20. In order to consummate the proposed Transaction, the Applicants seek to add ResidualCo 

as an Applicant in these CCAA Proceedings, and remove Swarmio Inc. and Swarmio Media Inc. 

as applicants following closing of the Transaction.  

Reverse Vesting to ResidualCo 

21. The Transaction is contingent upon a pre-closing reorganization (the “Pre-Closing 

Reorganization”), whereby:  

(a) the Excluded Assets and Excluded Liabilities shall be transferred to, and vested 

in, ResidualCo pursuant to the Approval and Vesting Order; 

(b) Neither ResidualCo or the Swarmio Parent shall be allowed to use the Swarmio 

name or retain any goodwill in that name and shall change its name prior to 

Closing. 
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22. The OpCo Bid requires a reverse vesting order. The purpose of this structure, as further 

described below, is to ensure an efficient operational transition of the Swarmio Group’s assets 

and business, including tax losses, and key customer contracts in the Philippines, Malaysia, 

Tunisia, UAE, and Sri Lanka (and governed by the laws of those countries).  

23. As further described in the Affidavit of Vijai Karthigesu filed in connection with this 

motion, the Company’s contractual arrangements with global telecommunications companies are 

critical to the business. If any of these customer relationships are interrupted by the proposed 

transactions, it would be destructive to the value of the Company as a going concern and render 

the proposed transactions unacceptable to any potential purchaser, including the Purchaser.  

24. Given the Company’s liquidity constraints, there are no resources available for a lengthy 

process which might have allowed the Company to secure consents for assigning its various 

material contracts. And the enforcement of an assignment order may require commencement of 

recognition proceedings in multiple foreign jurisdictions, as these key contracts are governed by 

foreign laws, typically in the Middle East, Asia and North African regions.  

25. In addition, as at March 31, 2022, Swarmio OpCo had over $12.6 million in tax losses, 

which is intended to be preserved through the Transaction.   

26. A reverse vesting order facilitates the seamless continuity of the Applicants’ business 

operations, by preserving the Company’s structure of operations, maintaining the current key 

contracts, and preserving the economic activity and customer supply arrangements without 

interruption.  In addition, a number of key individuals associated with the business will remain 

with the Company following closing of the proposed Transaction.  
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Releases  

27. The Releases are a requirement of the Transaction, as set out at article 6.2 of the Purchase 

Agreement. The Monitor, the Monitor’s counsel, and the Company’s counsel have made 

significant contributions to the CCAA proceedings.  

28. During the CCAA proceeding, certain of the directors and officers of the Company only 

received one third of their typical salary to support the Company’s cash flows with the available 

DIP Financing. They have maintained customer relationships during the CCAA process to 

ensure that key partnerships remained aligned with the Swarmio Group following completion of 

the sale process.  

29. Certain of the directors and officers also entered into stay agreements with the Company 

(the “Stay Agreements”). The Stay Agreements recognized the directors’ critical role in 

ensuring the Company continues to operate in the ordinary course without interruption, and did 

not provide for any additional compensation to the directors for their work during the CCAA 

proceedings. It is a requirement of the Stay Agreements that the Applicants seek the Releases 

from this Court.   

30. Given the specialized nature of the Company’s business, a management team focused on 

the go-forward business is necessary for the Purchaser to receive the value for which they have 

bargained. The Releases minimize the distraction of legal claims arising out of the legacy 

business and permit the management team to focus on the go-forward transition of Swarmio 

OpCo.  
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31. The purpose of the Releases is to achieve finality for the Released Parties and the 

conclusion of the CCAA proceeding in the most efficient manner possible in the circumstances.  

Enhanced Monitor’s Powers  

32. ResidualCo will not have an operating business or a board of directors. It will need a 

decision maker to oversee the entity while it carries out its purpose, which is to stand in the place 

of Swarmio Inc.  

33. The Monitor has the experience necessary to oversee ResidualCo while achieving an 

expeditious path forward to the conclusion of these CCAA proceedings. As such, it is 

appropriate to expand the powers of the Monitor over ResidualCo in order to complete the 

administration of these proceedings. 

Sealing Order  

34. In order to protect the Applicants’ ability to negotiate with other parties in the event that 

the Transaction does not close as intended, the Applicants are requesting that the confidential 

appendices to the Monitor’s Second Report, to be filed, be sealed pending the closing of the 

Transaction.   

Approval of Monitor’s Fees and Activities    

35. The Company requests the approval of the fees and activities of the Monitor, and the fees 

of the Monitor’s counsel, as set out in the Monitor’s Second Report and the fee affidavits 

appended thereto.  
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Stay Extension, Termination of CCAA Proceedings, Monitor’s Discharge  

36. The Current Stay Period expires on September 1, 2023. The Applicants request an 

extension of the stay up to the termination of the CCAA proceedings, which shall be effective 

upon the filing of the Termination and Discharge Certificate. The Applicants have acted and 

continue to act in good faith and with due diligence in furtherance of these proceedings.  

37. Subject to this Court’s approval of the proposed Transaction, the Company is seeking an 

order terminating these CCAA proceedings and discharging the Monitor upon the filing of the 

Termination and Discharge Certificate. Upon termination, the Company seeks to terminate all 

court-ordered priority charges, including the DIP Lender’s Charge, the Directors’ Charge and the 

Administration Charge. 

38. Following closing of the proposed Transaction, the objectives of these CCAA 

proceedings will have been accomplished.  

39. The Monitor is supportive of the relief sought herein.  

General  

40. The provisions of the CCAA, including section 11, 11.02, 11.2, 11.52, 36 and the 

statutory, inherent and equitable jurisdiction of this Court; 

41. Rules 1.04, 2.03, 3.02, 16, 37 and 39 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 

194, as amended, and section 106 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

and 

42. Such further and other grounds as the lawyers may advise0.. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

Motion: 0. 

(a)  the Affidavit of Vijai Karthigesu sworn August 15, 2023;  

(b) the Second Report of the Monitor and the appendices; and  

(c) Such further and other evidence as the lawyers may advise and this Honourable 

Court may permit. 
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AFFIDAVIT OF VIJAI KARTHIGESU 

(Sworn August 15, 2023) 

I, VIJAI KARTHIGESU, of the town of Ajax, in the Regional Municipality of Durham, 

in the Province of Ontario, MAKE OATH AND SAY AS FOLLOWS:  

PART I - INTRODUCTION  

 I am the Chief Executive Officer of the applicant, Swarmio Media Holdings Inc. 

(“Swarmio Parent”) as well as a member of Swarmio Parent’s board of directors (the “Board”). 

I am also the Chief Executive Officer and a member of the Board of Swarmio Parent’s wholly-

owned subsidiary applicants, Swarmio Inc. (“Swarmio OpCo”), and Swarmio Media Inc. 

(“Swarmio Media”, and together with Swarmio OpCo and Swarmio Parent, the “Swarmio 

Group”, the “Company” or the “Applicants”).  

 I have personal knowledge of the matters to which I depose in this affidavit, except where 

I have obtained information from others.  Where I have obtained information from others, I have 

stated the source of my information and, in all such cases, believe such information to be true.  

All references to currency in this Affidavit are references to Canadian dollars, unless otherwise 

indicated.  

 This affidavit is sworn in support of the Applicants’ motion pursuant to the Companies’ 

Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”), for the following 

orders: 

(a) an order (“Approval and Vesting Order”), substantially in the form of the draft 

order at Tab “3” to the Motion Record, among other things:  
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(i) approving the share purchase agreement (“Purchase Agreement”) 

entered into between Swarmio Inc. (in such capacity, the “Vendor”) and 

Triaxcess Limited (the “Purchaser”), and the transaction contemplated 

thereby (the “Transaction”); 

(ii) authorizing and directing the Applicants to perform their obligations under 

the Purchase Agreement and to take such additional steps and execute 

such additional documents as may be necessary or desirable for the 

completion of the Transaction;  

(iii) transferring and vesting all of the Applicants’ right, title, and interest in 

and to the Excluded Assets, Excluded Contracts, and Excluded Liabilities 

(as defined in the Purchase Agreement) to and in a newly incorporated 

entity, 15280362 Canada Inc.  (“ResidualCo”);  

(iv) adding ResidualCo as an Applicant to this CCAA proceeding in order to 

effect the Transaction;  

(v) vesting in the Purchaser or its nominee all of the right, title and interest in 

and to the New Common Shares (as defined in the Purchase Agreement) 

free and clear of all Encumbrances, other than Permitted Encumbrances 

(as defined in the Purchase Agreement), upon the filing of a certificate by 

the Monitor substantially in the form attached Schedule “A” to the draft 

Approval and Vesting Order (the “Monitor’s Certificate”); 

(vi) granting certain enhanced powers to the Monitor in respect of ResidualCo; 
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(vii) sealing the confidential appendices to the Monitor’s Second Report; and  

(b) an order (the “Termination Order”), substantially in the form of the draft order 

at Tab “4” to the Motion Record, among other things:   

(i) approving the releases (“Releases”) provided for in the Purchase 

Agreement in favour of the officers and directors of the Company, its 

advisors, the Monitor and the Monitor’s counsel (“Released Parties”);  

(ii) approving the fees and activities of the Monitor, and the fees of the 

Monitor’s counsel, as set out in the Monitor’s Second Report; and  

(iii) terminating these CCAA proceedings and discharging the Monitor upon 

completion of the proposed transactions and filing of a termination and 

discharge certificate (the “Termination and Discharge Certificate”); and 

(iv) extending the stay of proceedings up to the filing of the Termination and 

Discharge Certificate. 

PART II - BACKGROUND TO CCAA PROCEEDINGS 

 I swore my first Affidavit in this proceeding on June 20th, 2023 (the “First Karthigesu 

Affidavit”), in support of the Initial Order. The detailed background giving rise to these 

proceedings is set out in the First Karthigesu Affidavit. Attached as Exhibit “A” hereto is a copy 

of the First Karthigesu Affidavit, without exhibits. 

 This Affidavit should be read in conjunction with the First Karthigesu Affidavit.  
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 The Swarmio Group is an early stage, pre-revenue technology and media company 

focused on the gaming sector. The Company is insolvent and unable to raise the capital 

necessary to fund its development. Prior to the initial application in these proceedings, the 

Company had exhausted its liquidity and had not made payroll.  

 On June 21, 2023, Madam Justice Steele granted the Initial Order which, among other 

things: 

(a) granted a stay of proceedings in favour of the Company up to and including July 

1, 2023; 

(b) appointed Grant Thornton Limited as the monitor of the Company (in such 

capacity, the “Monitor”);  

(c) granted an administration charge to secure the professional fees and 

disbursements of the Applicants’ counsel, the Monitor and its counsel up to a 

maximum amount of $100,000 (the “Administration Charge”);  

(d) granted a charge in favour of the current directors and officers of the Company in 

the amount of $100,000 (the “Directors’ Charge”); and 

(e) approved a DIP Term Sheet dated June 20, 2023 (“DIP Term Sheet”) between 

the Company and Triaxcess Ltd. (the “DIP Lender”) which provided for interim 

financing (the “DIP Financing”) to fund the Company’s operations during the 

initial 10-day stay of proceedings, with a maximum borrowing limit thereunder of 

up to $135,000 until further order of the Court.  
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 Following the Applicants’ comeback hearing on June 30, 2023, Justice Koehnen granted 

two orders: 

(a) an amended and restated initial order (the “Amended and Restated Initial 

Order”), among other things: 

(i) increasing the borrowing limit under the DIP Term Sheet, together with a 

corresponding increase to the Court-ordered DIP Lender’s Charge granted 

in favour of the DIP Lender, to a maximum principal amount of 

$1,500,000 (from $135,000);  

(ii) increasing the Administration Charge (as defined in the Initial Order) from 

$100,000 to $300,000; and  

(i) extending the stay of proceedings up to and including September 1, 2023 

(the “Current Stay Period”); and  

(b) an Order (the “SISP Order”), among other things, approving a sale and 

investment solicitation process (the “SISP”) in respect of the Applicants’ business 

and assets. 

 A copy of the ARIO and the SISP Order are attached hereto as Exhibits “B” and “C”, 

respectively.  

PART III - UPDATE SINCE COMEBACK HEARING  

 Since the ARIO and the SISP Order were granted, the Applicants have worked closely 

with the Monitor and their advisors to implement the SISP in accordance with its terms, 
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including responding to information requests and assisting with the preparation of the data room.  

The Court-approved SISP is now complete.  

 The Company has also continued to operate in the ordinary course and liaise with its 

various stakeholders including trade creditors, customers, employees and other interested parties. 

 The Monitor’s Second Report to be filed in connection with this motion will provide a 

more fulsome update on the implementation of the SISP following the issuance of the SISP 

Order. Below is a high level summary of the results of the SISP, which should be read in 

conjunction with the Monitor’s Second Report. All terms capitalized but not defined below are 

as defined in the SISP. 

A. Results of Sale Process  

 The Company assisted the Monitor to prepare the list of 25 interested parties. On July 5, 

2023, in accordance with the SISP timelines, the Monitor sent a solicitation letter (the “Teaser 

Letter”) to a list of Known Potential Bidders, including the 25 interested parties provided by the 

Company.  The list of Known Potential Bidders included, among other parties, venture capital 

firms, private equity firms, information technology firms and telecommunications companies 

located across the globe. The Teaser Letter was sent to an additional 15 parties after the July 5, 

2023 milestone in the SISP.  

 Overall, a total of 81 Known Potential Bidders received the initial SISP package, 

including the Teaser Letter and the NDA.  

 The Data Room went live on July 12, 2023.  Throughout the SISP, a total of six (6) 

Known Potential Bidders signed the NDA to become Phase 1 Bidders and who were then 
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provided access to the Data Room. These Phase 1 Bidders received the confidential information 

memorandum (the “CIM”) prepared by the Monitor, which summarized the opportunity.  

 Following the Phase 1 Bid Deadline on July 25, 2023, at 5:00 pm EST, the Monitor 

received the following two Phase 1 Bids: 

(a) one bid was from the DIP Lender for the assets and operations of Swarmio OpCo 

and Swarmio Media (the “OpCo Bid”), and  

(b) one for the public, parent shell company, Swarmio Parent (the “PubCo Bid”).   

 The OpCo Bid and the PubCo Bid were the only two Phase 1 Bids received by the 

Monitor in the SISP. The OpCo Bid was the only bid received for the assets and operations of 

Swarmio OpCo and Swarmio Media in the SISP. The PubCo Bid was the only bid received for 

Swarmio Parent.  

 Pursuant to the SISP Order, the Monitor, in consultation with the Company, dispensed 

with Phase 2 of the SISP and designated the OpCo Bid as a Successful Bid.   

 The Monitor and its advisors assessed the PubCo Bid and have determined that the 

consideration provided for in the PubCo Bid was not feasible in the circumstances.    

B. Purchase Agreement and Proposed Transaction  

 On July 25, 2023, the Monitor received the OpCo Bid, which was a bid for the assets and 

operations of Swarmio OpCo and Swarmio Media. The OpCo Bid was submitted by the DIP 

Lender by way of a credit bid of the DIP Facility. A copy of the Purchase Agreement, redacted to 

remove names of individuals included in the schedules, is attached as Exhibit “D”.  
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 The proposed Transaction provides for the following consideration:  

(a) the release of the Swarmio Group from all amounts outstanding and obligations 

payable to the DIP Lender pursuant to the DIP Facility (including all accrued and 

unpaid interest and related fees/costs); 

(b) the payment to the Monitor of any unused portion of the DIP Facility; 

(c) the assumed liabilities, including, but not limited to, any amounts owing under the 

Administration Charge, liabilities to terminated employees and wage arrears for 

continuing employees (approximately $1.1 million), certain critical vendor 

payments, and certain secured and unsecured promissory notes in the total amount 

of approximately $2.2 million. 

 The OpCo Bid is further detailed in the Monitor’s Second Report. A high-level summary 

of the key terms and conditions of the Purchase Agreement are as follows (all capitalized terms 

not otherwise defined herein shall have the meaning given to them in the Purchase Agreement): 

(a) Issuance of New Shares: Swarmio Inc. will issue, assign and transfer a certain 

number of new common shares of Swarmio Inc. (the “New Common Shares”) to 

the Purchaser, free and clear of Encumbrances (other than Permitted 

Encumbrances), in exchange for the Purchase Price (as defined below); 

(b) Share Consolidation & Cancellation: the New Common Shares and the Existing 

Shares of Swarmio Inc. will be consolidated and any fractional New Common 

Shares and Existing Shares will be cancelled, such that immediately after closing, 

the Purchaser will be the sole shareholder Swarmio Inc.   
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(c) Closing Date: The parties shall cooperate and use commercially reasonable 

efforts to effect the closing on or before September 15, 2023, or such later date 

and time as the parties may agree to in writing.  

(d) Transfer of Excluded Assets, Contracts and Liabilities: All of the Excluded 

Assets, and Excluded Liabilities will be transferred to and assumed by 

ResidualCo. All Claims attaching to the Excluded Liabilities will continue to exist 

as against ResidualCo and the Purchase Price and the Excluded Assets, if any, 

will be available to satisfy such Claims. 

(e) Purchase Price: In consideration for the New Common Shares and the Retained 

Assets, the Purchaser will release Swarmio Inc. from all amounts outstanding and 

obligations payable to the Purchaser under the DIP Term Sheet, together with any 

undrawn amounts for a total of $1,500,000, plus all accrued and unpaid interest 

therein up to the closing date, plus any associated fees and expenses, plus the 

Assumed Liabilities;  

(f) Approval and Vesting Order: the obligations of the parties to close the 

Transaction is subject to the granting of the Approval and Vesting Order and the 

Releases.  

PART IV - RELIEF SOUGHT  

A. Approval of the Purchase Agreement and Transaction   

 The Applicants seek this Court’s approval of the Purchase Agreement and the 

Transaction.   
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 In addition to seeking approval of the Purchase Agreement and the Transaction through 

the Approval and Vesting Order, the Applicants are seeking the approval of other relief critical to 

the completion of the Transaction and the orderly and efficient conclusion of these CCAA 

proceedings, including, among other things: 

(a) adding ResidualCo as an Applicant in these CCAA proceedings; 

(b) vesting all of the Excluded Assets, Excluded Contracts, and Excluded Liabilities 

in ResidualCo, and discharging all Encumbrances (other than the Permitted 

Encumbrances) against the New Common Shares and the Retained Assets; 

(c) granting the Releases; and 

(d) granting certain enhanced powers to the Monitor in respect of ResidualCo. 

 As described below, the foregoing relief is necessary to effect the proposed Transaction 

and in certain cases, are a condition to the Purchase Agreement. 

a. Adding ResidualCo as an Applicant  

 In order to consummate the proposed Transaction, the Applicants seek to add ResidualCo 

as an Applicant in these CCAA Proceedings, and remove Swarmio Inc. and Swarmio Media Inc. 

as applicants following closing of the Transaction.  

 ResidualCo is a corporation that has been incorporated under the federal laws of Canada. 

Immediately after the Excluded Assets and Excluded Liabilities are transferred to ResidualCo. 

 I understand that the Monitor supports this relief.  
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b. Reverse Vesting to ResidualCo 

 The Transaction is contingent upon a pre-closing reorganization (the “Pre-Closing 

Reorganization”), whereby:  

(a) the Excluded Assets and Excluded Liabilities shall be transferred to, and vested 

in, ResidualCo pursuant to the Approval and Vesting Order; 

(b) Neither ResidualCo or the Swarmio Parent shall be allowed to use the Swarmio 

name or retain any goodwill in that name and shall change its name prior to 

Closing. 

 The OpCo Bid requires a reverse vesting order. The purpose of this structure, as further 

described below, is to ensure an efficient operational transition of the Swarmio Group’s assets 

and business, including tax losses, and key customer contracts in the Philippines, Malaysia, 

Tunisia, UAE, and Sri Lanka (and governed by the laws of those countries).  

 The Company is a counterparty to a number of material contracts with large, global 

telecommunications companies. The maintenance of these key contracts is critical to the ongoing 

business operations, many of which are governed by the laws of foreign jurisdictions. For 

example, the Company is party to a contract with Telekom Malaysia Berhad and Globe Telecom, 

Inc. (the “E-Sports Contract”). Telekom Malaysia Berhad is a Malaysia-based 

telecommunications company that licenses and distributes Swarmio Group’s technology as the 

gaming platform for its subscribers. Globe Telecom, Inc. is a Philippines-based licensed 

telecommunications operator that provides the same service to its own customers out of the 

Philippines. The terms of the E-Sports Contract prohibit assignment without the prior consent of 
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the other counterparties.  The Company has a number of other contractual arrangements that 

contain substantially similar terms.   

 The Company’s contractual arrangements with global telecommunications companies are 

critical to the business. If any of these customer relationships are interrupted by the proposed 

transactions, it would be destructive to the value of the Company as a going concern and render 

the proposed transactions unacceptable to any potential purchaser, including the OpCo 

Purchaser. Given the Company’s liquidity constraints, there are no resources available for a 

lengthy process which might have allowed the Company to secure consents for assigning its 

various material contracts. And the enforcement of an assignment order may require 

commencement of recognition proceedings in multiple foreign jurisdictions, as these key 

contracts are governed by foreign laws, typically in the Middle East, Asia and North African 

regions.  

 In addition, as at March 31, 2022, Swarmio OpCo had over $12.6 million in tax losses, 

which is intended to be preserved through the Transaction.   

 For the foregoing reasons, the OpCo Purchaser has sought a “reverse vesting” structure in 

respect of the Transaction.  

 A reverse vesting order facilitates the seamless continuity of the Applicants’ business 

operations, by preserving the Company’s structure of operations, maintaining the current key 

contracts, and preserving the economic activity and customer supply arrangements without 

interruption.  In addition, a number of key individuals associated with the business will remain 

with the Company following closing of the proposed Transaction.  
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 At present, the Company employs approximately 9 people. It is anticipated that all of 

these jobs will be preserved following the closing of the Transaction.  

 The implementation of the Transaction will minimize professional fees. It will also 

reduce costs of seeking the consent for assignment of material contracts and avoid the need for 

any recognition proceedings where an assignment order is required. In addition, ResidualCo will 

not undertake any business and will file an assignment in bankruptcy at the appropriate time.   

 I have been advised by the Monitor that it supports the approval of the Transaction.  I 

believe the Purchase Agreement and the proposed Transaction represent the best possible 

outcome for the Applicants, and will permit the Applicants to emerge from CCAA protection as 

a successful, going-concern business.  

 I understand that the Monitor, in its Second Report, will provide its view on (i) the SISP 

and the commercial reasonableness of the process leading up to the proposed Transaction, (ii) the 

necessity of the reverse vesting structure, and (iii) the Transaction and the consideration provided 

for in the Purchase Agreement. 

c. Releases 

 The Company seeks the approval of the Releases in favour of the Released Parties.  

 The Releases are a requirement of the Transaction, as set out at article 6.2 of the Purchase 

Agreement. The Monitor, the Monitor’s counsel, and the Company’s counsel have made 

significant contributions to the CCAA proceedings.  

 During the CCAA proceeding, certain of the directors and officers of the Company only 

received one third of their typical salary to support the Company’s cash flows with the available 
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DIP Financing. They have maintained customer relationships during the CCAA process to 

ensure that key partnerships remained aligned with the Swarmio Group following completion of 

the sale process. Certain of the directors and officers also entered into stay agreements with the 

Company (the “Stay Agreements”). The Stay Agreements recognized the directors’ critical role 

in ensuring the Company continues to operate in the ordinary course without interruption, and 

did not provide for any additional compensation to the directors for their work during the CCAA 

proceedings. It is a requirement of the Stay Agreements that the Applicants seek the Releases 

from this Court.  Attached hereto as Exhibit “E” is a copy of each of the Stay Agreements.  

 Given the specialized nature of the Company’s business, a management team focused on 

the go-forward business is necessary for the OpCo Purchaser to receive the value for which they 

have bargained. The Releases minimize the distraction of legal claims arising out of the legacy 

business and permit the management team to focus on the go-forward transition of Swarmio 

OpCo. 

 The purpose of the Releases is to achieve finality for the Released Parties and the 

conclusion of the CCAA proceeding in the most efficient manner possible in the circumstances. I 

am advised that the Monitor supports the Releases. I am advised by counsel for the Applicants 

and believe that the terms of the Releases being proposed follow the limitations imposed by the 

CCAA, and would not extend to any claims against directors and officers based on allegations of 

misrepresentations made by directors to creditors, or of wrongful and oppressive conduct by 

directors. 
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d. Enhanced Monitor’s Powers  

 ResidualCo will not have an operating business or a board of directors. It will need a 

decision maker to oversee the entity while it carries out its purpose, which is to stand in the place 

of Swarmio Inc. 

 The Monitor has the experience necessary to oversee ResidualCo while achieving an 

expeditious path forward to the conclusion of these CCAA proceedings. As such, it is 

appropriate to expand the powers of the Monitor over ResidualCo in order to complete the 

administration of these proceedings. 

B. Sealing Order 

 The Monitor’s second report includes a number of confidential appendices, including the 

CIM, the SISP Summary and the unredacted Purchase Agreement 1. In order to protect the 

Applicants’ ability to negotiate with other parties in the event that the Transaction does not close 

as intended, the Applicants are requesting that the confidential appendices to the Monitor’s 

Second Report, to be filed, be sealed pending the closing of the Transaction. 

C. Approval of Monitor’s Fees and Activities  

 The Company requests the approval of the fees and activities of the Monitor, and the fees 

of the Monitor’s counsel, as set out in the Monitor’s Second Report and the fee affidavits 

appended thereto.  

                                                 
1 The unredacted Purchase Agreement discloses names of certain individuals, including employees and/or 

contractors which the Applicants wish to keep confidential. 
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D. Stay Extension, Termination of CCAA Proceedings and Monitor’s Discharge  

 The Current Stay Period expires on September 1, 2023. The Applicants request an 

extension of the stay up to the termination of the CCAA proceedings, which shall be effective 

upon the filing of the Termination and Discharge Certificate. The Applicants have acted and 

continue to act in good faith and with due diligence in furtherance of these proceedings.  

 I understand that the Monitor supports, and no creditor will be prejudiced by, the 

requested extension of the stay. 

 Subject to this Court’s approval of the proposed Transaction, the Company is seeking an 

order terminating these CCAA proceedings and discharging the Monitor upon the filing of the 

Termination and Discharge Certificate. Upon termination, the Company seeks to terminate all 

court-ordered priority charges, including the DIP Lender’s Charge, the Directors’ Charge and the 

Administration Charge. 

 Following closing of the proposed transactions, the objectives of these CCAA 

proceedings will have been accomplished.  

 I understand that the Monitor supports this relief. 

PART V - CONCLUSION 

 I swear this affidavit in support of the orders sought and appended at Tabs 3 and 4 of the 

Applicants’ motion record, and for no other purpose. 
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SWORN by Vijai Karthigesu, of the City of 

Ajax, in the Regional Municipality of 

Durham, before me at the City of Mississauga, 

in the Province of Ontario, on August 15, 

2023 in accordance with O. Reg. 431/20, 

Administering Oath or Declaration Remotely. 
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AFFIDAVIT OF VIJAI KARTHIGESU 
(Sworn June 20, 2023) 

 

I, VIJAI KARTHIGESU, of the town of Ajax, in the Regional Municipality of Durham,  

in the Province of Ontario, MAKE OATH AND SAY AS FOLLOWS:  

PART I - INTRODUCTION  

1. I am the Chief Executive Officer of the applicant, Swarmio Media Holdings Inc. 

Swarmio Parent as well as a member of board of directors Board . 

I am also the Chief Executive Officer and a member of the Board of wholly-

owned subsidiary applicants, Swarmio Inc. Swarmio OpCo , and Swarmio Media Inc. 

Swarmio Media and together with Swarmio OpCo and Swarmio Parent, Swarmio 

Group , the Company  Applicants .  

2. I have personal knowledge of the matters to which I depose in this affidavit, except where 

I have obtained information from others.  Where I have obtained information from others, I have 

stated the source of my information and, in all such cases, believe such information to be true.  

All references to currency in this Affidavit are references to Canadian dollars, unless otherwise 

indicated.  

PART II - OVERVIEW 

3. This affidavit is sworn in support of  

substantially in the form at Tab 3 of the Application Record Initial Order pursuant to the 

, R.S.C. 1985, c. C- CCAA for 

the following relief (among other things):  
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(a) declaring that the Applicants are companies to which the CCAA applies; 

(b) granting a stay of proceedings in favour of the Company up to and including July 

1st, 2023 Initial Stay Period  

(c) appointing Grant Thornton Limited GT  as the monitor of the Company (the 

Proposed Monitor Monitor  

(d) granting an administration charge to secure the professional fees and 

disbursements of the Appli up to a 

maximum amount of $1 Administration Charge ;  

(e) granting a charge in favour of the current directors and officers of the Company in 

 

(f) approving interim financing in the amount of $135,000 DIP Financing

under the terms of the DIP Term Sheet (as defined below) between the Company 

the Initial Stay Period; and  

(g) authorizing Swarmio Parent to incur no further expenses in relation to the 

Securities Filings (as defined in the Initial Order) and declaring that none of the 

directors, officers, employees, advisors and other representatives of the 

Applicants, or the Monitor (and its directors, officers, partners, advisors, 

employees and representatives) shall have any personal liability for any failure by 

the Company to make Securities Filings.  

4. If the Initial Order is granted, the Applicants intend to return to Court no later than June 
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30, 2023 Comeback Hearing seek Amended and Restated Initial 

Order uld, among other things:  

(a) SISP  

(b) increase the borrowing amount under the DIP Term Sheet and a corresponding 

 

(c) extend the Initial Stay Period for the duration of the SISP; and  

(d) increase the Administration Charge;  

5. For the reasons set out in this affidavit, I do verily believe that the Applicants are 

insolvent and are companies to which the CCAA applies.   

PART III - URGENT NEED FOR RELIEF 

6. The Swarmio Group is an early stage, pre-revenue technology and media company 

focused on the video gaming sector. The Company is insolvent and unable to raise the capital 

necessary to fund its development. It has exhausted its liquidity and has not made payroll.  It is in 

urgent need of relief under the CCAA.  

7. Before bringing this application under the CCAA, the Company pursued numerous 

strategic alternatives over the last year and a half with no success. The Company requires the 

breathing room afforded by the CCAA to obtain interim financing, and design and implement a 

sale process to identify a value-maximizing transaction for the going-concern sale of the 

business. The Company expects that the DIP Lender will bid in the sale process.  
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PART IV - THE APPLICANTS 

A. Corporate Structure 

8. organizational chart is set out below.   

 

a. Swarmio Media Holdings Inc. (Swarmio Parent) 

9. Swarmio Parent is the publicly-listed parent company of the Swarmio Group. Its shares 

CSE the  and on the 

OTC QB under the  and on the Frankfurt Stock Exchange under the symbol 

. It holds 100% of the equity of Swarmio Inc.  Swarmio Parent was previously known as 

1283332 B.C. Ltd. 

10. Swarmio Parent is a British Columbia corporation incorporated on January 11, 2021.  Its 

registered head office is located at 1430-800 West Pender Street, Vancouver, British Columbia 

and its records office is located at 321 Water Street, Suite 501 Vancouver, British Columbia. 

is located primarily in the Greater 
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Toronto Area in Ontario. Its other employees, such as developers and software engineers, operate 

out of leased premises in Nova Scotia.  

11. Attached as Exhibit A  is a copy of the corporate profile report for Swarmio Parent. 

b. Swarmio Inc. (Swarmio OpCo) 

12. Swarmio OpCo is a wholly owned subsidiary of Swarmio Parent. It is the operating entity 

of the Swarmio Group and is a federal corporation under the Canada Business Corporations Act.  

13. Swarmio OpC  previous legal name was UBIQUE Networks Inc. . The name change 

 occurred on September 25, 2014. Its head office is located at 1809 Barrington 

Street, Suite 505, Halifax, Nova Scotia.1  

14. Swarmio OpCo employs the majority of the owns the 

 Employees are located in 

Ontario and Nova Scotia.  

15. Attached as Exhibit B  is a copy of the corporate profile report for Swarmio OpCo. 

c. Swarmio Media Inc. (Swarmio Media) 

16. Swarmio Media is a federal corporation incorporated on May 5, 2020.  Its registered head 

office is located at 102-295 George Street, Sydney, Nova Scotia.  

17. Swarmio Media is the signatory to a majority 

its key suppliers and partners.   

18. Attached as Exhibit C  is a copy of the corporate profile report for Swarmio Media. 
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d. Non-CCAA applicants  

19. The following entities in the Compan s corporate structure are not applicants in this 

Non-CCAA applicants . They do not have material 

operations, assets, or liabilities:  

(i) Battlehive USA, Inc.  

(ii) Battlehive, Inc. 

(iii) Swarmio Media of Bahrain W.L.L2  

(iv) Swarmio Tunisia 

(v) Swarmio Media Singapore PTE Ltd.  

B. The Business and Operations 

20. I co-founded the Company in 2015 as part of a research project affiliated with the 

University of Ottawa. During the initial two years of operations, with funding from 

governmental and non-governmental institutions, the Company developed software and 

technology for  

21. Latency  refers to the amount of time it takes for data to travel from its source to its 

destination within a computer network or system. It is commonly used to measure the delay or 

lag experienced in various types of communication, such as network connections, internet 

browsing and online video gaming.  Lower latency means faster transmission time. Low latency 

is particularly important for games, especially online gaming or games such as Call 

of Duty, League of Legends, and sports games such as FIFA. Games need faster data 

                                                                                                                                                             
1  
2 This entity employs 3 individuals internationally and has employee obligations of approximately $19,000. 
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transmission across a network to properly function and maximize the gaming experience. Edge 

computing  is a sector of network technology that facilitates low latency data transmission 

is therefore an attractive solution for 

gaming.  

22. In 2020, at the onset of the Covid-19 pandemic, telecommunications companies 

experienced a steep increase in network usage because of, among other things, increased demand 

their users. At this time, Swarmio Group focused its efforts on developing technological 

solutions for telecommunication companies to offer a gaming platform to its users and share in a 

$200-billion global industry.  

23. Typically, in North America, gamers create an account with a game publisher (e.g., 

Battle.Net, Steam, EA Sports, PlayStation Network) or have their credit card information stored 

on their Apple or Android device. They can then make in-game purchases  using their credit 

card. These in-game purchases  generally  by allowing a user to 

purchase items, improvements or other enhancements.  

24. Outside of North America  especially in parts of the Middle East, Africa, Asia and Latin 

American regions  gamers do not have the same access to credit cards as North American 

gamers. But they overwhelmingly have cell phones with large telecommunication companies. 

Swarmio Group

to make in-game purchases. It is also the solution for telecommunication companies to insert 

themselves into the gaming value chain.  

25. will allow users, without credit cards, to make 
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in-game purchases through their existing account with their telecommunication provider. The 

telecommunication provider contracts with Swarmio Group, directly or through its partners, to 

develop a platform that connects their users with game publishers and facilitates gaming and in 

game purchases. The Company and telecommunication operators will then earn a portion of the 

revenue generated from ga through revenue sharing agreements.   

26. The following is a summary of primary product offerings: 

(a) Swarmio Hive for Telecommunications Operators:  Swarmio Hive is a software-

as-a-service (SaaS) solution for telecommunications operators. It provides a turn-

key platform that permits telecommunications operators to penetrate the gaming 

market and monetize the use of gaming platforms by their own customers. Under 

this service, the Company delivers the platform to the telecommunications 

operator, and has a revenue sharing agreement with the telecommunications 

operator.  

(b)  Swarmio Matrix for Game Developers and Publishers: Swarmio Matrix is an 

edge computing platform that is meant to provide an enhanced gaming experience 

to gamers through technology that minimizes network lag or latency. The 

Company partners with telecommunications operators, global data centers and co-

location providers to deploy Swarmio Matrix. These partners provide access to 

their servers and network, which operates to enhance the quality of experience for 

gamers using the network. The partner is compensated either based on the 

utilization of their physical infrastructure, or shares in the revenue it generates 

from the physical infrastructure. 
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(c) Swarmio Pay for Game Publishers and Game Content Distributors: Swarmio Pay is 

an alternate payment aggregation service that combines regional telecommunications 

DCB (Direct Carrier Billing) and electronic wallet payments solutions. Swarmio Pay 

provides a seamless and convenient payment experience by integrating various 

payment methods into a single platform. Swarmio Pay enables game publishers and 

content distributors to reach and monetize the gamers in regions where the credit card 

penetration is very low such as South Asia, North Africa and Latin America. 

Swarmio Pay charges a transaction fee for every transaction.  

27. The business subscribes to software and technology infrastructure from large technology 

companies such as Amazon AWS and Google. This technology infrastructure is critical to our 

operations. These providers require a credit card on file to pay monthly subscription fees. In the 

ordinary course, since the Company did not have a corporate credit card, my credit card is saved 

on file with Amazon and Google. Amazon and Google bill my credit card and the Company 

Disbursement Procedures The Company intends to continue 

to operate in the ordinary course including the Disbursement Procedures, with the oversight of 

the Proposed Monitor.  

28. As further described below, the Company has significant contracts with 

telecommunication companies in Malaysia, Sri Lanka, Philippines, the United Arab Emirates, 

and Tunisia. 

C. Employees 

29. Prior to this filing, the Company had 22 full-time employees located in Canada. The 

Company also contracts with approximately 50 independent consultants to perform a wide-range 

of functions and services, including software development and project management.  Most of the 
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30. Employees are paid bi-weekly in arrears.  The Company is currently behind on its payroll 

obligations and owes approximately $1,099,097 to its Canadian employees as of June 10, 2023. 

-CCAA Applicants, Swarmio Media of Bahrain W.L.L, has 4 

employees and employee obligations of approximately $19,000.  

31. The Company does not have any unionized employees. Nor does it sponsor or administer 

any registered or unregistered pension plans. The Company provides a standard group benefit 

plan to its employees that covers extended heath care, dental care, life insurance, and accidental 

death and dismemberment insurance. 

D. Key Customer Relationships 

32. The Company  telecommunication companies in the Middle 

East, North Africa Southeast Asia, and South Asia. The Company and its partners have 

established contractual relationships with several large telecommunication companies to develop, 

license and distribute technology as the gaming platform for their subscribers.   

33. These relationships are  intended business model. They provide 

a large global user-

has spent significant time and resources to develop customized solutions in order to foster these 

partnerships.     

34. key partnerships include some of the largest 

telecommunication providers in the world, including Etisalat by E& (UAE), Telekom Malaysia 

Berhad (Malaysia), Globe Telecom Inc. (Philippines) and Ooredoo (Tunisia).  
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PART V - FINANCIAL CIRCUMSTANCES AND CASH FLOW 

35. The Company has a fiscal year-end of March 31. Attached as Exhibit D  are the 

 audited consolidated financial statements for 2022 and 2021 and unaudited interim 

statements as at December 31, 2022 (th Financial Statements   

A. Assets 

36. As at December 31, 2022, the Company, on a consolidated basis, had assets totalling  

approximately $1.2 million, including $763,961 of current assets (cash and cash equivalents, 

accounts receivable, investment tax credit receivables, sales tax receivables, and prepaid 

expenses). The remaining assets, with a book value of approximately $448,240, are primarily 

a Patent registered in the United States and held by Swarmio OpCo.  

37. December 31, 

2022. 
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B. Liabilities   

38. As at December 31, 2022, the Company, on a consolidated basis, had liabilities totalling 

$5,575,000, which is set out below in the excerpt from the Financial Statements. Since December 

31, 2022, the Company has incurred at least $1.5 million in additional liabilities through secured 

and unsecured debt (described below) and trade payables. The total liabilities of the Company as 

at June 10, 2023 amount to approximately $10,266,328.  

 

PART VI - CREDITORS OF SWARMIO GROUP  

A. Government Claims 

39. I believe the Company currently has a contingent source deduction obligation based on 

payroll arrears in the amount of approximately $288,289.00.   

40. The Company has no outstanding HST obligations.   

B. Secured Creditors 

41. Below is a summary of the outstanding registrations against the Applicants under the 

personal property security legislation in Ontario, PPSA 

Registrations Attached as Exhibit E is a copy of a summary of the PPSA Registrations, 
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together with certified copies of same.  

Secured Party Debtor(s) Jurisdiction  

2184907 Ontario Inc. Swarmio Parent British Columbia  
Nova Scotia  
Ontario  

2873626 Ontario Ltd. Swarmio Parent British Columbia  
Nova Scotia 
Ontario  

2797254 Ontario Inc. Swarmio Parent British Columbia  
Nova Scotia 
Ontario  

Khan, MD Aseef Hannan Swarmio Parent British Columbia  
Nova Scotia 
Ontario  

Joseph, Colin Swarmio Parent British Columbia  
Nova Scotia 
Ontario  

Kolachalam, Arjun Swarmio Parent British Columbia  
Nova Scotia  
Ontario  

Business Development of Canada  UBIQUE Networks Inc., Swarmio 
Inc.  

Nova Scotia  

Royal Bank of Canada3 UBIQUE Networks Inc., Swarmio 
Inc. 

Ontario  

 

42.  

a. 2184907 Ontario Inc. 

43. Swarmio Parent is indebted to 218

$1,000,000 pursuant to a 218 Note Purchase Agreement

218 Promissory Note

218 Note Attached at Exhibit F is a copy of the 218 Note.  

                                                 
3 The registration in favour of Royal Bank of Canada is expired, and no monies are currently owing by the Company 

to Royal Bank of Canada.  
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44. As security for the obligations under the 218 Note, Swarmio Parent granted a security 

interest in all of its present and after-acquired personal property in favour of 218 pursuant to a 

security agreement dated as of March 10, 2023 218 Security . A copy of the 218 security 

agreement is attached as Exhibit G  

45. Neither of the other Applicants, Swarmio OpCo nor Swarmio Media, are borrowers or 

guarantors of the 218 Note.  Neither Swarmio OpCo nor Swarmio Media granted security in 

favour of 218.  

46. Pursuant to the 218 Note Purchase Agreement, the Company agreed to issue 5,000,000 

warrants in favour of 218 for the principal amount of $1,000,000.  

b. Business Development Bank of Canada (BDC)  

47. Swarmio OpCo (under its former name, UBIQUE Networks Inc.) is party to two loan 

agreements with the Business Development of Canada (BDC) BDC Loan 

Agreements : 

(a) a letter of offer dated April 5, 2017 in respect of a loan in the principal amount of 

$150,000, as amended by an amending letter dated October 13, 2017; and  

(b) a letter of offer dated November 9, 2017 in respect of a loan in the principal 

amount of $100,000, as amended by an amending agreement dated November 14, 

2017. 

48. As security for the obligations under the BDC Loan Agreements, pursuant to a General 

Security Agreement dated April 5, 2017, Swarmio OpCo granted a security interest in all of its 

present and after-acquired personal property except consumer goods. Pursuant to guarantee 
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agreements dated as of April 5, 2017 and November 10, 2017, respectively (together the 

Guarantees  personally guaranteed the obligations of Swarmio OpCo under the BDC Loan 

Agreements. Copies of the BDC Loan Agreements and the Guarantees are attached as Exhibit 

H  

49. The Company has been making monthly payments on account of principal and interest to 

BDC. The outstanding balance under the BDC Loan Agreements as of May 20, 2023 was 

$38,100. 

C. Subordinated Secured Creditors  

50. Swarmio Parent owes the following parties Subordinated Secured 

Creditors  an aggregate amount of $624,800, comprised of the following:   

a. Joseph Colin Krishandan 

51. Colin Joseph Krishandan Colin Joseph made a loan available to Swarmio Parent in 

the principal amount of $90,000 pursuant to a secured promissory note issued by Swarmio Parent 

in favour of Colin Joseph, as extended by an extension agreement dated December 30, 2022 (the 

Colin Joseph Note  A copy of the Colin Joseph Note and the extension agreement are 

attached as Exhibit I . There is currently $111,706 outstanding under the Colin Joseph Note.  

b. 2873626 Ontario Limited 

52. 2873626 Ontar 287  made a loan available to Swarmio Parent in the principal 

amount of $50,000 pursuant to a secured promissory note issued by Swarmio Parent in favour of 

287, as extended by 287 Note . A 

copy of the 287 Note and the extension agreement are attached as Exhibit J . There is currently 

$62,296 outstanding under the 287 Note.  
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c. Mo Aseef Hannan Khan 

53. Khan  made a loan available to Swarmio Parent in 

the principal amount of USD $200,000 pursuant to a secured promissory note issued by Swarmio 

Parent in favour of Khan, as extended by an extension agreement dated as of December 30, 2022 

Khan Note  as 

Exhibit K  There is currently $312,034 outstanding under the Khan Note.  

d. Arjun Kolachalam 

54. Kolachalam made a loan available to Swarmio Parent in the 

principal amount of USD $50,000 pursuant to a secured promissory note issued by Swarmio 

Parent in favour of Kolachalam, as extended by an extension agreement dated as of December 

Kolachalam Note

agreement are attached as Exhibit L  There is currently $77,016 outstanding under the 

Kolachalam Note.  

e. 2797254 Ontario Inc. 

55. 279  made a loan available to Swarmio Parent in the principal 

amount of $50,000 pursuant to a secured promissory note issued by Swarmio Parent in favour of 

279, as extended by an ex 279 Note

copy of the 279 Note and the extension agreement are attached as Exhibit M . There is 

currently $61,657 outstanding under the 279 Note.  

D. Inter-Creditor Arrangements  

56. Swarmio Parent, 218 and the Subordinated Secured Creditors are party to a postponement 

Subordination Agreement
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The Subordinated Secured Creditors agreed to subordinate and postpone their security and all 

payments in favour of 218.  A copy of the Subordination Agreement is attached as Exhibit N  

57. Under the 218 Note, 218 agreed with the Company that its security would be subordinate 

to the security held by BDC and Community Business Development Corporation in the amount 

of $325,000, but, to my knowledge, 218 and BDC did not enter into an inter-creditor agreement 

among them.  

E. Unsecured Creditors    

a. Funded Debt 

(1) Community Business Development Corporation  

58. Swarmio OpCo is party to two loan agreements with the Community Business 

CBDC  

CBDC Loan Agreements  

(a) a letter of offer dated March 31, 2020 in respect of a loan in the principal amount 

of $166,625.00;  

(b) a letter of offer dated July 28, 2021 in respect of a loan in the principal amount of 

$142,332. 

59. Pursuant to an agreement between myself, CBDC and Swarmio OpCo, I agreed to 

personally guarantee the CBDC loans. The CBDC Loan Agreements and the executed guarantee 

in respect of same are attached as Exhibit O  

60. The Company has made monthly payments on account of principal and interest to CBDC 

but has missed several monthly payments. The outstanding balance under the CBDC Loan as of 
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May 20, 2023 was $280,900.   

(2) Government Loans  

61. Swarmio OpCo (under its former name UBIQUE Networks, Inc.) received loans from 

AOCA  The 

AOCA is based in the Province of Nova Scotia and provides funding pursuant to a government 

program established to increase opportunities for economic development by supporting start-up 

projects.  

62. Swarmio OpCo is party to a number of contribution agreements with the AOCA 

AOCA Agreements , under which AOCA advanced the loans. Attached as 

Exhibit P  are copies of the AOCA Agreements.  

63. Each AOCA Agreement relates to a particular project and/or activity undertaken in the 

 and commercialization of its products: 

Date of Contribution 
Agreement 

Amount of Funding  Project 

September 30, 2015 $500,000 
experience 

December 13, 2016 $468,750 Commercialize recently 

technology 
March 21, 2017 $50,000 Hire a chief revenue officer 
April 4, 2018  $500,000 Execute go to market strategy 

October 19, 2018 $50,000 Hire financial controller to 
streamline financial planning 

September 30, 2019 $250,000 Commercialize Swarmio eSports 
Platform in South Asia 

May 29, 2020 $100,000 Provide operating capital to 
alleviate cash flow challenges as a 

result of Covid-19 
August 18, 2021  $50,000 Hire a Vice President, Product 

Strategy 
August 11, 2022 $500,000 Commercialize Swarmio eSports 

platform in the Philippines 
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64. Swarmio OpCo also received a Canada Emergency Business Accoun CEBA  loan in 

the amount of $60,000. Of this amount, $40,000 is due and payable on December 31, 2023, and 

$20,000 should be forgiven pursuant to the terms of the CEBA loan.  

(3) Elie Jeitani  

65. Jeitani Parent pursuant to a series of 

unsecured promissory notes (collectively, the Jeitani Promissory Notes : 

(a) a promissory note dated September 12, 2022 in the principal amount of USD 

$100,000; 

(b) a promissory note dated December 6, 2022 in the principal amount of USD 

$100,000; 

(c) a promissory note dated January 3, 2023 in the principal amount of USD 

$100,000; and 

(d) a promissory note dated February 28, 2023 in the principal amount of USD 

$200,000. 

66. A copy of the Jeitani Promissory Notes are attached as Exhibit Q .  The Jeitani 

Promissory Notes were extended on a number of occasions, including most recently on April 28, 

2023 Jeitani Extension Agreement Promissory Notes became due and 

payable on May 31, 2023. A copy of the Jeitani Extension Agreement (unsigned) is attached as 

Exhibit R   There is currently $731,599 outstanding under the Jeitani Promissory Notes. 

67. Westbridge

wholesale provider of telecommunications products and services in various regions including 

Asia, Africa and the Middle East. The Company is party to a distribution agreement with 

Westbridge pursuant to which Westbridge distributes Swarmio  gaming platform to its 
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lecommunications partners.  

68. As indicated below, Jeitani is the principal of the proposed DIP lender, and is expected to 

bid in the sale process. 

(4) Georges Gabi Azar  

69. Georges Gabi Azar Azar  made a loan to Swarmio Parent in the amount of USD 

$100,000 pursuant to Azar Promissory 

Note A copy of the Azar Promissory Note is attached as Exhibit S   

70. The Azar Promissory Note bears interest at an annual rate of 25% per annum and became 

due and payable on March 31, 2023. There is currently $146,781 outstanding under the Azar 

Promissory Note, including principal and interest.   

(5)  Wittigsberg as (Appelby), Czech Republic 

71. Wittigsberg as (Appelby), Czech Republic Wittigsberg

t Convertible Note rincipal amount of 

USD $500,000. There is currently $658,200 outstanding under the Convertible Note.  Attached 

as Exhibit T  is a copy of Convertible Note.  

b. Other Unsecured Creditors  

(1) Trade Creditors  

72. The Company is currently indebted to trade creditors in the aggregate amount of $2.1 

million attributable to various trade creditors.   

(2) Employee Claims  

73.  The Company has approximately $1,099,097 in unpaid wages up to June 10, 2023.  
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F. Equity Interests and Share Capital Contributions   

74. The Company has approximately 110,453,430.90 issued and outstanding shares. As at the 

close of business on May 30, 2023, the share price was $0.05 with a market capitalization of 

$5,522,672.   

75. As at December 31, 2022, the Company had issued 10,492,506 warrants carrying value of 

$366,551.00.  

76.  as at December 

31, 2022 was approximately $4,362,799.  

PART VII - CHALLENGES AND LIQUIDITY ISSUES FACED BY APPLICANTS AND 

STRATEGIC INITIATIVES 

77. The Company has spent years developing its technology focused on gaming. In 

November 2021, the Company listed on the Canadian Securities Exchange through a reverse 

takeover ( RTO ) transaction on the strength for gaming and for technology companies in the 

public markets during the covid-19 pandemic. The Company raised $9 million from public 

shareholders as part of the RTO.  The Company utilized this funding to execute on its strategy. 

78. The Company ran into a number of unanticipated challenges. First, because of the size 

and scale of its telecommunications partners, the Company experienced a lengthier-than-

expected sales cycle.  

79. Second, after obtaining initial buy-in from a telecommunication partner following a 

lengthy sales cycle, the parties negotiated contractual terms. In certain circumstances, the 

commercial relationship required tri-partite or mirroring contracts among Swarmio Group, the 
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telecommunications This 

process took longer than anticipated.  

80. Third, after finalizing contractual terms, implementation and integration of Swarmio 

munication This 

implementation and integration process was longer than anticipated. In some cases, integration 

required Swarmio Group to build bespoke software.   

81. Finally, upon completion of implementation and integration, the roll-out and uptake of 

the gaming platform by the end-user (i.e., the telecommunication has 

taken longer than expected. The contractual arrangements with telecommunications providers 

obligate Swarmio Group to participate in and contribute resources towards the 

telecommunication ming platform (powered by Swarmio 

technology). The Company experienced a gap between its marketing efforts and ultimate uptake 

by users of the new gaming platform.  

82. The Company remains pre-revenue as it continues this sales, implementation and 

marketing process, and has exhausted the liquidity raised from its initial public offering. In 

addition, rising costs and inflation following the Covid-19 pandemic experienced across all 

  

83. In 2022, the frothy public markets precipitously softened for early stage pre-revenue 

technology companies. The C he public markets were no longer 

a source for additional capital.  

84. Throughout 2022, the Company survived on debt financing raised from the Subordinated 

Secured Creditors, who are primarily employees and other related parties. But with an average 
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monthly burn rate of approximately $500,000, funding from the Subordinated Secured Creditors 

was insufficient to satisfy the ongoing operations for an extended period.  The 

million.  

85. The Company also pursued other strategic alternatives: 

(a) In and around Q2 of 2022, the Company initiated discussions regarding potential 

equity financing of approximately USD$10 million from one of its 

telecommunications partners. The parties entered into a letter of intent, but the 

transaction never ultimately materialized.  

(b) The Company pursued a potential sale of its business to a third party. The parties 

signed a non-disclosure agreement and conducted due diligence, but a transaction 

did not materialize.  

(c) The Company explored a sale transaction with another third party. The parties 

exchanged a draft letter of intent and non-disclosure agreement. The third party 

conducted due diligence. But, again, a transaction did not materialize. 

(d) telecommunications partners expressed an interest in 

acquiring the Company. Those discussions did not progress fast enough because 

participate in the sale process for which the Company will seek court approval at 

the Comeback Hearing.  

86. In parallel with these strategic discussions, the Company explored other opportunities to 

generate revenue. In Q3 of 2022, the Company started a new business line (separate from its 
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gaming business) that leveraged its telecom relationships to facilitate international long-distance 

calling, Interconnect Services . Although the Company generated approximately 

$4.3 million in gross revenue during Q3 of 2022, profit was negligible. The direct cost of 

providing Interconnect Services exceeded $4 million during the same period, plus overhead 

costs. The Company decided to discontinue this strategy in 2023. 

87. In March, 2023, after the Company exhausted its financing from the Subordinated 

Secured Creditors, the Company raised $1 million of secured debt from 218 under the 218 Note. 

This provided additional runway until the end of Q1 2023. But the Company has now exhausted 

all of its available liquidity. It has missed a number of employee payroll cycles. The Company 

continues to work diligently to maintain positive relationships with employees despite the missed 

payroll. I am grateful for support during these difficult times. 

88. In the last several weeks, the Company received letters from trade creditors demanding 

payment of overdue amounts. These demands are in respect of fees owed from marketing 

agencies, public relations advisors, and other cloud service providers. Copies of those demands 

and emails are attached as Exhibit U   

PART VIII - NEED FOR CCAA PROCEEDING 

89. Given its liquidity challenges, the Company, in consultation with its advisors, has 

determined that it is in the best interests to seek creditor protection pursuant to the 

business.   

90. Swarmio Group is a specialized business that requires the technology and expertise of its 

founders to succeed. The Company believes the likely purchaser will be a strategic partner that 
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has an existing relationship with the Company (i.e., a telecommunications provider) or one of the 

parties that has previously entertained a sale or investment transaction, as described above.  

91. The Company intends to utilize this initial 10-day period to maintain operations, 

communicate with its employees, strategic partners and other stakeholders, develop a sale 

process, which may include a stalking horse purchase agreement with the DIP Lender, and 

finalize court materials for the Comeback Hearing.  

PART IX - RELIEF SOUGHT 

92. The Company is seeking an Initial Order substantially in the form attached as Tab 3

the Application Record.  

A. Stay of Proceedings 

93. The Company requires a stay of proceedings to maintain the status quo and to give the 

Applicants the breathing space they require to develop a sales process.   

94. The proposed Initial Order contemplates a stay period of 10 days, which I understand is 

the maximum that can be authorized by a court at the initial application under the CCAA.  

B. Appointment of Monitor 

95. The Applicants seek the appointment of GT  as Monitor of 

the Applicants in these CCAA proceedings.  

96. GT has consented to act as the Monitor, subject to Court approval. GT has not been the 

auditor of the Applicants within the last two years and is not otherwise restricted from acting as 

the Monitor.  Attached as Exhibit V  hereto is a copy of the  
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C. Dir  

97. November 30, 

2022. The cost of a new policy will be in the range of $55,000 and may contain unfavourable 

exclusions. arge as security for the 

 indemnification for possible liabilities that may be incurred by the current directors 

and officers, to a maximum of $100,000.  

98. 

Monito

subject to ultimately meritless post-

reflect reasonable legal fees that may be incurred in defending such claims. 

99. 

 

the directors and officers with respect to possible liabilities imposed on individuals in their 

capacity as directors and officers of a corporation in CCAA protection.  I believe the quantum of 

the Company does not intend to see . 

D. Approval of DIP Financing  

100. On June 19, 2023, the Company entered into a debtor-in- DIP 

Term Sheet with Triaxcess Ltd. DIP Lender  to provide a non-revolving loan in the 

maximum aggregate principal amount of $135,000. Jeitani is the principal of the DIP Lender. As 

noted above, Jeitani is the CEO and founder of Westbridge, a major telecommunications 

company and key supplier of the Company.  The Company expects the DIP Lender to potentially 

act as a stalking horse bid or otherwise bid in the sale process.  
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101. A copy of the DIP Term Sheet is attached as Exhibit W  The purpose of the DIP 

financing is to working capital needs and professional fees and expenses 

during the Initial Stay Period. The key terms of the DIP Term Sheet are as follows (all terms 

capitalized but not defined below are as defined in the DIP Term Sheet: 

(a) Principal Amount: $135,000 

(b) Interest: 12% per annum  

(c) Commitment Fee: $28,000, representing 2% of the total amount ultimately to be 

made available under the DIP facility and only payable if further advances beyond 

the First Advance are made to the Company following approval of an increased 

  

102. The availability of the First Advance under the DIP Facility is subject to and conditional 

upon the issuance of the proposed Initial Order, including approval of the DIP Term Sheet and 

 It is contemplated that the funds advanced under the DIP Facility will 

be utilized in accordance with the Cash Flow Forecast attached as Exhibit X .  

103. In addition to the approval of the DIP Term Sheet, the Company seeks a charge in favour 

of the DIP Lender to secure advances made under the DIP Term Sheet until the Comeback 

Hearing, which is anticipated to be approximately $135,000. As between the Court-ordered 

charges, the -in-priority charge on the 

proposed Administration Charge. 

E. Administration Charge 

104. The Company seeks a super-priority charge over the  Property (as 

defined in the Initial Order) in favour of the Monitor, counsel to the Monitor and counsel to the 
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Professionals Group

disbursements, whether incurred before or after the date of the Initial Order.  

105. The proposed Administration Charge being sought is for a maximum amount of 

$100,000.  

106. It is contemplated that the Professionals Group will have extensive involvement during 

the CCAA proceedings. The Professionals Group have contributed and will continue to 

.  

107. In preparation of the Cash Flow Forecast, the Applicants, in consultation with the 

Proposed Monitor, considered the professional fees forecasted to be incurred on a weekly basis 

during the cash flow period.  

108. Accordingly, I believe the quantum of the Administration Charge sought is reasonably 

necessary at this time to secure the professional fees of the Professionals Group.  

F. Authorization to Incur no Further Costs in Connection with Securities Filings 

109. The Applicants seek authorization to dispense with certain securities filing requirements. 

In particular, the Applicants seek authorization for Swarmio Parent to incur no further expenses 

in relation to any filings (including financial statements), disclosures, core or non-core 

documents, restatements, amendments to existing filings, press releases or any other actions 

Securities Filings

law respecting securities or capital markets in Canada, or by the rules and regulations of a stock 

exchange, including without limitation, the Securities Act (Ontario), RSO 1990 c S. 5 and 

comparable statutes enacted by other provinces of Canada, and the rules, regulations and policies 

of the CSE.  
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110. In my view, incurring the time and costs associated with preparing the Securities Filings 

will detract from the Applicants limited resources. It is expected that the Company will continue 

as a private company following completion of a sale transaction. Further, there is no prejudice to 

stakeholders given that detailed financial information and other information regarding the 

Applicants will continue to be made publicly available through the materials filed in these 

CCAA proceedings. 

G. Relief to be Sought at Comeback Hearing 

111. If the Initial Order is granted, then the Applicants propose to return to this Court for a 

Comeback Hearing on June 30, 2023.   

112. 

stakeholders, this section highlights critical relief that the Applicants intend to seek at the 

Comeback Hearing. The Applicants may seek additional relief if determined to be necessary or 

advisable.  

i)  Extension of Stay of Proceedings  

113. The Applicants intend to seek an extension of the Initial Stay Period for a sufficient 

length of time to allow the Applicants to conduct and complete a sale and investment solicitation 

process. 
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ii) Approval of a Sale and Investment Solicitation Process 

114. The Applicants intend to seek approval of a SISP. The goal of the SISP will be to 

comprehensively canvass the market, with the assistance of the Monitor, to identify a purchaser 

. 

iii) Increase to Quantum of Charges  

115. The Company intends to seek an increase to the quantum of the Administration Charge to 

$300,000 to $1.5 million, if appropriate.  

116. The Company does not expect 

Charge. 

PART X - FORM OF ORDER AND CONCLUSION  

117. The Applicants, with the assistance of their legal and financial advisors, have determined 

that the proposed CCAA proceedings represent the best available strategy to maximize value for 

the  stakeholders. 

protection pursuant to the CCAA and an order in the form of the draft order at Tab 3

Application Record and for no other purpose.  
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Note: This affidavit was commissioned via simultaneous video-conference in accordance with 
the Commissioners for taking Affidavits Act, R.S.O. 1990, CHAPTER C.17, and the Law Society 
of Ontario: COVID-19 Response Statement interpretation of that Act, under which (i) the 
identity of the deponent was confirmed from government issued identification, (ii) the
commissioner administered the oath or affirmation, (iii) the deponent affixed their electronic 
signature to the affidavit and transmitted the full electronic affidavit, as sworn or affirmed, 
including exhibits to the commissioner, (iv) the deponent confirmed their electronic signature to 
the commissioner, (v) the commissioner affixed their electronic signature to the affidavit 
including exhibits.

SWORN BEFORE ME via video-conference with 

the deponent in the Town of Ajax, in the Province 

of Ontario, and the Commissioner in the City of

Mississauga in the Province of Ontario this 20th

day of June, 2023

VIJAI KARTHIGESU

MONICA FAHEIM 
A Commissioner for taking Affidavits (or as may 
be)
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of VIJAI KARTHIGESU, SWORN BEFORE ME 
this 1 th day of August, 2023 

____________________________________________ 
A COMMISSIONER FOR TAKING AFFIDAVITS 









































of VIJAI KARTHIGESU, SWORN BEFORE ME 
this 1 th day of August, 2023 

____________________________________________ 
A COMMISSIONER FOR TAKING AFFIDAVITS 









































of VIJAI KARTHIGESU, SWORN BEFORE ME 
this 1 th day of August, 2023 

____________________________________________ 
A COMMISSIONER FOR TAKING AFFIDAVITS 

































































of VIJAI KARTHIGESU, SWORN BEFORE ME 
this 1 th day of August, 2023 

____________________________________________ 
A COMMISSIONER FOR TAKING AFFIDAVITS 
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T: 905-836-7676 

myinscape.com 

  
 

Jonathan Visva 
49 Innisdale Drive 
Toronto, Ontario  M1R 1C5 
 
June 29, 2023 
 
Dear Mr. Visva, 

As you are aware, on June 21, 2023, Swarmio Media Holdings Inc., Swarmio Inc. and Swarmio Media Inc. 
Companies applied for and commenced proceedings under the 

Arrangement Act, R.S.C. 1985, c.C-36, as amended CCAA Proceedings , pursuant to the Initial Order of 
the Honourable Madam Justice Steele of Court . 
Grant Thornton Limited was appointed as Monitor of the Companies in the CCAA Proceedings (in such capacity, 

Monitor  

The Companies have determined that it is vital to the success of the CCAA Proceedings, and is in the best interest 
Financial 

Officer of the Companies throughout the CCAA Proceedings, and to provide certain inducements and protections 
to you in connection therewith.  

In consideration of your continued service with the Companies through and until your termination of employment 
by the Companies, which shall occur no later than immediately prior to the expiry or termination of the stay period 
under the CCAA Proceedings, the Companies will: (a) ensure the continued payment of a portion of your salary, in 
accordance with the cash flow projections to be filed in the CCAA Proceedings; and (b) request that the Court grant 

the closing of the successful transaction 
resulting from the sale and investment solicitation process conducted within the CCAA Proceedings. For certainty, 

 

This letter agreement contains all of the understandings and representations between the Companies and you relating 
to your continued provision of services and your , and supersedes all prior and 
contemporaneous understandings, discussions, agreements, representations and warranties, both written and oral, 
in relation thereto. This letter agreement may not be amended or modified unless in writing signed by the Companies 
and you. This letter agreement may be executed in one or more counterparts, each of which will be taken together 
and constitute one agreement, and such counterparts may be delivered by electronic transmission. This letter 
agreement shall be governed by and construed in accordance with the laws of the Province of Ontario. 

To confirm your acceptance of these terms, please sign a copy of this letter agreement where indicated below and 
return the signed copy to the undersigned.  

Yours truly, 
 
______________________ 
Authorized Signatory 
Swarmio Media Holdings Inc., Swarmio Inc. and Swarmio Media Inc. 

 

I have read and understood this letter and I accept the terms of this offer. I acknowledge that the Companies have 
provided me with a reasonable opportunity to obtain independent legal advice regarding this offer. 
 
______________________ 

Jonathan Visva 
Chief Financial Officer 



 

  
71440810.7 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, C. 

C-36, AS AMENDED, AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF SWARMIO MEDIA HOLDINGS INC., SWARMIO INC., AND 

SWARMIO MEDIA INC. 

Applicants 

Court File No.:  CV-23-00701377-00CL 

 ONTARIO 

SUPERIOR COURT OF JUSTICE - 

COMMERCIAL LIST 

Proceeding commenced at TORONTO 

 AFFIDAVIT OF VIJAI KARTHIGESU 

(Sworn August 15, 2023) 

 MILLER THOMSON LLP 
Scotia Plaza 

40 King Street West, Suite 5800 

P.O. Box 1011 

Toronto, ON Canada  M5H 3S1 

Larry Ellis LSO#: 49313K 
lellis@millerthomson.com 

Tel: 416.595.8639 

Asim Iqbal LSO#: 61884B 

aiqbal@millerthomson.com 

Tel: 416.595.8596 

Monica Faheim LSO#: 82213R 
mfaheim@millerthomson.com 

Tel: 416.595.6087 

 

Lawyers for the Applicants 

 

DocuSign Envelope ID: 0BEFED8C-426C-45C0-847A-3355965B370E



TAB 3



 

 

  
 

Court File No. CV-23-00701377-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

 
 
THE HONOURABLE ) FRIDAY, THE 25TH 
 )  
JUSTICE CAVANAGH  ) 

 
DAY OF AUGUST, 2023 

 
 
 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, C. C-36, AS AMENDED 

 
 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
SWARMIO MEDIA HOLDINGS INC., SWARMIO INC., AND SWARMIO MEDIA INC.,  

 
Applicants 

 
 

APPROVAL AND VESTING ORDER 

 

THIS MOTION, made by Swarmio Media Holdings Inc. (“Swarmio Media Holdings”), 

Swarmio Inc. (the “Company”), and Swarmio Media Inc. (“Swarmio Media” and together with 

Swarmio Media Holdings and Swarmio Inc., collectively, the “Applicants”), pursuant to the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”), for an 

order, among other things: (i) approving the share purchase agreement, dated August 4, 2023 (the 

“SPA”), between the Company and Triaxcess Limited (the “Purchaser”), for the purchase and 

sale of the New Common Shares and the Retained Assets of the Company (each capitalized term 

as defined in the SPA); (ii) adding 15280362 Canada Inc. (“ResidualCo”) as an Applicant to these 

CCAA proceedings in order to carry out the transactions contemplated by the SPA (collectively, 

the “Transaction”); (iii) transferring and vesting all of the Company’s right, title and interest in 

and to the Excluded Liabilities, Excluded Assets, and Excluded Contracts to and in ResidualCo; 
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(iv) vesting all of the Company’s right, title and interest in and to the New Common Shares in and 

to the Purchaser; was heard this day by Zoom video conference. 

ON READING the affidavit of Vijai Karthigesu sworn August 14, 2023 and the exhibits 

thereto, the Second Report of Grant Thornton Limited in its capacity as the Monitor (the 

“Monitor”), and on hearing the submissions of counsel for the Applicants, counsel for the Monitor 

and counsel for those other parties appearing as indicated by the counsel slip, no one appearing for 

any other party although duly served as appears from the affidavit of service, filed. 

DEFINED TERMS 

1. THIS COURT ORDERS that capitalized terms used in this Order and not otherwise 

defined herein shall have the meaning ascribed to them in the SPA. 

SERVICE 

2. THIS COURT ORDERS that the time for service of the Notice of Motion and Motion 

Record is abridged and validated such that this Motion is properly returnable today, and further 

service of the Notice of Motion and the Motion Record is hereby dispensed with.   

APPROVAL AND VESTING  

3. THIS COURT ORDERS that the SPA and the Transaction be and are hereby approved 

and the execution of the SPA by the Company is hereby authorized and approved, with such minor 

amendments as the parties may deem necessary, with the approval of the Monitor. The Company 

is hereby authorized and directed to perform its obligations under the SPA and to take such 
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additional steps and execute such additional documents as may be necessary or desirable to effect 

the Transaction. 

4. THIS COURT ORDERS that this Order shall constitute the only authorization required 

by the Applicants to proceed with the Transaction (including, for certainty, the Pre-Closing 

Reorganization) and that no shareholder or other approval shall be required in connection 

therewith. 

5. THIS COURT ORDERS AND DECLARES that upon the delivery of a copy of the 

Monitor’s certificate (the “Monitor’s Certificate”) to the Purchaser (the time of such delivery 

being referred to herein as the “Effective Time”), substantially in the form attached as Schedule 

“A” hereto, the following shall occur and shall be deemed to have occurred at the Effective Time 

in the following sequence: 

(a) first, all of the right, title and interest in and to the Excluded Assets shall vest absolutely 

and exclusively in ResidualCo, and all Claims and Encumbrances (each as defined 

below) shall continue to attach to the Excluded Assets and to the proceeds from the 

purchase price in accordance with paragraph 6 of this Order, in either case with the 

same nature and priority as they had immediately prior to the transfer; 

(b) second, all Excluded Liabilities (which for certainty includes all debts, liabilities, 

obligations, indebtedness, contracts, leases, agreements, and undertakings of any kind 

or nature whatsoever, whether direct or indirect, known or unknown, absolute or 

contingent, accrued or unaccrued, liquidated or unliquidated, matured or unmatured or 

due or not yet due, in law or equity and whether based in statute or otherwise) of the 
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Company and Swarmio Media shall be transferred to, assumed by and vest absolutely 

and exclusively in ResidualCo such that the Excluded Liabilities shall become 

obligations of ResidualCo and shall no longer be obligations of the Company or 

Swarmio Media; 

(c) other than the New Common Shares, all options, conversion privileges, equity-based 

awards, warrants, securities, debentures, loans, notes or other rights, agreements or 

commitments of any character whatsoever that are held by any Person (as defined 

below) and are convertible or exchangeable for any securities of the Company or 

Swarmio Media, or which require the issuance, sale or transfer by the Company or 

Swarmio Media of any shares or other securities of the Company or Swarmio Media 

and/or the share capital of the Company or Swarmio Media or otherwise relating 

thereto, shall be deemed terminated and cancelled;  

(d) all of the right, title and interest in and to the New Common Shares shall vest absolutely 

in the Purchaser, free and clear of and from any and all security interests (whether 

contractual, statutory, or otherwise), hypotecs, mortgages, trusts or deemed trusts 

(whether contractual, statutory, or otherwise), liens, executions, levies, charges, or 

other financial or monetary claims, whether or not they have attached or been perfected, 

registered or filed and whether secured, unsecured or otherwise (collectively, the 

“Claims”) including, without limiting the generality of the foregoing: (i) any 

encumbrances or charges created by the Initial Order or any other orders in these 

CCAA proceedings; (ii) all charges, security interests or claims evidenced by 

registrations pursuant to the Personal Property Security Act (Ontario) or any other 
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personal property registry systems; and (iii) those Claims listed on Schedule “B” hereto 

(all of which are collectively referred to as the “Encumbrances”) and, for greater 

certainty, this Court orders that all of the Encumbrances affecting or relating to the New 

Common Shares are hereby expunged and discharged as against the New Common 

Shares; and 

(e) The Company and Swarmio Media shall be deemed to cease being Applicants in these 

CCAA proceedings, and shall be deemed to be released from the purview of the Initial 

Order and all other orders of this Court granted in respect of these CCAA proceedings, 

save and except for this Order, the provisions of which (as they relate to the Company, 

Swarmio Media and ResidualCo) shall continue to apply in all respects. 

6. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the New Common Shares and the Retained Assets (the 

“Proceeds”) shall stand in the place and stead of the New Common Shares and Retained Assets, 

and that from and after the delivery of the Monitor’s Certificate, all Claims and Encumbrances 

shall attach to the Proceeds and the Excluded Assets with the same priority as they had with respect 

to the New Common Shares and Retained Assets immediately prior to the sale. 

7. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of 

the Monitor’s Certificate, forthwith after delivery thereof in connection with the Transaction. 

8. THIS COURT ORDERS that the Monitor may rely on written notice from the Company 

and the Purchaser regarding the fulfilment of conditions to closing under the SPA and shall have 

no liability with respect to delivery of the Monitor’s Certificate. 
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9. THIS COURT ORDERS that pursuant to section 7(3)(c) of the Personal Information 

Protection and Electronic Documents Act, S.C. 2000, c. 5, the Applicants or the Monitor, as the 

case may be, are authorized, permitted and directed to, at the Effective Time, disclose to the 

Purchaser all human resources and payroll information in the records or the Company and 

Swarmio Media pertaining to past and current employees of the Company and Swarmio Media. 

The Purchaser shall maintain and protect the privacy of such information in accordance with 

applicable law and shall be entitled to use the personal information provided to it in a manner that 

is in all material respects identical to the prior use of such information by the Company and 

Swarmio Media. 

10. THIS COURT ORDERS AND DECLARES that, at the Effective Time and without 

limiting the provisions of paragraph 5 hereof, the Purchaser, the Company and Swarmio Media 

shall be deemed released from any and all claims, liabilities (direct, indirect, absolute or 

contingent) or obligations with respect to any taxes (including penalties and interest thereon) of, 

or that relate to, the Applicants (provided as it relates to the Company and Swarmio Media, such 

release shall not apply to taxes in respect of the business and operations conducted by the Company 

and Swarmio Media after the Effective Time), including, without limiting the generality of the 

foregoing, all taxes that could be assessed against the Purchaser, the Company or Swarmio Media 

(including any predecessor corporations) pursuant to section 160 of the Income Tax Act, R.S.C. 

1985, c. 1 (5th Supp.), or any provincial equivalent, in connection with the Applicants, or to the 

Administrative Charge established under the Initial Order. 

11. THIS COURT ORDERS that except to the extent expressly contemplated by the SPA, 

all contracts to which the Applicants are parties upon delivery of the Monitor’s Certificate will be 
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and remain in full force and effect upon and following delivery of the Monitor’s Certificate and 

no individual, firm, corporation, governmental body or agency, or any other entity (all of the 

foregoing, collectively being “Persons” and each being a “Person”) who is a party to any such 

arrangement may accelerate, terminate, rescind, refuse to perform or otherwise repudiate its 

obligations thereunder or enforce or exercise any right (including any right of set-off, dilution or 

other remedy) or make any demand under or in respect of any such arrangement and no automatic 

termination will have any validity or effect, by reason of: 

(a) any event that occurred on or prior to the delivery of the Monitor’s Certificate and 

is not continuing that would have entitled such Person to enforce those rights or 

remedies (including defaults or events of default arising as a result of the insolvency 

of any Applicant); 

(b) the insolvency of any Applicant or the fact that the Applicants sought or obtained 

relief under the CCAA; 

(c) any compromises, releases, discharges, cancellations, transactions, arrangements, 

reorganizations or other steps taken or effected pursuant to the SPA, the Transaction 

or the provisions of this Order, or any other Order of the Court in these proceedings; 

or 

(d) any transfer or assignment, or any change of control of the Company or Swarmio 

Media arising from the implementation of the SPA, the Transaction or the 

provisions of this Order. 

12. THIS COURT ORDERS that from and after the Effective Time, all Persons shall be 

deemed to have waived any and all defaults of the Company and Swarmio Media then existing or 

previously committed by any of the Applicants, or caused by the Applicants, directly or indirectly, 



-8- 
 

  
 

or non-compliance with any covenant, warranty, representation, undertaking, positive or negative 

pledge, term, provision, condition or obligation, expressed or implied, in any Contract existing 

between such Person and the Company or Swarmio Media arising directly or indirectly from the 

filing of the Company or Swarmio Media under the CCAA and the implementation of the 

Transaction, including without limitation any of the matters or events listed in paragraph 11 hereof 

and any and all notices of default and demands for payment or any step or proceeding taken or 

commenced in connection therewith under a contract shall be deemed to have been rescinded and 

of no further force or effect, provided that nothing herein shall be deemed to excuse the Company 

from performing its obligations under the SPA or be a waiver of defaults by the Company under 

the SPA or related documents.   

13. THIS COURT ORDERS that from and after the Effective Time, any and all Persons shall 

be and are hereby forever barred, estopped, stayed and enjoined from commencing, taking, 

applying for or issuing or continuing any and all steps or proceedings, whether directly, 

derivatively or otherwise, and including without limitation, administrative hearings and orders, 

declarations and assessments, commenced, taken or proceeded with or that may be commenced, 

taken or proceeded with against the Company or Swarmio Media relating in any way to or in 

respect of any Excluded Assets, Excluded Liabilities or Excluded Contracts and any other claims, 

obligations and other matters that are waived, released, expunged or discharged pursuant to this 

Order. 

14. THIS COURT ORDERS that from and after the Effective Time: 
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(a) the nature of the Assumed Liabilities retained by the Company or Swarmio Media, 

including, without limitation, their amount and their secured or unsecured status, shall 

not be affected or altered as a result of the Transaction or this Order;   

(b) the nature of the Excluded Liabilities, including, without limitation, their amount and 

their secured or unsecured status, shall not be affected or altered as a result of their 

transfer to ResidualCo; 

(c) any Person that prior to the Effective Time had a valid right or claim against the 

Company or Swarmio Media under or in respect of any Excluded Contract or Excluded 

Liability (each an “Excluded Liability Claim”) shall no longer have such right or 

claim against the Company or Swarmio Media but will have an equivalent Excluded 

Liability Claim against ResidualCo in respect of the Excluded Contract or Excluded 

Liability from and after the Effective Time in its place and stead, and nothing in this 

Order limits, lessens or extinguishes the Excluded Liability Claim of any Person as 

against ResidualCo; and 

(d) the Excluded Liability Claim of any Person against ResidualCo following the Effective 

Time shall have the same rights, priority and entitlement as such Excluded Liability 

Claim had against the Company or Swarmio Media prior to the Effective Time. 

15. THIS COURT ORDERS AND DECLARES that, as of the Effective Time: 

(a) ResidualCo shall be a company to which the CCAA applies; and 

(b) ResidualCo shall be added as an Applicant in these CCAA proceedings and all 

references in any Order of this Court in respect of these CCAA proceedings to (i) an 

“Applicant” or the “Applicants” shall refer to and include ResidualCo, and (ii) 

“Property” shall include the current and future assets, licenses, undertakings and 
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properties of every nature and kind whatsoever, and wherever situate including all 

proceeds thereof, of ResidualCo (the “ResidualCo Property”), and, for greater 

certainty, each of the Charges (as defined in the Initial Order dated June 21, 2023, as 

amended and restated from time to time), shall constitute a charge on the ResidualCo 

Property. 

16. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings; 

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act, R.S.C 195, c. B-3, as amended (the “BIA”), in respect 

of the Applicants and any bankruptcy order issued pursuant to any such applications; 

and 

(c) any assignment in bankruptcy made in respect of the Applicants; 

the SPA and the implementation of the Transaction (including without limitation the transfer and 

vesting of the Excluded Assets, Excluded Contracts and Excluded Liabilities in and to ResidualCo 

and the transfer and vesting of the New Common Shares and Retained Assets in and to the 

Purchaser) and any payments by or to the Purchaser, the Applicants or the Monitor authorized 

herein shall be binding on any trustee in bankruptcy that may be appointed in respect of the 

Applicants and/or ResidualCo and shall not be void or voidable by creditors of the Applicants or 

ResidualCo, as applicable, nor shall they constitute nor be deemed to be a fraudulent preference, 

assignment, fraudulent conveyance, transfer at undervalue, or other reviewable transaction under 

the CCAA, the BIA or any other applicable federal or provincial legislation, nor shall they 
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constitute oppressive or unfairly prejudicial conduct pursuant to any applicable federal or 

provincial legislation. 

MONITOR’S ENHANCED POWERS  

17. THIS COURT ORDERS that in addition to the powers and duties of the Monitor set out 

in the Amended and Restated Initial Order or any other Order of this Court in this CCAA 

proceeding, and without altering in any way the limitations and obligations of ResidualCo as a 

result of these proceedings, the Monitor be and is hereby authorized and empowered, but not 

required to: 

(a) take any and all actions and steps, and execute all documents and writings, on behalf 

of, and in the name of ResidualCo in order to facilitate the performance of any ongoing 

obligations of ResidualCo, including with respect to any Excluded Liability Claim, and 

to carry out the Monitor’s duties under this Order or any other Order of this Court in 

the within CCAA proceeding; 

(b) exercise any powers which may be properly exercised by a board of directors of 

ResidualCo; 

(c) cause ResidualCo to retain the services of any person as an employee, consultant, or 

other similar capacity all under the supervision and direction of the Monitor and on the 

terms as agreed with the Monitor; 

(d) open one or more new accounts (the “ResidualCo Accounts”) into which all funds, 

monies, cheques, instruments and other forms of payment payable to ResidualCo shall 
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be deposited from and after the making of this Order from any source whatsoever and 

to operate and control, as applicable, on behalf of ResidualCo, the ResidualCo 

Accounts in such manner as the Monitor, in its sole discretion, deems necessary or 

appropriate to assist with the exercise of the Monitor’s powers and duties; 

(e) cause ResidualCo to perform such other functions or duties as the Monitor considers 

necessary or desirable in order to facilitate or assist the winding-down of ResidualCo 

or the distribution of the proceeds of the ResidualCo Property or any other related 

activities, including in connection with bringing the within CCAA proceeding to an 

end;  

(f) engage, deal, communicate, negotiate, agree and settle with any creditor or other 

stakeholder of ResidualCo in the name of or on behalf of ResidualCo; 

(g) claim or cause ResidualCo to claim any and all insurance refunds or tax refunds, 

including refunds of harmonized sales taxes, to which ResidualCo is entitled;  

(h) have access to all books and records that are the property of ResidualCo in 

ResidualCo’s possession or control in addition to the Applicant’s books and records in 

accordance with the terms of the SPA;  

(i) assign ResidualCo, or cause ResidualCo to be assigned, into bankruptcy, and the 

Monitor shall be entitled but not obligated to act as trustee in bankruptcy thereof; and 
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(j) apply to this Court for advice and directions or any orders necessary or advisable to 

carry out its powers and obligations under this Order or any other Order granted by this 

Court including for advice and directions with respect to any matter. 

GENERAL 

18. THIS COURT ORDERS that, following the Effective Time, the Purchaser and its 

representatives shall be authorized to take all steps as may be necessary to effect the discharge of 

the Claims and Encumbrances as against the New Common Shares and the Retained Assets.  

19. THIS COURT ORDERS Swarmio Media Holdings to change its legal name to a 

numbered company prior to the Effective Time.  

20. THIS COURT ORDERS that, following the Effective Time, neither Swarmio Media 

Holdings nor ResidualCo shall be entitled to use the name “Swarmio”. 

21. THIS COURT ORDERS that, following the Effective Time, the title of these proceedings 

is hereby changed to: 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, C. C-36, AS AMENDED 

 
 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
[]., AND 15280362 CANADA INC. 
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SEALING  ORDER  

22. THIS COURT ORDERS that the Confidential Appendices to the Monitor’s Second 

Report shall be kept sealed and confidential and shall not form part of the public record, until 

closing of the Transaction or until further order of the Court.   

23. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada, the United States or elsewhere, 

to give effect to this Order and to assist the Applicants, the Monitor, and their respective agents in 

carrying out the terms of this Order.  All courts, tribunals, regulatory and administrative bodies are 

hereby respectfully requested to make such orders and to provide such assistance to the Applicants 

and to the Monitor, as an officer of this Court, as may be necessary or desirable to give effect to 

this Order, to grant representative status to the Monitor in any foreign proceeding, or to assist the 

Applicants and the Monitor and their respective agents in carrying out the terms of this Order.   

24. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and is 

hereby authorized and empowered to apply to any court, tribunal, regulatory, or administrative 

body, wherever located, for the recognition of this Order and for assistance in carrying out the 

terms of this Order, and that the Monitor is authorized and empowered to act as a representative 

in respect of the within proceedings for the purpose of having these proceedings recognized in a 

jurisdiction outside Canada.  
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25. THIS COURT ORDERS that this Order is effective from the date that it is made and is 

enforceable without any need for entry and filing.    

      __________________________________ 
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SCHEDULE “A” – FORM OF MONITOR’S CERTIFICATE 

 
IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, C. C-36, AS AMENDED 
 
 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
[] AND 15280362 CANADA INC. 

 
Applicants 

 
 
RECITALS 
 
A. Pursuant to the Amended and Restated Initial Order of the Honourable Mr. Justice 

Koehnen of the Ontario Superior Court of Justice (Commercial List), dated June 30, 2023, as (the 

“Amended and Restated Initial Order”) the Applicants were granted protection from their 

creditors pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as 

amended, and Grant Thornton Limited was appointed as the monitor (“Monitor”) of the 

Applicants. 

B. Pursuant to the Approval and Vesting Order of the Court, dated August [25], 2023 (the 

“Order”), the court approved the transaction (the “Transaction”) contemplated by the Share 

Purchase Agreement dated August 4, 2023 (the “SPA”), between Swarmio Inc. (the “Company”), 

and Triaxcess Limited (the “Purchaser”) and ordered, inter alia, that (i) all of the Company’s and 

Swarmio Media Inc.’s (“Swarmio Media”) right, title and interest in and to the Excluded Assets 

shall vest absolutely and exclusively in 15280362 Canada Inc. (“ResidualCo”); (ii) all of the 

Excluded Contracts and Excluded Liabilities shall be transferred to and assumed by and vest in 

ResidualCo; (iii) all of the right, title and interest in and to the New Common Shares and the 

Retained Assets shall vest absolutely and exclusively in the Purchaser, which vesting is, in each 



-17- 
 

  
 

case, to be effective upon the delivery by the Monitor to the Purchaser of a certificate confirming 

that the Monitor has received written confirmation in the form and substance satisfactory to the 

Monitor from the Purchaser and the Company that all conditions to closing have been satisfied or 

waived by the parties to the SPA. 

C. Capitalized terms not defined herein shall have the meaning given to them in the Order. 

THE MONITOR CERTIFIES the following: 

1. The Monitor has received written confirmation from the Purchaser and from the Company, 

in form and substance satisfactory to the Monitor, that all conditions to closing have been satisfied 

or waived by the parties to the SPA. 

2.  This Monitor’s certificate was delivered by the Monitor at __________ on ___________, 

2023. 

 
 

 Grant Thornton Limited, in its capacity as 
Monitor of the Applicants, and not in its personal 
capacity. 
 
 
 
Per: ________________________________ 
Name: 
Title: 
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SCHEDULE “B” 

ENCUMBRANCES 

 
1. Business Development Bank of Canada 

Registration Number: 27424787 
Renewal: 28545358 
Amendment: 33912635 
File number: 123168  

 
2. Royal Bank of Canada  

Registration Number: 20151009 1954 1531 8865 
File number: 710776998  
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Court File No. CV-23-00701377-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST    

THE HONOURABLE MR. 

JUSTICE CAVANAGH 

) 

) 

) 

FRIDAY, THE 25th  

DAY OF AUGUST, 2023 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, C. C-36, AS AMENDED 

 
 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
[], AND 15280362 CANADA INC. 

 

Applicants 

CCAA TERMINATION ORDER  

 

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) for an order (the “Order”), 

among other things, (i) extending the stay of proceedings granted pursuant to the Initial Order of 

Justice Steele dated June 21, 2023 (the “Initial Order”) up to the CCAA Termination Time (as 

defined herein); (ii) approving the activities, conduct and report of Grant Thornton Limited 

(“GT” or the “Monitor”) in its capacity as Monitor of the Applicants in these CCAA 

proceedings, (iii) approving the fees and disbursements of the Monitor and the Monitor’s legal 

counsel, as described in the Second Report of the Monitor dated August [], 2023 (the “Second 

Report”) and the fee affidavits appended thereto; (iv) terminating these CCAA proceedings and 

discharging the Monitor at the CCAA Termination Time; (v) terminating the Court-ordered 

charges approved in these CCAA proceedings effective as at the CCAA Termination Time, (vi) 



  

 
 

permitting the Applicants, or any one of them, to file for bankruptcy; and (vii) granting certain 

related relief, was heard this day via video conference. 

 

ON READING the Second Report, including the Fee Affidavits attached thereto, the Affidavit 

of Vijai Karthigesu sworn August 15, 2023 and the exhibits thereto, and such further materials as 

counsel may advise, and on hearing the submissions of counsel for the Applicants, counsel for 

the Monitor and such other counsel as were present, and no one else appearing for any other 

interested person, although duly served as evidenced by the affidavit of service, filed. 

 

DEFINED TERMS 

1. THIS COURT ORDERS that, unless otherwise defined herein, capitalized terms used in 

this Order shall have the meaning given to them in the Initial Order, as amended by the Order of 

the Honourable Justice Koehnen dated June 30, 2023.  

TERMINATION OF CCAA PROCEEDINGS 

2. THIS COURT ORDERS that, upon service by the Monitor of an executed certificate 

substantially in the form attached hereto as Schedule “A” (the “Termination Certificate”) on 

the service list in these CCAA proceedings certifying that, to the best of the knowledge and belief of 

the Monitor, all matters to be attended to in connection with the CCAA proceedings have been 

completed, the within CCAA proceedings shall be terminated without any other act or formality (the 

“CCAA Termination Time”), save and except as provided in this Order, and provided that nothing 

herein impacts the validity of any Orders made in these CCAA proceedings or any action or steps 

taken by any Person pursuant thereto.  



  

 
 

3. THIS COURT ORDERS that the Monitor is hereby directed to file a copy of the 

Termination Certificate with the Court as soon as is practicable following the service thereof on the 

service list in these CCAA proceedings.  

DISCHARGE OF MONITOR  

4. THIS COURT ORDERS that effective at the CCAA Termination Time, GT shall be and is 

hereby discharged from its duties as the Monitor and shall have no further duties, obligations or 

responsibilities as Monitor from and after the CCAA Termination Time, provided that, 

notwithstanding its discharge as Monitor, GT shall have the authority to carry out, complete or 

address any matters in its role as Monitor that are ancillary or incidental to these CCAA proceedings 

following the CCAA Termination Time, as may be required or appropriate (“Remaining 

Activities”). 

5. THIS COURT ORDERS that, notwithstanding any provision of this Order, the Monitor’s 

discharge or the termination of these CCAA proceedings, nothing herein shall affect, vary, derogate 

from, limit or amend, and the Monitor shall continue to have the benefit of, all of the rights, 

approvals and protections in favour of the Monitor at law or pursuant to the CCAA, the Initial Order, 

or any other Order of this Court in these CCAA proceedings or otherwise, all of which are expressly 

continued and confirmed following and after the CCAA Termination Time, including in connection 

with any Remaining Activities and other actions taken by the Monitor following the CCAA 

Termination Time with respect to the Applicants or these CCAA proceedings. 

RELEASES  

6. THIS COURT ORDERS that effective upon the filing of the Monitor’s Certificate, (i) 

the current directors, officers, employees, legal counsel and advisors of the Applicants 

(including, for certainty, ResidualCo) and (ii) the Monitor and its legal counsel (collectively, the 



  

 
 

“Released Parties”) shall be deemed to be forever irrevocably released and discharged from any 

and all present and future claims (including without limitation, claims for contribution or 

indemnity), liabilities, indebtedness, demands, actions, causes of action, counterclaims, suits, 

damages, judgments, executions, recoupments, debts, sums of money, expenses, accounts, liens, 

taxes, recoveries, and obligations of any nature or kind whatsoever (whether direct or indirect, 

known or unknown, absolute or contingent, accrued or unaccrued, liquidated or unliquidated, 

matured or unmatured or due or not yet due, in law or equity and whether based in statute or 

otherwise) based in whole or in part on any act or omission, transaction, dealing or other 

occurrence existing or taking place prior to the filing of the Monitor’s Certificate (a) undertaken 

or completed pursuant to the terms of this Order, (b) arising in connection with or relating to the 

SPA or the completion of the Transaction, (c) arising in connection with or relating to the within 

CCAA proceedings, or (d) related to the management, operations or administration of the 

Applicants (collectively, the “Released Claims”), which Released Claims are hereby fully, 

finally, irrevocably and forever waived, discharged, released, cancelled and barred as against the 

Released Parties, provided that nothing in this paragraph shall waive, discharge, release, cancel 

or bar any claim that is not permitted to be released pursuant to section 5.1(2) of the CCAA. 

APPROVAL OF ACTIVITIES AND FEES 

7. THIS COURT ORDERS that the First Report of the Monitor dated June 26, 2023 and the 

Second Report of the Monitor and the activities described therein are hereby approved, provided, 

however, that only the Monitor, in its personal capacity and only with respect to its own personal 

liability, shall be entitled to rely upon or utilize in any way such approvals. 

8. THIS COURT ORDERS that the fees and disbursements of the Monitor and its legal 

counsel as set out in the Second Report and the fee affidavits appended thereto, are hereby approved.   



  

 
 

9. THIS COURT ORDERS that the fees and disbursements of the Monitor and its counsel 

estimated not to exceed $[] (exclusive of HST) for the completion of the Remaining Activities, are 

hereby approved. 

ASSIGNMENT IN BANKRUPTCY 

10. THIS COURT ORDERS that at such time as the Applicants determine that it is necessary 

or desirable to do so, including for greater certainty at a time prior to the CCAA Termination Time: 

(a) The Applicants are hereby authorized to make an assignment in bankruptcy pursuant 

to Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 as amended (“BIA”); and 

(b) GT is hereby authorized and empowered, but not obligated, to act as trustee in 

bankruptcy in respect of the Applicants. 

GENERAL 

11. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada, the United States or any other 

foreign jurisdiction to give effect to this Order and to assist the Applicants, the Monitor and their 

respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and 

administrative bodies are hereby respectfully requested to make such orders and to provide such 

assistance to the Applicants and to the Monitor, as an officer of this Court, as may be necessary or 

desirable to give effect to this Order or to assist the Applicants and the Monitor and their respective 

agents in carrying out the terms of this Order. 

12. THIS COURT ORDERS that this Order and all of its provisions are effective as of 12:01 

a.m. Eastern Standard/Daylight Time on the date of this Order without any need for filing or entry. 
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FORM OF TERMINATION CERTIFICATE 
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ONTARIO 
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
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AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 

[] AND 15280362 CANADA INC. 
Applicants 

TERMINATION CERTIFICATE 

RECITALS 

1. GT Canada Limited (“GT”) was appointed as the Monitor of the Applicants in the within 

proceedings commenced under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as 

amended (the “CCAA”) pursuant to an Initial Order of the Ontario Superior Court of Justice 

(Commercial List) (the “Court”) dated June 30, 2023 (as amended, the “Initial Order”). 

2. Pursuant to an Order of this Court dated August 25, 2023 (the “CCAA Termination 

Order”), among other things, GT shall be discharged as the Monitor and the Applicants’ CCAA 

proceedings shall be terminated upon the service of this Termination Certificate on the service list in 

these CCAA proceedings.  

3. Unless otherwise indicated herein, capitalized terms used in this Termination Certificate shall 

have the meaning given to them in the Initial Order or the Termination Order, as applicable.  

THE MONITOR CERTIFIES the following: 

4. To the knowledge of the Monitor, all matters to be attended to in connection with the 

Applicants’ CCAA proceedings have been completed.  

ACCORDINGLY, the CCAA Termination Time as defined in the CCAA Termination Order has 

occurred.  

DATED at Toronto, Ontario this ________________ day of _______________, 2023. 
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