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FACTS:

1. As of February 21, 2022, Canada Fluorspar Inc., and Canada Fluorspar (NL) (hereinafter

referred to as the "Original Entities") were insolvent and were unable to meet its debt

obligations as they became due. As a result, PricewaterhouseCoopers Inc., in its capacity

as court-appointed receiver and manager of Bridging Finance Inc., and Bridging Income

Fund LP ("PWC") applied for an interim receivership order pursuant to s.47(l) of the

Bankruptcy and Insolvency Act, RSC 1985 c. B-3 (the "BIA") over substantially all the assets

and undertaking of the Original Entities, which order was issued by this Honourable Court

on the 21st day of February, 2022 (the "Interim Receivership Order"), Pursuant to the

Interim Receivership Order, Grant Thornton Limited ("GTL") was appointed as Interim

Receiver of all the assets and undertaking of the Original Entities, with the exception of

those assets and undertakings that were carved out of the receivership (defined therein

as the "Excluded Property").

2. On the 8th day of March 2022, GTL as Interim Receiver made an application to this

Honourable Court declaring that Canada Fluorspar Inc., Canada Fluorspar (NL) Inc., and

Newspar (hereinafter the "New Entities") were a company to which the CCAA applied

and requesting protection under the CCAA. As a result of that application, the Court

granted an initial CCAA Order on the 11th day of March 2022 (the "Initial CCAA Order")

and the Court subsequently granted the ARID on the 18th day of March 2022. In both

orders, GTL was appointed and confirmed as CCAA Monitor.

3. In the Initial CCAA Order, this Honourable Court authorized the Monitor, on behalf of the

New Entities, to enter into a DIP Financing Agreement with the DIP Lenders referenced in

the Initial CCAA Order (the "DIP Lenders").

4. Following the 18th day of March 2022, the Monitor conducted a Sales and Investment

Solicitation Process ("SISP") as contemplated in the order of this Honourable Court issued

on the same day as the ARID (the "SISP Order"). The activities of the Monitor in executing

the SISP during this period are outlined generally in the Monitor's Third, Fourth and Fifth

Report.
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5. On the 31st day of May 2022, the Monitor made an application to this Honourable Court

seeking an extension of the stay period until the 2nd day of September 2022 and amending

the SISP procedures to extend the dates of the Phase 2 Bid Deadline and each step

thereafter in order to correspond with the CCAA stay period (the "Amended SISP Order").

The extension was requested to allow the Monitor to arrange the completion of a

National Instruments 43-101 Technical Report with the expectation that it would assist in

increasing the purchase price for the New Entities' assets. The court granted these

amendments by Order dated the 10th day of June 2022.

6. As outlined in the Monitor's Fifth Report, the Monitor received multiple bids for the New

Entities' assets through the SISP process. The Monitor made a recommendation to the

DIP Lenders as to its preferred choice with respect to the bids received. The DIP Lenders

supported the Monitor's recommendation, and the Monitor therefore notified the

successful bidder (the "Successful Bidder") on August 18,2022.

7. On the 30th day of August 2022, this Honourable Court issued the 2nd Amended ARID

extending the CCAA stay period until the 17th day of October 2022 and amended the SISP

procedures in order to allow time to (i) complete the SISP; (ii) enter into a definitive

agreement with the Successful Bidder; and (iii) obtain court approval.

8. As outlined in the Monitor's Fifth Report, the Monitor completed the SISP and awarded,

with the consent and the agreement of the DIP Lenders, the sale of the New Entities'

assets to the Successful Bidder.

9. As outlined in the Monitor's Sixth Report, the Monitor and the New Entities worked

diligently to complete the definitive agreement. However, the Successful Bidder failed to

top up the agreed upon deposit as required by the SISP, and therefore failed to complete

a key deadline as outlined in the SISP. As a result of this material adverse change, the

agreement with the Successful Bidder was then terminated and the Monitor filed with

this Honourable Court a Material Adverse Change Report.

10. On the 12th day of October 2022, this court issued the 3rd Amended ARIO extending the

CCAA stay period until the 26th day of February, 2023 to allow the senior secured creditors
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and the DIP Lenders time to determine next steps as it related to the New Entities' assets,

including the possibility of another SISP or a different type of sale or liquidation process.

11. Following the 12th day of October 2022, the Monitor and the Company worked diligently

to solicit bids from parties that previously submitted proposals during the SISP. As of

January 26, 2023, the Monitor selected, and the DIP Lenders approved a new successful

bidder (the "Purchaser").

12. On the 13th day of February 2023, the Monitor entered into a Letter of Intent with the

Purchaser.

13. On the 21st day of February 2023, this court issued the 4th Amended ARID extending the

CCAA stay period until the 31st day of May, 2023 to allow (i) the Purchaser to complete its

due diligence (ii) enter into a definitive agreement; and (iii) obtain court approval.

14. On the 18th day of May, 2023, the court issued the 5th Amended ARIO extending the CCAA

stay period until the 16th day of June, 2023 to allow the Purchaser (i) to complete the

definitive agreement and (ii) obtain court approval and close the transaction. In addition,

the court approved the addition of CFI Newspar Holdings Inc., to these proceedings (CFI

Newspar Holdings Inc., the Original Entities and the New Entities are hereinafter referred

to as "CFI").

15. On the 7th day of June, 2023, the court issued the Approval and Reverse Vesting Order

("ARVO") (i) approving the sale to the Purchaser and (ii) issuing the 6th Amended ARIO

extending the CCAA stay period until the 31st day of October, 2023.

16. Pursuant to the ARVO, all the Excluded Liabilities, Claims and Encumbrances (except for

the Permitted Encumbrances) as defined in the Share Purchase Agreement between CFI

and the Purchaser were vested out to ResidualCo, being 92834, and 92834 was added as

an applicant in these CCAA proceedings.

17. On the 13th day of June, 2023 the share transaction with the Purchaser closed and the

sale proceeds were paid by the Purchaser to the Monitor.
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18. At this time, the Monitor has determined that it is appropriate to proceed with an initial

distribution of the sale proceeds to certain priority or secured creditors of CFI, in

accordance with the applicable priority scheme.

19. Prior to the final distribution(s), it is necessary and appropriate for the Monitor to: (i)

implement a process to identify all creditors of the Company, (ii) assess which creditors

are priority creditors, secured creditors, and unsecured creditors, and (iii) determine the

appropriate distribution scheme in accordance with the priorities applicable to the CCAA.

20. The Monitor requires additional time to conduct the Claims Identification Process and

seek court approval for the final distribution of sale proceeds.

21. As set out in the Clarke Affidavit, the Monitor believes that the extension to the stay of

proceedings would be in the best interests of the Company and its stakeholders, including

the senior secured creditors, and that it would not materially prejudice any stakeholder

or creditor.

22. The Monitor has determined that it is an appropriate time to have its fees and

disbursements, as well as the Monitor's legal fees and disbursements, approved by this

Honourable Court.

ISSUES:

23. The issues before this Honourable Court are as follows:

(a) Whether the Claims Identification Order should be granted;

(b) Whether the requested extension to the stay of proceedings should be granted;

(c) Whether the interim distribution of funds should be granted; and

(d) Whether the fees and disbursements of the Monitor and the Monitor's legal

counsel should be approved.

LAW AND ARGUMENT:

Whether the Claims Identification Order should be granted.
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24. The Monitor is requesting a Claims Identification Process, to identify the universe of

claims against the Company. Claims identification or procedure orders are commonly

granted in CCAA proceedings, pursuant to section 11 and 12 of the CCAA:

11. General power of court - ... if an application is made under the Act in

respect of a debtor company, the court, on the application of any person

interested in the matter, may, subject to the restrictions set out in this Act, on

notice to any other person or without notice as it may see fit, make any order

that it considers appropriate in the circumstances.

12. Fixing deadlines- The court may fix deadlines for the purposes of voting

and for the purposes of distributions under a compromise or arrangement.

Reference: CCAA, section 11 and 12 [TAB 1]

25. In Re Toys "R" Us (Canada) Ltd., the Ontario Superior Court of Justice discussed claims

procedures orders:

Claims procedure orders are routinely granted under the court's general powers

under ss. 11 and 12 of the CCAA. Claims procedure orders are designed to create

processes under which all of the creditors of an applicant and its directors and

officers can submit their claims for recognition and valuation. Claims procedures

usually involve establishing a method to communicate to potential creditors that

there is a process by which they must prove their claims by a specific date...Claims

procedure orders will usually also establish a "claims bar date" by which claims

must be submitted by creditors....

Reference: Re Toys "R" Us (Canada) Ltd., 2018 ONSC 609 at paragraphs 8 and 14

[TAB 2]

26. The Applicant submits that the Claims Identification Order in this case falls within the

above discretion. Such orders permit insolvent debtors to establish a process "under

which all of the creditors of an applicant and its directors and officers can submit their

claims for recognition and valuation".

27. The Claims Identification Order is intended to provide a fair, efficient and streamlined

process for identifying claims, along with the Claims Bar Dates to provide certainty. Such

a process has been regarded by the courts as a practical means of facilitating the

resolution of "the multitude of claims against an insolvent debtor" in a time sensitive and

cost effective manner.

Reference: ScoZinc Ltd., Re, 2009 NSSC 136 at paragraphs 31 [TAB 3]
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28. In the case at hand, the circumstances are such that the Claims Identification Order is

reasonable and appropriate to advance the CCAA proceedings and provide certainty for

all stakeholders.

29. Further, the Claims Identification Process is necessary to enable the Monitor to determine

the claims that exist against the Company for the purposes of making a final distribution

to the creditors that have valid and enforceable priority or secured claims against the

Company.

30. For the reasons noted above, the proposed Claims Identification Process falls within the

Court's discretion under the CCAA. It is an expeditious and procedurally fair mechanism

that will provide a cost-effective means to solicit any priority claims against the Company.

31. Similar orders have been made in other CCAA proceedings.

Reference: Re Toys "R" Us (Canada) Ltd., 2018 ONSC 609 [TAB 2]

Reference: Cline Mining Corporation (Re), 2014 ONSC 6998, at paragraphs 58-66

[TAB 4]

32. In addition, other courts have granted such orders to allow the Monitorto identify priority

claims with certainty even where it was expected that there would be insufficient

proceeds from the sale transaction to pay the claims of unsecured creditors.

Reference: Pharmhouse Inc., (Re), Order of Hainey J., Ontario Superior Court of

Justice (Commercial List), dated October 29,2020, Court File No. CV-1900647704-

OOCL [TAB 5]

33. The Monitor is of the opinion that the proposed Claims Identification Process is fair,

reasonable and appropriate in the circumstances. The Claims Identification Process will

enable the Monitor to identify any priority claims against the Company.

34. The Claims Identification Process will also enable the Monitorto make future distributions

from the proceeds of sale to the appropriate creditors who hold valid and enforceable

priority and secured claims against the Company in accordance with the applicable

priority scheme. Such distributions will only be made with the Court's approval pursuant

to a distribution order, to be sought by the Monitor at a later date.
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Whether the requested extension to the stay of proceedings should be granted.

35. The current stay period expires on the 31st day of October 2023. The Applicant is now

requesting an extension of the stay until the 31st day of March 2024.

36. Section 11.02(2) of the CCAA provides that a court has discretion to grant a requested

stay of proceedings, on any terms it may impose:

11.02 (2) A court may, on an application in respect of a debtor

company otherthan an initial application, make an order, on any

terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period

that the court considers necessary, all proceedings taken or that

might be taken in respect of the company under an Act referred

to in paragraph (l)(a);

(b) restraining, until otherwise ordered by the court, further

proceedings in any action, suit or proceeding against the

company; and

(c) prohibiting, until otherwise ordered by the court, the
commencement of any action, suit or proceeding against the

company.

Reference: CCAA s., 11.02(2) [TAB 6]

37. The requested stay is necessary as it will allow the Monitor time to complete the Claims

Identification Process and seek court approval from this Honourable Court for the final

distribution of sale proceeds.

38. Section 11.02 (3) of the CCAA outlines when a court should make an order to extend a

stay:

(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances

exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the
applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due diligence.

Reference: CCAA s, 11.02(3) [TAB 7]
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39. The Applicant submits that the request is appropriate in these circumstances, as it will

allow for the necessary time needed to complete the Claims Identification Process and

distribute the remaining funds pursuant to a distribution order to be approved by this

Honourable Court.

40. Further, the Applicant has acted in good faith and with due diligence throughout these

CCAA Proceedings.

41. In Harte Gold Corp (Re), 2022 ONSC 653, the Ontario Supreme Court of Justice discussed

the test for extending a stay of proceedings under s. 11.02 of the CCAA.

The current stay period expires on January 31, 2022. Under s.

11.02 of the CCAA, the court may grant an extension of a stay of

proceedings where: (a) circumstances exist that make the order

appropriate; and (b) the debtor company satisfies the court that
it has acted, and is acting, in good faith and with due diligence.

Harte Gold is seeking to extend the stay period to and including
March 29, 2022 to allow it to proceed with the closing of the
Silver Lake transaction, while at the same time preserving the

status quo and preventing creditors and others from taking any

steps to try and better their positions in comparison to other

creditors.

No creditors are expected to suffer material prejudice as a result

of the extension of the stay of proceedings. Harte Gold is acting

in good faith and will continue to pay its post-filing obligations in
the ordinary course. As detailed in Harte Gold's cash flow

forecast, it is expected to have sufficient liquidity to continue its

operations during the contemplated extension of the stay.

For these reasons the stay is extended to March 29, 2022

Reference: Harte Gold Corp {Re), 2022 ONSC 653 at paragraphs
87-90 [TAB 8]

42. As outlined above, the Monitor requires additional time to complete the Claims

Identification Process and obtain court approval for the final distribution of sale proceeds.

43. No creditors will suffer material prejudice as a result of the extension.

44. The Monitor's Revised Cash flow attached as Exhibit "J" to the Monitor's Tenth Report

confirms that the Company will have sufficient liquidity throughout the stay period and
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therefore supports the requested extension of the stay of proceedings in the within

matter.

Whether the interim distribution of funds should be granted.

45. The Monitor seeks an interim distribution order for the following reasons:

(a) Substantially all of the assets of CFI have been sold;

(b) The Monitor, on June 21, 2023, repaid the Interim Receiver's Borrowing Charge

and the DIP Loan to the DIP Lenders;

(c) As a.result of the ARVO, there is no other use for the sale proceeds other than to

distribute the proceeds to the creditors of the Company;

(d) As outlined in the Monitor's Tenth Report, the Monitor anticipates, based on the

books and records of CFI, that there are eleven (11) potential priority claims

totalling approximately $1,962,317.00. As such, the Monitor intends to hold back

$3,000,000.00 to address these potential priority claims and any other priority

claim that may arise through the Claims Identification Process.

(e) The proposed interim distribution order provides for an interim distribution of

funds to the first priority secured creditor of the Company. The Claims

Identification Process should not impede such an interim distribution at this time;

and

(f) No material prejudice will result to creditors from the approval of the proposed

interim distribution order.

46. The Monitor relies on the statements set out in the Monitor's Tenth Report at paragraphs

29-34.

47. In addition, the proposed distribution calculation is set out in Appendix "F" of the

Monitor's Tenth Report.
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48. In AbitibiBowater, (Re), the Quebec Superior Court discussed an interim distribution in

CCAA proceedings:

71 Despite what the Bondholders argue, it is neither unusual nor unheard of to

proceed with an interim distribution of net proceeds in the context of a sale of assets

in a CCAA reorganization. Nothing in the CCAA prevents similar interim distribution

of monies. There are several examples of such distributions having been authorized

by Courts in Canada.

Reference: AbitibiBowater, (Re) 2009 CarswellQue 14224/ at paragraph 71 [TAB 9]

49. Similar orders have been made in other CCAA proceedings.

Reference: AbitibiBowater, (Re) 2009 CarswellQue 14224, at paragraph 71 [TAB 9]

Reference: Re Windsor Machine & Stamping Ltd., 2009 CarswellOnt 4505 [TAB 10]

50. For the reasons outlined above, the Monitor is of the opinion that the proposed interim

distribution order is fair and reasonable in the circumstances.

Whether the fees and disbursements of the Monitor and the Monitor's legal counsel should be

approved.

51. Pursuant to paragraph 27 of the ARIO, the Monitor and its legal counsel are to be paid

their reasonable fees and disbursements at their standard rates and charges incurred

both before and after the ARIO.

52. In Nortel Networks Corp. Re, the Ontario Superior Court of Justice discussed the factors

to be considered on a passing of accounts of the Monitor and its legal counsel;

13 There are few cases dealing with the factors to consider on a passing of the

accounts of a monitor. Most deal with a receiver's accounts. However I agree with

Justice Topolniski in Winalta Inc., Re (2011), 84 C.B.R. (5th) 157 (Alta. Q.B.) that there
should be no difference in dealing with a monitor's accounts and that the onus is on

a monitor to make out its case. She stated:

30 In my view, the appropriate focus on an application to approve a CCAA

monitor's fees is no different than that in a receivership or bankruptcy. The

question is whether the fees are fair and reasonable in all of the circumstances.

The concerns are ensuring that the monitor is fairly compensated while

safeguarding the efficiency and integrity of the CCAA process. As with any inquiry,
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the evidence proffered will be important in making those determinations.

32 lam notawareofany reported authority supporting the proposition that there

is a presumption of regularity that applies to a monitor's fees. This application is

no different than any other. The applicant, here the Monitor, bears the onus of

making out its case. A bald assertion by the Monitor that the Fee is reasonable

does not necessarily make it so. The Monitor must provide the court with cogent

evidence on which the court can base its assessment of whether the Fee is fair

and reasonable in all of the circumstances.

14 So far as the test for reviewing a receiver's fees is concerned, the New

Brunswick Court of Appeal in Belyea v. Federal Business Development Bank (1983),

44 N.B.R. (2d) 248 (N.B. C.A.) referred to a number of factors to be considered. These

factors have been accepted in Ontario as being a useful guideline but not an

exhaustive list as other factors may be material in any particular case. See

Confectionately Yours Inc., Re (2002), 36 C.B.R. (4th) 200 (Ont. C.A.) at para. 51

("Bakemates"} and Bank of Nova Scotia v. Diemer, 2014 ONSC 365 (Ont. S.C.J.) at

para. 5, aff'd, (2014), 20 C.B.R. (6th) 292 (Ont. C.A.). In Diemer, Pepall J.A. listed the

factors as follows:

33 The court endorsed the factors applicable to receiver's compensation

described by the New Brunswick Court of Appeal in Belyea: Bakemates, at para.

51. In Belyea, at para. 9, Stratton J.A. listed the following factors:

• the nature, extent and value of the assets;

• the complications and difficulties encountered;

• the degree of assistance provided by the debtor;

• the time spent;

• the receiver's knowledge, experience and skill;

• the diligence and thoroughness displayed;

• the responsibilities assumed;

• the results of the receiver's efforts; and

• the cost of comparable services when performed in a prudent and economical

manner.

These factors constitute a useful guideline but are not exhaustive: Bakemates, at para. 51.

Reference: Nortel Networks Corp (Re), 2017 ONSC 673 at paragraphs 13,14 and 33 [TAB 11]

53. In the case at hand, the following factors support the granting of the approval of the

accounts of the Monitor and the Monitor's legal counsel:
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(a) The assets (including the shares of Canada Fluorspar Inc.) pursuant to the CCAA

proceedings were significant in nature, extent and value. The sale price for the

shares was $25,000,000.00.

(b) The CCAA Proceedings were complex with competing interests. The directors and

officers of CFI all resigned, requiring the Monitor to take on a greater role and

request an expansion to the Monitor's powers, which this Court granted pursuant

to the ARIO. In addition, the Monitor successfully entered into a letter of intent

and prepared all necessary documentation for an Approval and Reserve Vesting

Order only for the Successful Bidder to fail to pay the top up deposit, requiring

the Monitor to go back to the interested parties in the SISP and enter into a new

letter of intent with the Purchaser. The Monitor also responded to a claim in

Federal Court related to CFI's barge;

(c) As the Directors and Officers of CFI had resigned prior to the Initial CCAA Order,

CFI had minimal involvement in the CCAA proceedings. As a result, the Monitor

was granted enhanced powers in March 2022 and the Monitor terminated most

employees in February, March and April of 2022. Substantially all of the activities

undertaken by or on behalf of CFI were undertaken by the Monitor's

professionals with the assistance of the Monitor's legal counsel. The expanded

role resulted in the Monitor and its legal counsel undertaking a significantly

greater scope of work than in a typical CCAA proceeding;

(d) The Monitor had extensive involvement in all aspects of the CCAA proceedings,

as noted above. The Monitor spent approximately 5300 hours from March 1,

2023 to June 30, 2023 on the CCAA proceedings. The Monitor's legal counsel

spent approximately 810 hours from March 1, 2022 to August 31, 2023. The

Monitor regularly disclosed in its cashflows the fees for both the Monitor and its

legal counsel. As such, there has been full disclosure throughout these CCAA

proceedings with respect to the activities of the Monitor and its legal counsel.

(e) The Monitor's professionals and the Monitor's legal counsel have extensive

experience in CCAA proceedings;
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(f) The Monitor acted diligently throughout the entire process including its

worldwide marketing efforts up to the successful completion of the sale of the

shares of Canada Fluorspar Inc. The Monitor consulted with the DIP Lenders and

the senior secured creditors in every step of the CCAA proceedings. The Monitor

filed ten (10) reports, three (3) confidential reports and a material adverse change

report, all of which outlined the tasks completed by the Monitor throughout the

CCAA proceedings;

(g) The efforts of the Monitor and its legal counsel resulted in a successful sale of the

shares of Canada Fluorspar Inc., with a purchase price that allowed for the

repayment of the Interim Receiver's Borrowing Charge, the DIP Loan and a

significant payment to the first priority senior secured creditor of CFI.

(h) As outlined in the affidavit of the Monitor, the Monitor is of the opinion that its

fees and disbursements are comparable to the rates charged by other

professional firms in Atlantic Canada for the provision of similar services

regarding complex commercial restructuring matters.

(i) As outlined in the Affidavit of Meghan M. King, given the complexity of this matter

and the various legal issues arising, the legal fees incurred by the Monitor are

reasonable and comparable for insolvency files of this nature.

54. For the reasons outlined above, the Monitor is requesting approval of the activities, fees

and disbursements of the Monitor and the Monitor's legal counsel.

CONCLUSION

55. The Applicant respectfully requests that this Honourable Court grant the Orders attached

to the within Application.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
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DATED at the City of St. John's, in the Province of Newfoundland and Labrador, this rk ^ day of September,

2023

Whose address for service is:

5th Floor, Baine Johnston Centre

10 Fort William Place
St. John's, NLA1C 5X4

TO: Supreme Court of Newfoundland & Labrador

General Division (In Bankruptcy)
P.O. Box 937

313 Duckworth Street
St. John's, NLA1C5M3

AND TO: The Service List attached as Schedule "A" to the Application
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Companies' Creditors Arrangement
PART II Jurisdiction of Courts
Sections 10-11.001

Arrangements avec /es creanders des compagnies
PARTtE II Juridiction des tribunaux
Articles 10-11.001

Form of applications

10 (1) Applications under this Act shall be made by pe-
tition or by way of originating summons or notice of mo-

tion in accordance with the practice of the court in which
the application is made.

Documents that must accompany initial application

(2) An initial application must be accompanied by

(a) a statement indicating, on a weekly basis, the pro-

jected cash flow of the debtor company;

(b) a report containing the prescribed representations
of the debtor company regarding the preparation of
the cash-flow statement; and

(c) copies of all financial statements, audited or unau-

dited, prepared during the year before the application
or, if no such statements were prepared in that year, a

copy of the most recent such statement.

Forme des demandes

10 (1) Les demandes prevues par la presente loi
peuvent etre formulees par requete ou par voie d'assigna-
tion introductive d'instance ou d'avis de motion confor-

mement a la pratique du tribunal auquel la demande est
presentee.

Documents accompagnant la demande initiale

(2) La demande initiale doit etre accompagnee:

a) d'un etat portant, projections a 1'appui, sur 1'evolu-

tion hebdomadaire de 1'encaisse de la compagnie debi-
trice;

b) d'un rapport contenant les observations reglemen-

taires de la compagnie debitrice relativement a 1'eta-

blissement de cet etat;

c) d'une copie des etats financiers, verifies ou non,

etablis au cours de 1'annee precedant la demande ou, a

defaut, d'une copie des etats financiers les plus re-

cents.

Publication ban

(3) The court may make an order prohibiting the release
to the public of any cash-flow statement, or any part of a

cash-flow statement, if it is satisfied that the release
would unduly prejudice the debtor company and the
making of the order would not unduly prejudice the com-
pany's creditors, but the court may, in the order, direct

that the cash-flow statement or any part of it be made
available to any person specified in the order on any
terms or conditions that the court considers appropriate.

R.S., 1985, c. C-36, s. 10; 2005,c.47,s. 127.

General power of court

11 Despite anything in the Bankruptcy and Insolvency
Act or the Windmg-up and Restructuring Act, if an ap-

plication is made under this Act in respect of a debtor
company, the court, on the application of any person in-

terested in the matter, may, subject to the restrictions set

out in this Act, on notice to any other person or without

notice as it may see fit, make any order that it considers

appropriate in the circumstances.

R.S,, 1985, c. C-36, s. 11; 1992,c. 27,s. 90; 1996,c. 6,s. 167; 1997,c. 12, s. 124; 2005,C.
47,3.128.

Relief reasonably necessary

11.001 An order made under section 11 at the same

time as an order made under subsection 11.02(1) or dur-

ing the period referred to in an order made under that
subsection with respect to an initial application shall be

Interdiction de mettre I'etat a la disposition du public

(3) Le tribunal peut, par ordonnance, interdire la com-

munication au public de tout ou partie de 1'etat de 1'evo-

lution de 1'encaisse de la compagnie debitrice s'il est
convaincu que sa communication causerait un prejudice

indu a celle-ci et que sa non-communication ne causerait

pas de prejudice indu a ses creanciers. II peut toutefois

preciser dans I'ordonnance que tout ou partie de cet etat

peut etre communique, aux conditions qu'il estime indi-

quees, a la personne qu'il nomme.

L.R. (1985), ch. C-36, art. 10; 2005, ch. 47, art. 127.

Pouvoir general du tribunal

11 Malgre toute disposition de la Loi sur la faillite et
I'insolvabilite ou de la £01" sur les liquidations et les re-

structurations, Ie tribunal peut, dans Ie cas de toute de-

mande sous Ie regime de la presente loi a 1'egard d'une

compagnie debitrice, rendre, sur demande d'un interesse,

mais sous reserve des restrictions prevues par la presente

loi et avec ou sans avis, toute ordonnance qu'il estime in-

diquee.

L.R. (1985), ch. C-36, art. 11;1992,ch. 27, art. 90; 1996, ch.6,art. 167;1997,ch.12,art.
124; 2005, ch.47.art. 128.

Redressements normalement necessaires

11.001 L'ordonnance rendue au titre de I'article 11 en

meme temps que 1'ordonnance rendue au titre du para-

graphe 11.02(1) ou pendant la periode visee dans 1'ordon-
nance rendue au titre de ce paragraphe relativement a la

demande initiale n'est limitee qu'aux redressements nor-

malement necessaires a la continuation de 1'exploitation
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damage affecting real property of the company shall be a
claim under this Act, whether the condition arose or the
damage occurred before or after the date on which pro-

ceedings under this Act were commenced.

1997,c. 12, s. 124; 2007,c. 36,s. 67.

Disclosure of financial information

11.9 (1) A court may, on any application under this Act
in respect of a debtor company, by any person interested

in the matter and on notice to any interested person who

is likely to be affected by an order made under this sec-
tion, make an order requiring that person to disclose any

aspect of their economic interest in respect of a debtor

company, on any terms that the court considers appro-

priate.

Factors to be considered

(2) In deciding whether to make an order, the court is to
consider, among other things,

(a) whether the monitor approved the proposed dis-
closure;

(b) whether the disclosed information would enhance
the prospects of a viable compromise or arrangement

being made in respect of the debtor company; and

(c) whether any interested person would be materially
prejudiced as a result of the disclosure.

Meaning of economic interest

(3) In this section, economic interest includes

(a) a claim, an eligible financial contract, an option or
a mortgage, hypothec, pledge, charge, lien or any oth-

er security interest;

(b) the consideration paid for any right or interest, in-
eluding those referred to in paragraph (a); or

(c) any other prescribed right or interest.
2019,c. 29, s. 139.

Fixing deadlines

12 The court may fix deadlines for the purposes of vot-

ing and for the purposes of distributions under a com-

promise or arrangement,

R.S., 1985,c. C-36,s. 12; 1992,c. 27,8. 90;1998, C. 6, S. 167; 2004,C.26,S. 195; 2005,C.
47,s.130;2007,c.36,s. 68.

Leave to appeal

13 Except in Yukon, any person dissatisfied with an or-
der or a decision made under this Act may appeal from

immeuble de la compagnie debitrice constitue une recla-

mation, que la date du fait ou dommage so.it anterieure

ou posterieure a celle ou des procedures sont intentees

au titre de la presente loi.

1997, ch. 12, art. 124; 2007, ch. 36, art. 67.

Divulgation de renseignements financiers

11.9 (1) Sur demande de tout interesse sous Ie regime

de la presente loi a 1'egard d'une compagnie debitrice et
sur preavis de la demande a tout interesse qui sera vrai-

semblablement touche par 1'ordonnance rendue au titre

du present article, Ie tribunal peut ordonner a cet interes-

se de divulguer tout interet economique qu'il a dans la

compagnie debitrice, aux conditions que Ie tribunal es-
time indiquees.

Facteurs a prendre en consideration

(2) Pour decider s'il rend 1'ordonnance, Ie tribunal prend
en consideration, notamment, les facteurs suivants:

a) la question de savoir si Ie controleur acquiesce a la

divulgation proposee;

b) la question de savoir si la divulgation proposee fa-
vorisera la conclusion d'une transaction ou d'un ar-

rangement viable a 1'egard de la compagnie debitrice;

c) la question de savoir si la divulgation proposee cau-

sera un prejudice serieux a tout interesse.

Definition de interet economique

(3) Au present article, interet economique s'entend no-

tamment:

a) d'une reclamation, d'un contrat financier admis-

sible, d'une option ou d'une hypotheque, d'un gage,

d'une charge, d'un nantissement, d'un privilege ou

d'un autre droit qui greve Ie bien;

b) de la contrepartie payee pour 1'obtention, notam-

ment, de tout interet ou droit vises a 1'alinea a);

c) de tout autre interet ou droit prevus par reglement.

2019, ch.29.art. 139.

Echeances

12 Le tribunal peut fixer des echeances aux fins de vota-

tion et aux fins de distribution aux termes d'une transac-

tion ou d'un arrangement.

L.R. (1985), ch. C-36, art. 12; 1992,ch.27,art. 90; 1996, ch. 6, art. 167; 2004, ch. 25, art.
195;2005,ch.47, art. 130;2007, ch.36,art. 68.

Permission d'en appeler

13 Sauf au Yukon, toute personne mecontente d'une or-

donnance ou decision rendue en application de la
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CITATION: Re TOYS "R" US (CANADA) LTD., 2018 ONSC 609
COURT FILE NO.: CV-17-005 82960-OOCL

DATE: 20180125

ONTARIO SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

_1

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. Q
1985, c. C-36, AS AMENDED ^

0
U3

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF ^
TOYS "R" US (CANADA) LTD. TOYS "R" US (CANADA) LTEE §

co
\—

BEFORE: F.L.MyersJ. ^

COUNSEL: Brian F. Empey andBradley Wiffen, counsel for the applicant
Jane Dietrich, counsel for Grant Thomton Limited, the Monitor
Line Rogers, counsel for JPMorgan Chase Bank, NA, DIP Agent
Jesse Mighton, counsel for Crayola Canada
Linda Galessiere, counsel for various landlords
Timothy R. Dunn, counsel for CentreCorp Management Services Limited

Adam Slavens and Jonathan Silver, counsel for LEGO
Sean Zweig, counsel for the Unsecured Creditors Committee of Toys "R" Us Inc.

and other debtors in Chapter 11 proceedings before the United States Bankruptcy
Court for the Eastern District of Virginia

HEARD: January 25,2018

ENDORSEMENT

[1] Toys "R" Us (Canada) Ltd. Toys "R" Us (Canada) Ltee asks the court to extend the time
that it remains under protection of the CCAA while it attempts to restructure. It also asks the
court to approve a draft claims procedure by which the outstanding claims of its creditors can be
recognized and quantified.

[2] No significant stakeholder opposed the relief sought and I have granted it accordingly.

[3] I am satisfied that the applicant is acting in good faith and with due diligence in pursuit of
its restructuring process to date. These are the findings required for it to be entitled to an
extension of time under the statute. The applicant's financial results through the holidays
exceeded conservative forecasts. It reports that it has sufficient liquidity to operate in the normal
course throughout the proposed extended period without drawing upon its extraordinary
financing. The extension of time will allow the applicant to advance a going concern
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restructuring process here and in coordination with its affiliates in the US. The Monitor supports
the request. Accordingly the request for an extension of the proceedings is granted.

[4] The outcome of a successful restructuring process usually involves the applicant
proposing a plan of compromise or arrangement to its creditors. The creditors have the
opportunity to vote on whether they agree to the terms of the plan proposed. To approve a plan,
the CCAA requires a vote of more than 50% of the creditors in number who hold collectively
more than two-thirds of the claims measured by dollar value, g

c

en

[5] In many cases, instead of a plan, the applicant proposes a value-maximizing liquidating §
transaction. After a liquidation, there will likely be distributions to creditors of the proceeds of ^
liquidation in cash or other property pari passu by rank. ^

CO

[6] In either case, whether a plan or a liquidating transaction is proposed, it is necessary to o
determine the precise number of creditors and the precise amount of their respective claims, so
that the creditors can vote and/or receive distributions accordingly.

[7] In a bankruptcy governed by the provisions of the Banh-uptcy and Insolvency Act, RSC
1985, c.B-3, creditors are required to prove their claims individually by delivering to the trustee
in bankruptcy sworn proof of claim forms that are accompanied by supporting invoices and other
relevant documentation. The CCAA, by contrast, does not set out a specific procedure for

creditor claims to be proven and counted.

[8] Claims procedure orders are routinely granted under the court's general powers under ss.

11 and 12 of the CCAA. Claims procedure orders are designed to create processes under which
all of the creditors of an applicant and its directors and officers can submit their claims for
recognition and valuation. Claims procedures usually involve establishing a method to

communicate to potential creditors that there is a process by which they must prove their claims

by a specific date. The procedure usually includes an opportunity for the debtor or its
representative to review and, if appropriate, contest claims made by creditors. If claims are not

agreed upon and cannot be settled by negotiation, then the claims procedure orders may go on to

establish an adjudication mechanism in court or, typically in Ontario, by arbitration that is then
subject to an appeal to the court. Claims procedure orders will usually also establish a "claims
bar date" by which claims must be submitted by creditors. Late claims may not be allowed as it
can be necessary to establish a cut off to give accurate numbers for voting and distribution

puiposes.

[9] The claims processes in bankruptcy do not necessarily fit well in a CCAA proceeding. It
is very unusual for a large corporation to go bankrupt and require proof of claims to be delivered
by every single creditor under the BIA statutory claims process. Creditors of large companies can
number in the thousands. It can be very time consuming and therefore very expensive for each of
thousands of creditors to submit proof of claims and for the debtor or the Monitor to review,
track, and deal with each claim individually. Managing claims processes for a large business can
therefore be a very substantial undertaking that is often occurring behind the scenes throughout
CCAA processes.
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[10] Yet, experience shows that the vast majority of claims are usually dealt with
consensually. At any given time, most large businesses have readily ascertainable payables
outstanding that are carefully tracked electronically by the applicant's financial managers.
Requiring each creditor to prove the state of its outstanding claims by submitting invoices then is
often just a make work project that provides no real incremental value beyond the information
available by just looking at a listing of outstanding trade payables on the debtor's financial ^
systems. -^

(0
u

[11] Toys "R" Us has submitted a draft form of claims procedure that addresses the o7
unnecessary cost of requiring its thousands of trade creditors to prove their claims mdividually. It §
proposes to list creditor claims from the company's books and records and to provide each ^
known creditor with a simple claim statement that sets out the amount of its claim that is already §
recognized by the company. If a creditor agrees with the amount that the company says it owes, °°
the creditor need do nothing and the scheduled or listed claim will become the final proven claim ^
at the claims bar date.

[12] The draft claims procedure allows creditors who disagree with the amounts set out in
their claims statements to file notices of dispute with the Monitor by the claims bar date to
engage an individualized review process.

[13] This negative option scheduled claim process will eliminate the need for filing proofs of
claim and supporting evidence in the vast majority of cases. It also ensures that known claims are
not lost in procedural uncertainty which always causes a certain percentage of creditors to fail to
file their claims on a timely basis.

[14] This is certainly not the first case to use a negative option scheduled claims process like
the one proposed here. Creative scheduled claims procedures, like this one, that streamline

claims processes, make it easier for all known creditor claims to be recognized and counted, and

save significant time and money, are encouraged. Each case must be responsive to its own facts

and circumstances. What works in one case may be wholly inapt in another. But in all cases it is

appropriate to make efforts to increase efficiency, affordability, and certainty as was done here.

The overriding concern of the court is to ensure that any claims procedure process is both fair

and reasonable. The negative option scheduled claim process proposed in this case meets both

touchstones.

[15] Finally, the proposed minor amendment to the cross-border protocol has already been
adopted by the US court. The change proposed is not opposed and it is reasonable to keep the
terms of both orders consistent.

[ 16] Order signed accordingly.

F.L. Myers J.

Date: January 25, 2017
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By the Court:

[1] On December 22, 2008 ScoZinc Ltd. was granted protection by way of a
stay of proceedings of all claims against it pursuant to s. 11 of the Companies' =|

Creditors Arrangement Act R.S.C. 1985, c. C-36. The stay has been extended from nj

time to time. Grant Thomton was appointed as the Monitor of the business and co

financial affairs ofScoZinc pursuant to s.11.7 of the CCAA.
u
C/)
C/)

[2] The determination of creditors' claims was set by a Claims Procedure Order. ^

This order set dates for the submission of claims to the Monitor, and for the |j

Monitor to assess the claims. The Monitor brought a motion seeking directions

from the court on whether it has the necessary authority to allow a revision of a

claim after the claim's bar date but before the date set for the Monitor to complete

its assessment of claims.

[3] The motion was heard on April 3, 2009. At the conclusion of the hearing of
the motion I concluded that the Monitor did have the necessary authority. I

granted the requested order with reasons to follow. These are my reasons.

BACKGROUND

[4] The procedure for the identification and quantification of claims was
established pursuant to my order of February 18, 2009. Any persons asserting a

claim was to deliver to the Monitor a Proof of Claim by 5:00 p.m. on March 16,

2009, including a statement of account setting out the full details of the claim. Any

claimant that did not deliver a Proof of Claim by the claims bar date, subject to the
Monitor's agreement or as the court may otherwise order, would have its claim

forever extinguished and barred from making any claim against ScoZinc.

[5] The Monitor was directed to review all Proofs of Claim filed on or before
March 16, 2009 and to accept, revise or disallow the claims. Any revision or

disallowance was to be communicated by Notice of Revision or Disallowance, no

later than March 27, 2009. If a creditor disagreed with the assessment of the

Monitor, it could dispute the assessment before a Claims Officer and ultimately to

a judge of the Supreme Court.
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[6] The three claims that have triggered the IVIonitor's motion for directions
were submitted by Acadian Mining Corporation, Royal Roads Corp., and Komatsu

International (Canada) Inc.

_J

[7] ScoZinc is 100% owned by Acadian Mining Corp. Theso two corporations ^
share office space, managerial staff, and have common officers and directors, ^

Cr)

Acadian Mining is a substantial shareholder in Royal Roads and also have some ^
common officers and directors. ^

[8] Originally Royal Roads asserted a claim as a secured creditor on the basis of
a first charge security held by it on ScoZinc's assets for a loan in the amount of

approximately $2.3 million. Acadian Mining also claimed to be a secured creditor

due to a second charge on ScoZinc's assets securing approximately $23.5 million

of debt. Both Royal Roads and Acadian Mining have released their security. Each

company submitted Proofs of Claim dated March 4, 2009 as unsecured creditors.

[9] Royal Roads claim was for $579, 964.62. The claim by Acadian Mining
was for $23,761.270.20. John Rawding, Financial Officer for Acadian Mining and

ScoZinc, prepared the Proofs of Claim for both Royal Roads and Acadian Mining.
It appears from the affidavit and materials submitted, and the Monitor's fifth report

dated March 31, 2009 that there were errors in each of the Proofs of Claim.

[ 10] Mr. Rawding incorrectly attributed $ 1,720,03 5.3 8 as debt by Acadian
Mining to Royal Roads when it should have been debt owed by ScoZinc to Royal
Roads. In addition, during year end audit procedures for Royal Roads, Acadian

Mining and ScoZinc, other erroneous entries were discovered. The total claim that

should have been advanced by Royal Roads was $2,772,734.19.

[11] The appropriate claim that should have been submitted by Acadian Mining
was $22,041,234.82, a reduction of $1,720,035.38. Both Royal Roads and

Acadian Mining submitted revised Proofs of Claim on March 25, 2009 with
supporting documentation.

[ 12] The third claim is by Komatsu. Its initial Proof of Claim was dated March
16, 2009 for both secured and unsecured claims of $4,245,663.78. The initial
claim did not include a secured claim for the equipment that had been returned to

Komatsu, nor include a claim for equipment that was still being used by ScoZinc.

A revised Proof of Claim was filed by Komatsu on March 26, 2009.

01
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CM
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[13] The Monitor, sets out in its fifth report dated March 31, 2009, that after
reviewing the relevant books and records, the errors in the Proofs of Claim by

Royal Roads, Acadian Mining and Komatsu were due to inadvertence. For all of

these claims it issued a Notice of Revision or Disallowance on March 27, 2009,

allowing the claims as revised "if it is determined by the court that the Monitor has
the power to do so".

[14] The request for directions and the circumstances pose the following issue:

ISSUE

[ 15] Does the Monitor have the authority to allow the revision of a claim by
increasing it based on evidence submitted by a claimant within the time period set

for the monitor to carry out its assessment of claims?

ANALYSIS

[ 16] The jurisdiction of the Monitor stems from the jurisdiction of the court
granted to it by the CCAA. Whenever an order is made under s.l 1 of the CCAA the

court is required to appoint a monitor. Section 11.7 of the CCAA provides:

11.7 (1) When an order is made in respect of a company by the court
under section 11, the court shall at the same time appoint a person, in this
section and in section 11.8 referred to as "the monitor", to monitor the

business and financial affairs of the company while the order remains in

effect.

(2) Except as may be otherwise directed by the court, the auditor of the

company may be appointed as the monitor.

(3) The monitor shall

(a) for the purposes of monitoring the company's business and financial
affairs, have access to and examine the company's property, including the

premises, books, records, data, including data in electronic form, and other

financial documents of the company to the extent necessary to adequately
assess the company's business and financial affairs;
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(b) file a report with the court on the state of the company's business and

financial affairs, containing prescribed information,

(i) forthwith after ascertaining any material adverse change in the

(iii) at such other times as the court may order;

(c) advise the creditors of the filing of the report referred to in paragraph
(b) in any notice of a meeting of creditors referred to in section 4 or 5; and

(d) carry out such other functions in relation to the company as the court
may direct.

[17] It appears that the purpose of the CCAA is to grant to an insolvent company
protection from its creditors in order to permit it a reasonable opportunity to

restructure its affairs in order to reach a compromise or arrangement between the

company and its creditors. The court has the power to order a meeting of the

creditors or class of creditors for them to consider a compromise or arrangement

proposed by the debtor company ( s. 4, 5 ). Where a majority of the creditors
representing two thirds value of the creditors or class of creditors agree to a

compromise or arrangement, the court may sanction it and thereafter such

compromise or arrangement is binding on all creditors, or class of creditors (s. 6).

[18] Section 12 of the Act defines a claim to mean "any indebtedness, liability or
obligation of any kind that, ifunsecured, would be a debt provable in banlcruptcy
within the meaning of the Bankruptcy and Insolvency Act.'" However, as noted by

McElcheran in Commercial Insolvency in Canada (LexisNexis Canada Inc.,

Markham, Ontario, 2005 at p. 279-80) the CCAA does not set out a process for

identification or determination of claims; instead, the Court creates a claims

process by court order.

c
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company's projected cash-flow or financial circumstances, u
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(ii) at least seven days before any meeting of creditors under o
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[19] The only guidance provided by the CCAA is that in the event of a
disagreement the amount of a claim shall be determined by the court on summary

application by the company or by the creditor. Section 12(2) of the Act provides:

_J

Determination of amount of claim ^

(a) the amount of an unsecured claim shall be the amount

(i) in the case of a company in the course of being wound up under the
Winding-up and Restructuring Act, proof of which has been made in
accordance with that Act,

(ii) in the case of a company that has made an authorized assignment or
against which a bankruptcy order has been made under the Bankruptcy
and Insolvency Act, proof of which has been made in accordance with that

Act, or

(ill) in the case of any other company, proof of which might be made

under the Bankruptcy and Insolvency Act, but if the amount so provable is
not admitted by the company, the amount shall be determined by the court

on summary application by the company or by the creditor; and

(b) the amount of a secured claim shall be the amount, proof of which might be
made in respect thereof under the Bankruptcy and Insolvency Act if the claim
were unsecured, but the amount if not admitted by the company shall, in the case
of a company subject to pending proceedings under the Winding-up and
Restructuring Act or the Bankruptcy and Insolvency Act, be established by proof
in the same manner as an unsecured claun under the Winding-up and

Restructuring Act or the Bankruptcy and Insolvency Act, as the case may be, and
in the case of any other company the amount shall be determined by the court on
summary application by the company or the creditor.

[20] The only parties who appeared on this motion were the Monitor, ScoZinc
and Komatsu. No specific submissions were requested nor made by the parties

with respect to the nature of the court's jurisdiction to determine the mechanism

and time lines to classify and quantify claims against the debtor company.
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(2) For the purposes of this Act, the amount represented by a claim of any secured
or unsecured creditor shall be determined as follows: ^
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[21 ] Under the Bankruptcy and Insolvency Act the Tmstee is the designated
gatekeeper who first determines whether a Proof of Claim submitted by a creditor

is valid. The tmstee may admit the claim or disallow it in whole or in part
(s.135(2) BIA). A creditor who is dissatisfied with a decision by the trustee may
appeal to a judge of the Bankruptcy Court.

[22] In contrast, the CCAA does not set out the procedure beyond the language in

s. 12. The language only accomplishes two things. The first is that the debtor

company can agree on the amount of a secured or unsecured claim; and secondly,

if there is a disagreement, then on application of either the company or the creditor,

the amount shall be determined by the court on "summary application".

[23] The practice has arisen for the court to create by order a claims process that

is both flexible and expeditious. The Monitor identifies, by review of the debtor's
records, all potential claimants and sends to them a claim package. To ensure that

all creditors come forward and participate on a timely basis, there is a provision in

the claims process order requiring creditors to file their claims by a fixed date. If

they do not, subject to further relief provided by the claims process order, or by the

court, the creditor's claim is barred.

[24] If the Monitor disagrees with the claim, and the disagreement cannot be
resolved, then a claimant can present its case to a claims officer who is usually

given the power to adjudicate disputed claims, with the right of appeal to a judge of
the court overseeing the CCAA proceedings.

[25] The establishment of a claims process utilizing the monitor and or a claims
officer by court order appears to be a well accepted practice ( See for example

Federal Gypsum Co., (Re) 2007 NSSC 384; Olympia & York Developments Ltd.
(Re) (1993), 17 C.B.R. (3d) 1 (Ont. S.C.J.); Air Canada, (Re) (2004)2 C.B.R.
(5th) 23 ( Ont.S.C.J.); Triton Tubular Components v. Steelcase Inc., [2005] O.J. No.

3926 (OntS.CJ.); Muscletech Research & Development Inc., (Re), [2006] O.J. No.

4087 (OntS.C.J.); Pine Valley Mining Corp., (Re) 2008 BCSC 356; Blue Range
Resource Corp., Re 2000 ABCA 285; Carlen Transport Inc. v. Juniper Lumber

Co. (Monitor of) (2001), 21 C.B.R. (4th) 222 (N.B.Q.B.).)

[26] I could find no reported case that doubt the authority of the court to create a
claims process. Kenneth Kraft in his article "The CCAA and the Claims Bar

Process", (2000), 13 Commercial Insolvency Reporter 6, endorsed the utilization
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of a claims process on the basis of reliance on the court's inherent jurisdiction,

provided the process adhered to the specific mandates of the CCAA. In unrelated

contexts, caution has been expressed with respect to reliance on the inherent

jurisdiction of the superior court as the basis for dealing with the myriad issues that
can arise under the CCAA (See: Clear Creek Contracting v. Skeena Cellulous

/nc,(2003), 43 C.B.R (4th) 187) (B.C.C.A.) and Stelco Inc.(Re), [2005] O.J. No. ^
1171 (CA.)). ^

co
co

[27] Sir J.H. Jacob, Q.C. in his seminal article "The Inherent Jurisdiction of the

Court", (1970) Current Legal Problems 23, concluded that it has been clear law
from the earliest times that superior courts of justice, as part of their inherent

jurisdiction, have the power to control their own proceedings and process. He

wrote:

Under its inherent jurisdiction, the court has power to control and regulate

its process and proceedings, and it exercises this power in a great variety of
circumstances and by many different methods. Some of the instances of the
exercise of this power have been of far-reaching importance, others have dealt
with matters of detail or have been of transient value. Some have involved the
exercise of administrative powers, others of judicial powers. Some have been

turned into rules of law, others by long usage or custom may have acquired the
force of law, and still others remain mere mles of practice. The exercise of this
power has been pervasive throughout the whole legal machinery and has been
extended to all stages of proceedings, pre-trial, trial and post-trial. Indeed, it is
difficult to set the limits upon the powers of the court in the exercise of its
inherent jurisdiction to control and regulate its process, for these limits are
coincident with the needs of the court to fulfil its judicial functions in the
administration of justice.

p. 32-33

[28] The CCAA gives no specific guidance to the court on how to determine the
existence, nature, validity or extent of a claim against a debtor company. As noted

earlier, the only reference is in s. 12 of the Act that if there is a dispute as to the

amount of a claim, then the amount shall be determined by the court "on summary

application". In Re Freeman Estate, [1922] N.S.J. No. 15, [1923] 1 D.L.R. 378 (en

banc) the court considered the words "on summary application" as they appeared

in the Probate Act R.S.N.S. 1900c.l58. Harris C.J. wrote:
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[17] The words "summary application" do not mean without notice, but simply
imply that the proceedings before the Court are not to be conducted in the
ordinary way, but in a concise way.

[18] TheOxfordDictionary p. 140 gives as one of the meanings of "summary" -^
dispensing with needless details or formalities— done with despatch. 5

(0
m

[19] In the case of the Western &c R. Co. v. Atlanta (1901), 113 Ga. 537, the [3
meaning of the words "summary proceeding" is discussed at some length and the ^
Court held at pp. 543-544:- z

01
Q0M

"In a summary manner does not at all mean that they may be abated without
notice or hearing, but simply that it may be done without a trial in the ordinary
forms prescribed by law for a regular judicial procedure."

[20] I cite this not because it is a binding authority, but because its reasoning

commends itself to my judgment and I adopt it.

[29] In my opinion, whatever process may be appropriate and necessary to

adjudicate disputed claims that ultimately end up before a judge of the superior
court, the determination by the court that claims must initially be identified and
assessed by the Monitor, and heard first by a Claims Officer, is a valid exercise of

the court's inherent jurisdiction.

[30] The CCAA gives to the court the express and implied jurisdiction to do a
variety of things. They need not all be enumerated. The court is required to

appoint a monitor (s. 1 1.7). Once appointed, the monitor is required to monitor the

company's business and financial affairs. The Act mandates that the monitor have

access to and examine the company's property including all records. The monitor

must file a report with the court on the state of the company's business and

financial affairs and contain prescribed information. In addition, the monitor shall

carry out such other functions in relation to the company as the court may direct

(s.ll.7(3)(d)).

[31] In these circumstances, it is not only logical, but eminently practical that the

monitor, as an officer of the court, be directed by court order to fulfil the analogous

role to that of the trustee under the BIA. The Claims Procedure Order of February

18, 2009 accomplishes this.
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POWER OF THE MONITOR

[32] The Monitor was required by the Order to publish a notice to claimants in ^~
the newspaper regarding the claims procedure. It was also required to send a ^

claims package to known potential claimants identified by the Monitor through its ^
review of the books and records of ScoZinc. The claims bar date was set as March "-

16,2009,or such later date as may be ordered by the court. ^

[33] The duties of the Monitor, once a claim was received by it, were set out in

paragraphs 9 and 10 of the Claims Procedure Order. They provide as follows:

9. Upon receipt of a Proof of Claim:

a. The Monitor is hereby authorized and directed to use reasonable
discretion as to the adequacy of compliance as to the manner in
which Proofs of Claim are completed and executed and may,
where it is satisfied that a Claim has been adequately proven,
waive strict compliance with the requirements of this Order as to
the completion and the execution of a Proof of Claim. A Claim
which is accepted by the Monitor shall constitute a Proven Claim;

b. the Monitor and ScoZinc may attempt to consensually resolve the
classification and amount of any Claim with the claimant prior to

accepting, revising or disallowing such Claim; and

0)
00
r\l

10. The Monitor shall review all Proofs of Claim filed on or before the Claims

Bar Date. The Monitor shall accept, revise or disallow such Proofs of
Claim as contemplated herein. The Monitor shall send a Notice of
Revision or Disallowance and the form of Notice of Dispute to the
Claimant as soon as the Claim has been revised or disallowed but in any
event no later than 1 1:59 p.m. (Halifax time) on March 27, 2009 or such
later date as the Court may order. Where the Monitor does not send a
Notice of Revision or Disallowance by the aforementioned date to a
Claimant who has submitted a Proof of Claim, the Monitor shall be
deemed to have accepted such Claim.
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[34] Any person who wished to dispute a Notice of Revision or Disallowance
was required to file a notice to the monitor and to the Claims Officer no later than

April 6, 2009. The Claims Officer was designated to be Richard Cregan, Q.C.,

serving in his personal capacity and not as Registrar in Bankruptcy. Subject to the

direction of the court, the Claims Officer was given the power to determine how

evidence would be brought before him and any other procedural matters that may

arise with respect to the claim. A claimant or the Monitor may appeal the Claims

Officer's decision to the court. °?

[35] The Monitor suggests that the power given to it under paragraph 9(a) and 10
is sufficient to permit it to accept the revised Proofs of Claim filed after the claim's

bar date of March 16, 2009, but before its assessment date of March 27, 2009.

[36] Reliance is also placed on the decision of the Alberta Court of Appeal in
Blue Range Resource Corp. 2000 ABCA 285. As noted by the Monitor, the .

decision in Blue Range did not directly deal with the issue on which the Monitor
here seeks directions. In Blue Range, the claims procedure established by the court

set the claims bar date of June 15, 1999. Claims of creditors not proven in

accordance with the procedures set out were deemed to be forever barred. Some

creditors filed their Notice of Claim after the claims bar date. The monitor

disallowed their claims. There were a second group of creditors who filed their

Notice of Claim prior to the applicable claims bar date, but then sought to amend
their claims after the claims bar date had passed. The monitor also disallowed

these claims as late. What is not clear from the reported decisions is whether this

second group of creditors requested amendments of their claims during the time

period granted to the Monitor to carry out its assessment.

[37] The chambers judge allowed the late and amended claims to be filed. Enron
Capital Corp. and the creditor's committee sought leave to appeal that decision.

Leave to appeal was granted on January 14, 2000 with respect to the following

question:

What criteria in the circumstances of these cases should the Court use to exercise
its discretion in deciding whether to allow late claimants to file claims which, if
proven, may be recognized, notwithstanding a previous claims bar order

containing a claims bar date which would otherwise bar the claim of the late
claimants, and applying the criteria to each case, what is the result?
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Re Blue Range Resources Corp., 2000 ABCA 16

[38] Wittmann J.A. delivered the judgment of the court. He noted that all counsel
conceded that the court had the authority to allow the late filing of claims and that
the appeal was really a matter of what criteria the court should use in exercising

that power. Accordingly, a Claims Procedure Order that contains a claims bar date

should not purport to forever bar a claim without a saving provision. Wittmann

J.A. set out the test for determining when a late claim may be included to be as w

follows: z
0->

pd
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[26] Therefore, the appropriate criteria to apply to the late claimants is as
follows:

1. Was the delay caused by inadvertence and if so, did the claimant
act in good faith?

2. What is the effect of permitting the claim in terms of the existence

and impact of any relevant prejudice caused by the delay?

3. If relevant prejudice is found can it be alleviated by attaching
appropriate conditions to an order permitting late filing?

4. If relevant prejudice is found which cannot be alleviated, are there
any other considerations which may nonetheless warrant an order

permitting late filing?

[27] In the context of the criteria, "inadvertent" includes carelessness,
negligence, accident, and is unintentional. I will deal with the conduct of each of
the respondents in turn below and then turn to a discussion of potential prejudice
suffered by the appellants.

2000 ABCA 285

[39] The appellants claimed that they would be prejudiced if the late claims were
allowed because if they had known the late claims would be allowed they would
have voted differently. This assertion was rejected by the chambers judge. With
respect to what is meant by prejudiced, Wittmann J.A. wrote:

40 In a CCAA context, as in a BIA context, the fact that Enron and the other

Creditors will receive less money if late and late amended claims are allowed is
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not prejudice relevant to this criterion. Re-organization under the CCAA involves
compromise. Allowing all legitimate creditors to share in the available proceeds is
an integral part of the process. A reduction in that share can not be characterized
as prejudice: Re Cohen (1956), 36 C.B.R. 21 (Alta. C.A.) at 30-31. Further, I am
in agreement with the test for prejudice used by the British Columbia Court of
Appeal in 312630 British Columbia Ltd. It is: did the creditor(s) by reason of the Q
late filings lose a realistic opportunity to do anything that they otherwise might ^
have done? Enron and the other creditors were fully informed about the potential
for late claims being permitted, and were specifically aware of the existence of ^
the late claimants as creditors. I find, therefore, that Enron and the Creditors will z
not suffer any relevant prejudice should the late claims be permitted, g

0
CM

[40] In considering how the Monitor should carry out its duties and
responsibilities under the Claims Procedure Order it is important to note that the

Monitor is an officer of the court and is obliged to ensure that the interests of the

stakeholders are considered including all creditors, the company and its

shareholders ( See Laidlaw Inc Re (2002), 34 C.B.R. (4th) 72 (Ont. S.C.J.).

[41] In a different context Tumball J.A. in Siscoe & Savoie v. Royal Bank (1994),
29 C.B.R. (3rd) 1 commented that the monitor is an agent of the court and as a

result is responsible and accountable to the court, owing a fiduciary duty to all of

the parties (para. 28).

[42] In my opinion, para. 9(a) is not of assistance in determining the authority of
the Monitor to revise upward a claim filed after the claim's bar date but before the

assessment date. Paragraph 9(a) authorizes the JVIonitor to use reasonable

discretion as to the adequacy of compliance as to the manner to which Proofs of

Claim are completed and executed. If it satisfied that the claim has been

adequately proven it may waive strict compliance with the requirements of the

order as to completion and the execution of a Proof of Claim.

[43] Paragraph 10 of the Claims Procedure Order mandates the Monitor shall
review all Proofs of Claim filed on or before the claims bar date. It shall "accept,

revise or disallow such Proofs of Claim as contemplated herein". While normally

a monitor's revision would be to reduce a Proof of Claim, there is in fact nothing in

the Claims Procedure Order that so restricts the Monitor's authority. It is

obviously contemplated by para. 10 that the monitor is to carry out some

assessment of the claims that are submitted.
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[44] In my view, the Proofs of Claim that are filed act both as a form of pleading
and an opportunity for the claimant to provide supporting documents to evidence

its claim. In the case before me, the creditors discovered that the claims they had

submitted were inaccurate and further evidence was tendered to the Monitor to

demonstrate. The Monitor, after reviewing the evidence, accepted the validity of c
03

the claims. ^
n

[45] Courts in a general way are engaged in dispensing justice. They do so by ^
setting up and applying procedural rules to ensure that litigants are afforded a fair ^
hearing. The resolution of disputes through the litigation process, including the ^
ultimate hearing, is fundamentally a tmth-seeking process to determine the facts

and to apply the law to those facts. Can it be any different where the process is not

in the court but under its supervision pursuant to a claims process under the

CCAA.?

[46] To suggest that the monitor does not have the authority to receive evidence
and submissions and to consider them is to say that it does not have any real

authority to carry out its court appointed role to assess the claims that have been

submitted. The notion that the monitor cannot look at documentary evidence on its

own initiative or at the instance of a claimant, and even consider submissions, is to

deny it any real power to consider and make a preliminary determination of the

merits of a claim.

[47] The Claims Procedure Order contains a number of provisions that anticipate
the exchange of information between the Monitor, the company and a creditor.

Paragraph 9(b) authorizes the Monitor and ScoZinc to attempt to consensually
resolve the classification and the amount of any claim with a claimant prior to

accepting, revising or disallowing such claim. Paragraph 17 of the Claims

Procedure Order directs that the Monitor shall at all times be authorized to enter

into negotiations with claimants and settle any claim on such terms as the Monitor

may consider appropriate.

[48] In my opinion, it does not matter that revised claims were submitted after the

claims bar date. In essence, the Monitor simply acted to revise the Proofs of Claim

already submitted to conform with the evidence elicited by the Monitor, or

submitted to it. The Monitor had the necessary authority to revise the claims,

either as to classification or amount.

CM
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[49] If a claimant seeks to revise or amend its claim after the assessment date set

out in the Claims Procedure Order, different considerations may come into play.

The appropriate procedure will depend on the provisions of the Claims Procedure

Order. In addition, the court, as the ultimate arbiter of disputed claims under s. 12

of the CCAA, should always be viewed as having the jurisdiction to permit
appropriate revision of claims.

Beveridge, J.
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ENDORSEMENT

[1] Clhe Minhg Corporation ("Clhe"), New Elk Coal Company LLC ("New Elk"), Nortfa
Central Energy Company ("North Central") and, togetiher with Clhe and New Elk (the
"Applicants") are in the bushess of locating, exploring and developmg irrineral resource

properties, with a focus on gold and metallurgical coal (the "Clhe Bushess"). The Applicants,
along with their wholfy-owned subsidiary, Raton Bash Analytical LLC ("Raton Basin") and,
together with the Applicants (the "Ctme Group") have hterests h resource properties h Canada,

the United States and Madagascar.

[2] The Applicants apply for an initial order pursuant to the provisions of the Companies '

Creditors Arrangement Act ("CCAA") and, if granted, the Applicants also seek an order (the
"Clams Procedure Order") approving a claims process (the "Claims Procedure") for the
identification and determination of claims against the Applicants and their present and former
directors and officers. The Applicants also seek an order (the "Meetings Order") inter alia: (i)
accepting the fling of a plan of compromise and arrangement in respect of the Applicants (the
"Plan"); (ii) autihorizing the Applicants to call, hold and conduct meetings (the "Meetings") of
creditors whose claims are to be affected by the Plan for the purpose of enablhg such creditors
to consider and vote on a resohtion to approve the Plan; and (iii) approvmg the procedures to be
followed with respect to the calling and conduct of the Meetings.
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[3] The Cline Group has experienced financial challenges that necessitate a recapitalization
of the Applicants under the CCAA. As set out h the affidavit of Mr. Matfhew Goldfarb, Chief

Restructuring Officer and Acting Chief Executive Officer of Clhe, the performance of tihe Clme
Busmess has been adversely affected by the broader industry wide challenges, particularly the
protracted downturn in prevailing prices for metaUurgical coal Operations at the New Elk
metallurgical coal mhe h Colorado (the "New Elk Mhe") were suspended in July 2012 because =~
the mhe could not operate profitably as a result of a declhe h the market price of metaUurgical ^
coal The suspension of mining activities was htended to be temporary. However, Mr. Goldfarb u-
contends that market conditions h the coal industry have not sufficiently recovered and the §

suspension of fiiU scale mining activities is still in effect. to

co

[4] Mr. Goldfarb contends that the Cline Group's other resource hvestments remam at the ^
feasibility, exploration and/or development stages and the Cline Group's current inability to ^
derive profit from the New Elk Mhe has rendered the Applicants unable to meet their financial
obligations as they become due.

[5] Clme is h default of its 2011 series 10% Senior Secured Notes (the "2011 Notes") as
well as its 2013 series 10% Senior Secured Notes (the "2013 Notes", and coUectively with the
2011 Notes, the "Secured Notes"). As at December 1, 2014, total obligations h excess of $110

million are owed h respect of the Secured Notes, which matured on June 15, 2014. The Secured
Notes were subject to Forbearance Agreements that expired on November 28, 2014 and Mr.

Goldfarb contends that the Applicants do not have the ability to repay the Secured Notes.

[6] The Secured Notes are issued by Cline and guaranteed by New Elk and North Central
The hdenture trustee h respect of the Secured Notes (the Trustee") holds a first ranking

security hterest over substantially all the assets of Cline, New Elk and North Central Mr.
Goldfarb states that the amounts owhg under the Secured Notes exceed the vahe oftihe Cline

Busmess and that there would be no recovery for unsecured creditors if the Trustee were to

enforce its security against the Applicants h respect of the Secured Notes.

[7] The Secured Notes are held by beneficial owners whose hvestments are managed by
Marret Asset Management Inc. ("Man-et"). Marret exercises afl discretion and authority h

respect of the holders of the Secured Notes (the "Secured Noteholders"). Cline has engaged h

discussions with representatives of Marret regarding a consensual recapitalization of the
Applicants and these discussions have resulted in a proposed recapitalization transaction that is
supported byMarret, onbehatfofthe Secured Noteholders (the "Recapitalization").

[8] Mr. Goldfarb states that if implemented, the Recapitalization would:

a. mahtain the Clhe Group as a unified corporate enterprise;

b. reduce the Applicants' secured mdebtedness by more than $55 million;

c. reduce the Applicants' annual hterest expense h the near term;

d. preserve certah tax attributes within the restructured company; and
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e. efiectuate a reduced debt structure to enable the Clme Group to better
withstand prolonged weakness h the price ofmstallurgical coal

[9] Mr. Goldfarb also states that the Recapitalization would also provide a limited recovery
for the Applicants' unsecured creditors, who would otherwise receive no recovery h a security

enforcement or asset sale scenario. It is contemplated that the Recapitalization would be ^
implemented pursuant to a plan of compromise and arrangement under the CCAA (the "CCAA c
Plan) that is recognized h the United States under Chapter 15, Title 11 of the United States o

Banknptcy Code ("Chapter 15"). g
01
co

[10] Cline and Man-et have entered mfo a Support Agreement dated December 2, 2014 that ^

sets forth the principal terms of the proposed Recapitalization. Based on Marret's agreement to g
the Recapitalization (on behalf of the Secured Noteholders), the Applicants have achieved ^-
support fi-om their senior rankbg creditors, which represent in excess of 95% of the Applicants' ^
total hdebtedness.

[11] The Applicants seek the Initial Order to stabilize their fmancial situation and to proceed

with the Recapitalization as e£5ciently as possible, and to this end, the Applicants request that
the Court also grant the Claims Procedure Order and the Meetings Order.

[12] Clhe is a public company incorporated under the laws of British Columbia, with its

registered head office located in Vancouver. Cline commenced busmess under the laws of
Ontario h 2003 and Mr. Goldfarb states that its principal office, which serves as the head olEce

and nerve centre of the Clme Group is located h Toronto.

[13] Clhe is the direct or indirect parent company of New Elk, North Central and Raton
Basin. Cline also holds minority hterests h Iron Ore Corporation h Madagascar SARL, Sti-ike

Mmerals Inc. and UMC Energy pic, all of which are exploration companies.

[14] Cline is the sole shareholder of New Elk, a limited liability company incorporated
pursuant to the laws of Colorado. New Elk holds mining rights h the New Elk Mhe and
maintains a Canadian bank account with the Bank of Montreal h Toronto.

[15] New Elk is the sole shareholder of North Central and Raton Basin, both of which are

mcorporated pursuant to the laws of Colorado. North Central holds a fee-simple interest h
certah coal parcels on which the New Elk Mme is situated and mahtains a Canadian bank

account with the Bank of Montreal h Toronto. Raton Basis in inactive and is not an applicant h
the proceedmgs.

[16] Clhe Group prepares its financial statements on a consolidated basis. The required

financial statements are h the record. As at August 31, 2014, the Cline Group's liabilities were
approximately $99 million. The pnmary secured liabilities were the 2011 Notes m the principal

amount h excess of $71 million, plus accmed and unpaid interest, and the 2013 Notes h the
principal amount of approximately $12 mfflion, phis accmed and unpaid mterest. Both the 2011
Notes and the 2013 Notes matured on June 15, 2014.
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[17] Pursuant to an Inter-Creditor Agreement, the 2011 Notes and the 2013 Notes have a first
raridng security mterest on the property and undertakmg? of the Applicants and rank pari passu
as between each other.

[18] Cljne and New Elk are defendants m an uncertified class action lawsuit alleging that they

violated the WARN Act by iailhg to provide personnel who provided services to New Elk with at ^
least 60 days advance written notice of the suspension of both scale production at the New Elk ^
Mhe. These allegations are disputed. u

co
en

[19] The Applicants are aware of approximately $3.5 mflUon h other unsecured claims. §
u
t0

[20] On December 16, 2013, Clhe was unable to make semi-annual hterest payments h z

respect of both the 2011 and 2013 Notes. A Forbearance Agreement was entered mto. During ^
the forbearance period, the Applicants engaged Moelis & Company to conduct a comprehensive o
sale process h an effort to maximize vahe for the Applicant and its stakehokiers (the Sales
Process"). No offers or expressions ofmterest were received h the Sale Process.

[21] The forbearance period expired on November 28, 2014 and Mr. Goldfarb has stated that

Marret has confirmed that the Secured Noteholders have given instructions to the Trustee to
accelerate the Secured Notes.

[22] Accordhgty, Clme is fam-iediately requjred to pay h excess of $110 million h respect of

the Secured Notes. Mr. Goldiarb states that the Clhe Group does not have the ability to pay
these amounts and consequently the Trustee is h a position to enforce its security over the assets

and property of the AppHcants.

[23] In light of these financial conditions, Mr. Goldfarb states that the Applicants are
insolvent.

[24] Mr. Goldfarb also contends that without the benefit of CCAA protection, there could be
an erosion of the vahe of the Clhe Group and that the stay of proceedings under the CCAA is

required to preserve the value of the Clhe Group.

[25] The Applicants are seeking the appointment of FTI Consulting Canada Inc. ("FTI") as the
proposed monitor h these proceedings (the "Monitor").

[26] The proposed Initial Order also provides for a court ordered charge (the "Administration
Charge") to be granted h favour of the Monitor, its counsel, counsel to the Applicants, the Chief
Restructuring 0£&cer (the "CRO") and counsel to Marret h respect of their fees and
disbursements incurred at the standard rates and charges. The proposed Administration Charge
is an aggregate amount of $350,000.

[27] The directors and officers have expressed their desire for certainty with respect to
potential persoml liability if they continue h their current capacities. Mr. Goldfarb states that h

order to continue to carry on bushess during the CCAA proceedhgs and h order to conduct the
Recapitalization most efiectively, the Applicants require tihe active and committed involvement
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of the board and, accordmgly, the proposed Initial Order provides for a court ordered charge (the
'Directors' Charge") in the amount of $500,000 to secure the Applicants' indemmfication of its

directors and officers h respect of liabilities they may mcur during the CCAA proceedings. The
amount of the Directors' Charge has been calculated based on tihe estimated exposure of the

directors and ofl5cers and has been reviewed with the prospective Monitor. The proposed
Directors Charge would only apply to the extent that the directors and oflScers do not have ='
coverage under the D&O insurance policy with AIG Insurance Company ofCamda. ^

u
[28] The Applicants seek to complete the Recapitalization as quickly as reasonably possible g
and they anticipate that their existing cash resources will provide the Cline Groq? with sufficient c§

liquidity during the CCAA proceedings. ^
z
0

[29] It is also contemplated that foreign recognition proceedmgs wfll be sought h Colorado ^
pursuant to Chapter 15. The Applicants seek the authorization for the Monitor to act as the ^
foreign representative of the Applicants h the CCAA proceedings and to seek recognition of
these proceedings h the United States pursuant to Chapter 15.

[30] Having reviewed the record, inchding the aflidavit of Mr. Goldfarb and the pre-filing
report submitted by FTI, I am satisfied that each of the Applicants is "a debtor company" withm
the meaiung of the defined tenn h s. 2 of the CCAA.

[31] Cline is a "company" within the meaning of the CCAA. It is hcorporated under the laws
of British Columbia with gold development assets h Ontario and does business from its head

oflEice h Toronto.

[32] New Elk and North Central are incorporated h Colorado, have assets h Canada, namely
bank accounts m Toronto and are directed from Cline's head office m Toronto. In my view,

each of New Elk and North Central is a "company" within the meaning of the CCAA because it
is an incorporated company havhg assets h Canada.

[33] I am also satisfied that the Applicants meet both the traditional test for insokency under
the Bankruptcy and Insolvency Act and the expanded test for insolvency based on a looming
liquidity condition given that Clme has been unable to make hterest payments under the Secured
Notes, the Secured Notes have matured, the Forbearance Agreement has expired and the Trustee

is h a position to enforce its security over the property of the Applicants. Further, I am satisfied
that the Applicants are unable to obtafa traditional or alternative financing to support the day-to-
day operations and there is no reasonable expectation that the Applicants will be able to generate
sufficient cash flow from operations to support their existing debt obligations (see: (Re) Stelco
Inc. (2004), 48 CBR (4th) 299 (Out. Sup. Ct. (Commercial List)); leave to appeal to CA refused
(2004) O.J. No. 1903; leave to appeal to SCC refused (2004) SCO No. 336).

[34] It is also clear that the Applicants' liabilities iar exceed the $5 million toeshold amount
under the CCAA.

[35] In my view, the CCAA applies to the Applicants' as "debtor companies" h accordance

withs.3(l)oftheCCAA.
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[36] The Applicants have fled the required financial information, hcbding audited financial
statements and the cash-flow forecast.

[37] The Applicants h the Initial Order seek authorization (but not a requirement) to make
certah pre-fiBng payments, hcluding, inter alia:

a. payments to employees of effective wages, benefits and related amounts; -^
co
u

b. the amounts owing to respective hdividuals working as mdependent 03
contractors; g

u
c. the fees and disbursements of any consultants, agents, experts, accountants, z

counsel or other persons currently retained by the Applicants m respect of the ^.

CCAA; and o
r\i

d. certah expenses hcurred by the Applicants in carrying on the bushess h the
ordinary course, that pertains to the period prior to the date of the Initial
Order, if; m the opinion of the Applicants and with the consent of the Monitor,
the applicable supplier or service provider is critical to the Cline Bushess and

the ongoing operations of the Clhe Groq).

[38] The court has jurisdiction to permit payment of pre-filing obligations to persons whose
services are critical to the ongoing operations of the debtor's companies (see: (Re) Canwest
Global Communications Corp. (2009), 59 CBR (5th) 72; (Re) Cinram International Inc., 2012
ONSC 3767 and (Re) Skylink Aviation Inc., 2013 ONSC 1500). In granting such authorization,

the courts consider a number of factors, including:

a. whether the goods and services were integral to the business of the applicants;

b. the applicants' need for the unhten-upted suppfy of the goods or services;

c. the fact that no payments would be made without the consent of the monitor;

d. the monitor's support and willingness to work with the applicants to ensure

that payments to suppliers h respect of pre- fQmg liabilities were appropriate;

e. whether the applicants had sufficient inventory of goods on hand to meet their
needs; and

£ the eflFect on the debtor's ongomg operations and ability to restruct.ire if they
were unable to make pre-filing payments to their critical suppliers.

[39] In this case, the Applicants are of the view that their employees and certah of their
independent contractors, certah suppliers of goods and services and certah providers of permits
and licences are critical to the operation of the Cline Bushess. Mr. Goldfarb believes that such
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persons should be paid h the ordinary course, hcludmg in respect of pre-filing amounts, in order
to avoid disruption to the Applicants' operations during the CCAA proceedings.

[40] I am satisfied that it is appropriate m the present circumstances to grant the Applicants
the authority to pay certah pre and post-filhg obligations, subject to the terms and conditions m

the proposed Initial Order.

[41] Turning now to the request for the Adininistration Charge, s. 11.52 of the CCAA u
expressly provides the court with the jurisdiction to grant the Administration Charge. In (Re) g

Canwest Publishing. Inc., 2010 ONSC 222, the court noted that s. 11.52 does not contah any g
specific criteria for a court to consider h granting an admmistration charge and provide a list of ^
•non-exhaustive factors to consider h making such an assessment. The list of factors to consider g
•hclude: ^f

0
CM

. a. the size and complexity ofthebushess behg restructured;

b; the proposed role of the beneficiaries of the charge;

c. whether there is unwarranted duplication of roles;

d. whether the quantum of the proposed charge appears to be fair and reasonable;

e. the position of the secured creditors likely to be affected by the charge; .and

£ the position of the monitor.

[42] The Applicants submit that the Administration Charge is warranted and necessary for the
reasons set forth h Mr. Goldfarb's afifidavit at paragraphs 133-140.

[43] I am satisfied that h these circumstances, the granting of the Administration Charge is
warranted and necessary and that it is appropriate for the court to exercise its jurisdiction to grant
the Administration Charge h the amount of $350,000.

[44] The Applicants also seek a Directors' Charge m the amount of $500,000.

[45] Section 11.51 of the CCAA affords the court the jurisdiction to grant a charge relating to

directors' and officers' mdemnification on a priority basis. The court has granted director and
oflicer charges h a number of cases includmg Canwest Global, supra, Canwest Publishing,
supra, Cinram, supra and Skylink, supra.

[46] The Applicants submit that the Directors' Charge is warranted and necessary and that it is
appropriate h the present circumstances for the court to exercise its jurisdiction and grant the

charge h the amount of $500,000.

[47] For the reasons set out in Mr. Goldfarb's afiBdavit at paragraphs 134 - 138, I accept these
submissions.



[48] The Applicants have also indicated that, with the assistance of the Monitor as foreign
representative, they intend to commence Chapter 15 proceedings h the United States Bankruptcy
Court for the District of Colorado. Pursuant to s. 56 of the CCAA, the court has the authority to

appoht a foreign representative of the Applicants for the purpose of havmg these proceedfags
recognized h a jurisdiction outside of Canada. =•

c

[49] The Applicants seek authorization for each of the Applicants and the Monitor to apply to u^
any court for recognition of the Initial Order and authorization for the Monitor to act as ^
representative h respect of these CCAA proceedmgs for the purpose of having the CCAA §
proceedings recognized outside of Canada. ^

z
0

[50] I am satisfied that it is appropriate to appoint the Monitor as foreign representative of the ^-
Applicants .with respect to these proceedings. . ^

[51] The Applicants, h their factum, also address the issue of the Applicants' "center of main
interest" as bemg in Ontario. These submissions arc set out at paragraphs 77 - 84 of the
Applicants' Factum.

[52] Although the submissions are of hterest, the determination of the Applicants' "center of
mah mterest" ("COMI") is an issue to be considered by the United States Bankruptcy Court for

the District of Colorado, rather than this court.

[53] The Applicants also seek a postponement of the Annual Shareholders Meeting. The

previous Annual Meeting ofCline was held on August 15, 2013 and therefore Clhe was reqiured
by statute to hold an annual general meeting by November 15,2014.

[54] Mr. Goldfarb states that it would serve no purpose for Clme to call and hold its annual
meeting of Shareholders given that the Shareholders of Clhe no longer have an economic
interest h Clme as a result of the insolvency. The Applicants submit that it is appropriate for the
court to exercise its jurisdiction to relieve Clhe from its obligation to call and hold its annual
meeting of Shareholders until after the termination of the CCAA proceedings or further order of
the court. In support of this request, the Applicants reference Canwest Global, supra and

Skylink, supra.

[55] In my view, the request to postpone the annual Shareholders meeting is appropriate h the
circumstances and is granted.

[56] In the result, I am satisfied that the Applicants meet all of the qualifications required to
obtain the requested relief under the CCAA and the Initial Order is granted in the form

presented.

[57] The Applicants also request two additional orders that they beUeve are necessary to

advance the Recapitalization:
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a. an order establishing a process for the identification and determmation of
claims against the Applicants and their present and former directors and

oflBcers (the Claims Procedure Order); and

b. an order authorizing the Applicants to file the Plan and to convene meetings
of their afifected creditors to consider and vote on the Plan (the Meetings =~
Order). -^

m
u

[58] The Applicants seek the Clahns Procedure Order and the Meetings Order at this stage g

because they wish to effectuate the recaprtalization as efficiently as possible. Further, the §
Applicants submit that the "comeback clauses" inchided h the draft Claims Procedure Order and ^

Meetings Order ensure that no party is prejudiced by the granting of such order at this tune. ^
•t

[59] The Applicants have submitted a factum in support of the Claims Procedure Order and
Meetings Order. In the factual background to the Recapitalization and proposed Plan, the Claims
Procedure and- the meetmg of creditors is set out at paragraphs 8 - 29 of the factum. For

mformational purposes, these paragraphs are set out m Appendk "A" to tliis Endorsement.

[60] The issues to be considered on this motion are whether:

(a) it is appropriate to proceed with the Claims Procedure;

(b) it is appropriate to permit the Applicants to file the Plan and call the meetings;

(c) the proposed classification of creditors is appropriate; and

(d) a consolidated plan is appropriate m the circumstances.

[61] In (Re) Skylink, supra at paragraph 35, I noted that wMe it is not the usual practice for
applicants to request claims procedure and meetmgs order concurrently with an initial CCAA
application, the court has granted such relief in appropriate circumstances. The support for a
restructuring proposal fi-om the only creditors with an economic hterest, and the existence of a

comeback hearing at which any issues in respect of the orders can be addressed, are two iactors

that militate in favour of granting the Clamis Procedure and Meetings Order concurrently with
the initial application.

[62] hi my view, the foregomg comment is applicable m these proceedmgs.

[63] I also note diat both the Claims Procedure Order and the Meetmgs Order provide that any
mterested party that wishes to amend the Claims Procedure Order or the Meetings Order, as
applicable, can bring a motion on a comeback date to be set by the court.

[64] I also accept that most of the Applicants' known creditors are familiar with the
Applicants and the Cline Business and the determination of most of the claims against the

Applicants would be earned out by the Applicants usmg the Notice of Claim Procedure. As
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such, the Applicants submit that a claims bar date of January 13, 2015 will provide sufficient
tune for creditors to assert their claims and will not result in any prejudice to said creditors.

[65] Based on the submissions of the Applicants, I accept this submission.

[66] Accordmgly, I am satisfied that the court should exercise its discretion and grant the ^
requested Clams Procedure Order at this tune. c!

co
u

[67] Turning now to the issue as to whether it is appropriate to permit the Applicants to file ro
the Plan and call the meetings, the court is not required to address the fairness and g

reasonableness of the Plan at this stage. 
ĉo
z
0
•^f-
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[68] In these circumstances, I am satisfied that it is appropriate to grant the Meetings Order at
this time in order to allow the Meetings Procedure to proceed concurrently with the Claims o
Procedure, with a view to completing the RecapitaUzation as efficiently as possible.

[69] Commencmg at paragraph 42 of the fectum, the Applicants make submissions with

respect to tihe proposed classification of creditors for voting purposes.

[70] The Applicants submit that the holders of the 2011 Notes and the 2013 Notes have a
commonality of interest in respect of their pro rata share of the Secured Noteholders Allowed
Secured Claim and should be placed in the same class for voting purposes.

[71] For the purposes of the motion today, I am prepared to accept that it is appropriate for the
Secured NotehoUers to vote h the same class h respect of their Secured Noteholders Allowed
Secured Clam

[72] The Affected Unsecured Creditors' Class includes creditors with unsecured claims
agamst the Applicants, inckidmg the Secured Noteholders h respect of their Secured
Noteholders Allowed Unsecured Clafai and, if applicable, Marret h respect of the Marret

Unsecured Chm The AppKcants submit that the affected Unsecured Creditors have a
commonality of interest and should be placed in the same class for voting purposes.

[73] It is noted that the determination of the Secured Noteholders Allowed Unsecured Claim
has been determhed by the Applicants and Marret and, for purposes of voting at the Secured
Noteholders Meeting, is set at $17.5 mfflion.

[74] For the purposes of the motion today, I am prepared to accept the submissions of the
Applicants inchding their detemm-iation of the aflected Unsecured Creditors class.

[75] The WARN Act plahtiBs class consists of potential members of an uncertified class
action proceeding. The Applicants submit that the WARN Act claims have been asserted by only
two WARN Act plahtiBs on behalf of other potential members of the class and these claims have

not been proven and are contested by the Applicants.
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[76] Due to the unique nature and status of these claims, the Applicants have offered the
WARN Act plaintifis consideration that is different than the consideration offered to the Affected

Unsecured Creditors.

[77] I accept, for the purposes of this motion, that the WARN Act phintifK shoukl be placed h

a separate class for voting purposes. =-
_1
c

[78] With respect to holders of "Equity Claims", the Meetings Order provides that any person o
with a claim that meets the definition of "equity claim" under s. 2(1) of the CCAA will have no ^

right to, and wffl not, vote at meetings; and the Plan provides that equity clahiants wffl not §
receive a distribution under the Plan or otherwise recover anythmg h respect of their equity ^

claims or equity mterest. ^
^t-

[79] For the purposes of this motion, I accept the submission of the Applicants that it is ^
appropriate for equity claimants to be proh^ited fi-om voting on the Plan.

[80] The Plan as proposed by the Applicants is a consolidated plan of arrangement that is
htended to address the combmed clams against all the Applicants. Courts will authorize a

consolidated plan of arrangement to be filed for two or more related companies in appropriate
circumstances (see, for example: (Re) Northland Properties Ltd. (1988), 69 CBR (NS) 226
(BCSC); (Re) Lehndorff General Partners Ltd. (1993), 17 CBR(3d) 24).

[81] In this case, the Applicants submit that a consolidated plan is appropriate because:

a. New Elk is a whoBy-owned subsidiary of Cline and North Central is a wholly-

owned subsidiary of New E&;

b. the Applicants are htegrated members of the Cline Group, and there is
significant sharing ofbushess functions within the Clhe Group;

c. the Applicants have prepared consolidated financial statements;

d. all three of the Applicants are obligors h respect of the Secured Notes;

e. the Secured Noteholders are the only creditors with an economic interest in
any of the three Applicants and have a first ranking security hterest over all or
substantially all of the assets, property and undertakhgs of each of the

Applicants;

£ the JVARN Act claims are asserted against both Cline and New Elk under a
"shgle employer" theory of liability;

g. North Central has no known liabffides other than its obligations h respect of
the Secured Notes;
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h. Unsecured Creditors of the Applicants would receive no recovery outside of
the Plan; and

L the fflhg of a consolidated plan does not prejudice any aflFected Unsecured
Creditor or WARN Act plamtifl^ since a consolidated plan will not eliminate

any veto position with respect to approval of the plan that such creditors =-
would have if separate plans of arrangement were filed h respect of each of 'c
the Applicants, u

CO
OT

[82] For the purposes of the motion today, I accept these submissions and consider it g
appropriate to authorize the filing of a consolidated plan. ^

z
[83] In the result, I am satisfied that it is appropriate to grant both the Claims Procedure Order ^
and the Meetings Order at this time.

[84] It is specifically noted that the "comeback clause" that is hctuded h both the Claims

Procedure and tihe Meetings Orders will allow parties to come back before this court to amend or
vary the Claims Procedure Order or the Meetings Order. The comeback hearing has been
scheduled for Monday, December 22, 2014.

Regional Senior Justice G.B. Morawetz

Date: December 3,2014

0
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Court FUe No. CV-20-00647704-OOCL

ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR. ) THURSDAY, THE 29">
•<lll(<; .,

JUSTICE HAINEY ', D A.Y OF OCTOBER, 2020

;/i®!'j ,ll' ;!y''' /! "{ IN THE MASTER OF THE COMPLIES' CREDITORS
.;-,', -C ,"^1 AlfJ^-lNGEMENTACT, R.S.C. 1985, c. C-36, AS AMENDED
"ilViit ' ','/'

AND W THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF PHARMHOUSEINC, (the "Applicant^

CLAIMS IDENTIFICATION ORDER

THIS MOTION, made by the Applicant, pursuant to the Companies' Creditors

Arrangement Act, R.S.C, 1985, c, C-36, as amended (the "CCAA"), for an order, Inter alia,

approving the Claims Identification Process (as defined below) and certain related relief, was

heard this day by Zoom videoconference as a result of the COVID-19 pandomic.

ON READING the Notice of Motion of the Applicant, the affidavit of Peter Kampian

sworn October 25, 2020, the Second report of Ernst & Young Inc. (the "Second Report"), in its

capacity as monitor of the Applicant (the Monitor), filed, and on hearing the submissions of

counsel for the Applicant, counsel for the Monitor, counsel for Canopy Rivers Corporation,

counsel for 2615975 Ontario Limited, counsel for Bank of Montreal and such other counsel as

were present, no one else appearing although duly served as appears from the affidavit of service

of Joshua Foster sworn October 26, 2020;



SERVICE

1, THIS COURT ORDERS tliat the time for service of the Notice of Motion and the Motion

Record is hereby abridged and validated so that this Motion is properly returnable today and

hereby dispenses with further service thereof,

DEFINITIONS

2. TI-IIS COURT ORDERS that, for the purposes of this Claims Identification Order

establishing a. procedure for the submission of Clauns against the Applicant and the Directors

and Officers, in addition to terms defined elsewhere herein, the followmg terms shall have the

following meanings:

(a) "Assessments" means Claims of I-ler Majesty the Queen in Right of Canada or of

any Province or Territory or IVfunicipality or any other taxation autliority in any

Canadian or foreign jurisdiction, .including, witliout limitation, amounts which may

arise or have arisen under any notice of assessment, notice of objection, notice of

reassessment, notice of appeal, audit, investigation, demand or similar request from

any taxation authority;

(b) "Business Day" means a day, other than a Saturday, Sunday or a statutory holiday, on

which banks are generally open for business in Toronto, Ontario;

(c) "CCAA Proceedings" means the within proceedings in respect of the Applicant

under flie CCAA;

(d) "Charges" has the meaning given to that term in the Initial Order;

(e) "Claim" means:

(i) any yiglit of claim of any Person against the Applicant, whether or not
asserted or made, in connection with any indebtedness, liability or

obligation of any kind whatsoever h existence at the time of the Fnitial
Order, and any interest accrued thereon or costs payable in respect thereof,
including by reason of the comirussion of a tort (intentional or
unintentional), by reason of any breach of contract or other agreement

(oral or written), by reason of any breach of duty (including any legal,
statutory, equitable or fiduciary duty) or by reason of any right of



awnershjp of or title to property or assets or right to a trust or deemed trust

(statutoiy, express, implied, resultuig, constructive, or otherwise), and
whether or not such indebtedness, liability or obligation is reduced to
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured,

disputed, undisputed, legal, equitable, secured, unsecurecl, perfected,
unperfectcd, present, fuhit'e, l<nown, or unlaiown, by guarantee, surety or
otherwise, and whether or not such right is executory or anticipatoiy in

nature, including Einy right or ability of any Person to advance a claim for

contribution or indemnity or otherwise against the Applicant with respect
to any matter, action, cause or chose in action, but subject to any

counterclaim, set-off or right of compensation in favour of the Applicant

which may exist, whether existing a,i present or commenced in the future,
which indebtedness, liability or obligation (A) is based in whole or in part
on facts that existed prior to the Filing Date, (B) relates to a time period
prior to the Filing Date, or (C) is a right or claim of any kind that would be
a claim provable in bankruptcy within the meaning of the Bankruptcy and
In.tolvency Act, RSC 1985, c B-3 (the "BIA") had the Applicant become
bankrupt on the Filing Date, Including for greater certainty any claim

against the Applicant for mdeninificatlon by any Directors of Officers in
respect of a D&O Pre-Piling Claim (but excluding any such claim for
indemnlfication t1iat is covered by the Director's Charge (as defined in the
Initial Order)) (each, a "Pre-Filing Claim");

(ii) any right of claim of any Person against the Applicant in connection with
any indebtedness, liability or obligation of any land whatsoever owed by
the Applicant to such Person arising out of the restructm'ing, disclaimer,

repudiation, resiliation, termination or breach by the Applicant on or after
the Filing Date of any contract, lease, other agreement or obligation

whether written or oral, including for greater certainty any claim against

the Applicant for indemnification by any Directors of Officers in respect
of a D&O Restructuring Claim (but excluding any such claim for
indemnification that is covered by the Director's Charge) (each, a
"Restnictimug Claim"); and

(iii) any right or clam of any Person against one or more 'of the Directors or

Officers of the Applicant, howsoever arising whether or not such right or
claim is reduced to judgment, liquidated, unliquidated, fixed, contingent,

matured, unmatiired, disputed, undisputed, legal, equitable, secured,
unsecured, perfected, unperfected, present, future, lcnown, or unknown, by
guarantee, surety or otherwise, and whether or not such right is executory
or anticipatoL'y in nature, inclnduig any Assessments and any right or

ability of any Person, to advance a claim for contribution, indomnity or

otherwise against any of the Directors and/or Officers with respect to any

matter, action, cause or chose in action, however arising and whether;

(I) (A) based in whole or in part on facts that existed prior to the
Filing Date, (B) relating to a time period prior to the Filing Date,
or (C) it is a right or claim of any kind that would be a claim



provable in bankruptcy within the meaning of the BIA had the
Applicant become bankrupt on the Piling Date (a "D&O Pre-
Filing Claim"); or

(2) based on facts that arose in connection with the restructuring

disclaimer, resiliation, termination or breach by the Applicant on

or after the Filing Date of any contract, lease, other agreement or
obligntlon, whether written or oral (a 'D&O Restructuring

Claim"),

in each case for which the Directors or Officot's are alleged to be, by

statute or otherwise by law or equity, Uable to pay in their capacity as
Directors or Officers (each, a "Q&O Claim");

provided, however, that in any case "Claiin" shall not uiclude an. Excluded Claim;

(f) "Claimant" means any Person asyerting a Claim and u-icludes the transferee or

assignee of a Claim recognized in accordance with paragraphs 28 and 29 herein or a

trustee, executor, liquidator, receiver, receiver and manager, or other Person acting on

behalf of or through such Person;

(g) "Claims Identificsition Process" means the process for identifying Claims outlined

in this Claims Identification Order, inclucijng the Schedules hereto;

(h) "Claims Package" means the Proof of Claim fonn, the Notice to Claimants, the

Instruction Letter, and any other documentation the Monitor, in consultation with the

Applicant, may deem, appropriate;

(i) "Court" means the Ontario Superior Court of Justice (Commercial List);

(j) "D&O Indemnity Claim" means any existing or future right of any Director or

Officer against the Applicant which arose or arises as a result of any Person filing a

Proof of Claim in respect of such Director or Officer for which such Director or

Officer is entitled to be indemnified by the Applicant;

(1c) "Directors" means the directors and former directors of the Applicant or any Person

who is pr was or may be deemed to be or have been, whether by statute, operation of

law or otherwise, a director or da facto director of any the Applicant, in such capacity,

and "Director" means any one of them;



(1) "Excluded Claim" means any claim secured by any of the Charges;

(m) "Filing Date" means September 15,2020;

(n) "Initial Order" means the Initial Order of the Honourable Justice Hainey made

September 15, 2020 in these CCAA Proceedings, as amended, restated or varied from

time to time;

(o) "Instruction Letter" means the instruction letter to Claimants, substantially in the

form attached as Schedule "A" hereto, regarding the completion of a Proof of Claim

by a Claimant and the Claims Identification Process described herein;

(p) "Meeting" means a meeting of the creditors of the Applicant called for the purpose

of considering and voting h respect of a Plan;

(q) "Monitor" means Ernst & Young Inc., In its capacity as the Court-appointed

Monitor of the Applicant;

(r) "Monitor's Website" means:https^/www,eY,coiTi/ca/pharmhouse;

(s) "Notice to Claimants" means the notice for publication by the Monitor as described

in paragraph 16 hereof, in the form attached as Schedule "B";

(t) "Officers" means the officers and former officers of the Applicant or any Person

who is or was or may be deemed to be or have been, whether by statute, operation of

law or otherwiye, an officer or de -Facto officer of the Applicant, in such capacity, and

"Officer" means any one of them;

(u) "Orders" means any and all orders issued by the Court within the CCAA

Proceedings, including the Initial Order;

(v) "Person" means any individual, corporation, firm, limited or unlirnited liability

company, general or limited partnership, association (incorporated or

unincorporated), trust, unincorporated organization, joint venture, trade union,

government authority or any agency, regulatory body or officer thereof or any other



entity, wherever situate or domiciled, and whether or not having legal ytatus, and

whether acting on its own or in a representative capacity;

(w) "Plan" means a plan of compromise or arrangement contemplated by the Initial

Order;

(x) "Pre-Filing Claims Bar Date" means 5:00 p.m. (Eastern Time) on December 10,

2020;

(y) "Proof of Claim" rneans the Proof of Claim referred to in paragraphs 21 to 23 hereof

to be filed, by Claimants, substantially in the form attiiched hereto as Schedule "C";

and

(z) "Restructuring Claims Bar Date" means the later of;

(i) the Pre-Piling Claims Bar Date; and

(li) 5;00 p.m, (Eastern Til-ne) on the day which is thirty (30) days after tlie,
Monitor sends a Claims Package witli respect to a Restructuring Claim ui
accordaTice with paragraph 19 of the Claims Identification Order.

INTERPRETATION

3, THIS COURT ORDERS that all references as to time herein shall mean local time in

Toronto, Ontario, Canada, and any reference to an. event ocourring on a Business Day shatlmean

prior to 5:00 p.in, on such Business Day unless otherwise indicated herein,

4. THIS COURT ORDERS that all references to the word "including" shall mean

"including without limitation".

5. THIS COURT ORDERS that all references to the singultir herein include the plural, the

plural include the singular, and any gender includes the other gender,

GENERAL PROVISIONS

6. THIS COURT ORDERS that the Monitor and the A)3p1icant are hereby authorized to use

reasonable discretion as to the adequacy of compliance with respect to the manner in which

forms delivered hereunder are completed and execuled, and may waive strict compliance with



the requirements of this Claims Identification Order as to completion, execution and submission

of such forms and to request any further documentation from a Claimant that the Monitor or the

Applicant may require.

7. THIS COURT ORDERS that all Claims shall be denominated in Canadian dollars. Any

Claims denominated in a foreign currency shall be converted to Canaditin dollars at the Bank of

Canada daily average exchange rate on the Filing Date, which for United States dollars is USD

1; CAD 1,3176,

8, THIS COURT ORDERS that there shall be no presumption of validity or deeming of the

amount due in respect of amounts claimed in any Assessments.

9. THIS COURT ORDERS that notwithstanding any other provisions of this Order, the

solicitation by the Monitor of Proofs of Claim and the filing by any Claimant of a Proof of Claim

shall not, for that reason only, grant any Person any rights, including without limitation, in

respect of its Claims or its standing in the CCAA Proceedings) except as specifically set out in

this Order.

10. THIS COURT ORDERS that copies of all forms delivered hereunder, as applicable, shall

be maintained by the Monitor, The Monitor shall promptly provide copies of all Proofs of Claim

received by the Monitor in connection with the Claims Identification Process to counsel for the

Applicant, Bennett Jones LLP, by email to Michael Shilla'a (shakran-i@bennettjones,com).

ROLE OP THE MONITOR

11. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights, duties,

responsibilities and obligations under the CCAA, the Initial Order and any other orders of the

Court in the CCAA Proceedings, shall assist the Applicant in the administration of the Claims

Identification Process provided for herein and is hereby directed and empowered to take such

other actions and fulfill such other roles as are contemplated by this Claims Identification Order,

12. THIS COURT ORDERS that the Monitor shall; (i) have all protections afforded to it by

the CCAA, tills Claims Identification Order, the Initial Order, any other Orders of the Court in

the CCAA Proceedings and other applicable law in connection with its activities in respect of

this Clnims Identification Order, including tlie stay of proceedings h its favour provided



pursuant to the Initial Order; and (ii) incur no liability or obligation as a result of carrying out the

provisions of this Claims Identification Order, including in respect of its exercise of discretion as

to the completion, execution or time of delivery of any doouments to be delivered hereunder,

other than in respect of gross negligence or wilful misconduct,

13. THIS COURT ORDERS that the Applicant, the Officers, the Directors and their

respective employees, agents and representatives and any other Person given notice of this

Claims Identification Order shall fully cooperate with the Monitor in the exercise of its powers

and the discharge of its duties and obligations under this Claims Identification Order.

NOTICE TO CLAIMANTS

14, THIS COURT ORDERS that the Applicant shall within two (2) Business Days following

the issuance of the Claims Identification Order provide to die IVfonitor a complete list of known

potential Clamiants, listed in the books and records of the Applicant (the "Known Claimants

and each a "Known Cltumant") as at the date of this Order, showing for each Known Claimant,

its name, electronic address, or mailing address in the absence of an electronic address, and

amount owed pursuant to the Applicant's boob and records,

15, THIS COURT ORDERS that the Monitor shall send a Claims Package to each Known

Claimant, each party that appears on the Service List, and any other Person that has requested a

Claims Package, by ordinary mail or electronic mail to the last known address of the Known

Claimant or the address as listed on the Service List, as applicable, within ten (10) Business Days

following the issuance of the Claims Identification Order.

16. THIS COURT ORDERS that as soon as practicable and without delay, the Monitor shall

cause the Notice to Claimants to be published, for at least one (1) Business Day, in the Globe and

Mail, National Edition.

17. THIS COURT ORDERS that the Monitor shall cause the Notice to Claimants, the Claims

Package and the Claims Identification Order to be posted to the Monitor's Website as soon as

reasonably possible and cause it to remain posted thereon until its discharge as Monitor of the

Applicant,



18. THIS COURT ORDERS that upon request by a Claimant for a Claims Package or

document's or information relating to the Claims Identification Process prior to the Pre-Piling

Claims Bar Date or Restructuring Claims Bar Date, as applicable, the Ivfonitor shall forthwith

send a Claims Package, direct such Person to the documents posted on the Monitor's Website, or

otherwise respond to the request for information or documents as the Monitor considers

appropriate in the circumsfances,

19, THIS COURT ORDERS that with respect to Restructuring Claims arising from the

restructuring, disclaimer, resiliation, termination or breach of any lease, contracts, or other

agreement or obligation, on or after the date of the Initial Order, the Monitor shall send to the

counterparty(ies) to such lease, contract or other agreement or obligation a Claims Paclcage;

(a) within ten (10) Business Days following the issuance of the Claims Identification

Order if such Restructuring Claim arose prior to the date of the Claims Identifioation

Order; or

(b) no later than five (5) Business Days following the time the Monitor actually becomes

aware of the effective date of such Restructuring Claim if such Restructuring Claim

arises following the date of the Claims Identification Or4er.

20, TI-IIS COURT ORDERS that the form and substance of each of the Notice to Claimants,

Proof of Claim form, Instruction Letter, substantially in the forms attached as schedules hereto,

are hereby approved. Despite the foregoing, the Monitor may, from time to time, make such

minor changes to such forms as the Monitor, in consultation with the Applicant, considers

necessary or desirabb.

PROOFS OF CLAIM

21. THIS COURT ORDERS that any Person that wishes to assert a Pre-Filing Claim must

deliver to the Monitor on or before the Pre-Filing Claims Bar Date a completed Proof of Claim,

including all relevant supporting documentation in respect of such Claim, in the manner set out

in this Claims Identification Order.

22. THIS COURT ORDERS that any Person that wishes to assert a Restructuring Claim

must deliver to the Monitor on or before the Restructuring Claims Bar Date a completed Proof of
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Claim form, together with all relevant supporting documentation in respect of such Claim, in the

manner set out in this Claims Identification Order.

23, THIS COURT ORDERS that any Person that wishes to assert a D&O Claun (including,

for greater certainty a D&O Pre-Filing Claim or a D&O Restructuring Claim) must deliver to the

Monitor on or before the Pre-Filing Claims Bar Date or the Restructuring Claims Bar Date, as

applicable, a completed Proof of Claim form, together with all relevant supporting

documentation in respect of such D&O Claim, in the manner set out in tills Claims Identification

Order. The Monitor shall deliver a list of the Proof of Claims received with respect to the D&O

Claims and a copy of each such Proof of Claim to the applicable Directors and Officers,

24. THIS COURT ORDERS that any Person wishing to assert a Claun shall include any and

all Claims it asserts against an Applicant or a Director or Officer in a single Proof of Claim,

'25. -THIS COURT ORDERS that any Person who does not file a Proof of Claim such that it

is received by the Monitor in accordance with this Claims Identification Order by the Pre-Filing

Claims Bar Date or Restructuring Claims BarDate, as applicable, shall;

(a) not be entitled to receive further notice with respect to, and shall not be entitled to

participate as a Claimant or creditor m, the Claims Identification Process or the

CCAA Proceedings in respect of such Claim;

(b) with respect to a Pre-Filing Claim or a Restructuring Claiin, be forever barred,

estopped and enjoined from asserting or enforcing such Claim against the Applicant

and the Applicant shall not have any liability wliatsoever in respect of such Claim and

such Claim shall be extinguished without any .further act or notification by the

Applicant or the Monitor;

(c) with respect to a D&O Claim, be forever barred, estopped and enjoined from

asserting or enforcmg such Claim against any of the Directors and Officers and the

Directors and Officers shall not have any liability whatsoever in respect of such

Claun and such Claim shall be extinguished without any further apt or notific&tion by

the Applicant, the, Monitor or the Directors or Officers;

(d) not be pennitted to vote at any Meeting on account of such Cluim; and
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(e) not be permitted to participate in any distribution under any Plan related to sucli

Claim or under these CCAA Proceedings.

D&O INDEMNITY CLAIMS

26, THIS COURT ORDERS that to the extent that any D&O Ckiim is tiled in accordance

with this Claims Identification Process, a corresponding D&O IncieiTiniLy Claim shall be deemed

to have been timely tiled in respect of each D&O Claim. For the avoidance of doubt, Directors

and Officers shall not be required take any action or to file Proof of Claim in respect of such

D&O Indemnity Claim.

SET-OFF

27. THIS COURT ORDERS that; nothing in this Claims Identification Order shiill affect any

right of set-off that the Applicant, a Director or an Officer may have against any Person,

TRANSFER OF CLAIMS

28. THIS COURT ORDERS that if the holder of a Claim transfers or assigns the whole of

such Claim to another Person, neither the Monitor nor the Applicant shall be obligated to give

notice or otherwise deal with the transferee or assignee of such Claim ui respect thereof unless

and until written notice of such transfer or assignment, together with evidence satisfactory to the

Monitor, in its sole discretion, of such transfer or assignment, has been received by the Monitor

and the Monitor lias provided written confirmation aolcnowledging the transt'er or assignment of

such Claim, and thereafter sucli transferee or assignee shall for the purposes hereof constitute tlie

"Claimant" in respect of such Claim. Any such transferee or assignee of a Claim shall be bound

by any notices given or steps taken in respect of such Claim in accordance with this Claims

Identification Order prior to receiving written confirmation by the Monitor acknowledging such

assignment or transfer. After the Monitor has delivered a written confirmation acknowledging

the notice of the transfer or assignment of a Claim, the Applicant and the Monitor shall thereafter

be required only to deal with the transferee or assignee and not the original holder of the Claim,

A transferee or assignee of a Clahi takes tlie Claim subject to any defences and rights of set-off

to which tlie Applicant, Dk-ector or Officer may be entitled witli respect to such Claim. For
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greater certainty, a transferee or assignee of a Claim is not entitled to set-off, apply, merge,

consolidate or combine any Claims assigned or transferred to it against or on account or in

reduction of any amounts owing by such Person to the Applicant. Reference to transfer in tins

Claims Identification Order includes a transfer or assignment whether absolute or intended as

security,

29. THIS COURT ORDERS that if a Claimant or any subsequent holder of a Claim, who in

any such case has previously been acknowledged by the Monitor as the holder of the Claim,

transfers or assigns the whole of such Claim to more than one Person or part of such Claim to

another Person, such transfers or assignments shall not create separate Claims and such Claims

shall continue to constitute and be dealt with as a single Claim notwithstanding such transfers or

assignments. The Applicant and the Monitor shall not, in each case, be required to recognize or

acknowledge any such U'ansfers or assignments and shall be entitled to give notices to and to

otherwise deal with such Claim only as a whole and then only to and with the Person last holding

such Claim, provided such Claimant may, by notice in writing delivered to the Monitor, direct

that subsequent dealings in respect of such Claim, but only as a whole, shall be dealt with by a

specified Person and in such event, such Person shall be bound by any notices given or steps

taken in respect of such Claim with such Claiinant or in accordance with the provisions of this

Claims Identification Order.

DETERMINATION AND ADJUDICATION OF CLAIMS

30, THIS COURT ORDERS that the applicable procedures for reviewing, determining

adjudicating Claims, if' any, shall be established by Purther Order of the Court.

31, THIS COURT ORDERS that tlie filing of a Proof of Claim by any Person pursuant to

this Claims Identification Order shall be entirely without prejudice to any argument such Person

may make that such Claim camiot be compromised or arranged in a Plan,

EXCLUDED CLAIMS

32, THIS COURT ORDERS that, for greater certainty, no Person holdhg an Excluded Claim

shall be required to file a Proof of Claim in respect of snoh Excluded Claim, and such Person

shall be unaffected by this Order in respect ofaucli Excluded Claim.
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SERVICE AND NOTICE

33. THIS COURT ORDERS that the Monitor may, unless othemise specified by this Claims

IdentificEition Order, serve and deliver or cause to be served and delivered tlie Claims Package,

any letters, notices or other documents to Claimants or any other interested Person by forwarding

true copies thereof by email, prepaid ordinary mail, courier, personal delivery, facsimile

transmission or email to such Persons or their counsel (including counsel of tecorcl in any

ongoing litigation) at the physical or electronic address, as applicable, last shown on the books

and records of the Applicant or set out in such Claimant's Proof of Claim if one has been filed.

Any such service and delivery shall be deemed to have been received; (i) if sent by ordinary

mail, on the third Business Day after mailing witliin Canada, and tlie fifth Business Day after

mailing internationally; (ii) if sent by courier or personal delivery, on the next Busuiess Day

following dispatch; and (iji) H' delivered by facsunile transiTiission or einail by 5:00 p.m. on a

Business Day, on such Business Day and if delivered after 5:00 p.m. or other than on a Business

Day, on the following Business Day,

34. THIS COURT ORDERS that any notice or communication required to be provided or

delivered by a Claimant to the Monitor under this Claims Identification Qfder shall bo in writing

in substantially the form, if any, provided for in this Claims Identification Order and will be

sufficiently given only if delivered by email, prepaid registered mail, courier, or personal

delivery addressed to:

Emst& Young Inc.-The Court Appointed Monitor of PhannTIouse Inc.
100 Adelaide StreelWcst, P.O. Box 1

Toronto, ON, MSII OB3 Canada

Email: pharmhouse,monitor(%ca,ey.com

Any such notice or communication delivered by a Claimant shall be deemed to be received upon

actual receipt thereof before 5:00 p.m. on a Business Day or if clelivei'ed outside of normal

business hours, the next Business Dg.y.

35. THIS COURT ORDERS that the posting of materials on the Monitor's Website pursuant

to paragraph 17 herein» the publication of the Notice to Claimants and the mailing of the Claims

Packages as set out in this Claims Identification Order shall constitute good and sufficient notice

to Claimants of the Claims Bar Date, the Restructuring Claims Bar Date and the other deadlines
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and procedures set Forth herein, and that no other form of notice or service need be gh'en or

made on any Person, and no other document or material need be served on any Person in respect

of the claims procedure described herein.

36. THIS COURT ORDERS that in the event that this Claims Identification Order is

subsequently amended by further Order of die Court, the Applicant shall serve notice of such

amendment on the Sei-vice List in these proceedings and the Monitor shall post such further

Order on the Monitor's Website and such posting shall constitute adequate notice to all Persons

of such amendment.

37. THIS COURT ORDERS that if during any period during which notices or other

communications are beuig given pursuant to this Claims Identification Order, a postal strike or

postal work stoppnge of general application should occur, such notices, notifications or other

communications sent by ordinary or registered mail and then not received shall not, absent

flu'ther Order of this Court, be effective and notices and other communications given hereunder

during the course of any such postal strike or work stoppage of general application shall only be

effective if given by courier, personal delivery, facsimile transmission of email in accordance

with this Claims Identification Order.

38. THIS COURT ORDERS that in the event that this Claims Identification Order is later

amended by further Order of the Court, the Monitor shall post such further Order on the

Monitor's Website, and such posting shall constitute adequate notice to Claimant of such

amended Clams Identification Process.

DIRECTIONS

39, THIS COURT ORDERS that notwithstanding the terms of this Claims Identification

Order, the Monitor pr the Applicant may apply to this Court from time to time for dk-ections

from this Court with respect to this Claims Identification Order, or for such further Order or

Orders as any of them may consider necessary or desirable to amend, supplement or clarify the

terms of this Claims Identification Order.
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GENERAL

40. THIS COURT ORDERS that nothing in this Order shall prejudice the rights and

remedies of any Directors or Officers to the Charges or any applicable insurance policy or

prevent or bar any Person from seeking recourse against or payment from the Applicant's

insurance or any Directors or Officer's liability insurance policy or policies that exist to protect

or indemnify the Directors or Officers whether such recourse or payment is sought directly by

the Person asserting a Claim from the insurer or derivatively through the Director or Officer or

the Applicant; provided, however, that nothing in this Order shall create any rights in favour of

such Person under any policies of insurance nor shall anything sa this Order limil;, remove,

modify or alter.any defence to such Claim available to the insurer pursuant to the provisions of

any insurance policy or at law; and further provided that any Claim or portion thereof for which

the Person receives payment directly from, or confirmation that he or she is covered by, the

Applicant's insurance or any Director's or Officer's liability insurance or other liability insurance

policy or policies that exist to protect or indemnify the Directors or Officers shall not be

recoverable as against an Applicant or Director or Officer as applicable.

41, THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or h the United States, to give

effect to this Order and to assist the Applicant, the Monitor and their respective agents in

carrying out the terms of this Order, All courts, tribunals, regulatory and administrative bodies

are hereby respectfully requested to mnlce such orders and to provide such assistance to the

Applicant and to the Monitor, as ail officer of this Court, as may be necessary or desirable to give

effect to thJs Order, to grant representative status to tlie Monitor in any foreign pt'oceeding, or to

assist the Applicant and the MonitQi' and their respective agents in carrying out the terms of this

Order.

42. THIS COURT ORDERS that each of the Applicant and the Monitor be at liberty and is

hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative

body, wherever located, for the recognition of this Order and for assistance in carrying out the

terms of this Order, and that the Moiutor is authorized and empowered to act as a representative

in respect of the within proceedings for the purpose of having these proceedings recognized in a

jurisdiction outside Canada,
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43. THIS COURT ORDERS that this Order and all of its provisions are effective as of

12:01 a.in. on the date of this Order,

ENTERED AT / INSCRIT A TORONTO
ON/BOOK NO:
LE/DAN6LEREGISTRENO;

OCT 2 9 2020

.PER/PAR;
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SCHEDULE"A"



IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF PHARMHOUSE INC.

INSTRUCTION LETTER FOR THE CLAIMS IDENTIFICATION PROCESS

I. CLAIMS IDENTIFICATION PROCESS

By Order of the Ontario Superior Court of Justice (Commercial List) dated October 29, 2020 (the
"Claims Identification Order"), Ernst & Young Inc., in its capacity as the Court-appointed
monitor (in such capacity, the "Monitoi-") of PharmHouse Inc. ("PharmHousc"), has been

authorized to assist PharmHouse in conducting a claims identification process (the "Claims

Identification Process") with respect to clnims against PharmHouse and its present or Former

Directors and Officers ("Directors/Officers"), The Claims IdentlRcation Order governs the filing
and identification of all Claims against PharmHouse and the Directors/Officers.

Unless otherwise defined, all capitalized terms used herein shall have the meanings ascribed to
them in the Claims Identtfication Order.

The Claims Identification Order, the Claims Package, a Proof of Claim. form and related materials

may be accessed from the Monitor's Webslte at www.ey.cpm/ca/pharmhouse.

This letter provides instructions for completing the Proof of Claim. Reference should be made to
the Claims Identification Order for a complete description of the Claims Identification Process.

The Claims Identification Process is intended for any Person with any Claims, other than Exclude d
Claims, of any kind or nature whatsoever against PharmHouse the Directors/Officei's or any of

them, whether liquidated, unliquidated, contingent or otherwise. Please review the enclosed
material for the complete definitions of "Claim", "Pre-Filing Claim", "Restructuring Claim"

and "D&O Claim" to which the Claims Identification Process applies,

All notices and enquiries with respect to the Identification Process should be addressed to;

Ernst & Young Inc. - The Court Appointed
Monitor of PhannHo use Inc.,

100 Adelaide Street West, P.O. Box 1
Toronto, ON, M5HOB3
Canada
Hotline: 1-888-338-1764 or 416-943-308 3
Email: pliarmhousc.nionitor^ca.cy.coiti



II. FOR CLAIMANTS SUBMITTING A PRO OF OF CLAIM

If you believe that you have a Claim (other than an Excluded Claim), you MUST file a Proof of
Claim with the Monitor.

All Proofs of Claim for, (i) Pre-Piling Claims (including D&O Pre-Filing Claims), which for
greater certainty are Claims against PharmHouse arising prior to the Filing Date of September 15,
2020, and (ii) D&OPre-Filing Claims, must be received by the Monitor before 5:00 p.rn. (Eastern
Standard Time) on December 10,2020 (the "Prc-Filing Claims Bar Date").

All Proofs of Claim for (a) Restructuring Claims, whicli for greater certainty are Claims arising
out of tl-ie restructuring, disclaimer, resiiiation, termination or breach by PharmHouse on or after

the Filing Date of September 15, 2020 of any contract, lease or other agreement or arrangement
whether written or oral, and (ii) D&O Restructuring Claims, must be received by the Monitor by
the later of: (i) the Pre-Filing Claims Bar Date and (it) 5:00 p.m. (Eastern Standard Time)
on the date that is thirty (30) days after the date on which the Monitor sends a Claims
Package with respect to a Restructuring Claim oraDi&O Restructuring Claim to n Claimant
(the "Restructuring Claims BarDatc").

PROOFS OF CLAIM MUSTBE RECEIVED BYTHE PRE-FILING CLAIMSBARDATE
OR THE RESTRUCTURING CLAIMS BAR DATE, AS APPLICABLE, OR THE
APPLICABLE CLAIM WILL BE FOREVER BARRED AND EXTINGUISHED, If you are
required to file a Proof of Claim pursuant to the Claims Identification Process but do not file a
Proof of Claim in respect of a Claim by the Pre-Filing Claims Bar Date or Restructuring Claims
Bar Date, as applicable, you shall not be entitled to vote at any Meeting regarding a Plan or
participate in any distribution under a Plan or otherwise in respect of such Claims.

AH Claims denominated in foreign currency shall be converted to Canadian dolliu's at the Bank of
Canada daily average exchange rate in effect on the Filing Date of September 15, 2020 (USD 1:
CAD 1,3176).

Additional Proofs of Claim forms can be obtained by contacting the Monitor at the telephone
number and address indicated above and providing particulars as to your name, address and

facsimile number or email mail address, Further, Proofs of Claim and related materials inay be
accessed from the Monitor's Website atwww.ey.com/ca/pharmhouse,.

DATED at Toronto, Ontario this _day of_,2020,

Ernst & Young Inc.,

solely in its capacity as Monitor of
PharrnHouse Inc., and not
in its personal capacity.
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SCHEDULE "B"



SCHEDULE"B"

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OFPHARMHOUSE INC.

NOTICE LETTER FOR THE CLAIMS IDENTIFICATION PROCESS

RE: NOTICE Off CLAIMS IDENTIFICATION PROCESS, PRE-FILING CLAIMS BAR
DATE AND RESTRUCTURING CLAIMS BAR DATE

This notice is being published pursuant to an Order of the Ontario Superior Court of Justice
(Commercial List) dated October 29, 2020 (the "Claims Identification Order"), in PharmHouse
Inc.'s ("PhannHouse") proceedings under the Companies'Creditors Arrangement Act, R.S.C.,
1985, c. C-36, as amended. Pursuant to the Initial Order dated September 15, 2020, Ernst & Young

Inc. was appointed as monitor of PharmHouse (in such capacity, the Monitor"), and pwguant to

the Claims Identification Order is required to assist with conducting a claims identification process
(the "Claims Idenfificafion Process") witlu'espect to claims against PharmHouse and its present
and former Directors and Officers (the "Dircctors/Officers"), Additionally, the Monitor is
required to send Claims Packages to, among others, PharmHouse's Known Claimants and

Cbimants having Restruoturing CIaicns, All capitalized terms not defined herein shall have the
meanings ascribed to them h the Claims Identification Order,

The Claims Identification Order, the Claims Package, a Proof of Claim and related materials may
be accessed from the Monitor's Website atwww.ey.com/ca/pharmhouse.

All persons wishing to assert a Claim (other than an Excluded Claim) against PharmHouse or its
Directors/Officers MUST file a Proof of Claim with the Monitor,

The claims bar date is 5:00 p.m. (Eastern Standard Time) on December 10,2020 (the'Tre-
Filing Claims Bar Date"). Proofs of Claim in respect of Pre-Filing Claims must be completed
and filed with the Monitor on or before the Pre-Filing Claims Bar Date,

The restructuring clnims bar date is the later of (i) the Pre-Filing Claims Bar Date and (ii)
5:00p.m. (Eastern Standard Time) on the date that is thirty (30) days after the date on which
the Monitor sends a Claims Package v/itb respect to a Restructuring Claim (the
"Rcstmcturing Claims Bar Date"). Proofs of Claim in respect of Restructuring Claims must be

completed and filed with the Mlonitor on or before the Restructuring Claims BarDate,

PROOFS OF CLAIM MUST BE RECEIVED BY THE MONITOR BY THE PRE-PILING
CLAIMS BAR DATE OR RESTRUCTURING CLAIMS BAR DATE, AS APPLICABLE,
OR THE CLAIM WILL BE FOREVER BARRED AND EXTINGUISHED, If you are
required to file a Proof of Claim pursuant to the Claims Identification Process but do not file a
Proof of Claim in respect of a Claim by the Pre-Filing Claims Bar Date or the Restructuring Claims



Bar Date, as applicable, you shall not be entitled to vote at any Meeting regarding a Plan or
participate in any distribution under a Plan, if any, or otherwise in respect of such Claims,

Reference should be made to the Claims Identification Order for the complete definitions of
"Claim", "Prc-Filing Claim", "Restructuring Claim" and "D&O Claim" to which the Claims

Identification Process applies,

The Monitor can be contacted at the following address to request a Clauns Package or for any

other notices or enquiries with respect to the Claims Identification Process

Ernst & Young Inc. - The Court Appointed

Monitor ofPharmHouse Inc.,
100 Adelaide Street West, P.O, Box 1
Toronto, ON, M5H OB3
Canada
Hotline; 1-888-338-1764 or 416-943-3083
Email: pharmhouse.monitor(%ca.ey.com

DATED at Toronto, Ontario this ^ day of_,2020.

Ernst & Young Inc.,
solely in its capacity as Monitor of
PharmHouse Inc., and not

ill its personal capacity,
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SCHEDULE"C"



SCHEDULE"C"

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, C, C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OFPHARMHOUSE INC.

PROOF OF CLAIM

Please read carefully the enclosed Instruction Letter for completing this Proof of Claim. All
capitalized terms not defined herein have the meanings ascribed to them in the Claims
Identification Order dated October 29, 2020.

I. PARTICULARS OF CLAIMANT:

1, Full Legal Name of Claimant;

.(the "Claimant")

2. Full Mailing Address of the Claimant:

3. Telephone Number;

4. E-Mail Address:

5, Facsimile Number:

6, Attention (Contact Person);

7, Have you acquired this Claim by assignment?

Yes; a No; a (if yes, attach documents evidencing assignment)

If Yes, Pull Legal Name of Original Claimant(s);

II, PROOF OF CLAIM:

1. I,

(name of Claimant or Representative of the Claimant), of

do hereby certify;
(city and province)



(a) that I [check (/) one]

a am the Claimant; OR

a am (state position or title) of

(b)

(c)

(d)

(name of Claimant)

that I have knowledge of all the ciroumstances connected with the Claim referrecj
to below;

that complete documentation in support of the Claim referred to below is attsched;
and

that PharmHouse and/or one or more of the Directors or Officers of PharmHouse

were and still are indebted to the Claimant as follows;1

W.VMM iiK?':
i.'.'^'':"^" \'^^:l";l.' •'.'' ft- '• "•I ;'! ' ;;:

;^!:1;;.': ;Hi;.|l>."-i;. ' ' ,,:'"''';:"':',;:",'.i;fr' 1.^'/';:^^il^^c^^MM
PharmHouse Inc.

Dii'eotors and Officers of

PharmHouse Inc.

(insert names above)

'l^:.^l.''''..:i^^1^':
•ly^iJi^iOlrtii^
";?1;':!;,.!:A^mi<!'',..,i;:,^:,

;|CTii^h(^CJt»^
t^S^i)^,^;;
;;:;!il::,^t^^":^
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l^mrtt^J(i^
.,^,::^it^!f;il.;;i:

' Claims in a foreign currency are to be converted to CanaclianDollars at theBank of Canada daily average exchange
rate in effect on Septemb er 15,2020.
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PharmHouse Inc.

Directors and Officers of
PharmHouse Inc.
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III. PARTICULARS OF CLAIM

The particulars of the undersigned's total Claim (including Pre-Piling Claims, Restructuring
Claims and D&O Claims) are attached.

(Provide full particulars of the Claim and supporting docvmentalion, Inchidmg amount,
description oftransactwi(s) or agreements) or legal breacl-i(es) giving rise to (he Claim, nane of
any gvarantor(s) which has guaranteed the Claim, particulars and copies of any security and
amount of Claim allocated thereto, date and number of all invoices, pwticul.ars of all credits,
discounts, etc, clawed. If a Claim is made against any Directors or Officers, specify the applicybk
Directors or Officers and the legal basis for She Claim against each of them.)

IV. FILING OF CLAIM

For Pre-Piling Claims (including D&O Pre-Filing Claims), this Proof of Claim MUST be
received by the Monitor be fore 5;00 p.m. (Eastern Standard Time) on Dcccmberl0,2020
(the "Pre-FiIing Clnims Bar Date").

For Restructuring Claims (including D&O Restructuring Claims), this Proof of Claim
MUST be received by the Monitor before the laterol': (i) the Pre-FiIing Claims Bar Date and
(ii) 5:00 p.m, (Eastern Staudard Time) on the date that is thirty (30) days after the date on
which the Monitor sends a Claims Package with rcsped to a Restructuring Claim (the
"Restructuring Claims Bar Date"),

In either case, completed forms must be delivered by prepaid ordinary mail, registered mail,
courier, personal delivery or email addressed:



Ernst & Young Inc. - The Court Appointed

Monitor ofPharmHouseInc.,
100 Adelaide Street West, P.O. Box I
Toronto, ON,M5HOB3
Canada
Hotline: 1-888-338-1764 or 416-943-3083
Email: pharmhouse,monitor((/),ca,ev,com

Failure to file your Proof of Claim as directed by the Pro-FUing Claims Bar Date or
Restructuring Claims Bar Date, as applicable, will result in your Claim being extinguished
and forever barred and in you being prevented from mqking or enforcing a Claim against'

PharmHouse orany ofits present orformerDirectoi's andOfHcers.

DATED at_this_day of_,2020,

Signature of Claimant
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11.02

Canada Federal Statutes

Companies' Creditors Arrangement Act

Part II — Jurisdiction of Courts (ss. 9-18.5)

Most Recently Cited in:Harte Gold Corp. (Re) , 2022 ONSC 653, 2022 CarsweUOnt 1698 | (Ont. S.C.J.

[Commercial List], Feb 4,2022)

R.S.C. 1985, c. 0-36, s, 11.02

S 11.02

Currency

11.02

11.02(l)Stays, etc. — initial application

A court may, on an initial application in respect of a debtor company, make an order on any terms that it may impose, effective

for the period that the court considers necessary, which period may not be more than 10 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the company

under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the

company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the

company.

U.02(2)Stays, etc. — other than initial application

A court may, on an application in respect of a debtor company other than an initial application, make an order, on any terms

that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings taken

or that might be taken in respect of the company under an Act referred to in paragraph (l)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the

company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the

company.

11.02(3)Burden of proof on application

The court shall not make the order unless

(a) the applicant satisfies the court that cu'cumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted, and is

actmg, in good faith and with due diligence.

11.02(4)Restricdon

WESTLAW EDGE CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights rssarved.



Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11.02

Orders doing anything referred to m subsection (1) or (2) may only be made under this section.

Amendment History

2005,c.47,s, 128; 2019,c.29,s. 137

Judicial Consideration (1)

Currency

Federal English Statutes reflect amendments current to February 15, 2022

Federal English Regulations Current to Gazette Vol. 156:3 (February 2,2022)

End of Document Copyright 0 Thomson Reuters Canada Limited or its licensors (exuluding individual court documents). All rights reserved,

WESTLAW EDGE CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11.02

Canada Federal Statutes

Companies' Creditors Arrangement Act

Part II — Jurisdiction of Courts (ss. 9-18.5)

Most Recently Cited m:Harte Gold Corp. (Re) , 2022 ONSC 653, 2022 CarswellOnt 1698 | (Ont. S.C.J.

[Commercial List], Feb 4,2022)

R.S.C. 1985, c. €-36, s. 11.02

S 11.02

Currency

11.02

11.02(l)Stays, etc. — initial application

A court may, on an initial application in respect of a debtor company, make an order on any terms that it may impose, effective

for the period that the court considers necessary, which period may not be more than 10 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the company

under tfae Banh^iptcy and Insolvency Act. or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the

company; and

(c) prohibiting, until othenvise ordered by the court, the commencement of any action, suit or proceeding against the

company.

11.02(2)Stays, etc. — other than initial application

A court may, on an application in respect of a debtor company other than an initial application, make an order, on any terms

that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings taken

or that might be taken in respect of the company under an Act referred to in paragraph (l)(a);

(b) restraining, until otherwise ordered by the court, farther proceedings in any action, suit or proceeding against the

company; tad

(c) prohibiting, until otherwise ordered by the court, fhe commencement of any action, suit or proceeding against the

company.

11.02(3)Burden of proof on application

The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted, and is

acting, in good faith and with due diligence.

11.02(4)Restriction
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Company operated gold mine — Company encountered growing liquidity problem — Company developed plan to attract new

capital through potential sale — No binding offers were received — Further sale and investment solicitation process led to

two competing proposals from its primary secured creditors — One of creditors had winning bid and proposed purchase was

structured as reverse vesting order — Company brought motion for orders approving creditor transaction, including reverse

vesting order structure, extending stay and expanding monitor's powers — Motion granted — Section 1 1 of Companies Creditors



Arrangement Act clearly provided court with jurisdiction to issue reverse vesting order, provided discretion available under

s. 11 of Act was exercised in accordance with objects and purposes of Act — Reverse vesting order should continue to be

regarded as unusual or extraordinary measure and approval of such structure should involve close scmtiny — Reverse vesting

order sought in instant case was in creditors' and stakeholders' interests — Order was appropriate as it would provide for timely,

efficient and impartial resolution of company's insolvency; preserve and maximize value of company's assets; ensure fair and

equitable treatment of claims against company; protect public interest; and balance costs and benefits of company's restructuring

or liquidation.

Bankruptcy and insolvency — Companies' Creditors Arrangement Act — Initial application — Grant of stay — Extension

of order

Company operated gold mine — Company encountered growing liquidity problem — Company developed plan to attract new

capital through potential sale — No binding offers were received — Further sale and investment solicitation process led to

two competing proposals from its primary secured creditors — One of creditors had winning bid and proposed purchase was

structured as reverse vesting order — Company brought motion for orders approving creditor transaction, including reverse

vesting order structure, extending stay and expanding monitor's powers — Motion granted — Company was seeking to extend

stay period to allow it to proceed with closing transaction, while at same time preserving status quo and preventing creditors

and others from taking steps to try and better their positions — No creditors were expected to suffer material prejudice as result

of extension of stay of proceedings.

Bankruptcy and insolvency — Companies' Creditors Arrangement Act — Initial application — Monitor

Company operated gold mine — Company encountered growing liquidity problem — Company developed plan to attract new

capital through potential sale — No binding offers were received — Further sale and investment solicitation process led to

two competing proposals from its primary secured creditors — One of creditors had winning bid and proposed purchase was

structured as reverse vesting order — Company brought motion for orders approving creditor transaction, including reverse

vesting order structure, extending stay and expanding monitor's powers — Motion granted — Order for monitor's expanded

powers was intended to provide monitor with power to administer affairs of new companies, established to complete transaction,

along with powers necessary to wind down proceedings and put new companies into bankruptcy following close of transaction.
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Penny J.:

1 This is a motion by Harte Gold for an approval and reverse vesting order involving the sale ofHarte Gold's mining enterprise

to a strategic purchaser (that is, an entity in the gold mining business) and for an order extending the stay and expanding the

Monitor's powers to include new entities to be created for the purposes of implementing Harte Gold's proposed restructuring.

There was no opposition to the relief sought. All those who appeared at the hearing supported approval of the transaction.

2 Following the conclusion of oral submissions on Friday, January 28, 2022,1 issued the orders sought with written reasons

to follow. These are the reasons.

Background

3 Harte Gold is a public company incorporated under the Business Corporations Act (Ontario). Prior to January 17, 2022, its

shares publicly traded on the Toronto Stock Exchange, Frankfurt Stock Exchange and over-the-counter. Harte Gold operates a

gold mine located in northern Ontario within the Sault Ste. Marie Mining Division and approximately 30 km north of the town



of White River. This mine, referred to as the Sugar Loaf Mine, produces gold bullion. Harte Gold has a total of 260 employees

on payroll, as well as 19 employees retained through various agencies. Harte Gold's payroll obligations are current.

4 Of some importance to the form of transaction proposed in this case, involving an approval and reverse vesting order

(RVO), is the fact that Harte Gold has 12 material permits and licenses that are required to maintain its mining operations, 24

active work permits and licenses that allow the performance of exploration work on various parts of the Sugar Loaf property

and many other forest resource licenses, fire permits and the like, all necessary in one way or another to Harte Gold's continued

operations. Harte Gold also has 513 mineral tenures, consisting of three freehold properties, seven leasehold properties, 468

mineral claims and 35 additional tenures. The transfer of these permits and licenses etc. would involve a complex transfer or

new application process of indetenninate risk, delay and cost.

5 It is also important to note that Harte Gold is party to an Impact Benefits Agreement dated April 2018 between Harte

Gold and Nebnizaaggamig Nishnaabeg First Nation.

6 Harte Gold has two primary secured creditors. They are: a numbered company (833) owned by Silver Lake Resources

Limited (an Australian gold mine company). 833 is a very recent assignee of significant secured debt from BNPP; and, AHG

Jersey Limited (AHG is part of the Appian group). Appian entities are also counterparties to a number of offlake agreements

under which Harte Gold sells gold in exchange for prices determined by a pricing formula tied to the London bullion market.

Orion is, similarly, a counterparty to additional offtake agreements. BNPP, following the assignment of its secured debt, has

retained additional obligations in respect of certain hedging arrangements provided to Harte Gold. Harte Gold also has a number

of trade and other unsecured creditors who are owed an estimated $7.5 million for pre-filing obligations and further amounts

for services rendered post-filing.

7 At the time of its initial application to the court, Harte Gold's assets were valued at $163.8 million. Its liabilities were

valued at $166.1 million. On a balance sheet basis, therefore, Heart Gold was insolvent.

8 Since about 201 9, Harte Gold has been pursuing a number of measures to address a growing liquidity problem, a problem

only exacerbated by the Covid-19 pandemic. Despite these efforts, in 2020 Harte Gold was obliged to seek agreement from

its prime lender, BNPP, to defer debt payments and to seek a forbearance from enforcement ofBNPP's security. In May 2021,

Harte Gold initiated a strategic review of options to achieve the desired liquidity and to fund the acquisition of new capital.

Harte Gold appointed a strategic committee of its board and, shortly thereafter, a special committee of independent directors.

The special committee retained FTI as financial advisor (FTI was subsequently appointed Monitor by this Court) and developed

a plan to attract new capital through a potential sale.

9 This prefiling strategic process involved approaching over 250 potential buyers. 31 of these entities executed confidentiality

agreements; 28 of those conducted due diligence through Harte Gold's virtual data room. Harte Gold received four nonbinding

expressions of interest but, by the bid deadline in September 2021, no binding offers had been received.

10 In the aftermath of this unsuccessful process, Silver Lake through 833 acquired BNPP's debt and advanced a proposal

to acquire Harte Gold's operations by way of a credit bid and to provide interim financing in connection with any proceedings

under the CCAA. An initial order under the CCAA issued from this Court on December 7, 2021.

11 In the midst of this process, Harte Gold received a competing proposal to make a credit bid from Harte Gold's second

secured creditor, Appian. As a result of these developments, Harte Gold resolved to conduct a further (albeit brief, given the

extensive process that had just been completed) sale and investment solicitation process, this time with a stalking horse bid.

Further competing proposals took place between Silver Lake and Appian over who would be the stalking horse bidder. As a

result of this process, the stalking horse bid of Silver Lake was significantly improved. Appian was then content to let Silver

Lake's credit bid form the basis of the SISP. I approved this process in an order dated December 20, 2021.

12 The Monitor provided a new solicitation notice to a total of 48 known and previously unknown potential bidders (other

than Silver Lake and Appian). None of the potentially interested parties signed a confidentiality agreement or requested access

to the data room.



13 Only one competing bid was received — a further credit bid from Appian with improved conditions over those proposed

by Silver Lake. Ultimately, all parties agreed that the responding commitment from Silver Lake which was at least as favourable

to stakeholders as the Appian bid would be, in effect, the prevailing and winning bid.

14 This took the form of a Second Amended and Restated Subscription Agreement (SARSA) with 833, the actual purchaser.

The improved terms were: (a) the assumption by the purchaser ofHarte Gold's office lease at 161 Bay Street in Toronto; (b)(i)

the proviso that the $10 million cap on payment of cure costs and pre-filing trade creditors does not apply to the assumption

ofpost-filing trade creditor obligations; and (ii) all amounts owing by Harte Gold to any of the Appian parties are subject to

a settlement agreement between 833 Ontario, Silver Lake and Appian and excluded from the profiling cure costs; and, (c) the

undertaking to pay an additional cash deposit ofUS$ 1,693,658.72, equivalent to approximately 5% of the Appian indebtedness.

15 In broad bmsh terms, the Silver Lake/833 purchase is structured as a reverse vesting order. The transaction will involve:

• the cancellation of all Harte Gold shares and the issue of new shares to the purchaser

• payment by the purchaser of all secured debt

• payment by the purchaser of virtually all prefiling trade amounts (estimated at $7.5 million but with a $10 million cap)

and postfiling trade amounts

• certain excluded contracts and liabilities being assigned to newly fanned companies which will, ultimately, be put into

bankruptcy. The excluded contacts and liabilities include a number of agreements involving ongoing or future services in

respect of which there is little if any money currently owed. They also include a number of contracts with Appian entities

and Orion, both of which support approval of the transaction The emplyment contracts of four terminated executives will,

however, be excluded liabilities, which will nullify the value of any termination claims. Notably, excluded liabilities does

not include regulatory or environmental liabilities to any government authority

• retaining on the payroll all but four employees (the four members of the executive team whose employment contracts

will be terminated), and

• releases, including of Harte Gold and its directors and officers, the Monitor and its legal counsel and Silver Lake and

its directors and officers.

There is no provision for any break fee. Nor is there a request for any form of sealing order.

16 I should add that the value of what the purchaser is paying for Harte Gold's business, including the secured debt, the pre

and postfiling trade amounts, interim financing and the like, totals well over $160 million.

Issues

17 There are three principal issues:

(1) Whether the proposed transaction should be approved, including the reverse vesting order transaction structure and

the form of the proposed release;

(2) Whether the stay should be extended; and,

(3) Whether the Monitor's mandate should be extended to included additional companies (newcos) being incorporated for

the purposes of executing the proposed transaction.

Analysis



18 Section 11 of the CCAA confers jurisdiction on the Court in the broadest of terms: "the court, on the application of any

person interested in the matter, may, subject to the restrictions set out in this Act, on notice to any other person or without notice

as it may see fit, make any order that it considers appropriate in the circumstances".

19 Section 36(1) of the CCAA provides:

A debtor company in respect of which an order has been made under this Act may not sell or otherwise dispose of assets

outside the ordinary course of business unless authorized to do so by a court. Despite any requirement for shareholder

approval, including one under federal or provincial law, the court may authorize the sale or disposition even if shareholder

approval was not obtained.

20 Section 36(3) of the CCAA provides a non-exhaustive list of factors to be considered on a motion to approve a sale.

These include:

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would be more

beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their market value.

21 The s. 36(3) criteria largely correspond to the principles articulated in Royal Bank v. Soundair Corpl991 CanLII

2727(ONCA) for the approval of the sale of assets in an insolvency scenario:

(a) whether sufficient effort has been made to obtain the best price and that the debtor has not acted improvidently;

(b) the interests of all parties;

(c) the efficacy and integrity of the process by which offers have been obtained; and

(d) whether there has been unfairness in the working out of the process:

see Target Canada Co. (Re),2015 ONSC 1487, at paras. 14-17.

22 The purchase transaction for which approval is being sought in this case does not provide for a sale of assets but, rather,

provides for a "reverse vesting order" under which the purchaser will become the sole shareholder of Harte Gold and certain

excluded assets, excluded contracts and excluded liabilities will be vested out to new companies incorporated for that purpose.

23 In determining whether the transaction should be approved and the RVO granted, it is appropriate to consider:

(a) the statutory basis for a reverse vesting order and whether a reverse vesting order is appropriate in the circumstances;

and,

(b) the factors outlined in s. 36(3) of the CCAA, making provision or adjustment, as appropriate, for the unique aspects

of a reverse vesting transaction.

The Statutory Basis (Jurisdiction) for a Reverse Vesting Order



24 The first reverse vesting sale transaction appears to have been approved by this Court in Fiasco Energy (Re), (July

17, 2015), CV-15-10869-OOCL in the handwritten endorsement of Justice Wilton-Siegel. The use of the reverse vesting order

stmcture was not in dispute (indeed, in most of the cases, reported and otherwise, there has been no dispute). Wilton-Siegel J.

found "the Court has authority under section 11 of the CCAA to authorize such transactions notwithstanding that the applicants

are not proceeding under s. 6(2) of the CCAA insofar as it is not contemplated that the applicants will propose a plan of

arrangement or compromise."

25 A few dozen of these orders have been made since that time, mostly in a context where there was no opposition and

no obvious or identified unfairness arising from the use of the RVO structure. The frequency of applications based on court

approval of an RVO structure has increased significantly in the past few years.

26 More recently, two reverse vesting orders have been approved in contested cases and been considered by appellate courts

in Canada. I cite these two cases in particular because, being opposed and appealed, there tends to be a more in-depth analysis

of the issues than is usually the case in the context of unopposed orders.

27 In Arrangement relatifa Nemaska Lithinm Inc. 2020 QCCS 3218, at paras. 52 and 7 1 (leave to appeal to QCCA refused,

Arrangement relatifa Nemaska Lithium Inc. , 2020 QCCA 1488; leave to appeal to SCC refused, Arrangement relatifd Nemaska

Lithium Inc., 2021 CarswellQue 4589), Justice Gouin of the Quebec Superior Court approved a reverse vesting transaction in

the face of opposition by a creditor. Following a nine day hearing, Gouin J. reviewed the context of the transaction in detail and

carefully analyzed the purpose and efficiency of the RVO in maintaining the going concern operations of the debtor companies.

He also found that the approval of the RVO should be considered under s. 36 CCAA, subject to determining, for example:

• Whether sufficient efforts to get the best price have been made and whether the parties acted providently

• The efficacy and integrity of the process followed

• The interests of the parties, and

• Whether any unfairness resulted from the process.

Gouin J. considered that these criteria had been met and found the issuance of the RVO to be a valid exercise of his discretion,

concluding that it would serve to maximize creditor recoveries while maintaining the debtor companies as a going concern and

allowing an efficient transfer of the necessary permits, licences and authorizations to the purchaser.

28 In denying leave to appeal, the Quebec Court of Appeal noted that the CCAA judge found that "the terms 'sell or

otherwise dispose of assets outside the ordinary course of business' under subsection 36(1) of the CCAA should be broadly

interpreted to allow a CCAA judge to grant innovative solutions such as RVOs on a case by case basis, in accordance with the

wide discretionary powers afforded the supervising judge pursuant to section 11 CCAA, as recognized by the Supreme Court

in Callidus": Nemaska QCCA at para 19.

29 Similarly, in Quest University Canada (Re),, 2020 BCSC 1883, Justice Fitzpatrick of the British Columbia Supreme

Court extensively reviewed the caselaw related to a CCAA court's authority to grant a reverse vesting order. Fitzpatrick J. found

that the CCAA provided sufficient authority to grant the reverse vesting order being sought, which was consistent "with the

remedial purposes of the CCAA" and consistent with the Supreme Court of Canada's mling on CCAA jurisdiction in 9354-9186

Quebec Inc. v. Callidus Capital Corp.,, 2020 SCC 10. She found, therefore, that the issue in each case is not whether the court

has sufficient jurisdiction but whether the relief is "appropriate" in the circumstances and stakeholders are treated as fairly and

reasonably as the circumstances permit.

30 In Quest, the debtor was in the process of putting forward a plan of compromise under the CCAA. It encountered resistance

from an unsecured creditor whose vote could potentially have prevented the necessary creditor approval of the plan. The debtor

revised its approach, deleting all conditions precedent requiring creditor and court approval and proceeded with a motion for



the approval of an RVO to achieve what it was really after; that is, a sale of certain assets to a new owner with Quest continuing

as a going concern academic institution.

31 Fitzpatrick J. relied on Callidus to the effect that:

• Courts have long recognized that s. 11 of the CCAA signals legislative endorsement of the "broad reading of CCAA

authority developed by the jurisprudence". On the plain wording of the provision, the jurisdiction granted by s. 11 is

constrained only by restrictions set out in the CCAA itself, and the requirement that the order made be "appropriate in

the circumstances"

• the CCAA generally prioritizes "avoiding the social and economic losses resulting from liquidation of an insolvent

company"

• Where a party seeks an order relating to a matter that falls within the supervising judge's purview, and for which there

is no CCAA provision conferring more specific jurisdiction, s. 1 1 necessarily is the provision of first resort in anchoring

jurisdiction. As Blair J.A. put it in Stelco, s. 1 1 "for the most part supplants the need to resort to inherent jurisdiction"

in the CCAA context

• The exercise of the discretion under s. 11 must further the remedial objectives of the CCAA and be guided by the baseline

considerations of appropriateness, good faith, and due diligence

• Whether this discretion ought to be exercised in a particular case is a circumstance-specific inquiry that must balance the

various objectives of the CCAA. The supervising judge is best positioned to undertake this inquiry.

32 The SCC in Callidus made an important point in the context of the limits of broad discretion; all discretion has limits

and its exercise under s. 11 must accord with the objectives of the CCAA and other insolvency legislation in Canada. These

objectives include: providing for timely, efficient and impartial resolution of a debtor's insolvency; preserving and maximizing

the value of a debtor's assets; ensuring fair and equitable treatment of the claims against a debtor; protecting the public interest;

and, in the context of a commercial insolvency, balancing the costs and benefits of restructuring or liquidating the company.

Further, the discretion under s. 11 must also be exercised in furtherance of three baseline considerations: (a) that the order sought

is appropriate in the circumstances, and (b) that the applicant has been acting in good faith and (c) with due diligence.

33 Ultimately, Fitzpatrick J. held that, in the complex and unique circumstances of that case, it was appropriate to exercise

her discretion to allow the RVO structure. Quest sought this relief in good faith and while acting with due diligence to promote

the best outcome for all stakeholders. She considered the balance between the competing interests at play and concluded that the

proposed transaction was unquestionably the fairest and most reasonable means by which the greatest benefit can be achieved

for the overall stakeholder group.

34 The British Columbia Court of Appeal refused leave to appeal, concluding that the appeal was not "meritorious", also

noting that reverse vesting orders had been granted in other contested proceedings, namely Nemaska. The BCCA also stated that

the reverse vesting order granted by Fitzpatrick J. "reflect[ed] precisely the type of intricate, fact-specific, real-time decision

making that inheres in judges supervising CCAA proceedings": Southern Star Developments Ltd. v. Quest University Canada,

2020 BCCA 364.

35 It is worthy of note that, in both Nemuska and Quest, the bond fides of the objectors were front and centre in the judicial

analysis and, in both cases, the motivations and objectives of the objectors were found suspect and inadequate.

36 The jurisdiction of the court to issue an RVO is frequently said to arise from s. 11 and s. 36(1) of the CCAA. However,

the structure of the transaction employing an RVO typically does not involve the debtor 'selling or otherwise disposing of assets

outside the ordinary course of business', as provided in s. 36(1). This is because the RVO structure is really a pur'chase of shares

of the debtor and "vesting out" from the debtor to a new company, of unwanted assets, obligations and liabilities.



37 I am, therefore, not sure I agree with the analysis which founds jurisdiction to issue an RVO in s. 36( 1). But that can be left

for another day because I am wholeheartedly in agreement that s. 11, as broadly interpreted in the jurisprudence including, most

recently, Callidus, clearly provides the court with jurisdiction to issue such an order, provided the discretion available under s.

11 is exercised in accordance with the objects and purposes of the CCAA. And it is for this reason that I also wholeheartedly

agree that the analytical framework of s. 36(3) for considering an asset sale transaction, even though s. 36 may not support a

standalone basis for jurisdiction in an RVO situation, should be applied, with necessary modifications, to an RVO transaction.

38 Given this context, however, I think it would be wrong to regard employment of the RVO structure in an insolvency

sihiation as the "norm" or something that is routine or ordinary course. Neither the BIA nor the CCAA deal specifically with

the use or application of an RVO structure. The judicial authorities approving this approach, while there are now quite a few,

do not generally provide much guidance on the positive and negative implications of this restructuring technique or what to

look out for. Broader-based commentary and discussion is only now just now starting to emerge. This suggests to me that the

RVO should continue to be regarded as an unusual or extraordinary measure; not an approach appropriate in any case merely

because it may be more convenient or beneficial for the purchaser. Approval of the use of an RVO structure should, therefore,

involve close scrutiny. The Monitor and the court must be diligent in ensuring that the restructuring is fair and reasonable to

all parties having regard to the objectives and statutory constraints of the CCAA. This is particularly the case where there is no

party with a significant stake in the outcome opposing the use of an RVO structure. The debtor, the purchaser and especially

the Monitor, as the court appointed officer overseeing the process and answerable to the court (and in addition to all the usual

enquiries and reporting obligations), must be prepared to answer questions such as:

(a) Why is the RVO necessary in this case?

(b) Does the RVO structure produce an economic result at least as favourable as any other viable alternative?

(c) Is any stakeholder worse off under the RVO structure than they would have been under any other viable alternative? and

(d) Does the consideration being paid for the debtor's business reflect the importance and value of the licences and permits

(or other intangible assets) being preserved under the RVO structure?

39 With this in mind, I will turn to the enumerated s. 36(3) factors. To the extent there are RVO specific issues of concern

apart from those enumerated in s. 36(3), I will also address those in the following section of my analysis.

The Section 36 Factors in the RVO Context

Reasonableness of the Process Leading to the Proposed Sale

40 Between the pre-filing strategic review process and the court approved SISP, the business and assets ofHarte Gold have

been extensively marketed on a global basis. While the SISP was subject to variation from the format contemplated in my earlier

order, the ability of the applicant, in conjunction with the Monitor, to vary the process was already established in that order.

I find, in any event, that the adjustments made were appropriate in the circumstances, given there were no new bidders and

the only offers came from the two competing secured creditors who had already been extensively involved in the process and

whose status, interests and objectives were well known to the applicant and the Monitor.

41 Prior to its appointment as Monitor, FTI was intimately involved at all stages of the strategic review process, including

the implementation of the pre-filing marketing process and the negotiation of the original proposed subscription agreement

that was executed prior to the commencement of the CCAA proceedings and subsequently replaced by the stalking horse bid

and the SARSA.

42 Following the commencement of the CCAA proceedings, the Monitor was involved in the negotiations that resulted in the

execution of the stalking horse bid and the SARSA. In addition, the Monitor has overseen the implementation of the SISP and

is satisfied that it was carried out in accordance with the SISP procedures, including the Monitor's consent to the amendment

of the SISP procedures to cancel the auction as unnecessary and accept the SARSA as the best option available.



43 The Monitor's opinion is that the process was reasonable, leading to the best outcome reasonably available in the

circumstances.

44 I am satisfied that the sales process was reasonable. The transaction now before the Court was the cuhnination of

approximately seven months of extensive solicitation efforts on the part of both Harte Gold and FTI as part of the prefiling

strategic process and the SISP.

45 Harte Gold and FTI broadly canvassed the market by contacting 241 parties regarding their potential interest in acquiring

Harte Gold's business and assets. This process ultimately culminated in initial competing bids from Silver Lake and Appian

and, subsequently, additional competing bids from both entities as part of the SISP. The competitive tension in this process

resulted in material improvements for stakeholders on both occasions.

Comparison with Sale in Bankruptcy

46 The Monitor has considered whether the completion of the transaction contemplated by the SARSA would be more

beneficial to creditors of the applicant and stakeholders generally than a sale or disposition of the business and assets ofHarte

Gold under a bankruptcy. The Monitor is unambiguously of the view that the SARSA transaction is the vastly more beneficial

option.

47 The SISP has shown that the SARSA represents the highest and best offer available for Harte Gold's business and

assets. The Monitor is satisfied that the approval and completion of the transactions contemplated by the SARSA are in the best

interests of the. creditors ofHarte Gold and its stakeholders generally.

48 In addition to anything else, a bankruptcy would jeopardize ongoing operations and the permits and licences necessary

to maintain such operations. A sale in bankruptcy would delay and, again, jeopardize the approval and closing of the proposed

transaction as it would be necessary to first assign Harte Gold into bankruptcy or obtain a bankruptcy order, convene a meeting

of creditors, appoint inspectors and obtain the approval of the inspectors for the transaction prior to seeking a more traditional

AVO or an RVO. Additional costs would also be incurred in undertaking those steps. Silver Lake would have to continue to

advance additional funds to finance ongoing operations during this extended period. There is no indication it would be willing

to do so. In any event, requiring such a process would fundamentally change the value proposition the purchaser has relied

upon and is willing to accept.

49 Taking all this into account, a sale or disposition of the business and assets of the applicant in a bankruptcy would almost

certainly result in a lower recovery for stakeholders and would not be more beneficial than closing the RVO transaction in the

CCAA proceedings.

Consultation with Creditors

50 Harte Gold's major creditors are Silver Lake, the Appian parties and BNPP. BNPP still has potential claims of

approximately $28 million in respect of its hedge agreements. Silver Lake has claims of approximately $95 million in respect

of the DIP facility and the first lien credit facilities it acquired from BNPP. The Appian parties have claims of approximately

US$34 million in respect of amounts owing under the Appian facility and additional potential claims in respect of obligations

under royalty and offtake agreements.

51 BNPP was consulted throughout the strategic review process and has executed a support agreement with the purchaser.

In addition, as previously described, the purchaser and the Appian Parties have been extensively involved in the SISP.

52 While there is no evidence of consultations with unsecured creditors, I do not regard that as a material deficiency given

that virtually all creditors, secured and unsecured alike, are going to be paid in full under the terms of the SARSA.



53 The Monitor is of the view that the degree of creditor consultation has been appropriate in the circumstances. The Monitor

does not consider that any material change in the outcome of efforts to sell the business and assets of the Applicant would have

resulted from additional creditor consultation.

54 I find, on the evidence, that the Monitor's assessment of this factor is well supported and correct.

The Effect of the Proposed Sale on Creditors and Other Interested Parties

55 The proposed transaction affords the following benefits to the creditors and to stakeholders generally:

(a) the retention and payment in full of the claims of almost all creditors ofHarte Gold;

(b) continued employment for all except four of the Harte Gold's employees;

(c) ongoing business opportunities for suppliers of goods and services to the Sugar Loaf Mine; and

(d) the continuation of the benefits of the existing Impact Benefits Agreement with Netmizaaggamig Nishnaabeg First

Nation.

56 The Monitor's opinion is that the effect of the proposed transaction is overwhelming positive for the vast majority ofHarte

Gold's creditors and other stakeholders apart (as discussed below) from the shareholders who have no reasonable economic

interest at. this point.

57 Unlike Quest, this is not a case in which the RVO is being used to thwart creditor opposition. Indeed, the evidence is that

almost all creditors, secured and unsecured, will be paid in full. To the extent there might be concerns that an RVO structure

could be used to thwart creditor democracy and voting rights, those concerns are not present here. This is not a traditional

"compromise" situation. It is hard to see how anything would change under a creditor class vote scenario because almost all

of the creditors are being paid in full.

58 The evidence is that there is no creditor being placed in a worse position, because of the use of an RVO transaction

structure, than they would have been in under a more traditional asset sale and AVO stmcture (or, for that matter, under any

plausible plan of compromise).

59 Because the transaction contemplates the cancellation of all existing shares and related rights in Harte Gold and the issue

of new shares to the purchaser, the existing shareholders of Harte Gold will receive no recovery on their investment. Being

a public company, Harte Gold has issued material change notices as the events described above were unfolding. By the time

of the commencement of the CCAA proceedings, the shareholders had been advised in no uncertain terms that there was no

prospect of shareholders realizing any value for their equity investment.

60 The evidence of Harte's financial problems and balance sheet insolvency, the unsuccessful prefiling strategic review

process, and the hard reality that the only parties willing to bid anything for Harte Gold were the holders of secured debt (and

only for, effectively, the value of the secured debt plus carrying and process costs) only serves to emphasize that equity holders

will not see, and on any other realistic scenario would not see, any recovery of their equity investment in Harte Gold.

61 Under s. 186(1) of the OBCA, "reorganization" includes a court order made under the Bcinkruptcy and Insolvency Act or

an order made under the Companies Creditors Arrangement Act approving a proposal. While the term "proposal" is unfortunate

(because there are no formal "proposals" under the CCAA), I view the use of this term in the non-technical sense of the word;

that is, as encompassing any proposal such as the proposed transaction brought forward for the approval of the Court under

the provisions of the CCAA in this case.

62 Section 186(2) of the OBCA provides that if a corporation is subject to a reorganization, its articles may be amended by

the court order to effect any change that might lawfully be made by an amendment under s. 168. Section 168(l)(g) provides



that a corporation may from time to time amend its articles to add, change or remove any provision that is set out in its articles,

including to change the designation of all or any of its shares, and add, change or remove any rights, privileges, restrictions and

conditions, including rights to accmed dividends, in respect of all or any of its shares. This provides the jurisdiction of the court

to approve the cancellation of all outstanding shares and the issuance of new shares to the purchaser.

63 Section 36( 1) of the CCAA contemplates that despite any requirement for shareholder approval, the court may authorize

a sale or disposition out of the ordinary course even if shareholder approval is not obtained. While, again, s. 36(1) is concerned

with asset sales, the underlying logic of this provision applies to an assessment of cancellation of shares as well. In this case,

there is no prospect of shareholder recovery on any realistic scenario.

64 Equity claims are subject to special treatment under the CCAA. Section 6(8) prohibits court approval of a plan of

compromise if any equity is to be paid before payment in full of all claims that are not equity claims. Section 22(1) provides

that equity claimants are prohibited from voting on a plan unless the court orders otherwise. In short, shareholders have no

economic interest in an insolvent enterprise: Sino-Forest Corporation (Re), 2012 ONSC 4377, paras. 23-29. In circumstances

like Harte Gold's, where the shareholders have no economic interest, present or future, it would be unnecessary and, indeed,

inappropriate to require a vote of the shareholders: Stelco Inc. (Re), 2006 CanLII 4500 at para. 11. The order requested for the

cancellation of existing shares is, for these reasons, justified in the circumstances.

65 Taking all this into account, I find that the effect of the transaction on creditors and stakeholders is overwhelmingly

positive and the best outcome reasonably available in the circumstances.

Fairness of Consideration

66 Harte Gold's business and assets have been extensively marketed both prior to and during the CCAA proceedings. At the

conclusion of the SISP, two bids were available, which were equivalent in all material respects and represented the highest and

best offers received. As described earlier, all parties concurred that the Silver Lake-sponsored SARSA should be determined to

be the successful bid. As also described above, the closing of the SARSA transaction will provide a vastly superior recovery

for creditors than would a liquidation of Harte Gold's assets in bankruptcy. Based on the market, therefore, the consideration

must be considered fair and reasonable.

67 A further concern with an RVO transaction structure such as this one could be whether, in effect, a purchaser making a

credit bid might be getting something (i.e., the licences and permits) for nothing (i.e., the licences and permits were not subject

to the creditor's security). It is possible that in a bankruptcy, for example, the licences and permits might have no value. The

evidence here is that the purchaser is paying more than Harte Gold would be worth in a bankruptcy. The evidence is also that

the purchaser is paying considerably more than just the value of the secured debt. This includes cure costs for third party trade

creditors and DIP financing to keep the Mine operational — both payments being made to bring about the acquisition of the

Mine as a going concern.

68 It is tme that no attempt has been made to put an independent value on the transfer of the licences and permits. However,

any strategic buyer (Silver Lake is a strategic buyer and acquired the BNPP debt for this purpose) would need the licences and

permits. The results of the profiling strategic process and the SISP constitutes evidence that no one else among the universe of

potential purchasers of an operating gold mine in Northern Ontario was willing to pay more than Silver Lake was willing to

pay. In the circumstances, I do not think it could be seriously suggested that Silver Lake is getting "something" for "nothing".

69 The Monitor is satisfied that the consideration is fair in the circumstances. I agree with the Monitor's assessment for

the reasons outlined above.

Other Considerations Re Appropriateness ofRVO vs. AVO

70 As noted, Harte Gold has twelve material permits and licenses that are required to maintain its mining operations, as

well as twenty-four active work permits and licenses that allow the performance of exploration work and many other forest

resource licences and fire permits.



71 The principal objective and benefit of employing the RVO approach in this case is the preservation ofHarte Gold's

many permits and licences necessary to conduct operations at the Sugar Loaf Mine. Under a traditional asset sale and AVO

structure, the purchaser would have to apply to the various agencies and regulatory authorities for transfers of existing licences

and permits or, if transfers are not possible, for new licences and permits. This is a process that would necessarily involve risk,

delay, and cost. The RVO sought in this case achieves the timely and efficient preservation of the necessary licences and permits

necessary for the operations of the Mine.

72 It is no secret that time is not on the side of a debtor company faced with Harte Gold's financial challenges. It is also

relevant that the purchaser has agreed to provide DIP financing up to $10.8 million and substantial cure costs of pre and post

filing trade obligations. This is all financing required to be able to continue operations as a going concern at the Mine post

closing and to fund the CCAA process.

73 The position of the purchaser is, not unreasonably, that it will not both continue to fund ongoing operations and the CCAA

process and undertake a process of application to relevant government agencies for transfers of the Harte Gold licenses and

permits (or, if necessary, for new ones) with all of the risks and uncertainties of possible adverse outcomes and indeterminant

delays and costs associated with such a process. The RVO structure will enable the transaction to be completed efficiently and

expeditiously, without exposure to these material risks, delays and costs.

74 The Monitor supports the use of the RVO transaction structure. The Monitor has also pointed out that the applicant

holds some 513 mineral tenures, consisting of three freehold properties, seven leasehold properties, 468 mineral claims and

35 additional tenures. The reverse vesting structure avoids the need to amend the various registrations to reflect a new owner,

which would add more cost and delay if the proposed purchase transaction was to proceed through a traditional asset purchase

and vesting order.

75 In addition, Harte Gold has a significant number of contracts that will be retained under the SARSA. Again, the RVO

transaction structure will avoid potentially significant delays and costs associated with having to seek consent to assignment

from contract counter-parties or, if consents could not be obtained, orders assigning such contracts under s. 11.3 of the CCAA.

The Monitor has also pointed out that under the SARSA and the RVO, the purchaser will be required to pay applicable cure

costs in respect of the retained contracts which has been structured in substantially the same manner as contemplated by s.

11.3(4) of the CCAA if a contract was assigned by court order.

76 For all these reasons, I accept that the proposed RVO transaction structure is necessary to achieve the clear benefits of

the Silver Lake purchase and that it is appropriate to approve this transaction in the circumstances.

Conclusion on RVO/Section 3 6 Issues

77 In all the circumstances, I find that the RVO sought in the circumstances of this case is in the interests of the creditors and

stakeholders in general. I consider the RVO to be appropriate in the circumstances. The RVO will: provide for timely, efficient

and impartial resolution ofHarte Gold's insolvency; preserve and maximize the value ofHarte Gold's assets; ensure a fair and

equitable treatment of the claims against Harte Gold; protect the public interest (in the sense of preserving employment for well

over 250 employees as well as numerous third party suppliers and service providers and maintaining Harte Gold's commitments

to the First Nations peoples of the area); and, balances the costs and benefits ofHarte Gold's restructuring or liquidation.

Release

78 Harte Gold seeks a Release which includes the present and former directors and officers ofHarte Gold and the newcos,

the Monitor and its legal counsel, and the purchaser and its directors, and officers. The proposed Release covers all present and

future claims against the released parties based upon any fact, matter of occurrence in respect of the SARSA transactions or

Harte Gold and its assets, business or affairs, except any claim for fraud or willful misconduct or any claim that is not permitted

to be released under s. 5.1 (2) of the CCAA.



79 CCAA courts have frequently approved releases, both in the context of a plan and in the absence of a CCAA plan, both

on consent and in contested matters. These releases have been in favour of the parties, directors, ofGcers, monitors, counsel,

employees, shareholders and advisors.

80 I find that the requested Release is reasonable and appropriate in the circumstances. I base my decision on an assessment

of following factors taken from Lydian International Limited (Re), 2020 ONSC 4006 at para. 54. As is often the case in the

exercise of discretionary powers, it is not necessary for each of the factors to apply for the release to be approved.

81 Whether the claims to be released are rationally connected to the purpose of the restructuring: The claims released are

rationally connected to Harte Gold's restructuring. The Release will have the effect of diminishing claims against the released

parties, which in turn will diminish indemnification claims by the released parties against the Administration Charge and the

Directors' Charge. The result is a larger pool of cash available to satisfy creditor claims. Given that a purpose of a CCAA

proceeding is to maximize creditor recovery, a release that helps achieve this goal is rationally connected to the purpose of the

Company's restructuring.

82 Wtiether the releasees contributed to the restructuring: The released parties made significant contributions to Harte Gold's

restruchjring, both prior to and throughout these CCAA Proceedings. Among other things, the extensive efforts of the directors

and management ofHarte Gold were instmmental in the conduct of the prefiling strategic process, the SISP and the continued

operations ofHarte Gold during the CCAA proceedings. With a proposed sale that will maintain Harte Gold as a going concern

and permit most creditors to receive recovery in full, these CCAA proceedings have had what must be considered a "successful"

outcome for the benefit ofHarte Gold's stakeholders. The released parties have clearly contributed time, energy and resources

to achieve this outcome and accordingly, are deserving of a release.

83 Wliether the Release is fair, reasonable and not overly broad: The Release is fair and reasonable. Harte Gold is unaware

of any outstanding director claims or liabilities against its directors and officers. Similarly, Harte Gold is unaware of any claims

against the advisors related to their provision of services to Harte Gold or to the purchaser relating to Harte Gold or these CCAA

proceedings. As such, the Release is not expected to materially prejudice any stakeholders. Further, the Release is sufficiently

narrow. Regulatory or environmental liabilities owed to any government authority have not been disclaimed and the language

of the Release was specifically negotiated with the Ministry of Northern Development and Mines to preserve those identified

obligations. Further, the Release carves out and preserves claims that are not permitted to be released pursuant to s. 5.1(2) of

the CCAA and claims arising from fraud or wilful misconduct. The scope of the Release is sufficiently balanced and will allow

Harte Gold and the released parties to move forward with the transaction and to conclude these CCAA proceedings.

84 Whether the restructuring could succeed without the Release: The Release is being sought, with the support of Silver

Lake and the Appian parties (the most significant stakeholders in these CCAA proceedings) as it will enhance the certainty

and finality of the transaction. Additionally, Harte Gold and the purchaser both take the position that the Release is an essential

component to the transaction.

85 Wliether the Release benefits Harte Gold as well as the creditors generally: The Release benefits Harte Gold and its

creditors and other stakeholders by reducing the potential for the released parties to seek indemnification, thus minimizing

further claims against the Administration Charge and the Directors' Charge.

86 Creditors'knowledge of the nature and effect of the Release: All creditors on the service list were served with materials

relating to this motion. Harte Gold also made additional efforts to serve all parties with excluded claims under the transaction.

Additionally, the form of the Release was included in the draft approval and reverse vesting order that was included in the

original Application Record in these CCAA proceedings. All of this provided stakeholders with ample notice and time to raise

concerns with Harte Gold or the Monitor. No creditor (or any other stakeholder) has objected to the Release. A specific claims

process for claims against the released parties in these circumstances would only result in additional costs and delay without

any apparent corresponding benefit.

Extension of the Stay



87 The current stay period expires on January 31, 2022. Under s. 1! .02 of the CCAA, the court may grant an extension of

a stay of proceedings where: (a) circumstances exist that make the order appropriate; and (b) the debtor company satisfies the

court that it has acted, and is acting, in good faith and with due diligence.

88 Harte Gold is seeking to extend the stay period to and including March 29, 2022 to allow it to proceed with the closing

of the Silver Lake transaction, while at the same time preserving the status quo and preventing creditors and others from taking

any steps to try and better their positions in comparison to other creditors.

89 No creditors are expected to suffer material prejudice as a result of the extension of the stay of proceedings. Harte Gold is

acting in good faith and will continue to pay its post-filing obligations in the ordinary course. As detailed in Harte Gold's cash

flow forecast, it is expected to have sufficient liquidity to continue its operations during the contemplated extension of the stay.

90 For these reasons the stay is extended to March 29,2022.

Expansion of Monitor's Powers

91 The CCAA provides the Court with broad discretion in respect of the Monitor's functions. Section 23( 1 )(k) of the CCAA

provides that the Monitor can "carry out any other functions in relation to the [debtor] company that the court may direct".

In addition, of course, s. 11 of the CCAA authorizes this Court to make any order that is necessary and appropriate in the

circumstances.

92 The order for the Monitor's expanded powers is intended.to provide the Monitor with the power, effective upon the

issuance of the approval and reverse vesting order, to administer the affairs of the newcos (which is necessary to complete

the transaction), along with powers necessary to wind down these CCAA proceedings and to put the newcos into bankruptcy

following the close of the transaction. No creditor is prejudiced by the expansion of the Monitor's powers to facilitate the

transaction and the wind-down of the CCAA proceedings. On the contrary, the granting of such powers is necessary to achieve

the benefits of the transaction to stakeholders which have been described above.

93 I approve the grant of the requested powers to the Monitor.

Conclusion

94 For all these reasons, the motion for an order approving the Silver Lake transaction, including the RVO structure, is

granted. The additional requests for orders extending the stay and expanding the Monitor's powers are also granted.

Motion granted.

Footnotes

The total value of the consideration is, perhaps coincidentally, also roughly equivalent to the value ofHarte Gold's assets as shown

in its audited financial statements in the last full year prior to the commencement of these proceedings.
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CORRECTED JUDGMENT, NOVEMBER 23 ON RE-AMENDED MOTION FOR THE APPROVAL OF A SECOND DIP
FINANCING AND FOR DISTRIBUTION OF CERTAIN PROCEEDS OF THE MPCo SALE TRANSACTION TO THE
TRUSTEE FOR THE SENIOR SECURED NOTES (#312)

Introduction

1 In the context of their CCAA1 restructuring, the Abitibi Petitioners2 present a Motion3 for 1) the approval of a second
DIP fmancing and 2) the distribution of certam proceeds of the Manicouagan Power Company ("MPCo") sale transaction to
the Senior Secured Noteholders ("SSNs").

2 More particularly, the Abitibi Petitioners seek:

1) Orders authorizing Abitibi Consolidated Inc. ("ACF') and Abitibi Consolidated Company of Canada Inc. ("ACCC")
to enter into a Loan Agreement (the "ULC DIP Agreement') with 3239432 Nova Scotia Company ("ULC'\ as lender,
providing for a CDN$230 million snper-priority secured debtor in possession credit facility (the "ULC DIP Facility"').



The ULC DIP Facility is to be funded from the ULC reserve of approximately CDN$282.3 million (the "ULC
Resej-ve"), with terms that will be substantially in the form of the term sheet (the "ULC DIP Term Sheet') attached to the
ULC DIP Motion;

2) Orders authorizing the distribution to the SSNs of up to CDN$200 million upon completion of the sale ofACCC's
60% interest m MPCo and Court approval of the ULC DIP Agreement.

The distribution is to be paid from the net proceeds of the MPCo sale transaction after the payments, holdbacks, reserves
and deductions provided for in the Implementation Agreement agreed upon in regard to that transaction; and

3) Orders amending the Second Amended Initial Order to increase the super priority charge set out in paragraph 61.3
(the "ACIDIP Charge") in respect of the ACI DIP Facility by an amount ofCDN$230 million in favour ofULC for all
amounts owing in connection with the ULC DIP Facility.

This mcrease in the ACI DIP Charge is to still be subordinated to any and all subrogated rights in favour of the SSNs,
the lenders under the ACCC Term Loan (the "Term Lenders") and McBumey Coiporation, McBumey Power Limited
and MBB Power Services Inc. (the "Lien Holders") arising under paragraph 61.10 of the Second Amended Initial Order.

3 The SSNs and the Term Lenders, the only two secured creditor groups of the Abitibi Petitioners, do not, in the end,
contest the ULC DIP Motion. Pursuant to intense negotiations and following concessions made by everyone, an acceptable

wording to the orders sought was fmally agreed upon on the eve of the hearing. The efforts of all parties and Counsel
involved are worth mentioning; the help and guidance of the Monitor and its Counsel as well.

4 Of the unsecured creditors and other stakeholders, only the Ad Hoc Unsecured Noteholders Committee (the
"Bondholders ") opposes the ULC DIP Motion, and even there, just in part. At hearing, Counsel for the Official Committee
ofUnsecured Creditors set up in the corresponding U.S. proceedings pending in the State of Delaware also voiced that his
client shared some of the Bondholders' concerns.

5 In short, while not contesting the request for approval of the second DIP financing, the Bondholders contend that the
CDN$200 million immediate proposed distribution to the SSNs is inappropriate and uncalled for at this time.

6 Before analyzmg the various orders sought, an overview of the MPCo sale transaction and of the ULC DIP Facility that
are the subject of the debate is necessary.

The MPCo Sale Transaction

7 The MPCo sale transaction is central to the orders sought in the ULC DIP Motion.

8 Under the terms of an Implementation Agreement signed m that regard, Hydro-Quebec ("HQ") agreed to pay ACCC
CDN$615 million (the "Purchase Price") for ACCC's 60% interest in MPCo.

9 Of this amount, it is expected that (i) CDN$25 million will be paid at closing to Alcoa, the owner of the other 40%
interest in MPCo, for tax liabilities; (ii) approxmately CDNS31 million will be held by HQ for two years to secure various
mdemnifications (the "HQ Holdback"), (iii) certain inter-party accounts will be settled; (iv) the CDN$282.3 million ULC
Reserve, set up primarily to guarantee potential contmgent pension liabilities and taxes resulting from the Proposed
Transactions, will be held by the Monitor in trust for the ULC pending further Order of the Court; and (v) the ACI DIP
Facility will be repaid.

10 That said, until the sale, ACCC's 60% mterest in MPCo remains subject to the SSN's first ranking security. This first
ranking security interest has never been contested by any party. In fact, after their review of same, the Monitor's Counsel

concluded that it is valid and enforceable4.

11 Accordingly, the proceeds of the sale less adjustments, holdbacks and reserve would normally be paid to the SSNs as



holders of valid first rankmg security over this asset.

12 To that end, the SSNs' clam of US$477,545,769.53 (US$413 million m principal and US$64,545,769.53 in interest as
at October 1st, 2009) is not really contested except for a 0.5% to 2% additional default interest over the 13.75% original loan
rate.

13 In that context, on September 29, 2009, the Court issued an Order approving the sale of ACCC's 60% interest m
MPCo on certain conditions. Amongst others, the Court:

a) Approved the terms and conditions of the Implementation Agreement;

b) Authorized and du-ected ACI and ACCC to implement and complete the Proposed Transactions with such
non-material alterations or amendments as the parties may agree to with the consent of the Monitor;

c) Declared that (i) the proceeds from the Proposed Transactions, net of certain payments, holdbacks, reserves and
deductions, and (ii) the shares of the ULC, shall constitute and be treated as proceeds of the disposition ofACCC's
MPCo shares (collectively, the "MPCo Share Proceeds"),

d) Declared that the MPCo Share Proceeds extend to and include (a) ACCC's interest in the HQ Holdback and (b)
ACCC's interest in claims arising from the satisfaction ofrelated-party claims;

e) Declared that the MPCo Share Proceeds will be subject to a replacement charge (the "MPCo Noteholder Charge") in
favour of the SSNs with the same rank and priority as the security held in respect of the ACCC's MPCo shares;

f) Declared that the ULC Reserve is subject to a charge in favour of the SSNs which is subordinate to a charge m favour
ofAlcoa (the "ULC Resei-ve Charge"); and

g) Ordered that the cash component of the MPCo Share Proceeds and the ULC Reserve be paid to and held by the
Monitor in an interest bearing account or investment grade marketable securities pending further Order of the Court.

14 The Proposed Transactions are not expected to close until the latter part of November or early December 2009. ACI
has requested and obtained an extension from Investissement Quebec ("IQ") to December 15, 2009 for the repayment of the
ACI DIP Facility that matured on November 1st, 2009.

15 Based on the amounts of the significant payments, holdbacks, reserves and deductions from the Purchase Price, and

considering that the amount drawn under the ACI DIP Facility presently stands at CDN$54.8 million, the Net Available
Proceeds after payment of the ACI DIP Facility would be approximately CDN$173.9 million.

The Ulc Dff Facility

16 Pursuant to the Implementation Agreement, ULC is required to maintain the ULC Reserve. On the closing of the
Proposed Transactions, ULC will hold the ULC Reserve in the amount of approximately CDN$282.3 million.

17 This amount may be used for a limited number of purposes (the "Permitted Investments") that are described m the
Implementation Agreement. Such Permitted Investments include makmg a DIP loan to either ACI or ACCC.

18 Based on that, the ULC DIP Term Sheet provides that the ACI Group will borrow CDN$230 million from the ULC
Reserve as a Permitted Investment.

19 Accordmg to the Monitor5, the significant terms of the ULC DIP Term Sheet are as follows:

i) Manner of Borrowing — Initially, the ULC DIP Facility was to be available by way of an immediate draw of
CDN$230 million. After negotiations with the Tenn Lenders, it was rather agreed that (i) a first draw of CDN$130
million will be advanced at closing, (ii) subsequent draws for a maximum total amount of CDN$50 million in



increments of up to CDN$25 million will be advanced upon a five (5) business day notice and in accordance with
paragraph 61.11 of the Second Amended Initial Order, and (iii) the balance of CDN$50 million shall become available
upon further order of the Court.

ii) Interest Pa)'ments — No interest will be payable on the ULC DIP Facility;

iii) Fees — No fees are payable m respect of the ULC DIP Facility;

iv) Expenses — The borrowers will pay all reasonable expenses mcurred by ULC and Alcoa in connection with the
ULC DIP Facility;

v) Reporting — Reporting will be sunilar to that provided under the ACI DIP Facility and copies of all fmancial
information will be placed in the data room. Reporting will include notice of events of default or maturing events of
default;

vi) Use of Proceeds — The ULC DIP Facility will be used for general corporate purposes in material compliance with
the 13-week cash flow forecasts to be provided no less frequently than the first Friday of each month (the "Budget');

vii) Events of Default — The events of default include the following:

(a) Substantial non-compliance with the Budget;

(b) Termination of the CCAA Stay of Proceedings;

(c) Failure to file a CCAA Plan with the Court by September 30, 2010; and

(d) Withdrawal of the existing Securitization Program unless replaced with a reasonably similar facility;

viii) Rights ofAlcoa — Alcoa will receive all reporting noted above and notices of events of default. Alcoa's consent is
requu-ed for any amendments or waivers;

ix) Rights of Senior Secured Noteholders — The Senior Secured Noteholders 'rights consist of:

(a) Receiving all reporting noted above and any notice of an Event of Default;

(b) Consent of Senior Secured Noteholders holding a majority of the principal amount of the Senior Secured Notes
is required for any amendments to the maximum amount of the ULC DIP Facility or any change to the Outside
Maturity Date or the interest rate;

(c) Upon an Event of Default, there is no right to accelerate payment or maturity, subject to the right to apply to
Court for the termination of the ULC DIP Facility, which right is without prejudice to the right of ACI, ACCC, the
ULC or Alcoa to oppose such application;

(d) Entitlement to review draft of documents, but final approval of such documents is in Alcoa's sole discretion;
and

(e) Entitlement to request the approval of the Court to amend any monthly cash flow budget which has been filed;

x) Security — Security is similar to the existing ACI DIP Facilityand ranking immediately after the existing ACI DIP
Charge. There are no charges on the assets of the Chapter 11 Debtors (as defined in the existing ACI DIP Facility).

20 The Monitor notes that the ULC DIP Facility will provide the ACI Group with additional net liquidity (after the
retirement of the ACI DIP Facility and after the payment of the proposed distribution to the SSNs) in the amount of some
CDN$ 167 million.
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The Questions at Issue

21 In light of this background, the Court must answer the following questions:

1) Should the ULC DIP Facility ofCDN$230 million be approved?

2) Should the proposed distribution ofCDN$200 million to the SSNs be authorized?

3) Is the wording of the orders sought appropriate, notably with regard to the additions proposed by the Bondholders in
terms of the future steps to be taken by the Abitibi Petitioners?

Analysis and Discussion

1) The Approval of fhe DIP Financing

22 In the Court's opinion, the second DIP financing, that is, the ULC DIP Facility of CDN$230 million, should be
approved on the amended terms agreed upon by the numerous parties involved.

23 In this restructuring, the Court has already approved DIP financing in respect of both the Abitibi Petitioners and the
Bowater Petitioners.

24 On April 22, 2009, it issued a Recognition Order (U.S. Interm DIP Order) recognizing an Interim Order of the U.S.
Bankruptcy Court for a DIP loan of up to US$206 million to the Bowater Petitioners. On May 6, 2009, it approved the ACI
DIP Facility, a US$100 million loan to the Abitibi Petitioners by Bank of Montreal ("BMO"), guaranteed by IQ.

25 The jurisdiction of the Court to approve DIP fmancing and the requu-ement of the Abitibi Petitioners for such were
canvassed at length in the May 6 Judgment. The requu-ements of the Abitibi Petitioners for liquidity and the authority of the
Court to approve agreements to satisfy those requirements have ah-eady been reviewed and ruled upon.

26 There have been no circumstances intervening since the approval of the ACI DIP Facility that can fairly be
characterized as negating the requirement of the Abitibi Petitioners for DIP financing.

27 The only issue here is whether this particular ULC DIP Facility proposal, replacing as it does the prior ACI DIP
Facility, is one that the Court ought to approve. As indicated earlier, the answer is yes.

28 At this stage in the proceedings where the phase of busmess stabilization is largely complete, the Court is not requu-ed
to approach the subject of DIP financing from the perspective of excessive caution or parsimony.

29 On the one hand, as highlighted notably by the Monitor6, the Abitibi Petitioners have presented substantial reasons to
support their need for liquidity by way of a DIP loan. Suffice it to note to that end that:

a) Without an adequate cushion, m view of potential adverse exchange rate fluctuations and further adverse price
declines in the market, the Abitibi Petitioners'liquidity could easily be insufficient to meet the requirements of its
Securitization Program (Monitor's 19th Report at paragraphs 49, 50 and chart at paragraph 61);

b) Absent a DIP loan, there is, in fact, a "high risk of default" under the Securitization Program (Monitor's 19th Report
at paragraph 32);

c) Despite Abitibi Petitioners'best efforts at forecasting, weekly cash flow forecasts have varied by as much as US$26
million. Weekly disbursements have varied by 100%. Each \<f, variation in the foreign exchange rate as against the US
dollar could produce a US$17 million negative cash flow variation. The ultimate cash flow requirements will be highly
dependent on variables that the Abitibi Petitioners'cannot control (Monitor's 19th Report at paragraphs 54, 60 and 61);



d) The market decline has eroded the Abitibi Petitioners'liquidity, while foreign exchange fluctuations are placing
further strain on this liquidity. Even if prices increase, the resulting need for additional working capital to increase
production will paradoxically put yet further strain on this liquidity;

e) Without the ULC DIP Facility, the Abitibi Petitioners would lack access to sufficient operating credit to maintam
normal operations. They would be significantly impaired m their ability to operate in the ordinary course and they would
face an increase m the risk of unexpected interruptions; and

f) The Abitibi Petitioners have yet to complete their business plan and it is premature to predict the length of the
proceedmgs (Monitor's 19th Report at paragraphs 47 and 48).

30 In fact, based upon its sensitivity analysis, the inter-month variability of the cash flows, the minimum liquidity
requirements under the Securitization Program, and the requirement to repay the ACI DIP Facility, the Monitor is of the view
that the Abitibi Petitioners need the new ULC DIP Facility to ensure that ACI has sufficient liquidity to complete its
restructuring.

31 On the other hand, the reasonableness of the amount of the ULC DIP Facility is supported by the following facts:

a) Only about CDN$168 million of incremental liquidity is being provided and post-transaction, the Abitibi Petitioners
will have, at best, about CDN$335 million of liquidity (Monitor's 19th Report at paragraph 68);

b) The Bowater Petitioners, a group of the same approximate size as the Abitibi Petitioners, enjoy liquidity of
approximately US$400 million (Monitor's 19th Report at paragraph 69) and a DIP facility of approxmately US$200
million;

c) Even with the ULC DIP Facility, the Abitibi Petitioners will be at the low end of average relative to their peers in
terms of available liquidity relative to their size;

d) The cash flow of the Abitibi Petitioners is subject to significant intra-month variations and has risks associated with
pricing and currency fluctuations which are larger the longer the period examined; and

e) The Abitibi Petitioners are required by the Securitization Facility to maintain liquidity on a rollmg basis above
US$100 million.

32 In addition, the Court and the stakeholders have all the means necessary at their disposal to monitor the use of liquidity
without, at the same tune, having to ration its access at a level far below that enjoyed by the peers with whom the Abitibi
Petitioners compete.

33 In this regard, it is important to emphasize that the ULC DIP Facility includes, after all, particularly mteresting
conditions in terms of interest payments and associated fees. Because ULC is the lender, none are payable.

34 Finally, the provisions of section 11.2 of the amended CCAA, and in particular the factors for review listed in
subsection 11.2(4), are instructive guidelines to the exercise of the Court's discretion to approve the ULC DIP Facility.

35 Pursuant to subsection 11.2(4) of the amended CCAA, for restructurings undertaken after September 18, 2009, the
judge is now directed to consider the following factors in determining whether to exercise his or her discretion to make an
order such as this one:

a) The period during which the company is expected to be subject to CCAA proceedings;

b) How the company's business and fmancial affairs are to be managed durmg the proceedings;

c) Whether the company's management has the confidence of its major creditors;



d) Whether the loan would enhance the prospects of a viable compromise or arrangement being made;

e) The nature and value of the company's property;

f) Whether any creditor would be materially prejudiced as a result of the security or charge; and

g) The Monitor's report.

36 Applying these criteria to this case, it is, first, premature to speculate how long the Abitibi Petitioners will remain
subject to proceedings under the CCAA.

37 The Monitor's 19th Report has considered cash flow forecasts until December 2010. The Abitibi Petitioners are
hopeful of progressing to a plan outline by year-end with a view to emergence in the first or second quarter of 2010.

38 In considering a DIP fmancmg proposal, the Court can take note of the fact that the time and energies ought, at this
stage in the proceedings, to be more usefully and profitably devoted to completing the business restructuring, raising the
necessary exit financing and negotiating an appropriate restructuring plan with the stakeholders.

39 Second, even if the ULC DIP Facility ofCDN$230 million is a high, albeit reasonable, figure under the circumstances,
access to the funds and use of the funds remain closely monitored.

40 Based on the compromise reached with the Term Lenders, access to the funds will be progressive and subject to
control. The initial draw is limited to CDN$130 million. Subsequent additional draws up to CDN$50 million will be in
maxunum increments of CDN$25 million and subject to prior notice. The final CDN$50 million will only be available with
the Court's approval.

41 As well, the use of the funds is subject to considerable safeguards as to the interests of all stakeholders. These include
the followmg:

a) The Monitor is on site monitoring and reviewing cash flow sources and uses in real tune with full access to senior

management, stakeholders and the Court;

b) Stakeholders have very close to real time access to fmancial information regarding sources and use of cash flow by
reason of the weekly cash flow forecasts provided to then- fmancial advisors and the weekly calls with such financial
advisors, participated in by senior management;

c) The Monitor provides regular reporting to the Court including as to the tracking of variances in cash use relative to
forecast and as to evolution of the busmess environment in which the Abitibi Petitioners are operating; and

d) All stakeholders have full access to this Court to bring such motions as they see fit should a material adverse change
in the business or affairs intervene.

42 Third, there has been no suggestion that the management of the Abitibi Petitioners has lost the confidence of its major
creditors. To the contrary:

a) Management has successfully negotiated a settlement of very complex and thorny issues with both the Term Lenders
and the SSNs, which has enabled this ULC DIP Motion to be brought forward with their support;

b) While management does not agree with all positions taken by the Bondholders at all times, it has by and large
enjoyed the support of that group throughout these proceedings;

c) Management has been attentive to the suggestions and guidance of the Monitor with the result that there have been
few if any mstances where the Monitor has been publicly obliged to oppose or take issue with steps taken;



d) Management has been proactive in hiring a Chief Restructuring Officer who has provided management with
additional depth and strength in navigating through difficult circumstances; and

e) The Abitibi Petitioners' management conducts regular meetings with the fmancial advisors of then- major
stakeholders, m addition to having an "open door" policy.

43 The Court is satisfied that, in requesting the approval of the ULC DIP Facility, management is doing so with a broad
measure of support and the confidence'of its major creditor constituencies.

44 Fourth, with an adequate level of liquidity, the Abitibi Petitioners will be able to mn their business as a going concern
on as normal a basis as possible, with a view to enhancing and preserving its value while the restructuring process proceeds.

45 By facilitating a level of fmancial support that is reasonable and adequate and of sufficient duration to enable them to
complete the restructuring on most'reasonable assumptions, the Abitibi Petitioners will have the benefit of an umbrella of
stability around their core business operations.

46 In the Court's opinion, this can only facilitate the pl-ospects of a viable compromise or arrangement being found.

47 Fifth, there are only two secured creditor groups of the Abitibi Petitioners: the SSNs and the Term Lenders. After long
and difficult negotiations, they fmally agreed to an acceptable wording to the orders sought. No one argues any longer that it
is prejudiced in any way by the proposed security or charge.

48 Lastly, sixth, the Monitor has carefully considered the positions of all of the stakeholders as well as the reasonableness
of the Abitibi Petitioners' requu-ements for the proposed ULC DIP Facility. Having reviewed both the impact of the proposed
ULC DIP Facility on stakeholders and its beneficial impact upon the Abitibi Petitioners, the Monitor recommends approval
of the ULC DIP Facility.

49 On the whole, in approving this ULC DIP Facility, the Court supports the very large consensus reached and the fine
balance achieved between the interests of all stakeholders involved.

2) The Distribution to theSSNs

50 The approval of the terms of the ULC DIP Facility by the SSNs is intertwined with the Abitibi Petitioners' agreement
to support a distribution in theu- favor in the amount of CDNS200 million.

51 The Abitibi Petitioners and the SSNs consider that since the MPCo proceeds were and are subject to the security of the
SSNs, this arrangement or compromise is a reasonable one under the cu-cumstances.

52 They submit that the proposed distribution will be of substantial benefit to the Abitibi Petitioners. Savings of at least
CDN$27.4 million per year m accruing interest costs on the CDN$200 million to be distributed will be realized based on the
13.75% interest rate payable to the SSNs.

53 Needless to say, they maintain that the costs saved will add to the potential surplus value of SSNs' collateral that could
be utilized to compensate any creditor whose security may be impau-ed in the future in repaying the ULC DIP Facility.

54 The Bondholders oppose the CDN$200 million distribution to the SSNs.

55 In their view, given the Abitibi Petitioners'need for liquidity, the proposed payment of substantial proceeds to one
group of creditors raises important issues of both propriety and timing. It also brings into focus the need for the CCAA
process to move forward efficiently and effectively towards the goal of the timely negotiation and implementation of a plan
of arrangement.

56 The Bondholders claim that the proposed distribution violates the CCAA. From theu- perspective, nothing in the statute



authorizes a distribution of cash to a creditor group prior to approval of a plan of arrangement by the requisite majorities of
creditors and the Court. They maintain that the SSNs are subject to the stay of proceedings like all other creditors.

57 By proposing a distribution to one class of creditors, the Bondholders contend that the other classes of creditors are
denied the ability to negotiate a compromise with the SSNs. Instead of bringing forward their proposed plan and creatmg
options for the creditors for negotiation and voting purposes, the Abitibi Petitioners are thus eliminating bargaining options
and confiscating the other creditors'leverage and voting rights.

58 Accordingly, the Bondholders conclude that the proposed distribution should not be considered until after the creditors
have had an opportunity to negotiate a plan of arrangement or a compromise with the SSNs.

59 In the mterun, they suggest that the Abitibi Petitioners should provide a business plan to their legal and fmancial
advisors by no later than 5:00 p.m. on November 27, 2009. They submit that a restructuring and recapitalization term sheet

on terms acceptable to them and their legal and fmancial advisors should also be provided by no later than 5:00 p.m. on
December 11,2009.

60 With all due respect for the views expressed by the Bondholders, the Court considers that, similarly to the ULC DIP
Facility, the proposed distribution should be authorized.

61 To begm with, the position of the Bondholders is, under the circumstances, untenable. While they support the
CDN$230 million ULC DIP Facility, they still contest the CDN$200 million proposed distribution that is directly linked to
the latter.

62 The Court does not have the luxury of picking and choosing here. What is being submitted for approval is a global
solution. The compromise reached must be considered as a whole. The access to additional liquidity is possible because of
the corresponding distribution to the SSNs. The amounts available for both the ULC DIP Facility and the proposed
distribution come from the same MPCo sale transaction.

63 The compromise negotiated m this respect, albeit imperfect, remams the best available and viable solution to deal with
the liquidity requirements of the Abitibi Petitioners. It follows a process and negotiations where the views and interests of
most interested parties have been canvassed and considered.

64 To get such diverse interest groups as the Abitibi Petitioners, the SSNs, the Term Lenders, BMO and IQ, and ULC and
Alcoa to agree on an acceptable outcome is certainly not an easy task to achieve. Without surprise, it comes with certain

concessions.

65 It would be very dangerous, if not reckless, for the Court to put in jeopardy the ULC DIP Facility agreed upon by most
stakeholders on the basis that, perhaps, a better arrangement could eventually be reached in terms of distribution of proceeds
that, on their face, appear to belong to the SSNs.

66 The Court is satisfied that both aspects of the ULC DIP Motion are closely connected and should be approved
together. To conclude otherwise would potentially put everything at risk, at a time where stability is most required.

67 Secondly, it remains that ACCC's interest in MPCo is subject to the SSNs' security. As such, all proceeds of the sale
less adjustments, holdbacks and reserves should normally be paid to the SSNs. Despite this, provided they receive the
CDN$200 million proposed distribution, the SSNs have consented to the sale proceeds being used by the Abitibi Petitioners
to pay the existing ACI DIP Facility and to the ULC Reserve being used up to CDN$230M for the ULC DIP Facility
funding.

68 It is thus fair to say that the SSNs are not depriving the Abitibi Petitioners of liquidity; they are fundmg part of the
restructuring with their collateral and, m the end, enhancmg this liquidity.

69 The net proceeds of the MPCo transaction afiter payment of the ACI DIP Facility are expected to be CDN$173.9
million. Accordingly, out of a CDN$200 million distribution to the SSNs, only CDN$26.1 million could technically be said
to come from the ULC DIP Facility. Contrary to what the Bondholders alluded to, if minor aspects of the claims of the SSNs
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are disputed by the Abitibi Petitioners, they do not concern the CDN$200 million at issue.

70 Thirdly, the ULC DIP Facility bears no interest and is not subject to drawdown fees, while a distribution of CDN$200
million to the SSNs will create at the same tune interest savings of approximately CDN$27 million per year for the ACI
Group. There is, as a result, a defmite economic benefit to the contemplated distribution for the global restructurmg process.

71 Despite what the Bondholders argue, it is neither unusual nor unheard of to proceed with an intermi distribution of net
proceeds m the context of a sale of assets in a CCAA reorganization. Nothing in the CCAA prevents sunilar interun
distribution of monies. There are several examples of such distributions having been authorized by Courts m Canada7.

72 While the SSNs are certainly subject to a stay of proceedings much like the other creditors mvolved in the present
CCAA reorganization, an interim distribution of net proceeds from the sale of an asset subject to the Court's approval has
never been considered a breach of the stay.

73 In this regard, the Bondholders have no economic interest in the MPCo assets and resulting proceeds of sale that are
subject to a first ranking security interest in favor of the SSNs. Therefore, they are not directly affected by the proposed
distribution ofCDN$200 million.

74 In Windsor Machine & Stamping Ltd. (Re)* Morawetz J. dealt with the opposition of unsecured creditors to an
Approval and Distribution Order as follows:

13 Although the outcome of this process does not result in any distribution to unsecured creditors, this does not
give rise to a valid reason to withhold Court approval of these transactions. I am satisfied that the unsecured
creditors have no economic interest m the assets.

75 Fmally, even though the Monitor makes no recommendation in respect of the proposed distribution to the SSNs, this
can hardly be viewed as an objection on its part. In the first place, this is not an issue upon which the Monitor is expected to
opine. Besides, in its 19th report, the Monitor notes the following in that regard:

a) According to its Counsel, the SSNs security on the ACCC's 60% interest in MPCo is valid and enforceable;

b) The amounts owed to the SSNs far exceed the contemplated distribution while the SSNs' collateral is sufficient for
the SSNs' claim to be most likely paid in full;

c) The proposed distribution entails an economy ofCDN$27 million per year in mterest savings; and

d) Even taking into consideration the CDN$200 million proposed distribution, the ULC DIP Facility provides the
Abitibi Petitioners with the liquidity they requke for most of the commg year.

76 All things considered, the Court disagrees with the Bondholders' assertion that the proposed distribution is against the
goals and objectives of the CCAA. For some, it may only be a small step. However, it is a definite step in the right direction.

77 Securing the most needed liquidity at issue here and reducmg substantially the extent of the liabilities towards a key
secured creditor group no doubt enhances the chances of a successful restructuring while bringing stability to the on-going
business.

78 This benefits a large community of interests that goes beyond the sole SSNs.

79 From that standpomt, the Court is satisfied that the restructuring is moving forward properly, with reasonable diligence
and in accordance with the CCAA ultunate goals.

80 Abitibi Petitioners' firm mtention, reiterated at the hearing, to shortly provide their stakeholders with a business plan
and a restructuring and recapitalization term sheet confirms it as well.
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3) The Orders Sought

81 In closing, the precise wording of the orders sought has been negotiated at length between Counsel. It is the result of a
difficult compromise reached between many different parties, each trying to protect distinct interests.

82 Nonetheless, despite their best efforts, this wording certainly appears quite convoluted in some cases, to say the least.
The proposed amendment to the subrogation provision of the Second Amended Initial Order is a vivid example. Still, the
mechanism agreed upon, however complicated it might appear to some, remains acceptable to all affected creditors.

83 The delicate consensus reached m this respect must not be discarded lightly. In view of the role of the Court in CCAA
proceedings, that is, one of judicial oversight, the orders sought will thus be granted as amended, save for limited exceptions.

To avoid potential misunderstandings, the Court felt necessary to slightly correct the specific wordmg of some conclusions.

The orders granted reflect this.

84 Tummg to the conclusions proposed by the Bondholders at paragraphs 8 to 11 of the draft amended order (now
paragraphs 6 to 9 of this Order), the Court considers them useful and appropriate. They assist somehow in bringing into focus
the need for this CCAA process to continue to move forward efficiently.

85 Minor adjustments to some of the wording are, however, requu-ed in order to give the Abitibi Petitioners some

flexibility in terms of compliance with the ULC DIP documents and cash flow forecast.

86 For the expected upcoming filing by the Abitibi Petitioners of their busmess plan and restructuring and recapitalization
term sheet, the Court concludes that simply giving act to their stated intention is sufficient at this stage. The deadlines
indicated correspond to the date agreed upon by the parties for the business plan and to the expected renewal date of the
Initial Order for the restructuring and recapitalization term sheet.

FOR THESE REASONS, THE COURT:

ORDERS the provisional execution of this Order notwithstanding any appeal and without the necessity of furnishing any
security.

ULC DIP Financing

1 ORDERS that the Abitibi Petitioners are hereby authorized and empowered to enter into, obtain and borrow under a
credit facility provided pursuant to a loan agreement(the "ULC DIP Agreement') among ACI, as borrower, and 3239432
Nova Scotia Company, an unlimited liability company ("ULC'\ as lender (the "ULC DIP Lender"), to be approved by Alcoa
acting reasonably, which terms will be consistent with the ULC DIP Term Sheet communicated as Exhibit R-l in support of
the ULC DIP Motion, subject to such non-material amendments and modifications as the parties may agree with a copy
thereof being provided in advance to the Monitor and to modifications requu-ed by Alcoa, actmg reasonably, which credit
facility shall be in an aggregate prmcipal amount outstanding at any tune not exceeding $230 million.

2 ORDERS that the credit facility provided pursuant to the ULC DIP Agreement (the "ULC DIP") will be subject to the
following draw conditions:

a) a first draw of $130 million to be advanced at closing;

b) subsequent draws for a maximum total amount of $50 million in increments of up to $25 million to be advanced upon
a five (5) business day notice and m accordance with paragraph 61.11 of the Second Amended Initial Order which shall
apply mutatis mutandis to advances under the ULC DIP; and

c) the balance of $50 million shall become available upon further order of the Court.

At the request of the Borrower, all undrawn amounts under the ULC DIP shall either (i) be transferred to the Monitor to be



held in an interest bearmg account for the benefit of the Borrower providing that any requests for advances thereafter shall
contmue to be made and processed in accordance herewith as if the transfer had not occurred, or (ii) be invested by ULC in
an mterest bearing account with all interest earned thereon bemg for the benefit of and remitted to the Borrower forthwith
following receipt thereof.

3 ORDERS the Petitioners to communicate a draft of the substantially fmal ULC DIP Agreement (the "Draft ULC DIP
Agreement') to the Monitor and to any party listed on the Service List which requests a copy of same (an "Interested Party")
no later than five (5) days prior to the anticipated closing of the MPCo Transaction, as said term is defmed in the ULC DIP
Motion.

4 ORDERS that any Interested Party who objects to any provisions of the Draft ULC DIP Agreement as not being
substantially in accordance with the terms of the ULC DIP Term Sheet, Exhibit R-l, or objectionable for any other reason,
shall, before the close of business of the day following delivery of the Draft ULC DIP Agreement, make a request for a
hearing before this Court stating the grounds upon which such objection is based, failing which the Draft ULC DIP
Agreement shall be considered to conform to the ULC DIP Term Sheet and shall be deemed to constitute the ULC DIP
Agreement for the purposes of this Order.

5 ORDERS that the Abitibi Petitioners are hereby authorized and empowered to execute and deliver the ULC DIP
Agreement, subject to the terms of this Order and the approval of Alcoa, actmg reasonably, as well as such commitment

letters, fee letters, credit agreements, mortgages, charges, hypothecs and security documents, guarantees, mandate and other

definitive documents (collectively with the ULC DIP Agreement, the "ULC DIP Documents"), as are contemplated by the
ULC DIP Agreement or as may be reasonably required by the ULC DIP Lender pursuant to the terms thereof, and the Abitibi
Petitioners are hereby authorized and directed to pay and perform all of their mdebtedness, interest, fees, liabilities and
obligations to the ULC DIP Lender under and pursuant to the ULC DIP Documents as and when same become due and are to
be performed, notwithstanding any other provision of this Order.

6 ORDERS that the Abitibi Petitioners shall substantially comply with the terms and conditions set forth in the ULC DIP
Documents and the 13-week cash flow forecast (the "Budget") provided to the fmancial advisors of the Notice Parties (as
defined in the Second Amended Initial Order) and any Interested Party.

7 ORDERS that, in accordance with the terms and conditions of the ULC DIP Documents, the Abitibi Petitioners shall use
the proceeds of the ULC DIP substantially in compliance with the Budget, that the Monitor shall monitor the ongoing
disbursements of the Abitibi Petitioners under the Budget, and that the Monitor shall forthwith advise the Notice Parties (as
defmed in the Second Amended Initial Order) and any Interested Party of the Monitor's understanding of any pending or
anticipated substantial non-compliance with the Budget and/or any other pending or anticipated event of default or
termination event under any of the ULC DIP Documents.

8 GIVES ACT\.o the Abitibi Petitioners of their stated intention to provide a busmess plan to the Notice Parties (as defmed
m the Second Amended Initial Order) and any Interested Party by no later than 5:00 p.m. on November 27, 2009.

9 GIVES ACT to the Abitibi Petitioners of their stated intention to provide a restructuring and recapitalization term sheet
(the "Recapitalization Term Sheet") to the Notice Parties (as defmed in the Second Amended Initial Order) and any
Interested Party by no later than 5:00 p.m. on December 15,2009.

10 ORDERS that, notwithstanding any other provision of this Order, the Abitibi Petitioners shall pay to the ULC DIP
Lender when due all amounts owmg (including principal, interest, fees and expenses, including without limitation, all fees
and disbursements of counsel and all other advisers to or agents of the ULC DIP Lender on a full indemnity basis (the "ULC
DIP Expenses") under the ULC DIP Documents and shall perform all of their other obligations to the ULC DIP Lender
pursuant to the ULC DIP Documents and this Order.

11 ORDERS that the claims of the ULC DIP Lender pursuant to the ULC DIP Documents shall not be compromised or
arranged pursuant to the Plan or these proceedings and the ULC DIP Lender, in such capacity, shall be treated as an
unaffected creditor in these proceedings and in any Plan or any proposal filed by any Abitibi Petitioner under the BIA.

12 ORDERS that the ULC DIP Lender may, notwithstanding any other provision of this Order or the Initial Order:
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a) take such steps from tmie to tune as it may deem necessary or appropriate to register, record or perfect the ACI DIP

Charge and the ULC DIP Documents in all jurisdictions where it deems it to be appropriate; and

b) upon the occurrence of a Termination Event (as each such term is defined m the ULC DIP Documents), refuse to
make any advance to the Abitibi Petitioners and terminate, reduce or restrict any further commitment to the Abitibi
Petitioners to the extent any such commitment remains, set off or consolidate any amounts owing by the ULC DIP
Lender to the Abitibi Petitioners agamst any obligation of the Abitibi Petitioners to the ULC DIP Lender, make demand,
accelerate payment or give other similar notices, or to apply to this Court for the appomtment of a receiver, receiver and

manager or interim receiver, or for a bankruptcy order against the Abitibi Petitioners and for the appointment of a trustee
in bankruptcy of the Abitibi Petitioners, and upon the occurrence of an event of default under the terms of the ULC DIP
Documents, the ULC DIP Lender shall be entitled to apply to the Court to seize and retain proceeds from the sale of any
of the Property of the Abitibi Petitioners and the cash flow of the Abitibi Petitioners to repay amounts owing to the ULC
DIP Lender in accordance with the ULC DIP Documents and the ACI DIP Charge.

13 ORDERS that the foregoing rights and remedies of the ULC DIP Lender shall be enforceable against any trustee in
bankruptcy, interm receiver, receiver or receiver and manager of the Abitibi Petitioners or the Property of the Abitibi
Petitioners, the whole in accordance with and to the extent provided m the ULC DIP Documents.

14 ORDERS that the ULC DIP Lender shall not take any enforcement steps under the ULC DIP Documents or the ACI
DIP Charge without providing five (5) busmess day (the "Notice Period") written enforcement notice of a default thereunder
to the Abitibi Petitioners, the Monitor, the Senior Secured Noteholders, Alcoa, the Notice Parties (as defmed in the Second
Amendedlnitial Order) and any Interested Party. Upon expiry of such Notice Period, and notwithstanding any stay of
proceedings provided herein, the ULC DIP Lender shall be entitled to take any and all steps and exercise all rights and
remedies provided for under the ULC DIP Documents and the ACI DIP Charge and otherwise permitted at law, the whole in
accordance with applicable provincial laws, but without havmg to send any notices under Section 244 of the BIA. For greater
certamty, the ULC DIP Lender may issue a prior notice pursuant to Article 2757 CCQ concurrently with the written
enforcement notice of a default mentioned above.

15 ORDERS that, subject to further order of this Court, no order shall be made varying, rescinding, or otherwise affecting
paragraphs 61.1 to 61.9 of the Initial Order, the approval of the ULC DIP Documents or the ACI DIP Charge unless either (a)
notice of a motion for such order is served on the Petitioners, the Monitor, Alcoa, the Senior Secured Noteholders and the

ULC DIP Lender by the moving party and retumable within seven (7) days after the party was provided with notice of this
Order in accordance with paragraph 70(a) hereof or (b) each of the ULC DIP Lender and Alcoa applies for or consents to
such order.

16 ORDERS that 3239432 Nova Scotia Company is authorized to assign its interest in the ULC DIP to Alcoa pursuant to
the security agreements and guarantees to be granted pursuant to the Implementation Agreement and this Court's Order dated

September 29, 2009.

17 AMENDS the Initial Order issued by this Court on April 17, 2009 (as amended and restated) by adding the following at

the end of paragraph 61.3:

ORDERS further, that from and after the date of closing of the MPCo Transaction (as said term is defined in the
Petitioners' ULC DIP Motion dated November 9, 2009) and provided the principal, interest and costs under the ACI DIP
Agreement (as defmed in the Order of this Court dated May 6, 2009), are concurrently paid in full, the ACI DIP Charge
shall be increased by the aggregate amount of $230 million (subject to the same limitations provided in the first sentence
hereof in relation to the Replacement Securitization Facility) and shall be extended by a movable and unmovable
hypothec, mortgage, lien and security interest on all property of the Abitibi Petitioners (other than the property of
Abitibi Consolidated (U.K.) Inc.) in favour of the ULC DIP Lender for all amounts owing, includmg principal, interest
and ULC DIP Expenses and all obligations required to be performed under or in connection with the ULC DIP
Documents. The ACI DIP Charge as so increased shall continue to have the priority established by paragraphs 89 and 91
hereof provided such increased ACI DIP Charge (being the portion of the ACI DIP Charge in favour of the ULC DIP
Lender) shall in all respects be subordinate (i) to the subrogation rights m favour of the Senior Secured Noteholders
arismg from the repayment of the ACI DIP Lender from the proceeds of the sale of the MPCo fransaction as approved



by this Court in its Order of September 29, 2009 and as confirmed by paragraph 11 of that Order, notwithstanding the
amendment of paragraph 61.10 of this Order by the subsequent Order dated Novemberl 6,2009, as well as the further
subrogation rights, if any, in favour of the Term Lenders; and (ii) rights m favour of the Term Lenders arising from the
use of cash for the payment of interest fees and accessories as determined by the Monitor. No order shall have the effect

of varying or amending the priority of the ACI DIP Charge and the interest of the ULC DIP Lender therein without the
consent of the Senior Secured Noteholders and Alcoa. The terms "ULC DIP Lender", "ULC DIP Documents", "ULC

DIP Expenses", "Senior Secured Noteholders" and "Alcoa" shall be as defined in the Order of this Court dated
November 16,2009. Notwithstanding the subrogation rights created or confirmed herein, in no event shall the ULC DIP
Lender be subordinated to more than approximately $40 million, being the aggregate of the proceeds of the MPCo
Transaction paid to the ACI DIP Lender plus the interest, fees and expenses paid to the ACI DIP Lender as determined
by the Monitor.

ACI DIP Agreement

18 ORDERS that the Abitibi Petitioners are hereby authorized to make, execute and deliver one or more amendment
agreements in connection with the ACI DIP Agreement providing for (i) an extension of the period during which any
undrawn portion of the credit facility provided pursuant to the ACI DIP Agreement shall be available and (ii) the
modification of the date upon which such credit facility must be repaid from November 1, 2009 to the earlier of the closing of
the MPCo Transaction and December 15, 2009, subject to the terms and conditions set forth in the ACI DIP Agreement, save
and except for non-material amendments.

Senior Secured Notes Distribution

19 ORDERS that the Abitibi Petitioners are authorized and du-ected to make a distribution to the Tmstee of the Senior
Secured Notes m the amount of $200 million upon completion of the MPCo Transaction (as said term is defmed in the ULC
DIP Motion) from the proceeds of such sale and of the ULC DIP Facility, providing always that the ACI DIP is repaid in full
upon completion of the MPCo Transaction.

20 ORDERS that, subject to completion of the ULC DIP (including the initial draw of $130 million thereunder) and
providing always that the ACI DIP is repaid in full upon completion of the MPCo Transaction, the distribution referred to in
the preceding paragraph and the flow of funds upon completion of the MPCo Transaction and the ULC DIP shall be arranged
in accordance with the following principles: (a) MPCo Proceeds shall be used, first, to fund the distribution to the Senior
Secured Notes referenced in the previous paragraph and, secondly, to fund the repayment of the ACI DIP; (b) the initial draw
of $130 million made under the ULC DIP shall fund any remaining balance due to repay in full the ACI DIP and this, upon
completion of the MPCo Transaction. The Monitor shall be authorized to review the completion of the MPCo Transaction,
the ULC DIP and the repayment of the ACI DIP and shall report to the Court regarding compliance with this provision as it
deems necessary.

Amendment to the Subrogation Provision

21 ORDERS that Subsection 61.10 of the Initial Order, as amended and restated, is replaced by the following:

Subrogation to ACI DIP Charge

[61.10] ORDERS that the holders of Secured Notes, the Lenders under the Term Loan Facility (collectively, the
"Secured Creditors") and McBumey Corporation, McBumey Power Limited and MBB Power Services Inc.

(collectively, the "Lien Holder") that hold security over assets that are subject to the ACI DIP Charge and that, as
of the Effective Time, was opposable to third parties (including a trustee in bankruptcy) in accordance with the law
applicable to such security (an "Impaired Secured Creditor" and "Existing Security", respectively) shall be
subrogated to the ACI DIP Charge to the extent of the lesser of (i) any net proceeds from the Existmg Security
including from the sale or other disposition of assets, resulting from the collection of accounts receivable or other
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clauns (other than Property subject to the Securitization Program Agreements and for greater certainty, but without
limitmg the generality of the foregoing, the ACI DIP Charge shall m no circumstances extend to any assets sold
pursuant to the Securitization Program Agreements, any Replacement Securitization Facility or any assets of

ACUSFC, the term "Replacement Securitization Facility" having the meaning ascribed to same in Schedule A of
the ACI DIP Agreement) and/or cash that is subject to the Existmg Security of such Impaired Secured Creditor that
is used directly to pay (a) the ACI DIP Lender or (b) another Impaired Secured Creditor (including by any means of
realization) on account ofprmcipal, interest or costs, in whole or m part, as determined by the Monitor (subject to
adjudication by the Court m the event of any dispute) and (ii) the unpaid amounts due and/or becoming due and/or
owing to such Impaired Secured Creditor that are secured by its Existing Security. For this purpose "ACI DIP
Lender" shall be read to mclude Bank of Montreal, IQ, the ULC DIP Lender and their successors and assigns,
including any lender or lenders providing replacement DIP fmancmg should same be approved by subsequent order
of this Court. No Impau-ed Secured Creditor shall be able to enforce its right of subrogation to the ACI DIP Charge
until all obligations to the ACI DIP Lender have been paid in full and providing that all rights of subrogation
hereunder shall be postponed to the right of subrogation of IQ under the IQ Guarantee Offer, and, for greater
certainty, no subrogee shall have any rights over or in respect of the IQ Guarantee Offer. In the event that,
followmg the repayment in full of the ACI DIP Lender in circumstances where that payment is made, wholly or m
part, from net proceeds of the Existing Security of an Impaired Secured Creditor (the "First Impaired Secured
Creditor"), such Impaired Secured Creditor enforces its right of subrogation to the ACI DIP Charge and realizes
net proceeds from the Existing Security of another Impaired Secured Creditor (the "Second Impaired Secured
Creditor"), the Second Impaired Secured Creditor shall not be able to enforce its right of subrogation to the ACI
DIP Charge until all obligations to the Fu-st Impaired Secured Creditor have been paid m full. In the event that
more than one Impaired Secured Creditor is subrogated to the ACI DIP Charge as a result of a payment to the ACI
DIP Lender, such Impaired Secured Creditors shall rank pari passu as subrogees, rateably in accordance with the
extent to which each of them is subrogated to the ACI DIP Charge. The allocation of the burden of the ACI DIP
Charge amongst the assets and creditors shall be determmed by subsequent application to the Court if necessary.

[21.1] DECLARES that for the purposes of paragraphs 1, 5, 10, 12, 13, 17 and 18 of the present Order, the term
"Abitibi Petitioners" shall not include Abitibi-Consolidated (U.K.) Inc. added to the schedule ofAbitibi Petitioners
by Order of this Court on November 10, 2009;

22 ORDERS the provisional execution of this Order notwithstanding any appeal and without the necessity of furnishing
any security.

23 WITHOUT COSTS.

Schedule "A" — Abitibi Petitioners

1. ABITIBI-CONSOLIDATED INC.

2. ABITIBI-CONSOLIDATED COMPANY OF CANADA

3. 3224112 NOVA SCOTIA LIMITED

4. A4ARKETING DONOHUE INC.

5. ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLDINGS INC.

6. 3834328 CANADA INC.

7. 6169678 CANADA INC.

8. 4042140 CANADA INC.



9. DONOHUE RECYCLING INC.

10. 1508756 ONTARIO INC.

11. 3217925 NOVA SCOTIA COMPANY

12. LA TUQUE FOREST PRODUCTS INC.

13. ABITIBI-CONSOLIDATED NOVA SCOTIA INCORPORATED

14. SAGUENAY FOREST PRODUCTS INC.

15. TERRA NOVA EXPLORATIONS LTD.

16. THE JONQUIERE PULP COMPANY

17. THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY

18. SCRAMBLE MINING LTD.

19. 9150-3383 QUEBEC INC.

20. ABITIBI-CONSOLIDATED (U.K.) INC.

Schedule "B" — Bowater Petitioners

1. BOWATER CANADIAN HOLDINGS INC.

2. BOWATER CANADA FINANCE CORPORATION

3. BOWATER CANADIAN LIMITED

4. 3231378 NOVA SCOTIA COMPANY

5. ABITIBIBOWATER CANADA INC.

6. BOWATER CANADA TREASURY CORPORATION

7. BOWATER CANADIAN FOREST PRODUCTS INC.

8. BOWATER SHELBURNE CORPORATION

9. BOWATER LAHA VE CORPORATION

10. ST-MAURICE RIVER DRIVE COMPANY LIMITED

11. BOWATER TREATED WOOD INC.

12. CANEXEL HARDBOARD INC.

13. 9068-9050 QUEBEC INC.

14. ALLIANCE FOREST PRODUCTS (2001) INC.

15. BOWATER BELLEDUNE SAWMILL INC.
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16. BOWATER MARITIMES INC.

17. BOWATER MITIS INC.

18. BOWATER GUERETTE INC.

19. BOWATER COUTURIER INC.

Schedule "C" — 18.6 CCAA Petitioners

1. ABITIBIBOWATER INC.

2. ABITIBIBOWATER US HOLDING 1 CORP.

3.BOWATER VENTURES INC.

4. BOWATER INCORPORATED

5. BOWATER NUWAY INC.

6. BOWATERNUWAYMID-STATESINC.

7. CATAWBA PROPERTY HOLDINGS LLC

8. BOWATER FINANCE COMPANY INC.

9. BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED

10. BOWATER AMERICA INC.

11. LAKE SUPERIOR FOREST PROD UCTS INC.

12. BOWATER NEWSPRINT SOUTH LLC

13. BOWATER NEWSPRINT SOUTH OPERATIONS LLC

14. BOWATER FINANCE II, LLC

15. BOWATER ALABAMA LLC

16. COOSA PINES GOLF CL UB HOLDINGS LLC

Footnotes

( Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA").

2 In this Judgment, all capitalized terms not otherwise defined have the meaning ascribed thereto in either: 1) the Second Amended
Initial Order issued by the Court on May 6, 2009; 2) the Motion for the Distribution by the Monitor of Certain Proceeds of the
MPCo Sale Transaction to V.S. Bank National Association, Indenture and Collateral Trustee for the Senior Secured Noteholders
(the "Distribution Motion") of the Ad Hoc Committee of the Senior Secured Noteholders and U.S. Bank National Association,
Indenture Trustee for the Senior Secured Notes (respectively, the "Committee" and "Trustee", collectively the "SSNs") dated
October 6, 2009; or 3) the Abitibi Petitioners' Re-Amended Motion for the Approval of a Second DIP Financing in Respect of the
Abitibi Petitioners and for the Distribution of Certain Proceeds of the MPCo Sale Transaction to the Trustee for the Senior
Secured Notes (the " ULC DIP Motion") dated November 9, 2009.
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3 Re-Amended Motion for the Approval of a Second DIP Financing in Respect of the Abitibi Petitioners and for the Distribution o]
Certain Proceeds of the MPCo Sale Transaction to the Trustee for the Senior Secured Notes dated November 9, 2009 (the "ULC
DIP Motion").

4 See Monitor's 19th Report dated October 27, 2009.

5 See Monitor's 19th Report dated October 27, 2009.

6 See Monitor's 19th Report dated October 27, 2009.

7 See Re Windsor Machine & Stamping Ltd., 2009 CarswellOnt 4505 (Ont. Sup. Ct); Re Rol-Land Farms Limited (October 5, 2009),
Toronto 08-CL-7889 (Ont. Sup. Ct); and Re Pangeo Pharma Inc., (August 14, 2003), Montreal 500-11-021037-037 (Que. Sup.
Ct.).

8 Re Windsor Machine & Stamping Ltd., 2009 CarswellOnt 4505 (Ont. Sup. Ct.).
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Morawefz J.:

1 On March 11, 2009, the motion of RSM Richter Inc. was heard and granted with reasons to follow. These are those
reasons.

2 RSM Richter Inc., in its capacity as Monitor, brought this motion for:

(a) an Approval and Distribution Order;

(b) a Vesting Order relating to the sale of personal property assets from WMSL to the Canadian Purchaser;

(c) a Vesting Order relating to the sale of real property from Lipel Investments Ltd. to the Canadian Purchaser;

(d) a Vesting Order relating to the sale of real property from 383301 to the Canadian Purchaser;

(e) an Order approving the fees and disbursements of the Monitor and its counsel.

3 The motion has the support of the Applicants, Bank of Montreal (the "Bank"), Magna, Ford and Johnson Controls. The
Union was not opposed to the sale. An unsecured creditor, Saginaw Pattern, objected. Ryder Finance, an unaffected party did

not oppose.

4 I am satisfied that the record supports the requested relief. During these CCAA proceedings, the Applicants explored a
number of restructuring alternatives. The Monitor also ran a sale process to identify a potential buyer or buyers for the

business. The Applicants were unable to implement a restructuring within the current corporate entities and were unable to

identify an arm's length buyer of the business that would pay an amount greater than the forced liquidation value of the
business. The sale process conducted by the Monitor did not result m any offers bemg submitted to purchase the Applicants'
assets.

5 The Monitor is of the view that the Applicants could not carry on as currently structured. Both the Bank and EDC
indicated that they would continue their support for the busmess and they have had negotiations with the Purchasers and the
Applicants, with a view to fmancing the Purchasers and then working with the Applicants to complete a sale of the business
to the Purchasers.

6 The Monitor is of the view that the proposed transactions result m an outcome that preserves the busmess. The Monitor

supports the approval of the transactions described in the Seventh Report.

7 With respect to the Approval and Distribution Order and the three Vesting Orders, these transactions nationally result in
the Bank's loans being repaid by the Purchasers (who are being fmanced by the Bank and EDC) and will permit the business
to contmue. A portion of the secured debt owing by WMSL to WMSL Holdings Ltd. will be paid by way of a promissory
note from the Canadian Purchaser to WMSL Holdings Ltd. The Canadian Purchaser will not have the burden of the
remaming secured debt owing to WMSL Holdings Inc., nor the burden of substantial unsecured debt.

8 The Monitor is of the view that the holdbacks described in the Approval and Distribution Order are desirable and
appropriate in the circumstances so that goods and services supplied post-filing can be paid, and so that the Union, if it is
successful m its claims, can be paid.

9 In addition to the three transactions for which the Vesting Orders are sought, a fourth transaction is covered by the
Approval and Distribution Order. The fourth transaction is with respect to personal property owned by two U.S. companies.

These companies operate in the State of Michigan. The Applicants did not seek formal recognition of the CCAA proceedings
m the United States. The parties are of the view that the most cost efficient means of completing the transaction with respect
to these assets would be for the Bank to take its remedies under the U.S. Uniform Commercial Code, ("UCC") and issue
notices of sale under the UCC with respect to the personal property. The Monitor consented to this process and notices were
issued by the Bank.



10 It is specifically noted, that notwithstanding anything m the Approval and Distribution Order, Vestmg Orders or
purchase agreements referenced therein, the purchase orders or releases issued by Magna Structural Systems Inc. and/or

Magna Seatmg of America, Inc. (collectively, "Magna") or Ford Motor Company ("Ford") to WMSL or any other Applicant
will be assigned and vested in and to the purchaser, upon the consent ofMagna or Ford, as the case may be, to the assignment

of such purchase orders and releases being provided to WMSL and the Purchaser on Closmg and the Certificate having been
filed.

11 Further, nothing in the Approval and Distribution Order or the Vesting Orders made in accordance with such Approval
and Vesting Order shall, unless JCI consents, unpact or terminate the IP licence or option to purchase assets granted to JCI

pursuant to the Accommodation Agreement dated October 24, 2008 and approved by the Order dated October 29, 2008, and
the vesting of assets pursuant to Approval and Distribution Order or the Vesting Orders shall, unless JCI otherwise consents,
be subject to the IP licence and option in favour of JCI.

12 ., Finally,.'it is noted that employee matters are specifically addressed at Article 2.13 of the Agreement of Purchase and

Sale.

13 Although the outcome of this process does not result in any distribution to unsecured creditors, this does not give rise
to a valid reason to withhold court approval of these transactions. I am satisfied that the unsecured creditors have no

economic interest in the assets. . '' - -:

14 As previously indicated, the record supports the requested relief in all respects. Orders have been signed and issued in
the form requested.
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Newbould J.:

Introduction

1 Ernst & Young Inc. in its capacity as Monitor of Nortel Networks Corporation ("NNC"), Nortel Networks Lmiited
("NNL"), Nortel Networks Technology Corporation, Nortel Networks International Corporation, Nortel Networks Global
Corporation, Nortel Communications Inc., Architel Systems Corporation and Northern Telecom Canada Limited
(collectively, the "Canadian Debtors"), moves for an order passing the accounts of the Monitor and of its counsel incurred

during the period January 14, 2009, the date these CCAA proceedings were commenced, through to and including May 31,
2016.

2 The background to this sorry saga has been described m a number of decisions.'



3 At the time of the filing under the CCAA, Nortel consisted of more than 140 separate corporate entities located in 60
separate sovereign jurisdictions including Canada, the United States and the EMEA2 region, as well as the Caribbean and
Latin America and Asia. NNC, the Nortel Group's ultunate parent holding company, was publicly listed and traded on both
the Toronto Stock Exchange and the New York Stock Exchange.

4 On January 14, 2009 NNC, NNL, the wholly owned subsidiary of NNC which was its operating subsidiary and a
number of other Canadian corporations filed for protection under the CCAA. On the same date, Nortel Network Inc. ("NNI"),

the principal US subsidiary of NNL, and a number of other US corporations filed for protection under chapter 11 of the US
Bankruptcy Code and Nortel Networks UK Limited ("NNUK"), the principal UK subsidiary of NNL, and certain of their
subsidiaries (the "EMEA Debtors") save the French subsidiary Nortel Networks S.A. ("NNSA") were granted administration
orders under the UK Insolvency Act, 1986. On the followmg day, a liquidator ofNNSA was appomted in France pursuant to
Article 27 of the European Union's Council Regulation (EC) No 1346/2000 on Insolvency Proceedings in the Republic of
France.

5 The Monitor was appointed in the Initial Order of January 14, 2009 which directed that "the Monitor and its legal
counsel shall pass their accounts from time to time, and for this purpose the accounts of the Monitor and its legal counsel are
hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice." It is normal in CCAA
proceedings for the Monitor to pass its accounts periodically. This was no normal CCAA proceedmg and the Monitor chose
not to pass its accounts periodically but rather wait until the end of the proceedmgs. One advantage in havmg all of the
accounts passed at this stage is that up to date information as to the level of success achieved by the Monitor, one of the key
factors to be considered, is now available as a result of the settlement recently achieved in the allocation dispute.

6 Normally a Monitor performs a neutral role as a court officer in a CCAA proceedmg. However in this case there were
two orders giving the Monitor extraordinary powers. On August 10, 2009, Nortel announced the departure of its then CEO,
Mike Zafirovski, and on the same day five members ofNNC's and NNL's boards of directors resigned. As a result of this
change in circumstances, on August 14, 2009, this Court granted an Order that expanded the Monitor's role and powers to
include, inter alia, the ability:

(a) to conduct, supervise and direct the sales processes for the Canadian Debtors' property or business and any

procedure regarding the allocation and/or distribution of proceeds of any sales;

(b) to cause the Canadian Debtors to exercise the various restructuring powers authorized under paragraph 11 of the
Initial Order and to cause the Canadian Debtors to perform such other functions or duties as the Monitor considers
necessary or desirable in order to facilitate or assist the Canadian Debtors in dealing with their property, operations,
restructuring, wmd-down, liquidation or other activities; and

(c) to admmister the claims process established pursuant to the Clams Procedure Order dated July 30, 2009 and any
other claims bar and/or claims resolution process or protocol approved by the Court.

7 Following the resignation of the Canadian Debtors' remaining dkectors and officers in October 2012, the Monitor's role
and powers were further expanded by order dated October 3, 2012, to authorize and empower the Monitor to, amongst other

things, exercise any powers which might be properly exercised by a board of directors of any of the Canadian Debtors.

8 The changing circumstances of the CCAA proceedings and the resulting expansion of the Monitor's powers have
resulted in the Monitor and its counsel undertaking a scope of work that is beyond the typical role of a monitor in a CCAA
proceeding. Indeed, since October 2012 substantially all activities undertaken by or on behalf of the Canadian Estate,
including the massive litigation, have been undertaken by the Monitor's professionals with the assistance of the Monitor's
counsel. It has been the Monitor that has been the effective defendant in the claims made against the Canadian Debtors and
the effective plaintiff in the allocation trial seeking a portion of the $7.3 billion of the escrowed sale proceeds.

9 The provision in the Initial Order that the Monitor pass its accounts from tune to time was not changed with these orders
enhancing the Monitor's powers and so what is included in the accounts to be passed is far more and different than what
would ordinarily be included in a Monitor's accounts to be passed.



10 Most of the core parties in the insolvency proceedings do not object to the accounts as proposed by the Monitor being
passed. This is due to the fmal settlement reached by them. The Canadian allocation decision became fmal after the Court of
Appeal refused leave to appeal the decision of this Court. However appeals were brought in the U.S. from the allocation
decision of Judge Gross. These appeals and the allocation of the $7.3 billion sale escrow proceeds were fmally settled after
mediation by a Settlement Agreement on October 12, 2016. It was a term of the Settlement Agreement that no party to it
could contest the fees and disbursements of any other party to it.

11 The UKPC at one point in a pre-hearing conference took the position that the Monitor's motion to approve its fees and
disbursements should be adjourned until after January 24, 2017, the date on which motions seeking an order sanctioning the
Plan of Compromise and Arrangement proposed by the Canadian Debtors and seeking confirmation of the First Amended
Jomt Chapter 11 Plan of Arrangement proposed by the US Debtors would be heard in a joint hearmg by this Court and by
Judge Gross of the US Bankruptcy Court. The UKPC said that if the Plans were sanctioned and the Settlement Agreement
became effective, it would take no position on the Monitor's fee approval motion. I declined to adjourn the Monitor's motion.

At the hearing of the motion, counsel for the UKPC said that no adjournment request was now being made. Thus there is no
opposition to the Monitor's motion by the UKPC.

12 The only opposition to the passing of the accounts of the Monitor was by The Bank of New York Mellon, as Indenture
Trustee to some of the bonds issued by Nortel.3 It took the position that it is not possible based on the material filed by the
Monitor to do an analysis required on a passing of accounts and offered a suggestion that a practical solution is to refer the
matter to a Master, to an Assessment Officer or to an outside expert. Such person could do due diligence on staffmg, hours

and rates, and provide the Court with a Report organized around the major activity blocks and identifying any potential issues
or matters for consideration by the Court. Counsel for the Indenture Trustee later advised that it was not taking a position on
the substance of the motion and did not appear at the hearing of the motion. For reasons that will follow, I do not think such a
reference is necessary, nor would it be a practical solution.

Considerations on a passing of a Monitor's accounts

13 There are few cases dealing with the factors to consider on a passing of the accounts of a monitor. Most deal with a

receiver's accounts. However I agree with Justice Topokdski in Winalta Inc., Re (2011), 84 C.B.R. (5th) 157 (Alta. Q.B.) that
there should be no difference in dealing with a monitor's accounts and that the onus is on a monitor to make out its case. She

stated:

30 In my view, the appropriate focus on an application to approve a CCAA monitor's fees is no different than that in a
receivership or bankruptcy. The question is whether the fees are fair and reasonable in all of the circumstances. The

concerns are ensuring that the monitor is fairly compensated while safeguarding the efficiency and integrity of the
CCAA process. As with any mquiry, the evidence proffered will be important in making those determmations.

32 I am not aware of any reported authority supporting the proposition that there is a presumption of regularity that
applies to a monitor's fees. This application is no different than any other. The applicant, here the Monitor, bears the
onus of making out its case. A bald assertion by the Monitor that the Fee is reasonable does not necessarily make it so.

The Monitor must provide the court with cogent evidence on which the court can base its assessment of whether the Fee
is fair and reasonable in all of the circumstances.

14 So far as the test for reviewing a receiver's fees is concerned, the New Brunswick Court of Appeal in Belyea v.

Federal Business Development Bank (\9S3\44V.B.R. (2d) 248 (N.B. C.A.) referred to a number of factors to be considered.
These factors have been accepted m Ontario as being a useful guidelme but not an exhaustive list as other factors may be

material in any particular case. See Confectionately Yours Inc., Re (2002), 36 C.B.R. (4th) 200 (Ont. C.A.) at para. 51
("Bakemates") and Bank of Nova Scotia v. Diemer, 2014 ONSC 365 (Ont. S.C.J.) at para. 5, affd, (2014), 20 C.B.R. (6th)
292 (Ont. C.A.). In Diemer, Pepall J.A. listed the factors as follows:

33 The court endorsed the factors applicable to receiver's compensation described by the New Brunswick Court of
Appeal in Belyea: Bakemates, at para. 51. In Belyea, at para. 9, Stratton J.A. listed the following factors:



• the nature, extent and value of the assets;

• the complications and difficulties encountered;

• the degree of assistance provided by the debtor;

• the time spent;

• the receiver's knowledge, experience and skill;

• the diligence and thoroughness displayed;

• the responsibilities assumed;

• the results of the receiver's efforts; and

• the cost of comparable services when performed in a prudent and economical manner.

These factors constitute a useful guideline but are not exhaustive: Bakemates, at para. 51 .

15 Justice Pepall further stated:

45 ... That said, in proceedmgs supervised by the court and particularly where the court is asked to give its imprunatur to
the legal fees requested for counsel by its court officer, the court must ensure that the compensation sought is indeed fair
and reasonable. In making this assessment, all the Belyea factors, including time spent, should be considered. However,

value provided should pre-dominate over the mathematical calculation reflected in the hours times hourly rate equation.
Ideally, the two should be synonymous, but that should not be the starting assumption. Thus, the factors identified in
Belyea require a consideration of the overall value contributed by the receiver's counsel. The focus of the fair and

reasonable assessment should be on what was accomplished, not on how much tune it took. Of course, the measurement

of accomplishment may include consideration of complications and difficulties encountered in the receivership.

16 As stated, The Bank of New York Mellon, as Indenture Trustee took the position that it is not possible based on the
material filed by the Monitor to do an analysis required on a passing of accounts. It offered a suggestion that a practical
solution is to refer the matter to a Master, an Assessment Officer or an outside expert. I do not agree with this suggestion. In

my view there is sufficient evidence to undertake a proper consideration of the accounts of the Monitor taking into account
the factors to be considered in arriving at a fair and reasonable result.

17 The time and expense of referring the accounts to someone else would be very time consuming, create further expense

and delay completion of this matter that has gone on far too long. The Initial Order directed the accounts to be passed by this
Court. That makes sense, particularly as no other person has the familiarity of what has gone on in the Nortel insolvency as
the Court has. These considerations have led other courts to decline to send the accounts out for review by others. See Tepper

Holdings Inc., Re (2011), 381 N.B.R. (2d) 1 (N.B. T.D.) at para. 3; Triton Tvbiilar Components Corp., Re (2006), 20 C.B.R.

(5th) 278 (Ont. S.C.J. [Commercial List]) at para. 83.

18 The Superintendent of Fmancial Services as administrator of the Pension Benefits Guarantee Fund has been involved
in these proceedings from the outset in January, 2009 and has been a member of the Canadian Only Creditors Committee (the
"CCC"). The Superintendent supports the motion for an order passing the accounts of the Monitor and opposes the
appointment of a special fee exammer to review the Monitor's accounts. It takes the position that his would create

unnecessary and unwarranted additional expense and potential delay by virtue of the need to educate the exammer with
respect to these hugely complex proceedings, particularly if the examiner was independent of the court with additional
professional costs. The Superintendent further states that it is satisfied with a high level assessment of the Monitor's accounts
m this case by this Court, given this Court's familiarity with many of the complexities of the proceedmgs, and by reference to
the significantly higher costs mcun-ed by the other Estates.



19 Momeau Shepell Ltd., was appointed the Admmistrator of the Nortel Networks Managerial and Non-Negotiated
Pension Plan and the Nortel Networks Negotiated Pension Plan in October 2010 and has been actively involved m the CCAA
restructurmg process. It is one of the largest creditors of the Canadian Debtors. It takes the same position as the

Superintendent regarding any attempt to have the accounts of the Monitor examined by some other party. It states that more
litigation or court process in relation to the Monitor's accounts should be strongly discouraged and avoided. Far too much

time and too much of the Canadian estate's resources have been consumed with seemingly endless litigation. More court

process only delays, and may duninish, the distribution of assets available to creditors.

20 Michel E. Campbell is a former engineer employed by Nortel. Since the January 2009 CCAA filing, he has been
heavily involved in the proceedings as a court-appointed representative of approximately 21,000 Nortel former employees, as
an active member of the Nortel Retirees and Former Employees Protection Canada ("NRPC"), and as a claunant against the
Nortel estate for the loss of severance and termination pay. He estimates that he has spent over 4,000 hours on issues m the

proceedings relating to employee issues. As one of the former employees and as a court-appointed Representative, he has a

fmancial stake in these proceedings. He too supports the passing of the Monitor's accounts and does not think a referral of the

accounts to some third party is desirable. He states in his affidavit:

44. Moreover, given the volume and nature of the information provided in the Monitor's materials filed for this motion,
and the fact that the fees as disclosed are subject to this Court's approval, I see no reason for another third party review
or assessment. In any event, such a third party review would create more expense and delay in these proceedings, and

would likely further postpone approval of the Plan of Arrangement and distributions on clams, which is far from
desirable. The Former Employees have been waiting now for ahnost eight years to receive some payment for their

losses. Further, it would be difficult for a thu-d party who lacks background knowledge of this case to conduct a reliable,
meanmgful or accurate assessment of the Monitor's fees without the expenditure of considerable additional tune and

resources of the Monitor to provide mformation to the third party reviewer. This Court is by far the more appropriate
arbiter of the Monitor's fees.

21 This case requires an overall assessment of the work done and a consideration of the results achieved. A Ime by Ime

particularization of each particular job and each particular invoice would involve no doubt hundreds of thousands of dollars,
taken the amount of activity and time involved in various matters. As well, in this case it is by no means the case that each

task was discrete and could easily be separated out. As was stated by Justice Pepall, the value provided should pre-dominate
the consideration of what a fau- and reasonable amount is appropriate. A detailed assessment m this case would not be

practical or serve that purpose.

Consideration of the Monitor's accounts

22 The Monitor engaged Goodmans LLP ("Goodmans") as its Canadian legal counsel, Alien & Overy LLP ("A&O") as
its U.S. legal counsel and Buchanan Ingersoll & Rooney PC ("BIR") as its Delaware local legal counsel. A large number of
professionals from the Monitor's firm E & Y, from Goodmans and from A&O were involved throughout these proceedings.
The accounts from each of those firms are included in the passing of accounts with affidavits supportmg the accounts.

23 The Monitor seeks approval of its accounts m the amount ofCA$122,972,821.96, inclusive of applicable taxes. This
amount includes billings for 200,065.4 professional hours at an average hourly rate ofCA$540.

24 The Monitor also seeks to pass the accounts ofGoodmans in the amount ofCA$99,994,744.85, inclusive of applicable
taxes. This amount includes billings for 134,562.4 professional hours at an average hourly rate ofCA$643.

25 The Monitor also seeks to pass the accounts ofA&O in the amount of $31,352,136.73, mclusive of applicable taxes.
This amount includes billings for 46,448.4 professional hours at an average hourly rate of $639.

26 These amounts are enormous by any measure, even taking mto account that they cover eight years of work. However,

when one understands the enonnity of the work that had to be done by the Monitor and its counsel to regularize the
insolvency proceedings, to gather in the assets and to protect the interests of the Canadian creditors against the relentless
attacks made by the other estates, these amounts become more understandable. It is unquestionable that the work of the

6



Monitor added value to the assets.

27 In this case, the Monitor has delivered its 132nd Report in which the services performed over the last 8 years have
been extensively discussed in some 113 pages plus a number of attachments. Throughout the entire matter what has taken

place has been described in the Monitor's previous 131 Reports.

28 I do not mtend to discuss at length what all the Monitor has done. Suffice it to say, the job the Monitor has performed
has been massive in a case that knows no equal.

29 The normal things required of a Monitor in any CCAA case, such as cash flow forecasting, were far more complex

than normal in light of the matrix way m which the business was operated by Nortel. Prior to the CCAA filing, Nortel had no
cash flow forecasting model or cash flow reporting process that allowed for weekly cash flow forecasting and reporting on an
entity level. One of the earliest activities (and focuses) of the Monitor was assisting the Canadian Debtors in preparing both a
consolidated and unconsolidated global weekly cash flow forecasting and reporting process for Nortel's global operations so
Nortel could understand its entity-level cash position in "real time". These and subsequent cash flow forecastmg efforts by

the Monitor have included: creating cash flow templates for approximately 60 Nortel entities (including joint venture entities)
in North America, APAC, GALA and EMEA; creating a global process to retrieve cash flow data on a weekly basis,
reviewing and analyzing variances, discussion with management from all regions, preparing consolidated, regional and entity
cash flows, and reporting on cash flows and related analysis to stakeholders on a weekly basis from January 14, 2009, until
Estate separation in 2011; after the Estate separations until the end of 2012, preparing and reporting on the Canadian Debtors
and APAC entities cash flows to stakeholders, mitially on a weekly basis and subsequently on a bi-weekly basis; continuing
to prepare cash flow forecasts for the Canadian Debtors on a bi-weekly basis and reporting thereon to stakeholders; and
preparmg and filing cash flow forecasts and reconciliations in connection with stay extension- motions in the CCAA
proceedmgs.

30 One issue that was central to the CCAA proceedings in the first six months was a means of addressmg the significant
cash bum being experienced by NNL as a result of it continuing to incur significant corporate overhead and R&D costs to
preserve the enterprise value of the LOBs and coordinate global restructuring efforts notwithstanding the post-filing cessation
of ordinary course payments to NNL under Nortel's transfer pricing system. The Monitor recognized these issues, in

particular NNL's fundmg crisis and the risk it posed to both stabilizing Nortel's business and achieving either a successful
restructurmg or a coordinated going-concem sale of the Nortel LOBs. Accordingly, the Monitor engaged with representatives

of the other Estates and key stakeholders in an attempt to address these matters.

31 On June 9, 2009, NNL, NNI, NNUK and the Joint Administrators (among other parties) entered into an Interun
Funding and Settlement Agreement (the "IFSA") that assisted in addressing these issues. First, pursuant to the IFSA, NNI
agreed to pay $157 million to the Canadian Debtors which, together with a $30 million payment made in January 2009, was
in satisfaction of any claims of NNL for corporate overhead and research and development costs mcurred by NNL for the
benefit of the U.S. Debtors for the period from the Filing Date to September 30, 2009. Second, NNL agreed to pay NNUK
$20 million on a deferred basis (secured by a Court-ordered charge) and the EMEA Debtors, on the one hand, and the
Canadian Debtors and U.S. Debtors, on the other, agreed to the settlement of any transfer pricing obligations between them

for the period from the Filing Date to December 31, 2009. Third, pursuant to the IFSA, the Estates reached certain
agreements that facilitated the LOB transactions that would be entered into in the coming months, includmg an agreement
that the execution of sale documentation or closing of a transaction of material assets would not be conditioned upon

reaching agreement on either allocation of the sale proceeds of such sale or a bmding procedure for the allocation of such sale
proceeds and that all sale proceeds would be deposited in escrow pending resolution oftheu- allocation.

32 On December 23, 2009, the Canadian Debtors, the Monitor and the U.S. Debtors entered into a Final Canadian
Funding and Settlement Agreement (the "CFSA") pursuant to which NNI agreed to make a payment of approxunately $ 190
million to NNL in full satisfaction of its reimbursement obligations in respect of corporate overhead, R&D, and other costs
incurred by any of the Canadian Debtors for the benefit of the U.S. Debtors for the period October 1, 2009, through the end
of the CCAA proceedmgs. In addition, pursuant to the CFSA NNL agreed to admit a $2.0627 billion clami by NNI (the "NNI
Claim") m settlement of, among other things, any transfer pricing overpayments made by NNI to NNL for the period 2001
through 2005 and an outstandmg revolving loan.

33 Over the period March 2009 through March 2011, Nortel entered into and closed nine Lmes of Business b-ansactions
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involving busmesses carried out by Nortel
LOB

Layer 4-7

CDMA/LTE
NGPC
Enterprise
MEN
GSM/GSM-R
CVAS
GSM Retained
Contracts

MSS
TOTAL

Sale Process

Approval Date
2/27/2009
6/29/2009
9/29/2009
8/4/2009

10/15/2009
10/15/2009

1/6/2010
n/a

9/1/2010

entities around the
Initial (Stalking

Horse) Sale Price
$17,650,000
$650,000,000

n/a
$475,000,000
$390,000,000

n/a
$282,000,000

n/a

$39.000.000

world. They were as follows:

Final Sale Price

$17,650,000
$1,130,000,000

$10.000.000
$900.000.000
$769,000,000
$103.000.000
$282,000,000

$2,000,000

$65,000,000
$3,278,650,000

% Increase in

Sale Price

74%
n/a
89%
97%
n/a

n/a

67%

Closing Date

3/31/2009
11/13/2009
12/8/2009

12/19/2009
3/19/2010
3/31/2010
5/28/2010
6/4/2010

3/11/2011

34 To be noted, the fmal sale price for these LOB sales was far in excess of the initial stalking horse sale prices.

35 During that period the Monitor also oversaw the sale of significant Canadian assets, including various businesses and
real estate assets.

36 Once the LOB sales had been completed a process in conjunction with the other Estates was undertaken to sell the
Residual IP used by various Nortel entities around the world. This was preceded by a consideration of the potential ways to
monetize NNL's portfolio of approximately 7,000 patents and patent applications that remained following the conclusion of
the LOB sales including considering both a potential sale of the Residual IP and the possibility of establishing an "IP Co."
Eventually it was decided after much work to sell the Residual IP.

37 The sale of the Residual IP was by way of an auction after a stalking-horse bid from Google of $900 million was
approved. The auction brought m $4.5 billion. During the auction the Monitor and its counsel vigorously negotiated with
representatives of the other Estates and their stakeholders to ensure the auction continued when certain Estate representatives

indicated they were satisfied with the bid price achieved at that point and wanted to terminate the auction. The continuation
of the auction resulted m numerous additional rounds of bidding and a further $1.3 billion being paid for the Residual IP.

38 The claims process in this case was enormous. A total of 1,146 claims have been filed in the CCAA Claims Process
totalling approximately CA$39.9 billion. Of the 1,146 claims filed in the CCAA Claims Process, 1,012 claims with a claun
value of approximately CA$2.9 billion (original filed claka amount of approxmately CA$12.5 billion) were classified by the
Monitor as "Accepted or Reviewed and unadjusted" as at May 31, 2016. Accordmgly, with respect to claims resolved
through the Period, the Monitor reduced the value of those claims by approximately CA$9.6 billion, or approximately 77%.

39 The development of the compensation claims process was complicated by a number of factors:

(a) Nortel's employment records were incomplete, out of date and resided in various physical locations. This required
that the Monitor spend considerable time and resources to consolidate the information, validate the data and organize it a
manner that would allow for the automation of the compensation claims process. In addition, given the uncertainty over

the accuracy of the data, the process had to provide employees with the opportunity to review the information and allow
for the correction of data that may have been inaccurate.

(b) The process identified approxunately 20 different claim types that could be held by any particular employee. The
potential combinations of such claims complicated the creation of a single claim form and necessitated extensive
consultations between the representatives and the Monitor.

(c) Each of the approximately 20 different types of claims mcluded a number of variables and formulas that were
negotiated between the Monitor and the representatives. These variables and formulas had to be explained to the
claimants in a manner that could be understood. The Monitor worked closely with the representatives to develop a user

guide and glossary of terms that sunplified this process.



40 Two significant claims were made agamst the Canadian Debtors by the EMEA estates and by the UKPC. They were
eventually litigated at enormous expense. At the outset, both EMEA and UKPC took the position that their claims should be
arbitrated because of the terms of the IFSA. This issue was litigated in both this Court and in the Delaware Bankruptcy Court.
Both Courts held that there was no binding agreement to arbitrate and that EMEA and UKPC had attomed to the jurisdiction
of the courts. Appeals by EMEA and UKPC to the Ontario Court of Appeal and to the U.S. Third Circuit Court of Appeals
were dismissed. There followed very expensive litigation of these claims.

41 With respect to the clauns made against the Canadian Debtors by the EMEA estates, although they were not capable of
precise quantification, the total amount of quantified claims against NNL alone exceeded CA$9.8 billion. In addition to
unsecured clauns, EMEA also asserted trust and/or proprietary claims against the Canadian Debtors' assets that could have

resulted in effective priority treatment for such clauns. Certain of the EMEA claims were also asserted against the Nortel
directors and officers. Following completion of a lengthy and costly discovery process and several months of negotiation
between the Monitor and the Jomt Administrators, the EMEA Claims were settled on the eve of the commencement of the
EMEA and UKPC Claims trial for a maxunum admitted general unsecured claim against NNL of $125 million. This
represented very little to EMEA because Nortel's books and records indicated that the consolidated intercompany book debt
payable from the Canadian Debtors to the EMEA debtors as at January 14, 2009, was approximately $203 million. When
netted agamst pre-filing intercompany amounts shown in Nortel's books and records to be payable by the EMEA debtors to
the Canadian Debtors, there was a net $101 million payable to the EMEA Debtors. Accordingly, the EMEA claims were
settled for an amount only slightly in excess of the net consolidated pre-filing debt shown as being payable by the Canadian
Debtors to the EMEA debtors m Nortel's books and records.

42 With respect to the claim against the Canadian Debtors made by the Board ofTmstees ofNNUK's U.K. Pension Plan
and the Pension Protection Fund (the "UKPC"), although a total liquidated claim amount was not specified, the UKPC Proofs
ofClaun filed by the Trustee against NNL included: (i) £495.25 million in respect of amounts alleged owing pursuant to a
guarantee made by NNL in favour of the Trustee dated November 21, 2006; (ii) $150 million in respect of amounts alleged
owing pursuant to a guarantee made by NNL in favour of the Trustee; and (iii) an unspecified claim in respect of liability
owing pursuant to the FSD regime under the U.K. Pensions Act 2004. Although no liquidated claun amount was specified
with respect to the alleged FSD liability, the claim noted that the section 75 debt ofNNUK had been estunated to be £2.1
billion as at January 13, 2009, and that the Joint Administrators had stated that an informal estunate of the section 75 debt of
NNUK was $3,055 billion. Accordingly, the FSD claim raised the possibility of a claun in excess of $3 billion against NNL.
The same FSD liability was claimed against each of the other Canadian Debtors. Accordingly, the UKPC clauns
contemplated aggregate claims against the Canadian Debtors of nearly $20 billion. The FSD claims before the U.K.
regulatory body were contrary to the stay imposed in the Initial Order and appropriate orders were made in this Court and
upheld by the Ontario Court of Appeal. An amended UKPC clam in this CCAA proceeding asserted an FSD related clam of
up to £2.1 billion against each ofNNC and NNL.

43 The UKPC claim went to trial. The issues were extremely complex and the trial lasted 15 days based on a shortened
trial procedure ordered by the Court. The reasons for decision of this Court were 127 pages. All of the claims against Nortel
were dismissed except for a claun for of £339.75 million, which was approximately £152 million less than the amount sought
by the UKPC on account of such claim.4

44 The allocation dispute was a heavily contested matter involving the issue of which Nortel Estates were entitled to the
$7.3 billion proceeds from the asset sales being held in escrow. A joint trial was held by this Court with Judge Gross of the
U.S. Bankruptcy Court in Delaware that lasted for 24 days. It was a very complicated matter. The trial decision in this Court
numbered some 115 pages. Reconsideration motions were brought in each Court, largely unsuccessful. Leave to appeal to the

Ontario Court of Appeal was refused. The matter was appealed m the U.S. to the District Court. A lengthy mediation process
took place with retired Judge Faman in the U.S. and a settlement was reached in October 2016.

45 Relative to the claims asserted by the other estates, the Canadian Estates were successful. The position of the U.S.

interests at the trial of the allocation dispute was that the Canadian Debtors were entitled to only approxunately $770 million
of the $7.3 billion, or approximately 10.6% of the total sale proceeds. The position of the EMEA debtors at trial was that the
Canadian Debtors were entitled to receive either $836 million or $2.3 billion, depending on the theory the Courts adopted.
Based on the settlement of the allocation dispute reflected m the settlement, the Canadian estates will receive an allocation in
excess of $4.1 billion, or approximately 57.1% of the total sale proceeds.

9



46 One other large issue that had to be dealt with was a claim by the bondholders to post-filing interest on their bonds
which had the covenants of both the Canadian Debtor NNC or NNL and the U.S. Debtor NNI. At the time the matter was
litigated, this claim for interest was in excess of $1.6 billion. The Monitor successfully took the position that the bondholders
were not entitled to any post-filing mterest. A decision of this Court denying the bondholders any post-filing interest was
upheld by the Ontario Court of Appeal and leave to the Supreme Court of Canada was denied. In the U.S. the matter was
settled but in the end, no post-filing interest was obtained by the bondholders because the U.S. Estate was not solvent as a

result of the allocation of the $7.3 billion.

47 Given the overlap between the $7.3 billion allocation dispute and the EMEA and UKPC claims, an Allocation Protocol
proposed by the Canadian Debtors and the Monitor (and ultimately approved by the Courts) contemplated a joint discovery
and litigation process to resolve the three claims. Unfortunately the discovery process got out of hand.

48 The Monitor proposed certain proportionate limitations on discovery, including that each core party be restricted to
identifying 10 fact witnesses and that documentary discovery be restricted to electronic documents and indices of boxes of
hard copy documents. Various core parties opposed the Monitor's proposal and advocated for a discovery plan that imposed

no restrictions on the number of depositions or discovery generally. Ultimately because of the need to accommodate the U.S.

parties' broader discovery rights, the litigation timetable and discovery plan proposed by the U.S. debtors that imposed no
restrictions on the number of depositions or on discovery generally had to be adopted.

49 Ultimately, more than 3 million documents were produced and approximately 140 fact and expert witness depositions
were conducted in, among other cities, Toronto, Montreal, Ottawa, New York, Boston, Chicago, Washington, London, Paris,

Brussels and Hong Kong. In addition, the start date for the hearmgs contemplated by the Allocation Protocol was extended
from January 6, 2014, to March 31, 2014, and subsequently to May 12, 2014, to allow for further tune for the litigation and
discovery process to be completed.

50 As the custodian of the largest number of documents, the Canadian Debtors (and, by extension, the Monitor and its
counsel) bore a substantially higher burden than other parties in the document review and production process. The scope of
the document requests and mterrogatories received by the Canadian Debtors was wide ranging and related to documents

going back to the 1980s, and in some cases earlier. Given the scope and overlap of the document requests and interrogatories

served by the core parties, they worked together to develop an agreed set of consolidated document requests and
mterrogatories, itself a significant undertaking. The consolidated document requests contamed 140 total document requests
grouped into 26 broad categories with more than 85 sub-categories of documents identified. Similarly, the consolidated
interrogatories contained 54 individual requests spanning some 25 pages.

51 Before the broad discovery that took place, there were several mediations. One was with a mediator in New York in
which the parties tried to come to some agreement on a protocol for resolving disputes concerning the allocation of sale
proceeds from sale transactions governed by the IFSA. The mediation took place m November 2010 and April 2011. The
work involved on behalf of the Monitor was extensive, mcludmg having to review 43,000 documents posted in the mediation
data room and other information exchanged by the Estates in advance of the mediation.

52 There were two unsuccessful mediations in the U.S. with a retired judge to try to settle the allocation dispute. There
was later a mediation with then Chief Justice Winkler in an attempt to settle the allocation dispute. The mediation was
ordered in June 2011. Mediation briefs were eventually filed and mediation took place from April, 2012 until discontinued on
January, 2013. There was then the fmal mediation in New York with retired U.S. Judge Faman that took several months and
was eventually successful.

53 Overall, the Monitor and its Canadian counsel estimate that approximately 40% of their total fees in these proceedings
relate to work done in connection with the allocation dispute, the EMEA clauns and the UKPC clams, including the
allocation and claims litigation and the various mediation and settlement efforts directed at resolvmg those disputes. The
extensive discovery process, which was not the fault of the Monitor, played a large role in the costs getting out of hand.

54 In his affidavit, Mr. Campbell described his view of the efforts of the Monitor regarding the litigation. I view his
evidence as bemg particularly relevant and helpful. Mr. Campbell is independent of the Monitor and the Monitor's counsel
and has been involved throughout the process. Mr. Campbell stated:

1C)



40. The Canadian Estate was the main target of claims globally because Nortel's head office and parent corporation
were located in Canada. From early m the CCAA proceedings, the Monitor was forced to deal with massive claims and
persistent attacks on Canadian assets. Even then, the Monitor was consistently the voice of reason in what were often

fractious and unnecessarily litigious cross-border proceedings. The Monitor advocated for limits on the scope of the
allocation litigation process, which was rejected in favour of the more expansive American style with the hugely
expensive document and deposition discovery process. The Monitor spearheaded a coordinated approach with the
Canadian creditors in the mediations and Allocation Litigation which had the effect of consolidatmg and rationalizmg
resources and contaming costs.

55 Momeau Shepell Ltd., the Admmistrator of the Nortel pension plans has also commented positively on the actions of
the Monitor and its counsel. It stated in its brief:

The Canadian estate has faced a multitude of claims asserted by the other estates and by creditors more closely aligned
with the other estates. In addition, the Nortel estates and the key creditors worldwide have been engaged in a
long-running allocation dispute that mcluded a series of intense mediation efforts and a complex and hard fought
cross-border trial, with subsequent appeals. On behalf of the Canadian estate, the Monitor has had to respond to and

participate in all of these matters for the benefit of Canadian stakeholders. Without the extensive effort, dedication and
leadership of the Monitor and its counsel, the Canadian estate would not have achieved the favourable outcomes
accomplished in the claims litigation and allocation trial, nor would it have achieved the favourable resolution of the
outstanding litigation by way of the settlement.

Because of its active involvement in the case and firsthand dealings with the Monitor, the Administrator observed
directly the efforts of the Monitor to be mmdful of costs and to seek efficiency wherever possible. As one of many
examples, the Monitor was instrumental in organizing and coordinating the trial effort with creditors (where
coordmation was feasible) to avoid duplication of effort. Even though different positions were advanced, the Monitor
did not allow that to preclude coordination to achieve efficiency. In addition, in respect of the design of the very
complex trial process, the Monitor took positions directed at reducing complexity throughout the trial process.

56 The Superintendent ofFmancial Services as administrator of the Pension Benefits Guarantee Fund spoke of the claims
by the U.S. and UK/EMEA estates and bondholders to enhance their recoveries at the expense of the Canadian creditors. The
Superintendent stated:

The amount of the Monitor's time and effort required to protect the Canadian Estate and its creditors by resisting all
these attacks was an enormous undertaking. Because the Monitor worked cooperatively with the CCC on these issues,

duplication of many costs was avoided.

The cost savings to the Canadian Estate and the Superintendent regarding the allocation trial are significant. The
Superintendent's costs and that of the CCC could have been significantly (possibly as much as 50%) higher, or more, if
we did not work cooperatively with the Monitor.

57 These comments by interested, knowledgeable but independent parties are strong evidence that the Monitor and its
counsel tried to be as efficient as possible in very difficult circumstances and that overall they achieved very favourable
outcomes for the Canadian creditors.

58 There were a number of other matters that the Monitor and its counsel had to deal with during the 8 years from the
time of the CCAA filing. Some included (i) dealing with and settling a large dispute with Flextronics, Nortel's largest
contract manufacturer, including a $7 billion claim; (ii) developing an employee hardship process which has provided for
interim relief for employees; (iii) restructuring eleven Nortel entities in the APAC region; (iv) negotiating an employee
settlement agreement covering a number of issues; (v) developing a Health & Welfare Trust allocation methodology and
distribution to those entitled; (vi) estate separation and wmd- down activities to enable them to become stand-alone entities;
(vii) dealing with French employee claims brought by NNSA employees in the Versailles Employment Tribunal in France;
(viii) selling residual IP owned by the Canadian Estate, consistmg of 17 million mtemet protocol; (ix) dealing with
environmental issues arising from several Nortel properties in Ontario and claims by the MOE; (x) settling a number of



transfer pricing issues amongst the various estates; (xi) dealing with a claim by the French liquidator ofNNSA brought in the
Versailles Commercial Court; (xii) financial reporting and tax issues; (xiii) dealing with claims by Frank Dunn, a former
CEO ofNortel, and by 110 Calgary employees; (xiv) dealing with a class action brought in New York against a number of
former officers and directors ofNNC under the Securities and Exchange Act; (xv) dealing with a claim brought by SNMPRI
in this Court and in the U.S. In most of these issues, court proceedings were taken, often with appeals to the Ontario Court of

Appeal and to the Supreme Court of Canada.

59 SNMPRI asserted claims against the Canadian Debtors alleging unauthorized use and transfer of SNMPRI's software
and clamed damages of $200 million. It unsuccessfully sought to lift the stay to permit the case to be tried in the U.S. before
a jury. In April, 2016 this Court on a summary judgment motion dismissed the bulk of the claim. Leave to appeal to the
Ontario Court of Appeal was dismissed.

60 The Superintendent ofFmancial Services as admmistrator of the Pension Benefits Guarantee Fund strongly supports
the efforts made by the Monitor. It states:

The Monitor's motion materials reflect an enormous amount of work over many years, all ultimately in aid of

maximizing recoveries in the Canadian estate. The stakes being so high; the huge number of interested and well funded
parties and the lengths to which they have been prepared to go given the amounts at issue, and the global nature of
Nortel, are unprecedented.

The Monitor's fee, absent context, is quite large. However, in context, from the perspective of the Supermtendent, who

paid its way and did not receive fanding from the Estate, the fee appears fair and reasonable. The Monitor's strong, fair,

balanced and practical approach to this file, from the perspective of the Supermtendent, likely saved the Estate millions
to tens of millions of dollars.

61 I will deal briefly with the Belyea factors to be taken into account.

7. Nature, extent and value of the assets being handled

62 There can be no question about the significant nature, extent and value of the assets that were realized upon so that

they could be available to creditors.

2. Complications and difficulties encountered

63 These proceedmgs are unprecedented in terms of their size, complexity, international aspects and the vast number of

competing interests. It was in part due to these unprecedented complications and difficulties that the Monitor's role and
powers had to be twice expanded, first in August 2009 and again in October 2012.

64 The Monitor, with the involvement of its counsel, has delivered 132 reports, participated in more than 200 motions and
hearings before this Court and 23 leave to appeal applications and appeals before the Ontario Court of Appeal or Supreme
Court of Canada, and been mtegrally mvolved in the 10 cross-border sales processes and transactions for the LOBs and

residual intellectual property as well as a further 18 transactions through the relevant period in respect of other assets of the
Canadian Debtors. The allocation dispute and the EMEA and UKPC Claims were hotly contested and complex.

3. Degree of assistance provided by the company, its officers or its employees

65 The Monitor was granted enhanced powers in mid-2009 and authorized to exercise any powers which might be
properly exercised by a board of directors of any of the Canadian Debtors since October 2012. This has resulted from the
liquidating nature of this case, including the transfer or termination of most employees by early 2010 and the ultimate
resignation of the few remaining officers and directors of the Canadian Debtors in October 2012. Substantially all activities
undertaken by or on behalf of the Canadian Estate have been undertaken by the Monitor's professionals with the assistance of
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Monitor's counsel. This expanded role has resulted in the Monitor and its counsel undertaking a significantly greater scope of
work than in a typical CCAA case.

4. Time spent

66 The billings over the relevant period comprise a combined 384,652.6 professional hours by the Monitor and its
counsel. Throughout, the professional fees and disbursements of the Monitor, its counsel and other professionals being

funded by the Canadian Debtors have been disclosed in Monitor's reports along with forecasts of expected fees and
disbursements which were part of the restructuring costs. Starting in April 2013, the Monitor provided in its relevant reports
detailed breakdowns of the Canadian Debtors' restructuring costs, including total fees for advisors as well as an aggregate

total of the fees and disbursements of the Monitor, Goodmans and A&O. In sum, there has been full disclosure throughout

the period of the activities of the Monitor and its counsel, includmg the estimated and resulting fees and disbursements.

5. Knowledge, experience and skill

67 To ask the question is to answer it. The professionals m this case from the Monitor and its counsel are the cream of the
crop.

6 Diligence and thoroughness displayed

68 The same applies to this question. The 132 reports of the Monitor make clear that these qualities were brought to bear.

7. Responsibilities assumed

69 In this case, particularly with the two orders granting the Monitor extraordmary powers, the responsibilities assumed
were enormous.

8. Results Achieved

70 I have dealt with this at some length. The results achieved were commendable.

9. The cost of comparable services when performed in a prudent and economical manner

71 I am quite satisfied that the Monitor's professional rates and disbursements, as well as those of its counsel, are

comparable to the rates charged by other professional firms in the Toronto, New York or Wiknington market for the
provision of sunilar services regarding significant complex commercial restructuring matters.

72 Indeed, the professional fees and disbursements of the Monitor and its counsel, together with the fees and
disbursements of the Canadian Debtors' main advisors, are less, and in some cases significantly less, than the fees and

disbursements of the main advisors to the other Estates. The fees and disbursements of the main advisors to the Canadian

Estate for the period January 14, 2009, through December 31, 2015, are approximately 76% of the fees and disbursements of
the main advisors to the U.S. Estate, and approximately 51% of the fees and disbursements of the EMEA Estate advisors, as
detailed m the followmg chart5:
Nortel Estate Main Advisors
Professional Fees
For the period January 14, 2009 - December 31, 2015
(in USD millions)

Fees Disburse- meats Total Fees &

Disburse- ments

Ernst & Young Inc. { 1,2} 100.1 2.9 103.0
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GoodmansLLP{ 1,2}
Norton Rose Fulbright Canada LLP{ 1,2}
Gowling Lafleur Henderson LLP{ 2}
Fresbfields Bruckhaus Dermger LLP{ 3}
Total
Alien & Overy LLP
Buchanan Insersoll & Rooney PC
Total Professional Fees
Fees and Expenses of Main Advisors of:

US Debtors {4}
EMEA Debtors {5}

77.8

63.3

9.0

7.3

257.5
28.5

1.1

287.1

2.4

1.6

0.2

1.7

8.8

1.6

0.4

10.8

80.2

64.9

9.2

9.0

266.3
30.1

1.5

297.9

389.9
581.9

Notes: 1 Fees exclude undrawn retainer2 Foreign exchange rates used based on Bank of Canada Monthly Average

Noon-Exchange Rates3 Foreign exchange rates used based on Federal Reserve Monthly Average Noon-Exchange Rates4 US

Debtors professionals included are Cleary Gottlieb Steen & Hamilton LLP, Ernst & Young LLP (US), Huron Consulting
Group, John Ray, Torys LLP, Chillmark Partners, LLC and Morris, Nichols, Arsht & Tunnell LLP, based on monthly fee
applications filed in the United States Bankruptcy Court for the District of Delaware5 Based on Joint Administrators'
Abstract of Receipts and Payments from January 14, 2009 to January 13,2016

73 The comparison is all the remarkable when one considers the extra work that the Monitor had to do because the head
office of Nortel was in Canada and the fact that the Monitor had to respond to the many issues raised in the foreign
proceedings as those issues had the potential to affect the recovery by the Canadian creditors.

74 I could be somewhat critical regarding the number of counsel in the courtroom during the allocation trial. At the outset,
there were four or five lawyers in court for the Monitor. When a witness was giving evidence in Delaware, counsel for the

Monitor doing the cross-examination attended in the Delaware courtroom with fewer lawyers in the Toronto courtroom.

However, it was quite obvious that the Monitor risked being outmatched. The U.S. debtors had five lawyers in the courtroom

throughout the trial, as well as many in the Delaware courtroom, the EMEA debtors had two or three each day, the UKPC
had usually two lawyers each day, the UCC had two and the bondholders usually had two. All of these other parties were
lined up against the Monitor. After a while, the Monitor began sending fewer lawyers to court. In a case of this size and
complexity, I am not in a position to know exactly what role each of the Monitor's lawyers had played in preparation for the
trial or to say that they should not have been there.

75 My general impression was that there were far too many lawyers in the courtrooms in Toronto and in Delaware, some

of whom (not the Monitor's counsel) spent much tune on their blackberries. The accounts of all of these other parties are not
before this Court for approval.

76 It is fair to say that each of the Beiyea factors supports the accounts of the Monitor and its counsel being passed and I
approve them.

Insolvency culture

77 I cannot leave this passmg of accounts without some discussion of what is becoming prevalent in msolvency cases in

Toronto.

78 My comments are restricted to the trial procedures. Prior to the litigation becoming the focus of the work, the parties
worked very cooperatively to achieve an asset realization that was remarkable and much more than forecasted.

79 Justice Pepall dealt recently with a receiver's costs in Diemer. The concerns she raised are no different than in a

CCAA or BIA case. One concern is the extent of "over lawyering" a file.

80 In my early days in this Nortel matter, Judge Gross and I faced shortly before trial a large number of "pre-trial"
motions, consisting largely of motions to strike various parts of expert reports as being outside the expertise of the particular
expert. There were very thick briefs, responding briefs and reply briefs with lengthy facta. Motions of this kind are routinely
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made during the course of a trial without all of the briefs and facta. The motions were dismissed and the parties were left free
to make such arguments during the trial. Needless to say, the issues evaporated.

81 We were also faced with arguments over the length of affidavits that could be filed and the tkne available to the
various parties during the trial. The debate seemed endless and Judge Gross and I had to settle the issues. In the end, the time
allotted was more than necessary and it too never became an issue durmg the trial

82 These sorts of things should not have occurred. The Nortel case was unique in that there were no significant secured
creditors who had an interest in controlling costs. That is, there was no typical client whose own money was at stake, such as

a bank, which normally would put a brake on excess lawyering taking place.

83 There are too many occasions when a large number of lawyers will attend at court on a matter that is on consent or

knowingly without opposition, usually conducted in chambers because of those circumstances. Usually there is no need for

most of the lawyers to attend and no need for senior lawyers at all. Courts must be mindful when this occurs to register a

concern and, if costs are in the discretion of the court, to refuse to provide costs to those who need not have attended.

84 In Nortel, during the allocation trial, there were far too many lawyers in Court in both Toronto and Delaware. Five
lawyers for a party, such as was the case invariably with the U.S. debtors, were likely not needed. That situation breeds

disrespect for the legal system in general and particularly so in a case in which thousands of pensioners and disability
claimants have had to wait far too long for this proceeding to end. I realize that a judge does not know what all goes on in
terms of preparation, and it may be that there is a need for several counsel during a particular witness, but in the Nortel case

there had been extensive discovery and all of the evidence of the witnesses was known before the trial began and contained in
affidavits or expert reports that were used as theu- evidence in chief.

85 Some have criticized the Courts in this case for letting things get out of hand. It may be that the criticism is merited,
but in my view there is not so much in the pomt. What got out of hand was the extensive discovery process that ensued once

the size of the value of the residual patents at $4.5 billion was known. The U.S. Debtors and the EMEA Debtors changed
their mitial position from the Canadian Debtors owning the residual patents to the U.S. Debtors taking the position that they
owned all of the interests in the patents in their market and the EMEA debtors saying that the patents were jointly owned. In
the allocation decision I referred to this and said:

In this case, insolvency practitioners, academics, international bodies, and others have watched as Nortel's early success

in maxunizing the value of its global assets through cooperation has disintegrated into value-erosive adversarial and
territorial litigation described by many as scorched earth litigation.

86 Professor Janis Sen-a wrote an article in the Globe & Mail shortly after the allocation decision was made. The headline
was "The Nortel judgments were fair. Uncontrolled legal costs are not". In her article, Professor Serra said:

While parties should be able to assert their claims, the disproportionate negative effects of protracted litigation on
smaller creditors are tremendous.

Few people dispute that professionals need to be paid for their services and that parties need lawyers and fmancial
professionals to help guide them through complex msolvency cases. However, the Nortel case represents the extreme in

the amount of fees directed away from creditors to professionals, with more than $1-billion akeady paid to the experts,
illustrating the problem of uncontrolled costs.

87 Against the wishes of the Monitor, a broader discovery process was permitted because of the rights under U.S. law
permitting wide-rangmg depositions. To have ignored those rights in this innovative cross-border proceeding would likely
have led to reversible error of any decision made contrary to those parties who had such rights. However, what should have

happened is that the parties should have engaged in meaningful negotiations far sooner and settled the matter for the benefit
of those who have lost so much m the Nortel insolvency.

88 While there are some who would like to see the Court "punish" the lawyers in this case, it should be recognized that
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the only party that is subject to the Court's jurisdiction over its costs is the Monitor. For the reasons ah-eady given, it would
be unjust to center out the Monitor or its counsel for the blame.

89 What Nortel teaches us is that the gatekeepers of expenses in insolvency cases must exercise as much vigilance as

possible to see that costs are maintained at a proper level. Nortel was unusually complex, to be sure, but lessons learned can

be useful for less complex insolvencies.

Conclusion

90 The Monitor's accounts and those of its counsel including the respective fees and disbursements incurred during the
period January 14, 2009, through to and includmg May 31, 2016, are approved, being:

(a) for the Monitor, CA$ 122,972,821.96, mclusive of applicable taxes;

(b) for Goodmans, CA$99,994,744.85, mclusive of applicable taxes;

(c) forA&O, US$31,352,136.73, inclusive of applicable taxes; and

(d) for BIR, US$1,476,489.87.

Motion granted.

Footnotes

' See the decision regarding the allocation of the $7.3 billion escrowed sales proceeds: Nortel Nehvorks Corp., Re (2015), 27 C.B.R.
(6th) 175 (Ont. S.C.J. [Commercial List]).

2 EMEA is an acronym for 19 Nortel subsidiaries in Europe, the Middle East and Africa

3 A majority but not all of the bondholders under the particular Indenture Trust are a party to the Settlement Agreement.

4 See Nortel Nehvorks Corp., Re (2014), 20 C.B.R. (6th) 171 (Ont. S.C.J. [Commercial List]).

5 It is apparently unclear from the information available to the Monitor whether the expenses of the EMEA Debtors include
disbursements for experts. If they do, a comparison would require those expert fees to be deducted. The Canadian and US Debtors'
experts' fees are not included in the chart. The chart goes to the end of December, 2015, which does not include work done since
then, and so should be taken as a guide rather than as amounts fixed in stone.
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