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2010 ONSC 1328
Ontario Superior Court of Justice [Commercial List]

Canwest Publishing Inc. / Publications Canwest Inc., Re

2010 CarswellOnt 1344, 2010 ONSC 1328, [2010] O.J. No. 943,185 A.C.W.S. (3d) 865, 65 C.B.R. (5th) 152

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR 
ARRANGEMENT OF CANWEST PUBLISHING INC. / PUBLICATIONS 

CANWEST INC., CANWEST BOOKS INC. AND CANWEST (CANADA) INC.

Pepall J.

Judgment: March 5, 2010 
Docket: CV-10-8533-00CL

Counsel: Lyndon Barnes, Alex Cobb for Canwest LP Entities 
Maria Konyukhova for Monitor, FTI Consulting Canada Inc.
Hilary Clarke for Bank of Nova Scotia, Administrative Agent for Senior Secured Lenders' Syndicate 
Janice Payne, Thomas McRae for Canwest Salaried Employees and Retirees (CSER) Group 
M.A. Church for Communications, Energy and Paperworkers' Union 
Anthony F. Dale for CAW-Canada
Deborah McPhail for Financial Services Commission of Ontario 

Subject: Insolvency; Civil Practice and Procedure 

Headnote
Bankruptcy and insolvency — Companies' Creditors Arrangement Act — Miscellaneous

In January 2010 LP Entities obtained order pursuant to Companies' Creditors Arrangement Act staying all 
proceedings and claims against them — Order permitted, but did not require, payments to employees and pension 
plans — There were approximately 45 non-unionized employees who were still owed termination and severance 
payments, as well as accrual of pensionable service — There were further nine employees who were, or would be, 
entitled pursuant to executive pension plan to pension benefits in excess of those under main pension plan — Moving 
parties sought order permitting them to represent those employees, for appointment of counsel, and for funding of 
counsel — Respondents did not object to appointment representatives or counsel, but opposed funding of counsel
— Motion granted — All four proposed representatives had claims against LP Entities that were representative 
of claims that would be advanced by former employees — Individuals at issue were unsecured creditors whose 
recovery expectations might be non-existent, however they found themselves facing legal proceedings of significant 
complexity — Evidence was that members of group had little means to pursue representation and were unable to 
afford proper legal representation at this time — Employees were vulnerable group and there was no other counsel 
available to represent their interests — Canadian courts did not typically appoint unsecured creditors committees
— It would be of considerable benefit to have representatives and representative counsel who could represent 
interests of salaried employees and retirees — There were three possible sources of funding: LP Entities, Monitors, 
or senior secured lenders — Court had power to compel senior secured lenders to fund or alternatively to compel LP 
Administrative Agent to consent to funding — Source of funding other than salaried employees themselves should 
be identified now — Funding would be prospective in nature and would not extend to investigation of or claims

Canwest Publishing Inc. I Publications Canwest Inc., Re, 2010 ONSC 1328, 2010...

2010 ONSC 1328, 2010 CarsvvellOni 1344, [2010] O.J. No. 943, 185 A.C.W.S. (3d) 865..................... ...... .~~..... ..
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against directors — Counsel were directed to communicate with one another to ascertain how best to structure 
funding and report back to court by certain date.

Canwest Publishing Inc. / Publications Canwest Inc., Re, 2010 ONSC 1328, 2010...

2010 ONSC 1328, 2010 CarswellOnt 1344, [2010] O.J. No. 943, 185 A.C.W.S. (3d) 865... .........  ........~... ....

Table of Authorities 

Statutes considered:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
Generally — referred to

Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)
Generally — referred to

MOTION by group of employees for funding for appointment of representatives, appointment of counsel, and funding 
of counsel.

Pepall,/.:

Reasons for Decision 

Relief Requested

1 Russell Mills, Blair MacKenzie, Rejean Saumure and Les Bale (the "Representatives") seek to be appointed as 
representatives on behalf of former salaried employees and retirees of Canwest Publishing Inc./Publications Canwest 
Inc., Canwest Books Inc., Canwest (Canada) and Canwest Limited Partnership and the Canwest Global Canadian 
Newspaper Entities (collectively the "LP Entities") or any person claiming an interest under or on behalf of such salaried 
employees or retirees including beneficiaries and surviving spouses ("the Salaried Employees and Retirees"). They also 
seek an order that Nelligan O'Brien Payne LLP and Shibley Righton LLP be appointed in these proceedings to represent 
the Salaried Employees and Retirees for all matters relating to claims against the LP Entities and any issues affecting 
them in the proceedings. Amongst other things, it is proposed that all reasonable legal, actuarial and financial expert 
and advisory fees be paid by the LP Entities.

2 On February 22, 2010,1 granted an order on consent of the LP Entities authorizing the Communications, Energy 
and Paperworker's Union of Canada ("CEP") to continue to represent its current members and to represent former 
members of bargaining units represented by the union including pensioners, retirees, deferred vested participants and 
surviving spouses and dependants employed or formerly employed by the LP Entities. That order only extended to 
unionized members or former members. The within motion focused on non-unionized former employees and retirees 
although Ms. Payne for the moving parties indicated that the moving parties would be content to include other non- 
unionized employees as well. There is no overlap between the order granted to CEP and the order requested by the 
Salaried Employees and Retirees.

Facts

3 On January 8, 2010 the LP Entities obtained an order pursuant to the Companies' Creditors Arrangement Act 
("CCAA") staying all proceedings and claims against the LP Entities. The order permits but does not require the LP 
Entities to make payments to employee and retirement benefit plans.

4 There are approximately 66 employees, 45 of whom were non-unionized, whose employment with the LP Entities 
terminated prior to the Initial Order but who were still owed termination and severance payments. As of the date of 
the Initial Order, the LP Entities ceased making those payments to those former employees. As many of these former 
employees were owed termination payments as part of a salary continuance scheme whereby they would continue to

-.UiiwNext. Canada Copyright L Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Canwest Publishing Inc. / Publications Canwest Inc., Re, 2010 ONSC 1328, 2010...

2010 ONSC 1328, 2010 CarswellOnt 1344, [2010] O.J. No. 943, 185A.C.W.S. (3d) 865...

accrue pensionable service during a notice period, after the Initial Order, those former employees stopped accruing 
pensionable service. The Representatives seek an order authorizing them to act for the 45 individuals and for the 
aforementioned law firms to be appointed as representative counsel.

5 Additionally, seven retirees and two current employees are (or would be) eligible for a pension benefit from Southam 
Executive Retirement Arrangements ("SERA"). SERA is a non-registered pension plan used to provide supplemental 
pension benefits to former executives of the LP Entities and their predecessors. These benefits are in excess of those earned 
under the Canwest Southam Publications Inc. Retirement Plan which benefits are capped as a result of certain provisions 
of the Income Tax Act. As of the date of the Initial Order, the SERA payments ceased also. This impacts beneficiaries 
and spouses who are eligible for a joint survivorship option. The aggregate benefit obligation related to SERA is 
approximately $14.4 million. The Representatives also seek to act for these seven retirees and for the aforementioned 
law firms to be appointed as representative counsel.

6 Since January 8, 2010, the LP Entities have being pursuing the sale and investor solicitation process ("SISP") 
contemplated by the Initial Order. Throughout the course of the CCAA proceedings, the LP Entities have continued 
to pay:

(a) salaries, commissions, bonuses and outstanding employee expenses;

(b) current services and special payments in respect of the active registered pension plan; and

(c) post-employment and post-retirement benefits to former employees who were represented by a union when 
they were employed by the LP Entities.

7 The LP Entities intend to continue to pay these employee related obligations throughout the course of the CCAA 
proceedings. Pursuant to the Support Agreement with the LP Secured Lenders, AcquireCo. will assume all of the 
employee related obligations including existing pension plans (other than supplemental pension plans such as SERA), 
existing post-retirement and post-employment benefit plans and unpaid severance obligations stayed during the CCAA 
proceeding. This assumption by AcquireCo. is subject to the LP Secured Lenders' right, acting commercially reasonably 
and after consultation with the operational management of the LP Entities, to exclude certain specified liabilities.

8 All four proposed Representatives have claims against the LP Entities that are representative of the claims that 
would be advanced by former employees, namely pension benefits and compensation for involuntary terminations. In 
addition to the claims against the LP Entities, the proposed Representatives may have claims against the directors of the 
LP Entities that are currently impacted by the CCAA proceedings.

9 No issue is taken with the proposed Representatives nor with the experience and competence of the proposed 
law firms, namely Nelligan O'Brien Payne LLP and Shibley Righton LLP, both of whom have jointly acted as court 
appointed representatives for continuing employees in the Nortel Networks Limited case.

10 Funding by the LP Entities in respect of the representation requested would violate the Support Agreement dated 
January 8, 2010 between the LP Entities and the LP Administrative Agent. Specifically, section 5.1(j) of the Support 
Agreement states:

The LP Entities shall not pay any of the legal, financial or other advisors to any other Person, except as 
expressly contemplated by the Initial Order or with the consent in writing from the Administrative Agent acting in 
consultation with the Steering Committee.

11 The LP Administrative Agent does not consent to the funding request at this time.

12 On October 6, 2009, the CMI Entities applied for protection pursuant to the provisions of the CCAA. In that 
restructuring, the CMI Entities themselves moved to appoint and fund a law firm as representative counsel for former 
employees and retirees. That order was granted.

uUiwNext Canada Copyright - Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



13 Counsel were urged by me to ascertain whether there was any possibility of resolving this issue. Some time was 
spent attempting to do so, however, I was subsequently advised that those efforts were unsuccessful.

Issues

14 The issues on this motion are as follows:

(1) Should the Representatives be appointed?

(2) Should Nelligan O'Brien Payne LLP and Shibley Righton LLP be appointed as representative counsel?

(3) If so, should the request for funding be granted?

Positions of Parties

15 In brief, the moving parties submit that representative counsel should be appointed where vulnerable creditors 
have little means to pursue a claim in a complex CCAA proceeding; there is a social benefit to be derived from assisting 
vulnerable creditors; and a benefit would be provided to the overall CCAA process by introducing efficiency for all 
parties involved. The moving parties submit that all of these principles have been met in this case.

16 The LP Entities oppose the relief requested on the grounds that it is premature. The amounts outstanding to the 
representative group are prefiling unsecured obligations. Unless a superior offer is received in the SISP that is currently 
underway, the LP Entities will implement a support transaction with the LP Secured Lenders that does not contemplate 
any recoveries for unsecured creditors. As such, there is no current need to carry out a claims process. Although a superior 
offer may materialize in the SISP, the outcome of the SISP is currently unknown.

17 Furthermore, the LP Entities oppose the funding request. The fees will deplete the resources of the Estate without 
any possible corresponding benefit and the Support Agreement with the LP Secured Lenders does not authorize any 
such payment.

18 The LP Senior Lenders support the position of the LP Entities.

19 In its third report, the Monitor noted that pursuant to the Support Agreement, the LP Entities are not permitted to 
pay any of the legal, financial or other advisors absent consent in writing from the LP Administrative Agent which has 
not been forthcoming. Accordingly, funding of the fees requested would be in contravention of the Support Agreement 
with the LP Secured Lenders. For those reasons, the Monitor supported the LP Entities refusal to fund.

Discussion

20 No one challenged the court's jurisdiction to make a representation order and such orders have been granted 
in large CCAA proceedings. Examples include Nortel Networks Corp., Fraser Papers Inc., and Canwest Global 
Communications Corp. (with respect to the television side of the enterprise). Indeed, a human resources manager at 
the Ottawa Citizen advised one of the Representatives, Mr. Saumure, that as part of the CCAA process, it was normal 
practice for the court to appoint a law firm to represent former employees as a group.

21 Factors that have been considered by courts in granting these orders include:

• the vulnerability and resources of the group sought to be represented;

• any benefit to the companies under CCAA protection;

• any social benefit to be derived from representation of the group;

Canwest Publishing Inc. / Publications Canwest Inc., Re, 2010 ONSC 1328, 2010...
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• the facilitation of the administration of the proceedings and efficiency;

• the avoidance of a multiplicity of legal retainers;

• the balance of convenience and whether it is fair and just including to the creditors of the Estate;

• whether representative counsel has already been appointed for those who have similar interests to the group seeking
representation and who is also prepared to act for the group seeking the order; and

• the position of other stakeholders and the Monitor.

22 The evidence before me consists of affidavits from three of the four proposed Representatives and a partner with 
the Nelligan O'Brien Payne LLP law firm, the Monitor's Third Report, and a compendium containing an affidavit of 
an investment manager for noteholders filed on an earlier occasion in these CCAA proceedings. This evidence addresses 
most of the aforementioned factors.

23 The primary objection to the relief requested is prematurity. This is reflected in correspondence sent by counsel 
for the LP Entities to counsel for the Senior Lenders' Administrative Agent. Those opposing the relief requested submit 
that the moving parties can keep an eye on the Monitor's website and depend on notice to be given by the Monitor in the 
event that unsecured creditors have any entitlement. Counsel for the LP Entities submitted that counsel for the proposed 
representatives should reapply to court at the appropriate time and that I should dismiss the motion without prejudice 
to the moving parties to bring it back on.

24 In my view, this watch and wait suggestion is unhelpful to the needs of the Salaried Employees and Retirees 
and to the interests of the Applicants. I accept that the individuals in issue may be unsecured creditors whose recovery 
expectation may prove to be non-existent and that ultimately there may be no claims process for them. I also accept 
that some of them were in the executive ranks of the LP Entities and continue to benefit from payment of some pension 
benefits. That said, these are all individuals who find themselves in uncertain times facing legal proceedings of significant 
complexity. The evidence is also to the effect that members of the group have little means to pursue representation and 
are unable to afford proper legal representation at this time. The Monitor already has very extensive responsibilities as 
reflected in paragraph 30 and following of the Initial Order and the CCAA itself and it is unrealistic to expect that it can 
be fully responsive to the needs and demands of all of these many individuals and do so in an efficient and timely manner. 
Desirably in my view, Canadian courts have not typically appointed an Unsecured Creditors Committee to address 
the needs of unsecured creditors in large restructurings. It would be of considerable benefit to both the Applicants and 
the Salaried Employees and Retirees to have Representatives and representative counsel who could interact with the 
Applicants and represent the interests of the Salaried Employees and Retirees. In that regard, I accept their evidence 
that they are a vulnerable group and there is no other counsel available to represent their interests. Furthermore, a 
multiplicity of legal retainers is to be discouraged. In my view, it is a false economy to watch and wait. Indeed the time 
taken by counsel preparing for and arguing this motion is just one such example. The appointment of the Representatives 
and representative counsel would facilitate the administration of the proceedings and information flow and provide for 
efficiency.

25 The second basis for objection is that the LP Entities are not permitted to pay any of the legal, financial or other 
advisors to any other person except as expressly contemplated by the Initial Order or with consent in writing from the 
LP Administrative Agent acting in consultation with the Steering Committee. Funding by the LP Entities would be in 
contravention of the Support Agreement entered into by the LP Entities and the LP Senior Secured Lenders. It was for 
this reason that the Monitor stated in its Report that it supported the LP Entities' refusal to fund.

26 I accept the evidence before me on the inability of the Salaried Employees and Retirees to afford legal counsel 
at this time. There are in these circumstances three possible sources of funding: the LP Entities; the Monitor pursuant 
to paragraph 31 (i) of the Initial Order although quere whether this is in keeping with the intention underlying that

Vvs 11.dVvNext Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



provision; or the LP Senior Secured Lenders. It seems to me that having exercised the degree of control that they have, it 
is certainly arguable that relying on inherent jurisdiction, the court has the power to compel the Senior Secured Lenders 
to fund or alternatively compel the LP Administrative Agent to consent to funding. By executing agreements such as the 
Support Agreement, parties cannot oust the jurisdiction of the court.

27 In my view, a source of funding other than the Salaried Employees and Retirees themselves should be identified now. 
In the CMI Entities' CCAA proceeding, funding was made available for Representative Counsel although I acknowledge 
that the circumstances here are somewhat different. Staged payments commencing with the sum of $25,000 may be more 
appropriate. Funding would be prospective in nature and would not extend to investigation of or claims against directors.

28 Counsel are to communicate with one another to ascertain how best to structure the funding and report to me 
if necessary at a 9:30 appointment on March 22, 2010. If everything is resolved, only the Monitor need report at that 
time and may do so by e-mail. If not resolved, I propose to make the structuring order on March 22, 2010 on a nunc pro 
tunc basis. Ottawa counsel may participate by telephone but should alert the Commercial List Office of their proposed 
mode of participation.

Motion granted.

Canwest Publishing Inc. / Publications Canwest Inc., Re, 2010 ONSC 1328, 2010...
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2015 ONSC 303
Ontario Superior Court of Justice 

Target Canada Co., Re

2015 CarswellOnt 620, 2015 ONSC 303, [2015] O.J. No. 247, 22 C.B.R. (6th) 323, 248 A.C.W.S. (3d) 753

In the Matter of the Companies' Creditors 
Arrangement Act, R.S.C., 1985, c. C-36, as Amended

In the Matter of a Plan of Compromise or Arrangement of Target Canada Co., Target Canada Health Co., 
Target Canada Mobile GP Co., Target Canada Pharmacy (BC) Corp., Target Canada Pharmacy (Ontario) 

Corp., Target Canada Pharmacy Corp., Target Canada Pharmacy (SK) Corp., and Target Canada Property LLC.

Morawetz R.S. J.

Heard: January 15, 2015 
Judgment: January 16, 2015 
Docket: CV-15-10832-00CL

Counsel: Tracy Sandler, Jeremy Dacks for Applicants, Target Canada Co., Target Canada Health Co., Target Canada 
Mobile GP Co., Target Canada Pharmacy (BC) Corp., Target Canada Pharmacy (Ontario) Corp., Target Canada 
Pharmacy Corp., Target Canada Pharmacy (SIC) Corp., and Target Canada Property LLC 
Jay Swartz for Target Corporation
Alan Mark, Melaney Wagner, Jesse Mighton for Proposed Monitor, Alvarez and Marsal Canada ULC ("Alvarez")
Terry O'Sullivan for Honourable J. Ground, Trustee of the Proposed Employee Trust
Susan Philpott for Proposed Employee Representative Counsel, for Employees of the Applicants

Subject: Insolvency; Property

Headnote
Bankruptcy and insolvency — Companies' Creditors Arrangement Act — Initial application — Proceedings subject 
to stay — Miscellaneous

Applicant group of companies were involved in Canadian operations of U.S. retailer T Co. — Canadian operations 
suffered significant loss in every quarter — T Co. decided to stop funding Canadian operations — Applicants sought 
to wind down Canadian operations and applied for relief under Companies' Creditors Arrangement Act (CCAA)
— Application granted — Initial order granted — Stay of proceedings granted — Stay extended to certain limited 
partnerships, which were related to or carried on operations integral to applicants' business — Stay of proceedings 
extended to rights of third party tenants against landlords that arose out of insolvency — Stay extended to T Co. 
and its U.S. subsidiaries in relation to claims derivative of claims against Canadian operations.

Bankruptcy and insolvency — Companies' Creditors Arrangement Act — Initial application — Miscellaneous

Applicant group of companies were involved in Canadian operations of U.S. retailer T Co. — Canadian operations 
suffered significant loss in every quarter — T Co. decided to stop funding Canadian operations — Applicants sought 
to wind down Canadian operations and applied for relief under Companies' Creditors Arrangement Act (CCAA)
— Application granted — Initial order granted — Stay of proceedings granted — It was appropriate to grant broad 
relief to ensure status quo was maintained — Applicants were all insolvent — Although there was no prospect 
restructured "going concern" solution would result, use of CCAA protection was appropriate in circumstances — 
Creation of employee trust to cover payments to employees was approved — Key employee retention program 
(KERP) and charge as security for KERP payments were approved — Appointment of Employee Representative

Target Canada Co., Re, 2015 ONSC 303, 2015 CarswellOnt 620
2015 ONSC 303, 2015 CarswellOnt 620, [2015] O.J. No. 247, 22 C.B.R. (6th) 323...
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Counsel was approved — DIP Lenders' Charge and DIP Facility were approved — Administration charge and 
Directors' and Officers' charge approved.
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D.L.R. (4th) 577, 72 C.B.R. (5th) 170, [2011] 2 W.W.R. 383 (S.C.C.) — considered

U.S. Steel Canada Inc., Re (2014), 2014 ONSC 6145, 2014 CarswellOnt 16465 (Ont. S.C.J.) — considered

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 
Generally — referred to

s. 2 "insolvent person" —considered

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
Generally — referred to

s. 11 — considered

s. 11.02 [en. 2005, c. 47, s. 128] — considered 

s. 11.02(1) [en. 2005, c. 47, s. 128] — considered 

s. 11.2[en. 1997, c. 12, s. 124] — considered 

s. 11.2(4) [en. 1997, c. 12, s. 124] — considered 

s. 11.7(1) [en. 1997, c. 12, s. 124] — considered 

s. 11.51 [en. 2005, c. 47, s. 128] — considered 

s. 36 — considered

Rules considered:

Rules of Civil Procedure, R.R.O. 1990, Reg. 194 
Generally — referred to

Words and phrases considered: 

insolvent

"Insolvent" is not expressly defined in the [Companies' Creditors Arrangement Act (CCAA)]. However, for the 
purposes of the CCAA, a debtor is insolvent if it meets the definition of an "insolvent person" in section 2 of the 
Bankruptcy and Insolvency Act... or if it is "insolvent" as described in Stelco Inc. (Re), [2004] O.J. No. 1257, [Stelco], 
leave to appeal refused, [2004] O.J. No. 1903, leave to appeal to S.C.C. refused [2004] S.C.C.A. No. 336, where 
Farley, J. found that "insolvency" includes a corporation "reasonably expected to run out of liquidity within [a] 
reasonable proximity of time as compared with the time reasonably required to implement a restructuring".
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1 Target Canada Co. ("TCC") and the other applicants listed above (the "Applicants") seek relief under the Companies' 
Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended (the "CCAA"). While the limited partnerships listed in 
Schedule "A" to the draft Order (the "Partnerships") are not applicants in this proceeding, the Applicants seek to have 
a stay of proceedings and other benefits of an initial order under the CCAA extended to the Partnerships, which are 
related to or carry on operations that are integral to the business of the Applicants.

2 TCC is a large Canadian retailer. It is the Canadian operating subsidiary of Target Corporation, one of the largest 
retailers in the United States. The other Applicants are either corporations or partners of the Partnerships formed to carry 
on specific aspects of TCCs Canadian retail business (such as the Canadian pharmacy operations) or finance leasehold 
improvements in leased Canadian stores operated by TCC. The Applicants, therefore, do not represent the entire Target 
enterprise; the Applicants consist solely of entities that are integral to the Canadian retail operations. Together, they are 
referred as the "Target Canada Entities".

3 In early 2011, Target Corporation determined to expand its retail operations into Canada, undertaking a significant 
investment (in the form of both debt and equity) in TCC and certain of its affiliates in order to permit TCC to establish 
and operate Canadian retail stores. As of today, TCC operates 133 stores, with at least one store in every province of 
Canada. All but three of these stores are leased.

4 Due to a number of factors, the expansion into Canada has proven to be substantially less successful than expected. 
Canadian operations have shown significant losses in every quarter since stores opened. Projections demonstrate little 
or no prospect of improvement within a reasonable time.

5 After exploring multiple solutions over a number of months and engaging in extensive consultations with its 
professional advisors, Target Corporation concluded that, in the interest of all of its stakeholders, the responsible course 
of action is to cease funding the Canadian operations.

6 Without ongoing investment from Target Corporation, TCC and the other Target Canada Entities cannot continue 
to operate and are clearly insolvent. Due to the magnitude and complexity of the operations of the Target Canada 
Entities, the Applicants are seeking a stay of proceedings under the CCAA in order to accomplish a fair, orderly and 
controlled wind-down of their operations. The Target Canada Entities have indicated that they intend to treat all of 
their stakeholders as fairly and equitably as the circumstances allow, particularly the approximately 17,600 employees 
of the Target Canada Entities.

7 The Applicants are of the view that an orderly wind-down under Court supervision, with the benefit of inherent 
jurisdiction of the CCAA, and the oversight of the proposed monitor, provides a framework in which the Target Canada 
Entities can, among other things:

a) Pursue initiatives such as the sale of real estate portfolios and the sale of inventory;

b) Develop and implement support mechanisms for employees as vulnerable stakeholders affected by the wind- 
down, particularly (i) an employee trust (the "Employee Trust") funded by Target Corporation; (ii) an employee 
representative counsel to safeguard employee interests; and (iii) a key employee retention plan (the "KERP") 
to provide essential employees who agree to continue their employment and to contribute their services and 
expertise to the Target Canada Entities during the orderly wind-down;

c) Create a level playing field to ensure that all affected stakeholders are treated as fairly and equitably as the 
circumstances allow; and

d) Avoid the significant maneuvering among creditors and other stakeholders that could be detrimental to all 
stakeholders, in the absence of a court-supervised proceeding.
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8 The Applicants are of the view that these factors are entirely consistent with the well-established purpose of a CCAA 
stay: to give a debtor the "breathing room" required to restructure with a view to maximizing recoveries, whether the 
restructuring takes place as a going concern or as an orderly liquidation or wind-down.

9 TCC is an indirect, wholly-owned subsidiary of Target Corporation and is the operating company through which 
the Canadian retail operations are carried out. TCC is a Nova Scotia unlimited liability company. It is directly owned by 
Nicollet Enterprise 1 S. a r.l. ("NE1"), an entity organized under the laws of Luxembourg. Target Corporation (which 
is incorporated under the laws of the State of Minnesota) owns NE1 through several other entities.

10 TCC operates from a corporate headquarters in Mississauga, Ontario. As of January 12, 2015, TCC employed 
approximately 17,600 people, almost all of whom work in Canada. TCC's employees are not represented by a union, 
and there is no registered pension plan for employees.

11 The other Target Canada Entities are all either: (i) direct or indirect subsidiaries of TCC with responsibilities for 
specific aspects of the Canadian retail operation; or (ii) affiliates of TCC that have been involved in the financing of 
certain leasehold improvements.

12 A typical TCC store has a footprint in the range of 80,000 to 125,000 total retail square feet and is located in 
a shopping mall or large strip mall. TCC is usually the anchor tenant. Each TCC store typically contains an in-store 
Target brand pharmacy, Target Mobile kiosk and a Starbucks cafe. Each store typically employs approximately 100 - 
150 people, described as "Team Members" and "Team Leaders", with a total of approximately 16,700 employed at the 
"store level" of TCC's retail operations.

13 TCC owns three distribution centres (two in Ontario and one in Alberta) to support its retail operations. These 
centres are operated by a third party service provider. TCC also leases a variety of warehouse and office spaces.

14 In every quarter since TCC opened its first store, TCC has faced lower than expected sales and greater than expected 
losses. As reported in Target Corporation's Consolidated Financial Statements, the Canadian segment of the Target 
business has suffered a significant loss in every quarter since TCC opened stores in Canada.

15 TCC is completely operationally funded by its ultimate parent, Target Corporation, and related entities. It is 
projected that TCC's cumulative pre-tax losses from the date of its entry into the Canadian market to the end of the 2014 
fiscal year (ending January 31, 2015) will be more than $2.5 billion. In his affidavit, Mr. Mark Wong, General Counsel 
and Secretary of TCC, states that this is more than triple the loss originally expected for this period. Further, if TCC's 
operations are not wound down, it is projected that they would remain unprofitable for at least 5 years and would require 
significant and continued funding from Target Corporation during that period.

16 TCC attributes its failure to achieve expected profitability to a number of principal factors, including: issues of 
scale; supply chain difficulties; pricing and product mix issues; and the absence of a Canadian online retail presence.

17 Following a detailed review of TCC's operations, the Board of Directors of Target Corporation decided that it is 
in the best interests of the business of Target Corporation and its subsidiaries to discontinue Canadian operations.

18 Based on the stand-alone financial statements prepared for TCC as of November 1, 2014 (which consolidated 
financial results of TCC and its subsidiaries), TCC had total assets of approximately $5,408 billion and total liabilities of 
approximately $5.118 billion. Mr. Wong states that this does not reflect a significant impairment charge that will likely 
be incurred at fiscal year end due to TCC's financial situation.

19 Mr. Wong states that TCC's operational funding is provided by Target Corporation. As of November 1, 2014, 
NE1 (TCC's direct parent) had provided equity capital to TCC in the amount of approximately $2.5 billon. As a result of 
continuing and significant losses in TCC's operations, NE1 has been required to make an additional equity investment 
of $62 million since November 1,2014.
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20 NE1 has also lent funds to TCC under a Loan Facility with a maximum amount of $4 billion. TCC owed NE1 
approximately $3.1 billion under this Facility as of January 2, 2015. The Loan Facility is unsecured. On January 14, 
2015, NE1 agreed to subordinate all amounts owing by TCC to NE1 under this Loan Facility to payment in full of 
proven claims against TCC.

21 As at November 1, 2014, Target Canada Property LLC ("TCC Propco") had assets of approximately $1.632 billion 
and total liabilities of approximately $1,643 billion. Mr. Wong states that this does not reflect a significant impairment 
charge that will likely be incurred at fiscal year end due to TCC Propco's financial situation. TCC Propco has also 
borrowed approximately $1.5 billion from Target Canada Property LP and TCC Propco also owes U.S. $89 million to 
Target Corporation under a Demand Promissory Note.

22 TCC has subleased almost all the retail store leases to TCC Propco, which then made real estate improvements 
and sub-sub leased the properties back to TCC. Under this arrangement, upon termination of any of these sub-leases, 
a "make whole" payment becomes owing from TCC to TCC Propco.

23 Mr. Wong states that without further funding and financial support from Target Corporation, the Target Canada 
Entities are unable to meet their liabilities as they become due, including TCC's next payroll (due January 16, 2015). The 
Target Canada Entities, therefore state that they are insolvent.

24 Mr. Wong also states that given the size and complexity of TCC's operations and the numerous stakeholders 
involved in the business, including employees, suppliers, landlords, franchisees and others, the Target Canada Entities 
have determined that a controlled wind-down of their operations and liquidation under the protection of the CCAA, 
under Court supervision and with the assistance of the proposed monitor, is the only practical method available to ensure 
a fair and orderly process for all stakeholders. Further, Mr. Wong states that TCC and Target Corporation seek to 
benefit from the framework and the flexibility provided by the CCAA in effecting a controlled and orderly wind-down 
of the Canadian operations, in a manner that treats stakeholders as fairly and as equitably as the circumstances allow.

25 On this initial hearing, the issues are as follows:

a) Does this court have jurisdiction to grant the CCAA relief requested?

a) Should the stay be extended to the Partnerships?

b) Should the stay be extended to "Co-tenants" and rights of third party tenants?

c) Should the stay extend to Target Corporation and its U.S. subsidiaries in relation to claims that are 
derivative of claims against the Target Canada Entities?

d) Should the Court approve protections for employees?

e) Is it appropriate to allow payment of certain pre-filing amounts?

f) Does this court have the jurisdiction to authorize pre-filing claims to "critical" suppliers;

g) Should the court should exercise its discretion to authorize the Applicants to seek proposals from 
liquidators and approve the financial advisor and real estate advisor engagement?

h) Should the court exercise its discretion to approve the Court-ordered charges?

26 "Insolvent" is not expressly defined in the CCAA. However, for the purposes of the CCAA, a debtor is insolvent 
if it meets the definition of an "insolvent person" in section 2 of the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 
("BIA") or if it is "insolvent" as described in Stelco Inc., Re, [2004] O.J. No. 1257 (Ont. S.C.J. [Commercial List]), [Stelco], 
leave to appeal refused, [2004] O.J. No. 1903 (Ont. C.A.), leave to appeal to S.C.C. refused [2004] S.C.C.A, No. 336
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(S.C.C.), where Farley, J. found that "insolvency" includes a corporation "reasonably expected to run out of liquidity 
within [a] reasonable proximity of time as compared with the time reasonably required to implement a restructuring" (at 
para 26). The decision of Farley, J. in Stelco was followed in Priszm Income Fund, Re, [2011] O.J. No. 1491 (Ont. S.C.J.), 
2011 and Canwest Global Communications Corp., Re, [2009] O.J. No. 4286 (Ont. S.C.J. [Commercial List]) [Canwest].

27 Having reviewed the record and hearing submissions, I am satisfied that the Target Canada Entities are all insolvent 
and are debtor companies to which the CCAA applies, either by reference to the definition of "insolvent person" under 
the Bankruptcy and Insolvency Act (the "BIA") or under the test developed by Farley J. in Stelco.

28 I also accept the submission of counsel to the Applicants that without the continued financial support of Target 
Corporation, the Target Canada Entities face too many legal and business impediments and too much uncertainty to 
wind-down their operations without the "breathing space" afforded by a stay of proceedings or other available relief 
under the CCAA.

29 I am also satisfied that this Court has jurisdiction over the proceeding. Section 9(1) of the CCAA provides that an 
application may be made to the court that has jurisdiction in (a) the province in which the head office or chief place of 
business of the company in Canada is situated; or (b) any province in which the company's assets are situated, if there 
is no place of business in Canada.

30 In this case, the head office and corporate headquarters of TCC is located in Mississauga, Ontario, where 
approximately 800 employees work. Moreover, the chief place of business of the Target Canada Entities is Ontario. A 
number of office locations are in Ontario; 2 of TCC's 3 primary distribution centres are located in Ontario; 55 of the 
TCC retail stores operate in Ontario; and almost half the employees that support TCC's operations work in Ontario.

31 The Target Canada Entities state that the purpose for seeking the proposed initial order in these proceedings is 
to effect a fair, controlled and orderly wind-down of their Canadian retail business with a view to developing a plan of 
compromise or arrangement to present to their creditors as part of these proceedings. I accept the submissions of counsel 
to the Applicants that although there is no prospect that a restructured "going concern" solution involving the Target 
Canada Entities will result, the use of the protections and flexibility afforded by the CCAA is entirely appropriate in these 
circumstances. In arriving at this conclusion, I have noted the comments of the Supreme Court of Canada in Ted Leroy 
Trucking Ltd., Re, 2010 SCC 60 (S.C.C.) ("Century Services") that "courts frequently observe that the CCAA is skeletal 
in nature", and does not "contain a comprehensive code that lays out all that is permitted or barred". The flexibility 
of the CCAA, particularly in the context of large and complex restructurings, allows for innovation and creativity, in 
contrast to the more "rules-based" approach of the BIA.

32 Prior to the 2009 amendments to the CCAA, Canadian courts accepted that, in appropriate circumstances, debtor 
companies were entitled to seek the protection of the CCAA where the outcome was not going to be a going concern 
restructuring, but instead, a "liquidation" or wind-down of the debtor companies' assets or business.

33 The 2009 amendments did not expressly address whether the CCAA could be used generally to wind-down the 
business of a debtor company. However, I am satisfied that the enactment of section 36 of the CCAA, which establishes 
a process for a debtor company to sell assets outside the ordinary course of business while under CCAA protection, is 
consistent with the principle that the CCAA can be a vehicle to downsize or wind-down a debtor company's business.

34 In this case, the sheer magnitude and complexity of the Target Canada Entities business, including the number 
of stakeholders whose interests are affected, are, in my view, suited to the flexible framework and scope for innovation 
offered by this "skeletal" legislation.

35 The required audited financial statements are contained in the record.

36 The required cash flow statements are contained in the record.
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37 Pursuant to s. 11.02 of the CCAA, the court may make an order staying proceedings, restraining further proceedings, 
or prohibiting the commencement of proceedings, "on any terms that it may impose" and "effective for the period that 
the court considers necessary" provided the stay is no longer than 30 days. The Target Canada Entities, in this case, seek 
a stay of proceedings up to and including February 13, 2015.

38 Certain of the corporate Target Canada Entities (TCC, TCC Health and TCC Mobile) act as general or limited 
partners in the partnerships. The Applicants submit that it is appropriate to extend the stay of proceedings to the 
Partnerships on the basis that each performs key functions in relation to the Target Canada Entities' businesses.

39 The Applicants also seek to extend the stay to Target Canada Property LP which was formerly the sub-leasee/ 
sub-sub lessor under the sub-sub lease back arrangement entered into by TCC to finance the leasehold improvements 
in its leased stores. The Applicants contend that the extension of the stay to Target Canada Property LP is necessary in 
order to safeguard it against any residual claims that may be asserted against it as a result of TCC Propco's insolvency 
and filing under the CCAA.

40 I am satisfied that it is appropriate that an initial order extending the protection of a CCAA stay of proceedings 
under section 11.02(1) of the CCAA should be granted.

41 Pursuant to section 11.7(1) of the CCAA, Alvarez & Marsal Inc. is appointed as Monitor.

42 It is well established that the court has the jurisdiction to extend the protection of the stay of proceedings to 
Partnerships in order to ensure that the purposes of the CCAA can be achieved (see: Lehndorff General Partner Ltd., 
Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]); Priszm Income Fund, Re, 2011 ONSC 2061 (Ont. 
S.C. J.); Canwest Publishing Inc. I Publications Canwest Inc., Re, 2010 ONSC 222 (Ont. S.C. J. [Commercial List]) ("Canwest 
Publishing") and Canwest Global Communications Corp., Re, 2009 CarswellOnt 6184 (Ont. S.C.J. [Commercial List]) 
("Canwest Global").

43 In these circumstances, I am also satisfied that it is appropriate to extend the stay to the Partnerships as requested.

44 The Applicants also seek landlord protection in relation to third party tenants. Many retail leases of non-anchored 
tenants provide that tenants have certain rights against their landlords if the anchor tenant in a particular shopping mall 
or centre becomes insolvent or ceases operations. In order to alleviate the prejudice to TCC's landlords if any such non- 
anchored tenants attempt to exercise these rights, the Applicants request an extension of the stay of proceedings (the 
"Co-Tenancy Stay") to all rights of these third party tenants against the landlords that arise out of the insolvency of the 
Target Canada Entities or as a result of any steps taken by the Target Canada Entities pursuant to the Initial Order.

45 The Applicants contend that the authority to grant the Co-Tenancy Stay derives from the broad jurisdiction 
under sections 11 and 11.02(1) of the CCAA to make an initial order on any terms that the court may impose. Counsel 
references T. Eaton Co., Re, 1997 CarswellOnt 1914 (Ont. Gen. Div.) as a precedent where a stay of proceedings of the 
same nature as the Co-Tenancy Stay was granted by the court in Eaton's second CCAA proceeding. The Court noted 
that, if tenants were permitted to exercise these "co-tenancy" rights during the stay, the claims of the landlord against 
the debtor company would greatly increase, with a potentially detrimental impact on the restructuring efforts of the 
debtor company.

46 In these proceedings, the Target Canada Entities propose, as part of the orderly wind-down of their businesses, to 
engage a financial advisor and a real estate advisor with a view to implementing a sales process for some or all of its real 
estate portfolio. The Applicants submit that it is premature to determine whether this process will be successful, whether 
any leases will be conveyed to third party purchasers for value and whether the Target Canada Entities can successfully 
develop and implement a plan that their stakeholders, including their landlords, will accept. The Applicants further 
contend that while this process is being resolved and the orderly wind-down is underway, the Co-Tenancy Stay is required 
to postpone the contractual rights of these tenants for a finite period. The Applicants contend that any prejudice to the
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third party tenants' clients is significantly outweighed by the benefits of the Co-Tenancy Stay to all of the stakeholders 
of the Target Canada Entities during the wind-down period.

47 The Applicants therefore submit that it is both necessary and appropriate to grant the Co-Tenancy Stay in these 
circumstances.

48 I am satisfied the Court has the jurisdiction to grant such a stay. In my view, it is appropriate to preserve the 
status quo at this time. To the extent that the affected parties wish to challenge the broad nature of this stay, the same 
can be addressed at the "comeback hearing".

49 The Applicants also request that the benefit of the stay of proceedings be extended (subject to certain exceptions 
related to the cash management system) to Target Corporation and its U.S. subsidiaries in relation to claims against 
these entities that are derivative of the primary liability of the Target Canada Entities.

50 I am satisfied that the Court has the jurisdiction to grant such a stay. In my view, it is appropriate to preserve the 
status quo at this time and the stay is granted, again, subject to the proviso that affected parties can challenge the broad 
nature of the stay at a comeback hearing directed to this issue.

51 With respect to the protection of employees, it is noted that TCC employs approximately 17,600 individuals.

52 Mr. Wong contends that TCC and Target Corporation have always considered their employees to be integral to 
the Target brand and business. However, the orderly wind-down of the Target Canada Entities' business means that the 
vast majority of TCC employees will receive a notice immediately after the CCAA filing that their employment is to be 
terminated as part of the wind-down process.

53 In order to provide a measure of financial security during the orderly wind-down and to diminish financial hardship 
that TCC employees may suffer, Target Corporation has agreed to fund an Employee Trust to a maximum of $70 million.

54 The Applicants seek court approval of the Employee Trust which provides for payment to eligible employees 
of certain amounts, such as the balance of working notice following termination. Counsel contends that the Employee 
Trust was developed in consultation with the proposed monitor, who is the administrator of the trust, and is supported 
by the proposed Representative Counsel. The proposed trustee is The Honourable J. Ground. The Employee Trust is 
exclusively funded by Target Corporation and the costs associated with administering the Employee Trust will be borne 
by the Employee Trust, not the estate of Target Canada Entities. Target Corporation has agreed not to seek to recover 
from the Target Canada Entities estates any amounts paid out to employee beneficiaries under the Employee Trust.

55 In my view, it is questionable as to whether court authorization is required to implement the provisions of the 
Employee Trust. It is the third party, Target Corporation, that is funding the expenses for the Employee Trust and not 
one of the debtor Applicants. However, I do recognize that the implementation of the Employee Trust is intertwined 
with this proceeding and is beneficial to the employees of the Applicants. To the extent that Target Corporation requires 
a court order authorizing the implementation of the employee trust, the same is granted.

56 The Applicants seek the approval of a KERP and the granting of a court ordered charge up to the aggregate 
amount of $6.5 million as security for payments under the KERP. It is proposed that the KERP Charge will rank after 
the Administration Charge but before the Directors' Charge.

57 The approval of a KERP and related KERP Charge is in the discretion of the Court. KERPs have been approved in 
numerous CCAA proceedings, including Nortel Networks Corp., Re, 2009 CarswellOnt 1330 (Ont. S.C.J. [Commercial 
List]) [Nortel Networks (KERP)], and Grant Forest Products Inc., Re, 2009 CarswellOnt 4699 (Ont. S.C.J. [Commercial 
List]). In U.S. Steel Canada Inc., Re, 2014 ONSC 6145 (Ont. S.C.J.), I recently approved the KERP for employees whose 
continued services were critical to the stability of the business and for the implementation of the marketing process and
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whose services could not easily be replaced due, in part, to the significant integration between the debtor company and 
its U.S. parent.

58 In this case, the KERP was developed by the Target Canada Entities in consultation with the proposed monitor. 
The proposed KERP and KERP Charge benefits between 21 and 26 key management employees and approximately 
520 store-level management employees.

59 Having reviewed the record, I am of the view that it is appropriate to approve the KERP and the KERP Charge. In 
arriving at this conclusion, I have taken into account the submissions of counsel to the Applicants as to the importance 
of having stability among the key employees in the liquidation process that lies ahead.

60 The Applicants also request the Court to appoint Koskie Minsky LLP as employee representative counsel 
(the "Employee Representative Counsel"), with Ms. Susan Philpott acting as senior counsel. The Applicants contend 
that the Employee Representative Counsel will ensure that employee interests are adequately protected throughout the 
proceeding, including by assisting with the Employee Trust. The Applicants contend that at this stage of the proceeding, 
the employees have a common interest in the CCAA proceedings and there appears to be no material conflict existing 
between individual or groups of employees. Moreover, employees will be entitled to opt out, if desired.

61 lam satisfied that section 11 of the CCAA and the Rules of Civil Procedure confer broad jurisdiction on the court to 
appoint Representative Counsel for vulnerable stakeholder groups such as employee or investors (see Nortel Networks 
Corp., Re, 2009 CarswellOnt 3028 (Ont. S.C.J. [Commercial List]) (Nortel Networks Representative Counsel)). In my 
view, it is appropriate to approve the appointment of Employee Representative Counsel and to provide for the payment 
of fees for such counsel by the Applicants. In arriving at this conclusion, I have taken into account:

(i) the vulnerability and resources of the groups sought to be represented;

(ii) the social benefit to be derived from the representation of the groups;

(iii) the avoidance of multiplicity of legal retainers; and

(iv) the balance of convenience and whether it is fair and just to creditors of the estate.

62 The Applicants also seek authorization, if necessary, and with the consent of the Monitor, to make payments for 
pre-filing amounts owing and arrears to certain critical third parties that provide services integral to TCC's ability to 
operate during and implement its controlled and orderly wind-down process.

63 Although the objective of the CCAA is to maintain the status quo while an insolvent company attempts to negotiate 
a plan of arrangement with its creditors, the courts have expressly acknowledged that preservation of the status quo does 
not necessarily entail the preservation of the relative pre-stay debt status of each creditor.

64 The Target Canada Entities seek authorization to pay pre-filing amounts to certain specific categories of suppliers, 
if necessary and with the consent of the Monitor. These include:

a) Logistics and supply chain providers;

b) Providers of credit, debt and gift card processing related services; and

c) Other suppliers up to a maximum aggregate amount of $10 million, if, in the opinion of the Target Canada 
Entities, the supplier is critical to the orderly wind-down of the business.

65 In my view, having reviewed the record, I am satisfied that it is appropriate to grant this requested relief in respect 
of critical suppliers.
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66 In order to maximize recovery for all stakeholders, TCC indicates that it intends to liquidate its inventory and 
attempt to sell the real estate portfolio, either en bloc, in groups, or on an individual property basis. The Applicants 
therefore seek authorization to solicit proposals from liquidators with a view to entering into an agreement for the 
liquidation of the Target Canada Entities inventory in a liquidation process.

67 TCCs liquidity position continues to deteriorate. According to Mr. Wong, TCC and its subsidiaries have an 
immediate need for funding in order to satisfy obligations that are coming due, including payroll obligations that are 
due on January 16, 2015. Mr. Wong states that Target Corporation and its subsidiaries are no longer willing to provide 
continued funding to TCC and its subsidiaries outside of a CCAA proceeding. Target Corporation (the "DIP Lender") 
has agreed to provide TCC and its subsidiaries (collectively, the "Borrower") with an interim financing facility (the "DIP 
Facility") on terms advantageous to the Applicants in the form of a revolving credit facility in an amount up to U.S. 
$175 million. Counsel points out that no fees are payable under the DIP Facility and interest is to be charged at what 
they consider to be the favourable rate of 5%. Mr. Wong also states that it is anticipated that the amount of the DIP 
Facility will be sufficient to accommodate the anticipated liquidity requirements of the Borrower during the orderly 
wind-down process.

68 The DIP Facility is to be secured by a security interest on all of the real and personal property owned, leased 
or hereafter acquired by the Borrower. The Applicants request a court-ordered charge on the property of the Borrower 
to secure the amount actually borrowed under the DIP Facility (the "DIP Lenders Charge"). The DIP Lenders Charge 
will rank in priority to all unsecured claims, but subordinate to the Administration Charge, the KERP Charge and the 
Directors' Charge.

69 The authority to grant an interim financing charge is set out at section 11.2 of the CCAA. Section 11.2(4) sets out 
certain factors to be considered by the court in deciding whether to grant the DIP Financing Charge.

70 The Target Canada Entities did not seek alternative DIP Financing proposals based on their belief that the DIP 
Facility was being offered on more favourable terms than any other potentially available third party financing. The 
Target Canada Entities are of the view that the DIP Facility is in the best interests of the Target Canada Entities and 
their stakeholders. I accept this submission and grant the relief as requested.

71 Accordingly, the DIP Lenders’ Charge is granted in the amount up to U.S. $175 million and the DIP Facility 
is approved.

72 Section 11 of the CCAA provides the court with the authority to allow the debtor company to enter into 
arrangements to facilitate a restructuring under the CCAA. The Target Canada Entities wish to retain Lazard and 
Northwest to assist them during the CCCA proceeding. Both the Target Canada Entities and the Monitor believe that 
the quantum and nature of the remuneration to be paid to Lazard and Northwest is fair and reasonable. In these 
circumstances, I am satisfied that it is appropriate to approve the engagement of Lazard and Northwest.

73 With respect to the Administration Charge, the Applicants are requesting that the Monitor, along with its counsel, 
counsel to the Target Canada Entities, independent counsel to the Directors, the Employee Representative Counsel, 
Lazard and Northwest be protected by a court ordered charge and all the property of the Target Canada Entities up to a 
maximum amount of $6.75 million as security for their respective fees and disbursements (the "Administration Charge"). 
Certain fees that may be payable to Lazard are proposed to be protected by a Financial Advisor Subordinated Charge.

74 In Canwest Publishing Inc. I Publications Canwest Inc., Re, 2010 ONSC 222 (Ont. S.C.J. [Commercial List]), Pepall 
J. (as she then was) provided a non-exhaustive list of factors to be considered in approving an administration charge, 
including:

a. The size and complexity of the business being restructured;
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b. The proposed role of the beneficiaries of the charge;

c. Whether there is an unwarranted duplication of roles;

d. Whether the quantum of the proposed Charge appears to be fair and reasonable;

e. The position of the secured creditors likely to be affected by the Charge; and

f. The position of the Monitor.

75 Having reviewed the record, I am satisfied, that it is appropriate to approve the Administration Charge and the 
Financial Advisor Subordinated Charge.

76 The Applicants seek a Directors' and Officers' charge in the amount of up to $64 million. The Directors Charge 
is proposed to be secured by the property of the Target Canada Entities and to rank behind the Administration Charge 
and the KERP Charge, but ahead of the DIP Lenders' Charge.

77 Pursuant to section 11.51 of the CCAA, the court has specific authority to grant a "super priority" charge to 
the directors and officers of a company as security for the indemnity provided by the company in respect of certain 
obligations.

78 I accept the submissions of counsel to the Applicants that the requested Directors' Charge is reasonable given 
the nature of the Target Canada Entities retail business, the number of employees in Canada and the corresponding 
potential exposure of the directors and officers to personal liability. Accordingly, the Directors' Charge is granted.

79 In the result, I am satisfied that it is appropriate to grant the Initial Order in these proceedings.

80 The stay of proceedings is in effect until February 13, 2015.

81 A comeback hearing is to be scheduled on or prior to February 13, 2015.1 recognize that there are many aspects 
of the Initial Order that go beyond the usual first day provisions. I have determined that it is appropriate to grant this 
broad relief at this time so as to ensure that the status quo is maintained.

82 The comeback hearing is to be a "true" comeback hearing. In moving to set aside or vary any provisions of this 
order, moving parties do not have to overcome any onus of demonstrating that the order should be set aside or varied.

83 Finally, a copy of Lazard's engagement letter (the "Lazard Engagement Letter") is attached as Confidential 
Appendix "A" to the Monitor's pre-filing report. The Applicants request that the Lazard Engagement Letter be sealed, as 
the fee structure contemplated in the Lazard Engagement Letter could potentially influence the structure of bids received 
in the sales process.

84 Having considered the principles set out in Sierra Club of Canada v. Canada (Minister of Finance) (2002), 211 D.L.R. 
(4th) 193, [2002] 2 S.C.R. 522 (S.C.C.), I am satisfied that it is appropriate in the circumstances to seal Confidential 
Appendix "A" to the Monitor's pre-filing report.

85 The Initial Order has been signed in the form presented.
Application granted.
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RULING on comeback motion regarding terms of initial order.

H. Wilton-Siegel./.:

1 U.S. Steel Canada Inc. (the "Applicant") brought an application for protection under the Companies' Creditors 
Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA") on September 16, 2014, and was granted the requested relief 
pursuant to an initial order of Morawetz R.S.J. dated September 16, 2014 (the "Initial Order"). The Initial Order 
contemplated that any interested party, including the Applicant and the Monitor, could apply to this court to vary or 
amend the Initial Order at a comeback motion scheduled for October 6, 2014 (the "Comeback Motion").
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2 The Comeback Motion was adjourned from October 6, 2014 to October 7, 2014, and further adjourned on that 
date to October 8, 2014. On October 8, 2014, the Court heard various motions of the Applicant and addressed certain 
other additional scheduling matters, indicating that written reasons would follow with respect to the substantive matters 
addressed at the hearing. This endorsement constitutes the Court's reasons with respect to the five substantive matters 
addressed in two orders issued at the hearing.

3 In this endorsement, capitalized terms that are not defined herein have the meanings ascribed to them in the Initial 
Order.

DIP Loan

4 The Applicant seeks approval of a debtor-in-possession loan facility (the "DIP Loan"), the terms of which are set 
out in an amended and restated DIP facility term sheet dated as of September 16, 2014 (the "Term Sheet") between the 
Applicant and a subsidiary of USS (the "DIP Lender").

5 The Term Sheet contemplates a DIP Loan in the maximum amount of $185 million, to be guaranteed by each of
the present and future, direct or indirect, wholly-owned subsidiaries of the Applicant. The Term Sheet provides for a 
maximum availability under the DIP Loan that varies on a monthly basis to reflect the Applicant's cash flow requirements 
as contemplated in the cash flow projections attached thereto. Advances bear interest at 5% per annum, 7% upon an 
event of default, and are prepayable at any time upon payment of an exit fee of $5.5 million together with the lender's 
fees and costs described below. The Term Sheet provides for a commitment fee in the amount of $3.7 million payable 
out of the first advance. The Applicant is also obligated to pay the lender's legal fees and any costs of realization or 
disbursement pertaining to the DIP Loan and these CCAA proceedings. '

6 The Term Sheet contains a number of affirmative covenants, including compliance with a timetable for the CCAA 
proceedings. The DIP Loan terminates on the earliest to occur of certain events, including: (1) the implementation of a 
compromise or plan of arrangement; (2) the sale of all or substantially all of the Applicant's assets; (3) the conversion 
of the CCAA proceedings into a proceeding under the Bankruptcy and Insolvency Act\ (4) December 31, 2015, being the 
end of the proposed restructuring period according to the timetable; and (5) the occurrence of an event of default, at 
the discretion of the DIP lender.

7 A condition precedent to funding under the DIP Loan is an order of this Court granting a charge in favour of the DIP 
lender (the "DIP Lender's Charge") having priority over all security interests, trusts, liens, charges and encumbrances, 
claims of secured creditors, statutory or otherwise (herein, collectively "Encumbrances") other than the Administration 
Charge (Part I), the Director's Charge and certain permitted liens set out in the Term Sheet, which include existing and 
future purchase money security interests and certain equipment financing security registrations listed in a schedule to 
the Term Sheet (the "Permitted Priority Liens").

8 The terms and conditions of the DIP Loan, as set out in the Term Sheet, have been the subject of extensive negotiation 
in the period prior to the hearing of this motion. The DIP Loan is supported by the monitor and USS, and is not opposed 
by any of the other major stakeholders of the Applicant, including the Province of Ontario and the United Steelworkers 
International Union and the United Steelworkers Union, Locals 1005 and 8782 (collectively, the "USW").

9 The existence of a financing facility is of critical importance to the Applicant at this time in order to ensure stable 
continuing operations during the CCAA proceedings and thereby to provide reassurance to the Applicant's various 
stakeholders that the Applicant will continue to have the financial resources to pay its suppliers and employees, and to 
carry on its business in the ordinary course. As such, debtor-in-possession financing is a pre-condition to a successful 
restructuring of the Applicant. In particular, the Applicant requires additional financing to build up its raw materials 
inventories prior to the Seaway freeze to avoid the risk of operating disruptions and/or sizeable cost increases during 
the winter months.
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10 The Monitor, who was present during the negotiations regarding the terms of the DIL Loan, the Chief Restructuring 
Officer (the "CRO") and the Financial Advisor to the Applicant have each advised the Court that in their opinion the 
terms of the DIP Loan are reasonable, are consistent with the terms of other debtor-in-possession financing facilities in 
respect of comparable borrowers, and meet the financial requirements of the Applicant. The Monitor has advised in its 
First Report that it does not believe it likely that a superior DIP proposal would have been forthcoming.

11 The Court has the authority to approve the DIP Loan under s. 11 of the CCAA. I am satisfied that, for the foregoing 
reasons, it is appropriate to do so in the present circumstances.

12 The Court also has the authority under s. 11.2 of the CCAA to grant the requested priority of the DIP Lender's 
Charge to secure the DIP Loan. In this regard, s. 11.2(4) of the CCAA sets out a non-exhaustive list of factors to be 
considered by a court in addressing such a motion. In addition, Pepall J. (as she then was) stressed the importance of 
three particular criteria in Canwest Global Communications Corp., Re, 2009 CarswellOnt 6184 (Ont. S.C.J. [Commercial 
List]) at paras. 32-34, [2009] O.J. No. 4286 (Ont. S.C.J. [Commercial List]) [Canwest], In my view, the DIP Lender's 
Charge sought by the Applicant is appropriate based on those factors for the reasons that follow.

13 First, notice has been given to all of the secured parties likely to be affected, including USS as the only secured 
creditor having a general security interest over all the assets of the Applicant. Notice has also been given broadly to all 
PPSA registrants, various governmental agencies, including environmental agencies and taxing authorities, and to all 
pension and retirement plan beneficiaries pursuant to the process contemplated by the Notice Procedure Order.

14 Second, the maximum amount of the DIP Loan is appropriate based on the anticipated cash flow requirements of 
the Applicant, as reflected in its cash flow projections for the entire restructuring period, in order to continue to carry 
on its business during the restructuring period. The cash flows to January 30, 2015 are the subject of a favourable report 
of the Monitor in its First Report.

15 Third, the Applicant's business will continue to be managed by the Applicant's management with the assistance 
of the CRO during the restructuring period. The Applicant's board of directors will continue in place, a majority of 
whom are independent individuals with significant restructuring and steel-industry experience. The Applicant's parent 
and largest creditor, USS, is providing support to the Applicant by providing the DIP Loan through a subsidiary. Equally 
important, the existing operational relationships between the Applicant and USS will continue.

16 Fourth, for the reasons set out above, the DIP Loan will assist in, and enhance, the restructuring process.

17 Fifth, the DIP Lender's Charge does not secure any unsecured pre-filing obligations owed to the DIP lender 
or its affiliates. It will not prejudice any of the other parties having security interests in property of the Applicant. In 
particular, the DIP Charge will rank behind the Permitted Priority Liens. Although it will rank ahead of any deemed 
trust contemplated by the Pension Benefits Act, R.S.O. 1990, c. P.8, the DIP Loan contemplates continued payment 
of the pension contributions required under the Pension Agreement dated as of March 31, 2006, as amended by the 
Amendment to Pension Agreement dated October 31, 2007 (collectively, the "Stelco Pension Agreement") and Ontario 
Regulation 99/06 under the Pension Benefits Act (the "Stelco Regulation").

18 Based on the foregoing, it is appropriate to grant the DIP Charge having the priority contemplated above. As was 
the case in Timminco Ltd., Re, 2012 ONSC 948 (Ont. S.C.J. [Commercial List]) at paras. 46-47, (Ont. C.A.) [Timminco], 
it is not realistic to conceive of the DIP Loan proceeding in the absence of the DIP Lender's Charge receiving the 
priority being requested on this motion, nor is it realistic to investigate the possibility of third-party debtor-in-possession 
financing without a similar priority. The proposed DIP Loan, subject to the benefit of the proposed DIP Lender's Charge, 
is a necessary pre-condition to continuation of these restructuring proceedings under the CCAA and avoidance of a 
bankruptcy proceeding. I am satisfied that, in order to further these objectives, it is both necessary and appropriate to 
invoke the doctrine of paramountcy, as contemplated in Indalex Ltd., Re, 2013 SCC 6, [2013] 1 S.C.R. 271 (S.C.C.) [Sun

il,iwNext Canada Copyright ©Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



2014 ONSC 6145, 2014 CarswellOnt 16465, 20 C.B.R. (6th) 116, 247 A.C.W.S. (3d) 266

U.S. Steel Canada Inc., Re, 2014 ONSC 6145, 2014 CarswellOnt 16465

Indalex] such that the provisions of the CCAA will override the provisions of the Pension Benefits Act in respect of the 
priority of the DIP Lender's Charge.

Administration Charge and Director's Charge

19 The Initial Order provides for an Administration Charge (Part I) to the maximum amount of $6.5 million, a 
Director's Charge to a maximum amount of $39 million, and an Administration Charge (Part II) to a maximum amount 
of $5.5 million plus $1 million. On this motion, the Applicant seeks to amend the Initial Order, which was granted on 
an ex parte basis, to provide that the Administration Charge (Part I) and the Director's Charge rank ahead of all other 
Encumbrances in that order, and the Administration Charge (Part II) ranks ahead of all Encumbrances except the prior­
ranking court-ordered charges and the Permitted Priority Liens.

20 The Court's authority to grant a super-priority in respect of the fees and expenses to be covered by the 
Administration Charge (Part I) and the Administration Charge (Part II) is found in s. 11.52 of the CCAA. Similarly, s. 
11.51 of the CCAA provides the authority to grant a similar charge in respect of the fees and expenses of the directors 
to be secured by the Director's Charge.

21 As discussed above, the Applicant has fulfilled the notice requirements in respect of those provisions by serving the 
motion materials for this Comeback Motion to the parties on the service list and by complying with the requirements 
of the Notice Procedure Order.

22 It is both commonplace and essential to order a super-priority in respect of charges securing professional fees and 
disbursements and directors' fees and disbursements in restructurings under the CCAA. I concur in the expression of 
the necessity of such security as a pre-condition to the success of any possible restructuring, as articulated by Morawetz 
R.S.J. in Timminco at para. 66.

23 In Camvest, at para. 54, Pepall J. (as she then was) set out a non-exhaustive list of factors to be considered in 
approving an administration charge. Morawetz R.S.J. addressed those factors in his endorsement respecting the granting 
of the Initial Order approving the Administration Charge (Part I) and the Administration Charge (Part II). Similarly, 
Morawetz R.S.J. also addressed the necessity for, and appropriateness of, approving the Director's Charge in such 
endorsement.

24 In my opinion, the same factors support the super-priority sought by the Applicant for the Administration 
Charge (Part I), the Director's Charge and the Administration Charge (Part II). Further, I am satisfied that the requested 
priority of these charges is necessary to further the objectives of these CCAA proceedings and that it is also necessary 
and appropriate to invoke the doctrine of paramountcy, as contemplated in Sun Indalex, such that the provisions of 
the CCAA will override the provisions of the Pension Benefits Act in respect of the priority of these Charges. I am 
satisfied that the beneficiaries of the Administration Charge (Part I) and the Administration Charge (Part II) will not 
likely provide services to the Applicant in these CCAA proceedings without the proposed security for their fees and 
disbursements. I am also satisfied that their participation in the CCAA proceedings is critical to the Applicant's ability 
to restructure. Similarly, I accept that the Applicant requires the continued involvement of its directors to pursue its 
restructuring and that such persons, particularly its independent directors, would not likely continue in this role without 
the benefit of the proposed security due to the personal exposure associated with the Applicant's financial position.

The KERP

25 The Applicant has identified 28 employees in management and operational roles who it considers critical to 
the success of its restructuring efforts and continued operations as a going concern. It has developed a key employee 
retention programme (the "KERP") to retain such employees. The KERP provides for a cash retention payment equal 
to a percentage of each such employee's annual salary, to be paid upon implementation of a plan of arrangement or 
completion of a sale, upon an outside date, or upon earlier termination of employment without cause.

:-.i LiV‘,'Next.-Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



26 The maximum amount payable under the KERP is $2,570,378. The Applicant proposes to pay such amount to 
the Monitor to be held in trust pending payment.

27 The Court's jurisdiction to authorize the KERP is found in its general power under s. 11 of the CCAA to make 
such order as it sees fit in a proceeding under the CCAA. The following factors identified in case law support approval 
of the KERP in the present circumstances.

28 First, the evidence supports the conclusion that the continued employment of the employees to whom the KERP 
applies is important for the stability of the business and to assist in the marketing process. The evidence is that these 
employees perform important roles in the business and cannot easily be replaced. In addition, certain of the employees 
have performed a central role in the proceedings under the CCAA and the restructuring process to date.

29 Second, the Applicant advises that the employees identified for the KERP have lengthy histories of employment 
with the Applicant and specialized knowledge that cannot be replaced by the Applicant given the degree of integration 
between the Applicant and USS. The evidence strongly suggests that, if the employees were to depart the Applicant, it 
would be very difficult, if not impossible, to have adequate replacements in view of the Applicant's current circumstances.

30 Third, there is little doubt that, in the present circumstances and, in particular, given the uncertainty surrounding a 
significant portion of the Applicant's operations, the employees to be covered by the KERP would likely consider other 
employment options if the KERP were not approved

31 Fourth, the KERP was developed through a consultative process involving the Applicant's management, 
the Applicant's board of directors, USS, the Monitor and the CRO. The Applicant's board of directors, including 
the independent directors, supports the KERP. The business judgment of the board of directors is an important 
consideration in approving a proposed KERP: see Timminco Ltd., Re, 2012 ONSC 506 (Ont. S.C.J. [Commercial List]) 
at para.73, (Ont. S.C.J. [Commercial List]). In addition, USS, the only secured creditor of the Applicant, supports the 
KERP.

32 Fifth, both the Monitor and the CRO support the KERP. In particular, the Monitor's judgment in this matter is 
an important consideration. The Monitor has advised in its First Report that it is satisfied that each of the employees 
covered by the KERP is critical to the Applicant's strategic direction and day-to-day operations and management. It has 
also advised that the amount and terms of the proposed KERP are reasonable and appropriate in the circumstances and 
in the Monitor's experience in other CCAA proceedings.

33 Sixth, the terms of the KERP, as described above, are effectively payable upon completion of the restructuring 
process.

Appointment of Representative Counsel for the Non-USW Active and Retiree Beneficiaries

34 The beneficiaries entitled to benefits under the Hamilton Salaried Pension Plan, the LEW Salaried Pension Plan, 
the LEW Pickling Facility Plan who are not represented by the USW, the Legacy Pension Plan, the Steinman Plan, the 
Opportunity GRRSP, RBC's and RA's who are not represented by the USW and beneficiaries entitled to OEPB's who 
are not represented by the USW (collectively, the "Non-USW Active and Retiree Beneficiaries") do not currently have 
representation in these proceedings. The defined terms in this section have the meanings ascribed thereto in the affidavit 
of Michael A. McQuade referred to in the Initial Order.

35 The Applicant proposes the appointment of six representatives and representative counsel to represent the interests 
of the Non-USW Active and Retiree Beneficiaries. The Court has authority to make such an order under the general 
authority in section 11 of the CCAA and pursuant to Rules 10.01 and 12.07 of the Rules of Civil Procedure. I am satisfied 
that such an order should be granted in the circumstances.
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36 In reaching this conclusion, I have considered the factors addressed in Canwest Publishing Inc. I Publications
Canwest Inc., Re, 2010 ONSC 1328, [2010] O.J. No. 943 (Ont. S.C.J. [Commercial List]). In this regard, the following 
considerations are relevant. '

37 The Non-USW Active and Retiree Beneficiaries are an important stakeholder group in these proceedings under the 
CCAA and deserve meaningful representation relating to matters of recovery, compromise of rights and entitlement to 
benefits under the plans of which they are beneficiaries or changes to other compensation. Current and former employees 
of a company in proceedings under the CCAA are vulnerable generally on their own. In the present case, there is added 
concern due to the existence of a solvency deficiency in the Applicant's pension plans and the unfunded nature of the 
OPEB's.

38 Second, the contemplated representation will enhance the efficiency of the proceedings under the CCAA in a 
number of ways. It will assist in the communication of the rights of this stakeholder group on an on-going basis during 
the restructuring process. It will also provide an efficient and cost-effective means of ensuring that the interests of this 
stakeholder group are brought to the attention of the Court. In addition, it will establish a leadership group who will 
be able to organize a process for obtaining the advice and directions of this group on specific issues in the restructuring 
as required.

39 Third, the contemplated representation will avoid a multiplicity of retainers to the extent separate representation 
is not required. In this regard, I note that at the present time, there is a commonality of interest among all the non- 
USW Active and Retiree Beneficiaries in accordance with the principles referred to in Nortel Networks Corp., Re, 2009 
CarswellOnt 3028 (Ont. S.C.J. [Commercial List]) at para. 62, (Ont. S.C.J. [Commercial List]) [Nortel\. In particular, at 
the present time, none of the CRO, the proposed representative counsel and the proposed representatives see any material 
conflict of interest between the current and former employees. In these circumstances, as in Nortel, I am satisfied that 
representation of the employees' interests can be accomplished by the appointment of a single representative counsel, 
knowledgeable and experienced in all facets of employee claims. If the interests of such parties do in fact diverge in 
the future, the Court will be able to address the need for separate counsel at such time. In this regard, the proposed 
representative counsel has advised the Court that it and the proposed representatives are alert to the possibility of such 
conflicts potentially arising and will bring any issues of this nature to the Court's attention.

40 Fourth, the balance of convenience favours the proposed order insofar as it provides for notice and an opt-out 
process. The proposed representation order thereby provides the flexibility to members of this stakeholder group who do 
not wish to be represented by the proposed representatives or the proposed representative counsel to opt-out in favour 
of their own choice of representative and of counsel.

41 Fifth, the proposed representative counsel, Koskie Minsky LLP, have considerable experience representing 
employee groups in other restructurings under the CCAA. Similarly, the proposed representatives have considerable 
experience in respect of the matters likely to be addressed in the proceedings, either in connection with the earlier 
restructuring of the Applicant or in former roles as employees of the Applicant.

42 Sixth, the proposed order is supported by the Monitor and a number of the principal stakeholders of the Applicant 
and is not opposed by any of the other stakeholders appearing on this motion.

Extension of the Stay

43 Lastly, the Applicant seeks an order extending the provisions of the Initial Order, including the stay provisions 
thereof, until January 23, 2015. Section 11.02(2) of the CCAA gives the Court the discretionary authority to extend a 
stay of proceedings subject to satisfaction of the conditions set out in s. 11.02(3). I am satisfied that these requirements 
have been met in the present case, and that the requested relief should be granted, for the following reasons.
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44 First, the stay is necessary to provide the stability required to allow the Applicant an opportunity to work towards 
a plan of arrangement. Since the Initial Order, the Applicant has continued its operations without major disruption. In 
the absence of a stay, however, the evidence indicates the Applicant will have a cash flow deficiency that will render the 
objective of a successful restructuring unattainable. As mentioned, the Monitor has advised that, based on its review, 
the Applicant should have adequate financial resources to continue to operate in the ordinary course and in accordance 
with the terms of the Initial Order during the stay period.

45 Second, I am satisfied that the Applicant is acting in good faith and with due diligence to facilitate the restructuring 
process. In this regard, the Applicant has had extensive discussions with its principal stakeholders to address significant 
objections to the initial draft of the Term Sheet that were raised by such stakeholders.

46 Third, the Monitor and the CRO support the extension.

47 Lastly, while it is not anticipated that the restructuring will have proceeded to the point of identification of a 
plan of arrangement by the end of the proposed stay period, the Applicant should be able to make significant steps 
toward that goal during this period. In particular, the Applicant intends to commence a process of discussions with its 
stakeholders as well as to explore restructuring options through a sales or restructuring recapitalization process (the 
"SARP") contemplated by the Term Sheet. An extension of the stay will ensure stability and continuity of the applicant's 
operations while these discussions are conducted, without which the Applicant's restructuring options will be seriously 
limited if not excluded altogether. In addition, the Applicant should be able to take steps to provide continuing assurance 
to its stakeholders that it will be able to continue to operate in the ordinary course during the anticipated restructuring 
period, without interruption, notwithstanding the current proceedings under the CCAA.

48 Accordingly, I am satisfied that an extension of the Initial Order will further the purposes of the Act and the 
requested extension should be granted.

Order accordingly.
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and notice of intention to make proposal under Bankruptcy and Insolvency Act (BIA) were underway and sale of 
raw land had been approved — Agreements of purchase and sale did not attach to properties, but monitor and 
trustee reported sale proceeds should be sufficient to repay deposits — Some purchaser creditors brought motion
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for appointment of representative counsel in CCAA and BIA proceedings, and order that their legal fees and 
disbursements capped at $150,000 be paid and secured by administrative charge against four properties — Motion 
granted in part — There was no evidence creditors could not, in groups, afford to retain counsel, and other purchaser 
creditors had indeed done so — It was likely that all interests of creditors were not similar, as some may want to take 
deposit and walk away, and others may want to negotiate with purchasers of raw land — As it appeared deposits 
would be returned, the legal representative would be used for land negotiations, which may be contrary to interest of 
estate — While funding sought was minimal, it was the principle of the matter, and it would open door to creditors 
returning to seek higher amount — Selected representative counsel appointed, but with opt-in process — There 
would be no payment from estate or charge, but counsel could be paid from distributions to those represented.
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1 This is a motion brought at the request of 40 different purchasers of residential units from Urbancorp (Lawrence) 
Inc. ("Lawrence"), Urbancorp (St. Clair Village) Inc. ("St. Clair"), Urbancorp (Woodbine) Inc. ("Woodbine"), and 
Urbancorp (Bridlepath) Inc. ("Bridlepath") for the appointment of Dickinson Wright LLP ("Dickinson Wright") as their 
representative counsel in the CCAA and BIA NOI proceedings and for an order that their legal fees and disbursements 
capped at $150,000 be paid and secured by an administrative charge against the four properties.

2 The motion is supported by Tarion. It is opposed by KS V, the Monitor and Proposal Trustee, and by Mr. Gissin, the 
Foreign Representative of Urbancorp Inc. appointed by the Israeli Court. It is also opposed by the Urbancorp entities 
and with respect to the Bridlepath project by two purchasers of units and Atrium, a secured lender on that project.

3 For the reasons that follow, the motion is granted in part.

4 The four properties in question are vacant properties which Urbancorp intended to develop for residential use. 
No construction has been commenced and the properties consist of raw land. Each of the Urbancorp companies pre­
sold freehold homes and received deposits from home buyers in connection with the home sales. The deposits were $3.7 
million on the Lawrence property, $3.3 million on the St. Clair property, $1.9 million on the Woodbine property and 
$5.6 million on the Bridlepath property. The Urbancorp companies did not hold the deposits in trust and they have all 
been spent. As the projects involved the construction of freehold homes, there was no legislation requiring home buyer 
deposits to be segregated or held in trust.

5 On June 30, 2016, orders were made in the CCAA proceedings and the NOI proceedings approving sale processes

for the properties 1. Offers were due on August 16, 2016. Multiple offers were received for each of the properties. As of 
the date of August 23rd, offers had been accepted for the Lawrence and Bridlepath properties and the sale process is 
advancing for the other properties. Any transaction will be subject to approval by this Court.

6 All of the leading offers received in the sale process required that clean title be vested in the purchaser free of all 
obligations, including the agreements of purchase and sale entered into between the Urbancorp companies and home 
buyers. The agreements of purchase and sale are obligations of the Urbancorp companies and do not attach to the real 
estate owned by them.

7 In the event that the contemplated transactions are completed, KSV states that it appears that the sale proceeds 
from each transaction will be sufficient to repay in full the amount of the deposits as well as any registered liens and 
mortgages. KSV as Monitor and Proposal Trustee is in the process of commencing a claims process in the CCAA and 
NOI proceedings, so further claims may be identified. However, no creditor not already known to KSV has contacted 
KSV advising that they may have a material claim against one or more of the Urbancorp companies.

8 Ms. Corne advises that forty buyers have either retained her firm Dickinson Wright or requested it to bring 
this motion for a representative order and a charge for legal fees and disbursements. Buyers that have signed retainer 
engagements had agreements for the purchase of homes on three of the projects, being St. Clair, Lawrence and Bridlepath. 
None of the Woodbine purchasers have signed engagement letters but Dickenson Wright has been asked by 11 of the 
purchasers to represent their interests. Some of the purchasers wish to just get their deposits back while others would 
like to see that the homes they purchased be built and their contract accepted by any purchaser of the lands. There are 
a total of approximately 183 purchasers of pre-construction homes who have lost their deposits. Some have retained 
other firms. Fogler Rubinoff has been retained by two purchasers of the Bridlepath property and Mr. Morris has been 
retained by five undisclosed purchasers of one or more of the four properties.

9 The agreements of purchase and sale are in a standard form and provide that in the event that the construction of a 
dwelling has not been completed by the closing date, the vendor shall not be liable for any damages or costs other than 
the costs paid by Tarion, which has a maximum coverage of $40,000 per purchaser.

Legal framework
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10 The authority to appoint representative counsel in CCAA proceedings is undoubted under section 11 of the CCAA 
and rules 10.01 and 12.07 of the rules of practice in Ontario. See Target Canada Co., Re (2015), 22 C.B.R. (6th) 323 (Ont. 
S.C.J.) and Nortel Networks Corp., Re [2009 CarswellOnt 146 (Ont. S.C.J. [Commercial List])], 2009 CanLII 26603. I 
agree with Justice Wilton-Siegel in Re Kitchener Frame Limited, July 7, 2011 unreported, that there is no reason why the 
same should not pertain to a proposal under the BIA.

11 In Canwest Publishing Inc. I Publications Canwest Inc., Re (2010), 65 C.B.R. (5th) 152 (Ont. S.C.J. [Commercial 
List]), Pepall J. (as she then was) stated that factors that have been considered by courts in granting these orders include:

• the vulnerability and resources of the group sought to be represented;

• any benefit to the companies under CCAA protection;

• any social benefit to be derived from representation of the group;

" the facilitation of the administration of the proceedings and efficiency;

• the avoidance of a multiplicity of legal retainers;

• the balance of convenience and whether it is fair and just, including to the creditors of the Estate;

• whether representative counsel has already been appointed for those who have similar interests to the group seeking 
representation and who is also prepared to act for the group seeking the order; and

• the position of other stakeholders and the Monitor.

12 As the issue of whether to appoint a representative counsel is one of equity, there can be no hard and fast rules 
governing any particular case, but these factors need be considered.

13 So far as granting a charge to secure the fees and disbursements of a representative counsel, this is covered by 
section 11.52 (l)(c) of the CCAA which provides:

11.52 (1) On notice to the secured creditors who are likely to be affected by the security or charge, the court may 
make an order declaring that all or part of the property of the debtor company is subject to a security or charge - 
in an amount that the court considers appropriate - in respect of the fees and expenses of

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that the 
security or charge is necessary for their effective participation in proceedings under this Act.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the 
company.

14 Thus the court must be satisfied that the security or charge is necessary for the effective participation of 
representative counsel in the proceedings. In considering this issue. Pepall J. in Canwest Publishing Inc. I Publications 
Canwest Inc., Re (2010), 63 C.B.R. (5th) 115 (Ont. S.C.J. [Commercial List]) stated that factors that might be considered 
would include:

(a) the size and complexity of the businesses being restructured;

(b) the proposed role of the beneficiaries of the charge;

(c) whether there is an unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and reasonable;
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(e) the position of the secured creditors likely to be affected by the charge; and

(f) the position of the Monitor.

Analysis

15 It is contended that the purchasers are an especially vulnerable and disparate group of creditors and that without 
representation counsel who can advocate for their rights, they will be prejudiced. It is said that with such a large group 
of purchasers, it is administratively preferable to have one representative counsel who can deal with the purchasers of 
the properties and with KSV rather than have a multiplicity of individual legal retainers and the inefficiencies that would 
involve.

16 It is argued that for the majority of purchasers, it would not be economical to retain their own legal counsel 
to represent their interests in these proceedings. However, the evidence to support this is very meagre. There are two 
purchasers, one from the St. Clair project and one from the Lawrence project, who state in affidavits that they cannot 
afford to retain counsel individually to represent them. However, there is no evidence that the purchasers could not 
together retain any law firm to represent all of them, as Dickinson Wright seeks to do on this motion. If all 185 purchasers 
retained a law firm with a cap on fees and disbursements of $150,000, it would amount to approximately $800 per 
purchaser.

17 A group retaining one law firm is not unknown to the Urbancorp saga. In the Leslieville project that was 
being developed by an Urbancorp entity, Dickinson Wright was retained by a group of approximately 35 purchasers 
of residential townhouse condominium units. Due to Urbancorp's failure to complete the construction and sale of the 
Leslieville homes, these purchasers retained Dickinson Wright to commence an application for the appointment of 
an investigative receiver of Urbancorp Leslieville. That application prompted Urbancorp Leslieville's senior secured 
creditor to seek the appointment of a receiver of Urbancorp Leslieville. Dickinson Wright is continuing to represent 
these purchasers in respect of the ongoing receivership proceedings of Urbancorp Leslieville.

18 KSV, the Monitor and Proposal Trustee, is opposed to the appointment of representative counsel and an 
administration charge against the properties for the legal fees. It does not believe that $150,000 is well spent taken that 
it is likely that all purchasers will get their deposits back. It says that there is no question but that the purchasers are in 
an unfortunate position because of the Urbancorp insolvency, as is the case for unsecured creditors in any insolvency, 
and that it will be the purchasers' interests to be represented by counsel. It says that the issue is really one of asking the 
estates to fund the purchasers, and that as funding has to be fair to all stakeholders, it would be wrong to have funding 
that would be solely in the interest of one group of stakeholders. Funding the purchasers' lawyers would not assist in 
maximizing the assets or in negotiating a plan of compromise in this liquidating proceeding. So far as dealing with claims 
of the purchasers, that is a normal process for a Monitor or Proposal Trustee to deal with claimants.

19 Ms. Corne says that the majority or nearly all of the purchasers who have contacted Dickinson Wright will want 
to try to hold on to whatever equity there is in their agreements caused by the increasing market values, and will want a 
seat at the table to sit down with prospective purchasers of the properties to attempt to negotiate some arrangement to 
continue with their purchase agreements, perhaps by way of paying some top-up. It is pointed out by KSV and Urbancorp 
that what is being sold is raw land and there is no knowledge of what the purchasers of the land will intend to build on 
the land. To suggest that the purchasers of the pre-construction units will be able to save their purchase agreements in 
some way is speculative at this stage.

20 I have considerable doubt that appointing a representative counsel by whom all 185 purchasers are to be represented 
unless they opt out is warranted. It is likely that their interests are not all similar. Some may be prepared to simply walk 
from the situation if they get back their deposit, which appears in all likelihood will be the case. Some are investors whose 
interests might be quite different. Some want to negotiate with a purchaser of the raw land. Already there have been two
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other lawyers retained by some purchasers, albeit a small number. I recognize however that whether a conflict will exist 
is to some extent hypothetical at this stage.

21 This is not a situation such as Target in which representative counsel was appointed to represent some 17,600 J 
employees or in Nortel in which there were many thousands of affected employees and representative counsel was ' 
obviously needed to represent their interests.

I
22 I recognize that purchasers are better off if they have legal advice and be represented by counsel. This issue is 
really whether the Urbancorp estates should fund representative counsel. I am not at all satisfied that a security or charge 
against the Urbancorp properties is necessary for the effective participation of purchasers in these proceedings. There 
is no evidence of any financial inability of the purchasers to jointly engage counsel to represent them. Two purchasers 
of the Bridlepath project are opposed to representative counsel being appointed for the Bridlepath purchasers. On that

project the pre-sales for the then proposed 37 units averaged approximately $ 1.18 million. Purchasers in the Urbancorp 
Leslieville insolvency were able to jointly retain Dickenson Wright and there is no evidence that the purchasers on the 
four Urbancorp projects in question could not do the same. k

23 Taken that all purchasers are likely to get back their deposits, legal representation for further action would likely 
be to negotiate with the known or potential purchasers of the raw lands to agree to some arrangement that would result

in purchasers obtaining some part of their equity in their deals being preserved . There would be nothing wrong in 
their attempting to do so. However to do that with estate funds could well be contrary to the interests of the insolvent 
estates. Any purchaser of the raw lands would want the lands free and clear of any claims, and the best prices offered 
have reflected that. If such a purchaser were to provide to any of the pre-sale construction buyers some of the equity in 
their agreements, that no doubt would reduce what a purchaser would be willing to pay for the raw land and be against 
the interests of the estates as a whole. As well, KSV points out that there is no certainty that purchasers would have bid 
for the properties in the sales process if they were required to construct homes conforming to the requirements in the 
agreements with the home buyers.

24 Estate funds should be spent for the benefit of the estate as a whole, not for the benefit of one group whose 
interests are contrary to the interests of the estate as a whole. If there is some equity available after all creditors of these 
Urbancorp entities have been paid, there are other interests entitled to share in such equity, including other Urbancorp 
entities under cross-collateralization agreements and Urbancorp Inc., represented by its Foreign Representative Mr. 
Gissin, which owes approx. $64 million plus interest on debentures issued in Israel and which is the shareholder of many 
of the Urbancorp insolvent entities.

25 Thus it is not at all clear that funding a representative of the purchasers will be for the benefit of the companies 
in question.

26 It is said that the amount of funding and the security for it is minimal, being $150,000. That may be but the issue 
is whether in principle it should be ordered. As well, it is by no means clear that representative counsel would not come 
back and later ask for that amount to be increased. Originally they proposed a total of $300,000 but later reduced that 
to $150,000.

27 In all of the circumstances, I am prepared to make an order appointing Dickenson Wright as representative counsel 
for the purchasers of the four projects in question, but rather than having an opt-out provision as requested, the order 
shall provide an opt-in process in which purchasers are clearly advised that they will be represented by Dickenson Wright 
only if they choose to do so.

28 I am not prepared to make an order that the fees and disbursements of Dickenson Wright be paid from the estates 
or secured by a charge. Counsel for KSV contended that if any representative order is made, the fees and disbursements 
could be paid by the estates from the distributions to be made to the purchasers who opted in. That would align the 
interests of whatever purchaser wanted to retain Dickenson Wright with the steps taken on behalf of such purchasers. I
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accept that position and the order may provide that Dickenson Wright is entitled to be paid its fees and disbursements by 
the particular estates from the distributions to be made to those purchasers who choose to be represented by Dickenson 
Wright. The notice to purchasers advising them of their right to opt-in shall make this payment provision clear.

Motion granted in part.

Urbancorp Toronto Management Inc., Re, 2016 ONSC 5426, 2016 CarswellOnt 13839

2016 ONSC 5426, 2016 CarswellOnt 13839, 270 A.C.W.S. (3d) 474, 40 C.B.R. (6th) 93 ............................................................ ~

Footnotes

1 The order covered more than the four projects in question. This endorsement covers only the four properties which are the 
subject of this motion.

2 The average purchase price for the St. Clair Village project was approximately $800,000 and for the Lawrence project 
approximately $652,000. I do not believe the average price for the Woodbine project is in the record.

3 During argument Ms. Come said that her firm had no intention of commencing litigation against the Urbancorp entities in 
question. In light of the contractual provisions, that is understandable. It does not mean that some purchaser might not want 
to do that however.

f'jul of Document Copyright K- Thomson Renters Gmacla Limited or its licensors (excluding individual court documents). All rights
reserved.
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Fraser Papers Inc., Re, 2009 CarswetlOnt 6169

2009 CarswellOnt 6169, [2009] O.J. No. 4287, 181 A.C.W.S. (3d) 256

Pepall,/.:

Relief Requested

1 There are four motions before me that request the appointment of representatives and representative counsel for 
various groups of unrepresented current and former employees and other beneficiaries of the pension plans and other 
retirement and benefit plans of the Applicants ("Fraser Papers"). With the exception of the motion of the United Steel, 
Paper, Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers Union (the "USW"), all motions 
include a request that Fraser Papers pay the fees and disbursements of representative counsel.

2 The motions are brought by the following moving parties:

(a) the USW who seeks to represent its former members. It already represents its current members.

(b) the Communications Energy and Paperworkers Union of Canada (the "CEP") who also seeks to represent its 
former members. It too already represents its current members.

(c) the Steering Committee of Fraser Papers' Salaried Retirees Committee who request that Nelligan O'Brian Payne 
LLP and Shibley Righton LLP ("Nelligan/Shibley") be appointed to act for all non-unionized retirees and their 
successors.

(d) the Committee of Salaried Employees and Retirees who request that Davies Ward Phillips & Vineberg LLP 
("Davies") be appointed to act for all unrepresented employees, be they active or retired, and their successors.

3 A third union, the CMAW, did not bring a motion but Mr. Wray, counsel for the CEP, acted as agent for CMAW's 
counsel, Pink Larkin on these motions. He advised that the CMAW will represent its current members but not its retirees

who are approximately 25 in number.1 These retirees therefore would only be encompassed by the Davies proposed 
retainer.

Discussion

4 The Applicants employ approximately 2,500 personnel. They are located in Canada and the U.S. A substantial 
majority is unionized. Of the 2,500, 1,729 employees participate in five defined benefit pension plans. In addition,
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3,246 retirees receive benefits from these plans. Fraser Papers maintains certain other plans and benefits including 
supplementary employee retirement programmes ("SERPs").

5 On June 18, 2009, the Applicants obtained an Initial Order pursuant to the provisions of the CCAA. On July 13, 
2009, the U.S. Bankruptcy Court for the District of Delaware designated these proceedings as foreign main proceedings 
pursuant to Chapter 15 of the U.S. Bankruptcy Code.

6 Fraser Papers is insolvent and is under significant financial pressure. Absent the DIP financing, a restructuring 
would be impossible. The Applicants have not generated positive cash flow from operations for three years. Their largest 
unsecured claims relate to the pension plans and the SERPs. Their accrued pension benefit obligations in these plans 
and the SERPs exceed the value of the plan assets by approximately USD $171.5 million as at December 31, 2008.

7 Representative counsel should be appointed in this case and I have jurisdiction to do so. Section 11 of the CCAA and 
the Rules of Civil Procedure provide the Court with broad jurisdiction in this regard. No one challenges either of these 
propositions. The employees and retirees not otherwise represented are a vulnerable group who require assistance in the 
restructuring process and it is beneficial that representative counsel be appointed. The balance of convenience favours 
the granting of such an order and it is in the interests of justice to do so. The real issues are who should be appointed 
and whether Fraser Papers should fund the proposed representation.

(A) USW and CEP Motions

8 Dealing firstly with the motions brought by the unions, the USW is the exclusive bargaining agent for the unionized 
employees of the Applicants working in Madawaska, Maine and Berlin- Gorham, New Hampshire. Personnel at these 
facilities participate in a defined benefit pension plan and a defined contribution pension plan. The U.S. law applicable

to pension plans is the Employee Retirement Income Security Act of 1974 ("ERISA") . The evidence filed by the USW 
suggests that a labour organization that negotiated a pension plan has a role in legal proceedings involving termination 
of that plan. If voluntary, consent of the union is required and if involuntary, an order of the bankruptcy court under the 
appropriate provisions of U.S. bankruptcy law is necessary. The USW has extensive experience representing the rights 
of employees and retirees in these sorts of proceedings. It is also noteworthy that, although the collective agreements 
between the USW and the Applicants do not provide for retiree health and life insurance benefits, the U.S. Bankruptcy 
Code provides that a labour organization is deemed to be the authorized representative of retirees, surviving spouses, 
and dependents receiving benefits pursuant to its collective bargaining agreements, unless the union opts not to serve as 
the authorized representative or the bankruptcy court determines that different representation is appropriate.

9 In my view, the USW should be appointed as the representative for its former members who are retired subject to 
a retiree's ability to opt out of such representation should he or she so desire. The union already has a relationship with 
the USW retirees. It also has the means with which to communicate quickly with its members and former members. It is 
familiar with the relevant collective agreements and plans and has experience and a presence in both Canada and the U.S. 
De facto, the USW is already the representative of the USW retirees pursuant to the law in the U.S. Lastly, the Monitor 
and the Applicants support the USW's request to be appointed as representative counsel for its former members. As 
mentioned, the USW does not seek funding.

10 Although CEP plays no role in Fraser Papers' U.S. operations, with that exception, for similar reasons and in 
the interests of consistency, the CEP should be appointed as the representative for its former members who are retirees 
subject to the aforementioned opt out provision. The Monitor and the Applicants are supportive of this position. Counsel 
for the CEP indicated that while it is unclear as a matter of law that the union is bound to represent former members in 
circumstances such as those facing Fraser Papers, the CEP would represent them with or without funding. Given Fraser 
Papers' insolvency, it seems to me that funding by the Applicants should only be provided for the benefit of those who 
otherwise would have no legal representation. The request for funding by CEP is refused.

(b) NelliganIShibley and Davies

Fraser Papers Inc., Re, 2009 CarswellOnt 6169
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11 Turning to the requests of the Steering Committee of Fraser Papers Salaried Retirees Committee which favours 
the appointment of Nelligan/Shibley and the Committee for Salaried Employees and Retirees which favours Davies,

firstly commonality of interest should be considered. In Nortel Networks Corp., Re3, Morawetz J. applied the Court

of Appeal's decision in Stelco Inc,, Re4 and the decision of Canadian Airlines Corp., Re5 to enumerate the following 
principles applicable to an assessment of commonality of interest:

1. Commonality of interest should be viewed based on the non-fragmentation test, not on an identity of interest test.

2. The interests to be considered are the legal interests that a creditor holds qua creditor in relationship to the debtor 
company prior to and under the plan as well as on liquidation.

3. The commonality of interests are to be viewed purposively, bearing in mind the object of the CCAA, namely to 
facilitate reorganizations if possible.

4. In placing a broad and purposive interpretation on the CCAA, the court should be careful to resist classification 
approaches that would potentially jeopardize viable plans.

5. Absent bad faith, the motivations of creditors to approve or disapprove [of the plan] are irrelevant.

6. The requirement of creditors being able to consult together means being able to assess their legal entitlement as 
creditors before or after the plan in a similar manner.

12 Once commonality of interest has been established, other factors to be considered in the selection of representative 
counsel include: the proposed breadth of representation; evidence of a mandate to act; legal expertise; jurisdiction of 
practice; the need for facility in both official languages; and estimated costs.

13 Davies is proposing to represent all unrepresented employees, former employees and their successors. In my view, 
there is a commonality of interest amongst the members of this group. In essence, they engage unsecured obligations. 
Arguably those proposed to be represented by the unions could also be included, and indeed absent a change of position 
by the CMAW, former members of the CMAW will be. That said, for the reasons outlined above, I am satisfied in this 
case that it is desirable to have the unions act for their members and former members if so willing. Indeed, no one took 
an opposing position.

14 lam not persuaded that there is a need for separate representation as advocated by the Committee supporting the 
Nelligan/Shibley retainer. Appointing only Davies avoids excessive fragmentation and duplication and minimizes costs. 
In addition, no one will be excluded unless he or she so desires. Davies is also the only counsel whose retainer would 
extend to the CMAW retirees.

15 Davies has already received a broad mandate in that it has close to 700 retainers from employees in each facet of 
Fraser Papers' operations and from all current and former employee groups. It has the necessary legal expertise and has 
offices in Toronto, Montreal and New York. It also has the necessary language capability.

16 In contrast, Nelligan/Shibley is only proposing to represent retirees. It has a mandate of approximately 211 retirees. 
Clearly it has the requisite legal and language expertise but does not have the benefit associated with having offices in as 
many relevant jurisdictions. One may reasonably conclude from the evidence before me that the proposed fee structure 
would be less than that advanced by Davies although the scope of the retainer is more limited. Davies' appointment is 
not diminished because initially they were identified by the Applicants as appropriate counsel unlike Nelligan/Shibley 
whose group grew organically to use its counsel's terminology. Nor am I persuaded that Davies will be enfeebled as a 
result of the composition of the Steering Committee or due to past unrelated retainers by Brookfield Asset Management 
Inc. The Monitor supports the appointment of Davies as do the Applicants and the DIP lenders.

Fraser Papers Inc., Re, 2009 CarswellOnt 6169
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17 In the event that a real as opposed to a hypothetical or speculative conflict arises at some point in the future, 
parties may seek directions from the Court. As with the unions, the order appointing Davies will allow anyone to opt 
out of the representation.

18 Unlike the unions, absent funding, Davies would not be expected to serve as representative counsel. Accordingly, 
funding is ordered to be provided by Fraser Papers. Again, the funding request is supported by the Monitor, the 
Applicants and the DIP lenders.

19 The objective of my order is to help those who are otherwise unrepresented but to do so in an efficient and cost 
effective manner and without imposing an undue burden on insolvent entities struggling to restructure. It seems to me 
that in the future, parties should make every effort to keep the costs associated with contested representation motions 
in insolvency proceedings to a minimum. In addition, as I indicated in open court, while a successful moving party 
may expect to recover a good portion of the legal fees associated with such a motion, there is an element of business 
development involved in these motions which in my view is a cost of doing business and should not be visited upon the 
insolvent Applicants. I will leave it to the Monitor to address what an appropriate reduction would be and this no doubt 
will be addressed very briefly in a subsequent Monitor's report.

Summary

20 In summary, the USW, CEP and Davies representation requests are granted. Only the Davies funding request is 
granted. The motion relating to Nelligan/ Shibley is dismissed. Counsel submitted proposed orders without prejudice to 
the Applicants to make submissions. Counsel should confer on the appropriate form of orders and then a representative 
may attend before me at a 9:30 appointment to have them approved and signed.

Fraser Papers Inc., Re, 2009 CarswellOnt 6169

2009 CarswellOnt 6169, [2009] O.J. No. 4287, 181 A.C.W.S. (3d) 256............ ................. .....................................

Footnotes

1 This is contrary to the contents of paragraph 24 of the Monitor's 4 th Report but, being more recent, I accept counsel's oral 
representation as being accurate.

2 29 U.S.C.

3 (Ont. S.C.J. [Commercial List]),

4 (2005), 15 C.B.R. (5th) 307 (Ont. C.A.)

5 (2000), 19 C.B.R. (4th) 12 (Alta. Q.B.).
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ENDORSEMENT

[1] At the conclusion of the hearing, with the exception of one paragraph discussed below, I 
signed the order proposed by Grant Thornton Limited in its capacity as trustee of the respondents 
for reasons to follow. These are the reasons.
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Background

[2] On October 27, 2016, Mr. Justice Newbould of this Court appointed Grant Thornton as 
trustee of each of the respondents under the Mortgage Brokerages, Lenders and Administrators 
Act, 2006, SO 2006, c. 29.

[3] The respondents are trustee corporations holding syndicated mortgage investments on 
behalf of approximately 1,400 individual investors in the aggregate with total investments of 
more than $110 million. The mortgages represent security for loans made by the investors to 16 
related developers controlled or owned by or on behalf of Mr. John Davies.

[4] First Commonwealth Mortgage Corporation and Tier 1 Mortgage Corporation were among 
the licensed mortgage brokers that promoted and sold the mortgage investments to public 
investors. Tier 1 Transaction Advisory Services Inc. was also involved and had applied for a 
mortgage brokerage license. Bhaktraj Singh is the President and CEO of Tier 1 Transaction. He 
is also a mortgage agent for First Commonwealth. At the same time he is a director, officer, 
shareholder or profit participation interest holder in at least 11 of the developers. Mr. Singh did 
not properly disclose his conflicts of interest to the investors. While he was bound as a trustee to 
devote his selfless best interests to protecting and advancing the interests of investors, Mr. Singh 
held personal interests in the borrowers/developers whose interests directly oppose those of the 
investors.

[5] Last fall, the Superintendent discovered systematic and recurrent failures of First 
Commonwealth and Tier 1 Mortgage Corp. to abide by basic consumer protection measures of 
Ontario law. The Superintendent took regulatory steps to suspend their licenses and brought 
these proceedings.

[6] KSV Kofman Inc. has been engaged as receiver and manager of a project developed by a 
different entity that is connected to the respondents. KSV Kofman has conducted a preliminary 
financial review. Its initial sources and uses of funds review suggests that a substantial amount 
of the investors’ funds may have been misdirected if not misappropriated by Mr. Davies, Mr. 
Singh, and/or entities related to them.

These Proceedings

[7] The trustee’s role is to protect the positions of the investors. There has been much 
misinformation circulated as to what this involves. The trustee has been appointed as an officer 
of this court. Its appointment does not turn it into one of the developers or a mortgage broker. It 
is not a signatory to the investors’ contracts. Rather, it has taken possession of the respondents’ 
assets and business undertakings. It will provide transparent and accountable stewardship of the 
property under its control. Its role is to investigate the status of the projects and the investors’ 
investments and to propose and ultimately implement strategic solutions designed to maximize 
the amount available to be repaid to investors.
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[8] While the trustee’s primary goal is to protect and enhance the positions of the investors as 
a whole, it is not directed by the investors, or other mortgagees of the projects, or the developers, 
or any one party or interest. Rather, the trustee carries out its duties in the context of public court 
proceedings. The trustee is required to provide transparency by way of reports to the court and 
information sharing. It is to consult broadly with interested parties and propose outcomes for the 
court’s approval. The court’s approval is obtained by holding hearings on notice to all interested 
parties so that they all have an opportunity to have input and be heard. Interested parties are 
entitled to participate in motion hearings by filing evidence and making submissions in court in 
person or by counsel.

[9] It is apparent that the projects have serious solvency issues. That means that investors are 
at risk of losing some portion of their funds. The amount of losses to be suffered, if any, is not 
yet known. No one, least of all the court, underestimates the magnitude of fear, risk, and 
potential long term harm that is being caused to individual investors who relied on the honesty of 
others to tend to their hard-earned funds.

[10] There is a very substantial amount of work to be done by the trustee and its advisors to 
figure out what happened to the investors’ money and to propose appropriate steps to remedy the 
situation as best as possible. While there is much concern about the costs of the process, there 
are no real alternatives. Alleged wrongdoers operating outside the law cannot be left in charge 
of investors’ money. Neither can 1,400 individuals all determine how each project will be 
worked out. Moreover, there are other lenders on many of the projects - many whose mortgages 
rank ahead of the investors’ mortgages in the legal hierarchy of repayment rights. The law 
provides a process for interested parties to receive information and to have a say in how the 
stabilization and realization efforts will proceed. But providing all of this formality and 
transparency takes time and costs money. Insolvency professionals are very aware of the focus 
on the costs of these types of proceedings. Court officers’ fees and disbursements will be subject 
to court review and approval on notice to all interested parties. Efficiency is at a premium in 
insolvency cases to minimize fees. By corollary, steps which impede the trustee and its counsel 
and deflect them from focusing on the tasks at hand, even if well-meaning, can quickly increase 
costs and thereby hurt the very creditors whom all are trying to protect. There is a balancing 
required to ensure the necessary transparency of the public system, to ensure that the process has 
the confidence of interested parties, but also to protect the efficiency of the process so as to 
minimize disruption and unnecessary costs.

[11] It is also important to recognize that in every insolvency proceeding there are people who 
hold different and often competing interests. Not everyone shares the goal of enhancing 
investors’ recovery. Some people do not want the trustee to obtain the information it needs to 
find out what truly happened. Some people may fear being sued. Some people invest in 
insolvent companies or properties to find profit possibilities in the losses of others. Some just 
want to earn fees for themselves. Everyone involved needs to be aware that there are any 
number of other possible competing interests. That does not mean that every professional is out 
for herself or himself and will forsake the interests they are sworn to protect. We start with a 
presumption that everyone acts in good faith but experience teaches that it is best to maintain a 
healthy skepticism and a watchful eye. This concern comes to the fore in this motion.
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The Trustee’s Motion

[12] On this motion the trustee seeks the following relief:

a. An order appointing KSV Kofman Inc. as receiver and manager of six insolvent 
entities so as to remove Mr. Davies from management and to oversee development 
and implementation of a strategic process for dealing with the entities’ projects;

b. An order requiring Mr. Davies to deliver relevant documents to the trustee;

c. An order restraining Mr. Dennis Jewitt and his company Breakwall Financial Corp. 
from communicating with any investors other than those in the Vaughan Crossings 
project;

d. Approval of the fees and expenses of the trustee, its counsel, and a proposed 
allocation of those fees and expenses to the various projects; and

e. An order requiring Mr. Jewitt and his company to reimburse the trustee for a portion 
of the costs it incurred in relation to this motion in the amount of $15,000,

(a) Request for the Appointment of a Receiver

[13] No interested party in attendance at the hearing in person or by counsel opposed the 
appointment of KSV Kofman with the exception of Mr. Rob Thompson. Mr. Thompson was a 
member of the Investors’ Committee but elected to opt out of that process. Of the 1,400 or so 
investors, only 4 have opted out to date. Mr. Thompson made submissions on his own behalf. 
He expressed no particular concerns about KSV Kofman itself. Rather, he was concerned with 
the fact that the trustee recommended KSV Kofman as receiver and manager without 
undertaking a competitive tender process to help ensure the receiver’s independence and that its 
fees are competitive.

[14] Mr. Aversa, for the trustee, submitted that KSV Kofman has an advantage over other 
competitors in the market place because it has already been engaged as court appointed receiver 
in the other project referred to above. It has invested time and effort already in creating a novel 
process to obtain short term takeout financing. Its process protects the projects from fire sales 
and provides significant optionality for value-maximizing outcomes including the possibility of 
continued participation of investors.

[15] As mentioned above, KSV Kofman has also invested time in starting the forensic review 
needed to create a sources and uses of funds report for related entities. A new firm would be 
required to get up to speed and essentially repeat this work at investors’ expense.
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[16] It is the trustee’s submission that RSV Kofman is an appropriate firm to function as 
receiver and manager and has a natural advantage that makes its appointment far more cost- 
effective and efficient for the projects under discussion. The court notes that no one opposed 
RSY Kofman otherwise. It is a highly experience insolvency firm that has the confidence of the 
interested parties, including representative counsel for the Investors Committee, and the court.

[17] In Confederation Treasury Services Ltd., Re, 1995 CanLII 7386 (ON SC), Farley J. 
appointed Richter & Partners Inc. as trustee in bankruptcy of a debtor despite its prior 
involvement as the financial advisor for one of a number of adverse creditors, At para, 28 of his 
endorsement, Farley J. discussed the efficiencies of appointing an officer who has already has 
some familiarity with the issues and the debtor:

Thus, given that Richter is the preference of the petitioning creditor (and of the ALC 
Committee which appears to represent apparently unchallenged major creditors); it has the 
advantage of being quite familiar with and knowledgeable of the situation from its prior 
involvement as forensic investigator; the proprietary claims have been acknowledged as 
complex and difficult to describe; those advancing proprietary claims have had the 
advantage of advice from their own forensic investigators; it does not appear on the 
material before me that Richter has any ongoing relationship with any creditor and 
particularly not with any creditor or claimant which may have an adverse position to the 
estate, it would not seem to me appropriate to disqualify Richter as the nominee for trustee 
in place of Deloitte in the petition by UBS, but rather it would seem that Richter was 
adequately qualified to act as trustee. This result would avoid the estate taking a significant 
period of time to catch up with potential slippage exposure if the litigation heats up quickly 
and a duplication of expense for another firm to come to the same position as Richter now 
is on the learning curve.

[18] Unlike the Confederation Treasury case, here KSV Kofman’s prior involvement is in the 
role of a neutral, court appointed officer rather than as a private advisor to one particular party. 
There is no basis in the evidence to question its neutrality or its independence. I agree that KSV 
Kofman’s involvement to date makes it an ideal candidate to fulfil the proposed roles. The 
trustee’s sixth report contains substantial evidence establishing the insolvency of the six entities 
under discussion and the need for independent, transparent, accountable stewardship of their 
assets. In the absence of any opposition from interested parties, it is just and convenient to 
appoint KSV Kofman as receiver and manager as proposed.

(b) Request for the Delivery of Documents to Trustee

[19] The order sought to require Mr, Davies to provide relevant documents to the trustee is a 
necessary incident of a court officer’s appointment. The trustee is the proper party to have and to 
hold all documents and property of the companies under its charge.
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(c) Request for an Injunction Against Dennis Jewitt

[20] The order sought by the trustee restraining Mr. Dennis Jewitt from communicating with 
investors is vexing. The court does not lightly restrain speech. Engaging in prior restraint can 
have constitutional overtones. However, Mr. Jewitt’s involvement has presented a real problem 
for the participants in these proceedings.

[21] Mr, Jewitt is a member of management’s Advisory Board for Tier 1. He denies having 
much involvement with Mr. Singh, yet his picture and bio are broadly displayed on Tier l’s 
marketing brochure. Moreover, prior to the trustee’s appointment, Mr. Jewitt was retained by 
management to assist in working out the project known as Vaughan Crossing. He continued to 
be involved in the transaction to realize on that project that has now been completed.

[22] I have reviewed Mr. Jewitt’s lengthy affidavit. In it, he purports to advocate on behalf of 
investors and seeks to involve himself in working out all of the distressed projects. He casts 
aspersions on the motives and integrity of the trustee and its counsel, of rep counsel for the 
Investors’ Committee, and anyone who does not agree with his approach. However, his 
assertions are often either incorrect or just unhelpful. He killed several trees trying to have the 
trustee and the Superintendent agree that the trustee should be instructed by and bound by votes 
of the investors. This risks giving ousted management a back-door entree to the projects by 
lobbying investors. It also ignores the roles and rights of multiple other interested parties 
including third party lenders who have higher priority claims than the investors in many projects. 
Moreover, Mr. Jewitt bristles against involvement in the process by lawyers. Whether that is 
bom of a concern for expensive fees or a fear of oversight by experienced professionals, his 
communications demonstrate that Mr. Jewitt does not have a sophisticated understanding of 
court-based insolvency proceedings.

[23] In his submissions, Mr. Jewitt confirmed that he is not an investor in any of the projects. 
So he has no personal interest in the proceedings. He argues that there is opposition to the 
manner of proceeding proposed by the trustee by a number of investors for whom he seems to 
purport to speak. However, the court has already recognized a Investors’ Committee and 
appointed counsel to represent it. Mr. Benchitrit readily concedes that among 1,400 investors, 
there are competing views. This is to be expected. However, the Investors’ Committee is the 
place where investors’ positions are hashed out. Rep counsel also has an independent role under 
its appointment order.

[24] Mr. Jewitt is not a legitimate spokesperson for a dissident group or any investors. 
Moreover, his connection to former management at minimum raises questions as to his motives 
for being involved at all. Mr. Jewitt submitted to the court that he was not seeking to make 
money by being involved in these proceedings. Yet his affidavit disclosed an email that he sent 
on February 4, 2017 to a member of the Investors’ Committee in which he wrote:

I thought we had agreed that I would be retained to analyze the options and report to the
Committee with respect to the status of all projects.
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[25] By his own words, it is clear that Mr-. Jewitt was looking to be retained on all projects - not 
just Vaughan Crossings in which he had been involved by former management. It is also clear 
that Mr. Jewitt sees his role as essentially replacing the strategic planning performed and to be 
performed by KSV Kofman. He is not a licensed trustee in bankruptcy. His independence is 
very much in issue. He lacks experience and understanding as to the roles of court officers in 
court proceedings such as this one. He conceded that he did not know that it is wholly contrary 
to the nature of these proceedings for the trustee to be bound by the votes of investors as he 
demanded. Yet he lashes out in a caustic manner, requiring professionals to spend precious time, 
and therefore investor money, defending themselves and their reputations from his freely 
volunteered conspiracy theories and baseless allegations of wrongdoing and bad faith.

[26] Mr. Benchitit submitted that over 900 investors are involved in the six projects in issue. 
He expressed concern that individuals can be further victimized by the spread of misinformation 
about these proceedings. Although there is very substantial information available online, 
through the trustee, and from the Investors’ Committee, individual investors are also vulnerable 
to being misled. Many investors may be continuing to take advice from management or the 
salespeople and brokers who sold them their investments for generous commissions who may 
have other agendas. Mr, Jewitt’s correspondence, he argues, discloses his conflicting agendas. 
Mr. Jewitt has caused real costs in that people have to respond to his misinformation and 
mischief. Investors who read Mr. Jewitt’s communications then call Investors’ Committee 
members, or rep counsel, or the trustee, or its counsel, and deflect them from their tasks and 
require them to spend time undoing his misinformation. There are real cost consequences to the 
misinformation that he has spread and it is the investors who bear those costs. Absent evidence 
of wrongdoing, it is not in the investors’ interests to sow discontent with those whose role it is to 
protect them in a transparent and accountable manner.

[27] While the court has authority to enjoin defamatory publications in appropriate cases and 
the court has the authority to mandate cooperation with its officers, I am not yet convinced that 
extraordinary injunctive relief is required. It is not clear that Mr. Jewitt has any reason to remain 
involved in these matters. He is not an investor and he has not been retained by any interested 
party. He has no role to play and he has no status to speak in court unless relief is sought against 
him personally. While there are costs involved, that will be dealt with below. It is not clear to 
me as yet that Mr. Jewitt’s conduct has reached the level of concern to engage a need for 
extraordinary relief. If he is truly concerned for investors, Mr. Jewitt will recognize that his 
involvement here is concluded. If the trustee develops evidence that Mr. Jewitt is remaining 
involved and is causing more concrete impacts on the process, the court can be asked to revisit 
this issue. Accordingly, paragraph 9 of the order signed at the hearing will not come into force.

(d) Request for Indemnity for the Trustee’s Costs

[28] In Party City Ltd, Re, 2002 CarswellOnt 116, Mr. Justice Cumming ordered costs payable 
by a creditor who made unsupported allegations of wrongdoing against a receiver suggesting that 
the receiver had acted surreptitiously to undermine the integrity of a sales process. The 
allegations made in that case are quite similar to those made by Mr. Jewitt against the trustee, its 
counsel, and the Investors’ Committee’s rep counsel. Mr. Jewitt has repeatedly alleged that the
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court officers lack integrity and are acting to undermine the interests of investors with no 
evidence at all to support such serious allegations. Justice Cumming recognized that these 
circumstances made that case “one of those exceptional cases where the court should exercise its 
discretion to hold a person who is not formally a party accountable for costs.”

[29] The court has discretion to make orders concerning costs under s. 131 of the Courts of 
Justice Act, RSO 1990, c. C.43. In 1318847 Ontario Ltd. v. Laval Tool & Mould Ltd., 2017 
ONCA 184, the Chief Justice of Ontario, writing for a panel of the Court of Appeal, confirmed 
that courts have authority to order costs against non-parties who conduct litigation in a manner 
that amounts to an abuse of the court’s process. At para. 76, the Chief Justice gave examples as 
follows:

Situations of gross misconduct, vexatious conduct, or conduct by a non-party that 
undermines the fair administration of justice other than those discussed above can be 
envisioned.

[30] Mr. Jewitt’s conduct is quite fairly described as conduct which “undermines the fair 
administration of justice.” His efforts to malign court officers tasked with protecting the 
interests of a large body of public investors are aimed at undermining confidence in the court’s 
process. Whether he is doing so for potential personal gain or due to some connection with Mr. 
Singh or perhaps just out of a misguided sense of propriety, his ongoing efforts to become 
engaged in the trustee’s process by disseminating misinformation and making unsupported 
allegations of misconduct against the court’s officers has increased the costs of the process and 
undermined the fair administration of justice by deflecting court officers from their tasks as 
discussed above.

[31] In my view, the investors ought to be protected from at least a portion of the costs that Mr. 
Jewitt needlessly and vexatiously inflicted on them. At the end of the hearing, I therefore 
ordered Mr. Jewitt and his corporation to be jointly and severally liable to pay the trustee costs of 
$10,000 forthwith. The court will not tolerate conduct aimed at undermining the efforts of its 
officers to maintain an efficient process that is transparent and accountable to all interested 
parties in accordance with their duties.

Date: May 2, 2017
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